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CASES  ON  PRIVATE  CORPORATIONS. 


CHAPTER  I 


NATURE  OF  A  CORPORATION. 


Section  I. — Wherein  it  Differs  from  a  Partnership. 


JOHN  C.  HOADLEY  v.  COUNTY  COMMISSIONERS  OF 

ESSEX. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Novem- 
ber Term,  1870. 

[Reported  in  105  Massachusetts  Reports  519.] 

E.  Merwin  for  the  petitioner. 

Z>.  Saunders  for  the  respondents. 

Morton,  J.*  The  only  question  presented  in  this  case  is, 
whether  the  petitioner  is  liable  to  be  taxed  in  Lawrence  for  the 
shares  in  the  McKay  Sewing  Machine  Association  owned  by  him. 
This  question  must  be  decided  by  the  construction  of  the  statutes 
regulating  taxation,  and  not  upon  any  considerations  of  supposed 
policy  or  equity ;  and  we  are  tmable  to  find  any  provision  of  stat- 
ute which  makes  such  shares  taxable. 

The  McKay  Sewing  Machine  Association  is  not  a  corporation. 
It  has  never  received  an  act  Qtincorgoration,  nor  beeiT  organized 
as  a  corporation  under  the  general  laws!  A  corporation  can  only 
be  created  and  exist  by  sanction  of  the  legislature.  This  is  a  vol- 
untary association  of  individuals,  and  its  articles  of  agreement, 
although  they  adopt  some  of  the  forms  of  managing  the  business 
usual  in  corporations,  constitute  a  copartnership.     It  cannot  sue 

*Thc  statement  of  facts  and  a  portion  of  the  opinion  relating  to  the 
question  of  double  taxation  have  been  omitted. — Ed. 
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apd  h2  iQtied  as  a  corporation ;  its  members  are  individually  liable 
,.  •.  for  its  debts ;  and  it  has  none  of  the  special  attributes  which  be- 
.•.'.'• /long  to  a  corporation  duly  organized  under  our  laws.  Oliver  v. 
■{'•'7  Liverpool  and  London  Insurance  Co.  loo  Mass.  531;  Tyrrell  v, 
Washburn,  6  Allen,  466.  The  provision  that  each  member  may 
sell  and  transfer  his  interest,  and  thus  introduce  a  new  partner, 
though  unusual,  is  not  inconsistent  with  the  contract  of  copart- 
nership. 

It  is  clear,  therefore,  that  shares  in  this  association  could  not  be 
taxed  under  the  Gen.  Sts.  c.  11,  §  4,  as  "  stocks  in  a  moneyed  cor- 
poration," even  if  any  such  stocks  could  be  taxed  to  the  owners 
since  the  passage  of  the  St.  of  1865,  c.  283.  Being  a  copartnership, 
the  laws  applicable  to  that  relation  must  govern  its  rights  and  lia- 
bilities ;  and  it  follows  that  the  personal  property  held  by  it  was 
properly  taxable  in  Bostop,  where  its  business  is  carried  on,  and 
not  in  Lawrence.  Gen.  Sts.  c.  11,  §  15;  Little  v,  Cambridge,  9 
Cush.  298.  The  petitioner,  therefore,  was  not  taxable  in  Lawrence 
for  his  interest  in  the  personal  property  of  the  firm. 

But  the  tax  in  question  was  assessed  upon  the  market  value  of 
his  shares,  treating  them  as  so  many  shares  of  corporate  stock. 
No  provisions  of  statute,  or  authorities,  are  cited,  by  which  such 
a  tax  can  be  upheld.  The  property  of  each  partner  in  a  firm  is 
,an  undivided  interest  in  all  the  assets  as  a  tenant  in  common. 
For  that  interest,  if  the  firm  is  established  in  this  State,  he  is  tax- 
able in  the  town  which  is  the  business  domicil  of  the  firm;  if  it 
carries  on  business  in  another  State,  he  is  taxable  at  his  place  of 
residence.  Bemis  v.  Aldermen  of  Boston,  14  Allen,  366.  He  has 
no  other  interest  in  the  firm  which  is  subject  to  taxation.  -The 
fact  that,  by  agreement  between  the  partners,  in  this  case,  the 
share  or  interest  of  each  partner  in  the  firm  is  transferable,  does 
not  make  it  taxable  specifically..  If  such  shares  have  a  market 
value  larger  than  the  amount  of  property  held  by  the  firm,  it  is  a 
speculative  value,  founded  upon  the  expectation  of  future  profits, 
and  is  not  property  which  is  taxable  under  our  laws. 

We  are  therefore  of  opinion  that  the  tax  assessed  by  the  city 
of  Lawrence  upon  the  petitioner  was  illegal.  We  have  not 
deemed  it  necessary  to  consider  what  is  the  effect  of  the  fact  that 
the  legal  title  to  the  property  of  the  association  is  by  the  articles 
of  agreement  vested  in  McKay  as  trustee.  This  fact  cannot  make 
the  case  more  favorable  for  the  respondents,  because,  if  the  prop- 
erty is  to  be  regarded  as  property  held  in  trust  under  the  Gen. 
Sts.  c.  II,  §  12,  cl.  5,  it  is  clear  that  it  is  taxable  to  the  trustee, 
and  not  to  the  petitioner. 

Writ  of  certiorari  to  issue. 


nr^ 


GIBBS'S  ESTATE.   HALLSTEAD'S  APPEAL. 
In  the  Supreme  Court  of  Pennsylvania,  October  2,  1893. 

[Reported  in  157  Pennsylvania  State  Reports  59.] 

Argued  March  15,  1893.  Appeal,  No.  66,  Jan.  T.,  1893,  by 
W.  F.  Hallstead,  guardian  of  Mary  E.  Clapp  et  ai,  from  de- 
cree of  O.  C.  Bradford  Co.,  Sept.  T.,  1887,  No.  20,  dismissing 
exceptions  to  auditor's  report  in  estate  of  Henry  Gibbs,  de- 
ceased. Before  Green,  Williams,  Mitchell,  Dean  and 
Thompson,  JJ. 

Exceptions  to  report  of  auditor  on  exceptions  to  administra- 
tor's account.*  Before  Metzger,  P.  J.,  29th  Judicial  District, 
specially  presiding. 

The  case  was  referred  to  Stanley  W.  Little,  Esq.,  as  auditor. 

Before  the  auditor,  W.  F.  Hallstead,  guardian  of  Mary  E. 
Clapp  et  ai,  claimed  to  recover  from  the  estate  of  decedent, 
Henry  Gibbs,  the  sum  of  $2900.46,  the  amount  of  a  deposit  in 
the  Home  Savings  Bank,  of  which  decedent  was  a  stockholder. 
The  claim  was  made  on  the  ground  that  the  bank  was  a  gen- 
eral partnership,  and  that  its  stockholders  were  liable  as  part- 
nCTs'for  its  debts. 

Rodney  A.  Mercur  and  Everett  Warren,  Ulysses  Mercer,  E, 

iV.  Willard  and  Henry  A,  Knapp  with  them,  for  appellant. 

lyA.  Overton,  M,  F.  Elliott  with  him,  for  appellee. 

Williams,  J.,  October  2,  1893.  This  case  involves  substantial- 
ly the  same  question  that  was  heard  atid  determined  in  Hallstead 
V.  Coleman,  143  Pa.  354.  The  appellant  seeks  to  charge  the  estate 
of  Henry  Gibbs  with  money  deposited  by  him,  as  guardian,  in  the 
Home  Savings  Bank,  located  at  South  Waverly,  on  the  theory 
that  the  bank  was  a  general  partnership  and  that  the  decedent 
was  one  of  the  partners.  The  appellees  deny  that  the  Home  Say- 
ings Bank  was  a  partnership,  and  assert  that  the  decedent  pur- 
chased shares  of  stock  in  the  bank,  as  and  for  the  shares  of  stock 
in  an  incorporated  bank,  and  not  otherwise.  At  this  point  it  seems 
desirable  to  define  the  words  over  which  this  contest  extends. 

First.  What  is  a  corporation?  The  several  answers  given  by 
text  writers  may  be  reduced  to  the  following  formula :  A  cor- 
poration is  an  artificial  person  created  by  law  as  the  represen- 
tative of  those  persons,  natural  or  artificial,  who  contribute  to, 
or  become  holders  of  shares  in,  the  property  entrusted  to  it  for 
a  common-purpQse.  The  creation  of  a  corporation  is  not  within 
the  power  of  the  individuals  who  subscribe  to  its  stock.    It  is  ex 

.*Thc  report  of  the  auditor  has  been  omitted. — Ed. 


4  GIBBS'S  ESTATE.      HALLSTEAD'S  APPEAL.       [CHAP.  I. 

clusively  the  work  of  the  law;  and  the  best  evidence  of  the  ex- 
istence of  a  corporation  is  the  grant  of  corporate  powers  by  the 
commonwealth. 

Second.  What  is  a  corporation  de  facto?  It  is  an  apparent 
corporate  organization,  asserted  to  be  a  corporation  by  its  mem- 
bers~and~actually  acting  as  such,  but  lacking  the  creative  fiat  of 
the  law.  In  Taylor  on  Private  Corporations,  145,  it  is  said  that 
a  de  facto  corporation  may  exist  "  when  a  body  of  men  are  act- 
ing as  a  corporation  under  color  of  apparent  organization,  in 
pursuance  of  some  charter  or  enabling  act."  Their  organiza- 
tion may  be  imperfect,  so  that  upon  a  quo  warranto  they  could 
not  show  a  sufficient  compliance  with  the  law  to  justify  the 
exercise  of  corporate  powers,  but,  as  to  parties  dealing  wijh 
them,  and  as  to  each  other,  they  are  estopped  to  deny  that  they 
are  what  they  hold  themselves  out  to  be.  In  a  recent  case  in 
Minnesota,  Finnegan  v.  The  Knights  of  Labor  Building  Asso- 
ciation, it  was  held  that  a  dc  facto  corporation  exists  when  these 
three  things  concur — namely,  a  law  under  which  the  alleged  cor- 
poration might  be  created;  an  attempt  to  organize  under  the 
law;  an  assumption  and  exercise  of  corporate  powers  under 
such  attempted  organization.  In  Church  v.  Pickett,  19  N.  Y. 
482,  only  two  things  were  held  necessary — namely,  "  the  exist- 
ence of  a  charter  or  law  under  which  a  corporation  with  the  powers 
assumed  might  be  lawfully  crea^ted;  and  a  user  by  the  party 
to  the  suit  of  the  rights  claimed  to  be  conferred  by  such  a  char- 
ter or  law."  Where  there  has  been  a  substantial  compliance 
with  the  law  the  corporation  is,  of  course,  de  jure.  Where  there 
has  been  no  substantial  compliance,  but  there  has  been  never- 
theless an  assumption  and  exercise  of  corporate  powers  in  pur- 
suance of  an  attempted  organization,  the  alleged  corporation  is 
such  de  facto  only.  The  Minnesota  courts  hold  the  correct 
rule,  and  three  things  are  necessary  to  create  the  liability:  ar 
law  or  charter  under  which  an  organization  de  jure  might  be 
effected;  an  attempt  to  organize  which  falls  so  far  short  of  the 
requirements  of  the  law  or  charter  as  to  be  ineffectual;  an  as- 
sumption and  exercise  of  corporate  powers  notwithstanding  the 
failure  to  comply  with  the  law  or  charter. 

Third.  What  is  a  partnership?  Perhaps  the  best  definition 
is  that  given  by  Story :  a  relation  created  by  a  "  contract  be- 
tween two  or  more  persons  to  place  their  money,  effects,  labor, 
or  skill,  or  some  or  all  of  them,  in  lawful  commerce  and  divide 
the  profits  between  them."  Its  foundation  is  a  contract  express 
or  implied.  It  results  from  the  act  of  the  parties,  not  from  the 
act  of  the  law.  Hedges's  Ap.,  63  Pa.  273;  17  Am.  and  Eng. 
Encycl.  of  Law,  829;  see  also  8  W.  &  S.  63;  16  Ohio,  166;  14 
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Johns.  318;  49  111.  437.  But  as  to  third  parties  one  may  be 
held  liable  as  a  partner  by  implication  of  law  arising  upon  his 
own  acts  contrary  even  to  his  own  intention.  Thus  the  officers 
and  acting  members  of  a  corporation  de  facto  may  be  liable  as 
partners  if  their  conduct  has  led  others  to  trust  the  concern 
upon  that  ba^.  47  Conn.  443.  But  without  a  contract  of  part- 
nership, or  such  acts  and  declarations  as  lead  others  to  infer 
its  existence  and  to  extend  credit  on  that  basis,  there  is  no 
foundation  on  which  liability  as  a  partner  can  rest.  The  best 
evidence  of  the  existence  of  a  partnership  is  the  contract  creat- 
ing it.  If  proof  of  the  contract  is  not  within  reach,  its  existence 
may  be  inferred  from  proof  of  contribution  to  the  partnership 
stock.  If  direct  proof  of  contribution  cannot  be  had  it  may  be 
inferred  from  participation  in  profits.  In  the  absence  of  all  this 
the  acts  and  declarations  of  the  parties  sought  to  be  charged 
may  be  resorted  to.  Participation  in  profits  is  not  conclusive 
proof  of  the  existence  of  the  partnership  relation  (Edwards  v. 
Tracy,  62  Pa.  374),  but  both  in  England  and  in  this  country  it 
is  cogent  evidence  upon  the  question.  It  puts  the  defendant 
upon  his  proofs  explanatory  of  the  fact.  If  he  is  able  to  show 
that  such  participation  was  referable  to  some  other  reason,  such 
as  compensation  for  services  rendered  by  him  as  agent,  broker, 
salesman  or  otherwise,  the  prima  fades  is  overcome.  So  if  the 
participation  in  the  profits  is  referable  to  some  other  relation 
than  that  of  partnership  between  the  participants,  such  as  mem- 
bership in  a  joint-stock  association,  or  a  corporation,  the  effect  of 
proof  of  participation  will  be  overcome. 

In  the  light  of  these  well-settled  rules,  let  us  consider  briefly 
the  position  of  the  parties  and  the  important  findings  of  fact 
made  by  the  learned  auditor  in  this  case.  The  claimant's  right 
to  share  in  the  fund  in  court  rested  on  the  theory  that  the 
Home  Savings  Bank  in  which  the  money  of  his  wards  had  been 
dep)osited  was  a  partnership,  and  that  the  decedent  was  a  part- 
ner. The  burden  of  proving  the  fact  that  the  bank  was  a  part- 
nership was  on  him;  and  as  was  said  in  Hallstead  t\  Coleman, 
143  Pa.  364,  "  until  that  proof  was  given,  the  defendants  were 
not  called  upon  to  enter  upon  their  defence."  The  proof  made 
upon  this  subject  showed  the  organization  of  a  bank  under 
the  name  of  the  Home  Savings  Bank,  with  a  president,  cash- 
ier, and  a  board  of  directors.  This  is  the  mode  of  organization 
usually  adopted  by  corporations,  and  did  not  tend  to  prove  a 
partnership.  It  was  then  shown  that  the  decedent  bought  and 
held  certificates  of  stock  in  the  bank,  after  its  organization, 
which  recited  not  the  formation  of  a  partnership,  but  the  organ- 
ization of  a  bank  under  the  laws  of  the  State,  and  the  division 
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of  its  capital  into  shares  of  one  hundred  dollars  each.  This  is 
not  the  usual  way  in  which  partnerships  are  created  and  part- 
ners admitted.  It  is  the  usual  way  in  which  stocks  are  issued 
and  transferred  in  corporations.  Proof  was  then  made  of  the 
receipt  by  the  decedent  of  several  dividends  upon  his  stock. 
These  did  not  purport  to  be  shares  in  the  profits  of  firm  busi- 
ness, but  dividends,  declared  in  the  manner  usual  among  corpora- 
tions, upon  the  stock  of  the  bank;  and  were  paid  by  dividend 
checks  drawn  under  the  authority  of  a  board  of  directors.  The 
only  other  evidence  was  the  returns  made  by  the  officers  of  the 
bank  under  the  tax  law  of  1879,  which  threw  very  little  light 
upon  the  character  of  the  organization  of  the  bank.  Upon  this 
proof  the  questions  for  the  auditor  were  whether  the  bank  was 
shown  to  be  a  partnership,  and  the  decedent  a  partner.  The 
bank  did  business  for  a  number  of  years  and  tlien  failed.  Its 
books  and  papers  were  in  the  hands,  or  subject  to  the  control 
of,  the  receiver.  The  manner  of  its  organization  was  not  shown ; 
the  partnership  agreement,  if  any  such  existed,  was  not  pro- 
duced. No  proof  was  given  that  the  officers  or  stockholders 
claimed,  or  held  out  to  the  public,  that  the  stockholders  were 
partners  or  the  bank  a  partnership  enterprise.  It  was  not  al- 
leged tliat  the  decedent  participated  in  any  manner  in  the  busi- 
ness, or  exercised  any  control  over  it.  The  whole  case  against 
him  rested  on  the  fact  that  he  had  purchased  shares  in  a  bank, 
then  organized  and  doing  business,  and  received  dividends  de- 
clared by  the  directors  and  paid  to  him  in  a  cashier's  check. 
We  are  not  surprised  that  the  learned  auditor  was  led  to  ask: 
"  What  is  there  in  all  this  evidence  from  the  beginning  of  the 
business  to  the  failure,  tending  to  prove  a  partnership  ?  "  nor 
that  he  answered  his  own  question  by  holding  that  this  proof 
was  insufficient  to  establish,  prima  facie,  the  existence  of  the 
partnership  relation.  On  the  other  hand  there  was  much  tend- 
ing to  show  that  Henry  Gibbs  understood  that  he  was  the  holder 
of  stock  in  an  incorporated  bank ;  and  that  the  bank  assumed  and 
exercised  corporate  powers;  and  was  dealt  with  by^  the 
public  as  a  corporation.  The  form  of  its  certificates,  the  man- 
ner of  their  transfer,  the  election  of  directors  by  the  stockhold- 
ers, the  management  of  the  business  of  the  bank  by  the  directors 
and  the  officers  elected  by  them,  the  mode  of  declaring  and  pay- 
ing dividends,  were  all  suggestive  of  a  corporation.  They  were 
not  suggestive  of  a  partnership.  We  are  unable  therefore  to 
say  that  the  auditor  erred  in  finding  that  the  bank  was  not  shown 
to  be  a  partnership.  The  learned  judge  who  heard  the  ex- 
ceptions to  this  report  seems  to  have  concurred  with  the  auditor, 
and  we  require  under  such  circumstances  to  be  satisfied  that 
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a  mistake  was  made  before  interfering  with  the  findings.  We 
are  not  so  satisfied;  but  are  of  opinion  that  the  state  of  the 
evidence  justified  the  auditor's  conclusion.  This  disposes  of  the 
whole  case. 

It  is  said  with  earnestness  and  energy  that  this  is  a  case  in 
which  the  depositors  deserve  protection.  We  assent  to  this 
proposition.  We  can  extend  protection  to  them,  however,  in 
accordance  with  the  established  rules  of  law,  and  in  no  other 
manner.  What  the  Home  Savings  Bank  was  in  its  organiza- 
tion, in  what  capacity  those  who  held  its  stock  were  liable  to 
its  depositors,  are  questions  not  now  before  us.  It  may  have 
been  a  corporation  de  jure,  a  corporation  de  facto,  a  joint-stock 
association,  or  a  general  partnership  so  far  as  we  are  able  to 
declare.  What  we  say  is  that  the  evidence  in  this  case  is  not 
sufficient  to  make  a  case,  prima  facie,  against  Henry  Gibbs  as 
a  partner,  or  the  bank  as  a  general  partnership.  It  does  not 
appear  that  the  bank  was  organized  as  a  partnership,  conducted 
business  as  a^  partnership,  or  held  itself  out  to  the  public  as 
such.  It  does  not  appear  that  Gibbs  understood  the  bank  to 
be  other  than  what  his  certificates  of  stock  indicated;  or  that 
he  treated  the  business  of  the  bank  as  that  of  a  firm,  or  exer- 
cised the  slightest  control  over,  or  influence  upon  it;  or  misled 
the  appellant  or  any  other  depositor  by  act  or  word  as  to  his 
relation  to  it.  What  does  appear  is  that  he  purchased  shares  of 
stock  in  the  usual  manner,  and  received  some  dividends  thereon. 
These  circumstances  are  naturally  referable  to  the  relation  of  a 
stockholder  to  a  corporation ;  and,  standing  alone,  are  not  proof, 
prima  facie,  of  the  appellant's  proposition  that  the  bank  was 
organized  as  a  partnership,  and  that  the  purchase  of  shares  of 
stock  made  Gibbs  a  partner.  If  he  had  received  profits  from 
a  business  apparently  conducted  by  a  partnership,  he  would 
have  been  put  upon  his  explanation,  and,  failing  to  make  one, 
would  have  been  held  to  be  a  partner.  The  burden  in  that 
case  would  have  been  on  him.  Having  received  dividends,  de- 
clared by  a  board  of  directors  upon  the  stock  into  which  the 
capital  of  the  bank  was  divided,  he  could  rest  securely  upon 
the  apparent  character  of  the  transaction  and  the  inferences 
naturally  to  be  drawn  from  it.  The  burden  of  explanation  neces- 
sary to  give  another  character  to  the  dividend  declared,  and  to  the 
stock  on  which  it  was  paid,  was  on  him  who  asserted  that  such 
other  was  the  true  character  of  these  circumstances. 

It  was  also  said  in  the  argument  that  the  recitals  in  the 
stock  certificates  are  not  evidence  of  actual  incorporation  as 
against  a  stranger.  This  must  be  granted.  They  do  not  prove 
incorporation.     But  the  appellees  are  not  bound,  upon  the  evi- 
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dence  in  this  case,  to  prove  incorporation.  The  significant  ques- 
tion is,  where  is  the  proof  that  this  bank  was  organized  or 
conducted  as  a  partnership  concern?  The  certificates  do  not 
prove  that,  but  the  inferences  naturally  drawn  from  them  tend 
the  other  way.  It  will  not  do  for  the  appellants  to  say :  "  We 
have  shown  that  the  decedent  was  a  stockholder  in  this  bank 
and  received  dividends  upon  his  stock,  now  you  must  show 
that  the  bank  was  incorporated  or  be  liable  to  us  as  a  general 
partner."  This  is  attempting  to  change  the  burden  of  proof. 
Again  the  learned  counsel  says:  "This  is  the  sole  fact  (the 
form  of  the  certificate)  that  is  before  the  court,  and  if  it  is  suf- 
ficient to  authorize  a  court  to  find  an  incorporation  in  this  case 
why  is  it  not  in  any  other  ?  "  The  court  below  did  not  find  that 
the  bank  was  a  corporation.  That  question  was  not  before 
it.  It  was  alleged  by  the  appellant  to  be  a  partnership,  but  the 
auditor  and  the  judge  of  the  court  below  regarded  the  evi- 
dence in  support  of  that  allegation  insufficient  to  justify  a  find- 
ing that  the  bank  was  not  "  organized  by  act  of  the  legislature  of 
Pennsylvania,"  as  its  certificates  alleged,  but  by  the  parties  as 
copartners.  The  appellant  failed  not  because  the  bank  was  held 
to  be  a  corporation,  but  because  it  was  not  shown  to  be  a  partner- 
ship. Until  evidence  in  support  of  the  appellant's  position  is  given 
sufficient  to  lead  fairly  to  the  conclusion  that  the  bank  was 
organized  as  a  partnership ;  or  that  Henry  Gibbs  contracted  to  be- 
come a  partner  when  he  bought  his  stock ;  or  that  he  led  the  public 
by  his  acts  and  declarations  to  deal  with  him  or  the  bank  on  the 
basis  of  his  being  a  partner;  there  is  nothing  that  makes  it  the 
duty  of  his  representatives  to  enter  upon  a  defence,  or  that  makes 
it  possible  for  the  court  to  decide  upon  the  character  of  the  bank. 
In  such  a  state  of  the  evidence,  the  court  can  only  say,  as  the 
court  below  said  in  this  case,  "  It  is  not  shown,  that  the  bank 
is  a  partnership,"  and  for  that  reason  the  claimant  fails. 

The  assignments  of  error  are  not  sustained  and  the  decree  is 
affirmed. 

pease's  APPEAL. 

Argued  March  15,  1893.  Appeal,  No.  yy,  Jan.  T.,  1893,  by 
Edward  E.  Pease,  from  decree  of  O.  C.  Bradford  Co.,  Sept.  T., 
1887,  No.  20,  dismissing  exceptions  to  auditor's  report.  Before 
Green,  Williams,  Mitchell,  Dean  and  Thompson,  JJ. 

The  facts  are  the  same  as  in  the  preceding  case. 

Martin  S.  Lynch,  N.  C.  Elsbree  and  R.  H.  Williams  with  him, 
for  appellant. 

DA,  Overton,  M,  F.  Elliott  with  him,  for  appellee. 

Williams,  J.,  October  2,  1893.    This  case  is  fully  ruled  by  the 
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Appeal  of  W.  F.  Hallstead,  guardian,  etc.,  in  which  an  opinion  is 
this  day  filed.  It  is  not  necessary  to  repeat  what  is  there  said.  It 
is  enough  to  refer  to  the  opinion  in  that  case  for  the  reasons  in 
support  of  the  decree  in  this.  The  assignments  of  error  are  not 
sustained  and  the  decree  of  the  court  below  is  affirmed. 


Section  II. — Wherein  it  Differs  from  a  Joint- Stock 

Company. 

LIVERPOOL  INSURANCE  CO.  v,  MASSACHUSETTS. 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1870. 

[Reported  in  10  Wallace  566.] 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts;  the 
case  being  this : 

A  statute  of  the  State  just  named  imposes  upon  "  each  fire, 
marine,  and  fire  and  marine  insurance  company,  incorporated 
or  associated  under  the  laws  of  any  government  or  State  other 
than  one  of  the  United  States,  a  tax  of  4  per  cent,  upon  all 
premiums  charged  or  received  on  contracts  made  in  this  com- 
monwealth for  insurance  of  property."  The  same  statute  imposes 
a  tax  of  but  2  per  cent,  upon  such  premiums  when  the  com- 
pany is  incorporated  under  the  laws  of  any  one  of  the  United 
States  other  than  Massachusetts;  upon  which  premiums,  where 
the  company  is  incorporated  by  itself,  it  imposes  but  i  per  cent. ; 
while  no  tax  is  imposed  by  the  laws  of  the  State  upon  the  business 
of  insurances  transacted  by  any  natural  persons  citizens  of  the 
same. 

With  the  enactment  just  mentioned  on  its  statute-book,  the 
State  of  Massachusetts,  in  1868,  filed  a  bill  in  its  Supreme  Judi- 
cial Court  against  the  Liverpool  and  London  Life  and  Fire  In- 
surance Company  (a  company  doing  a  large  business  in  that 
State),  to  collect  a  tax  of  4  per  cent,  on  its  premiums  upon  con- 
tracts made  in  Massachusetts  for  insurance  of  property,  and  to 
restrain  the  company  from  doing  further  business  till  the  tax  was 
paid.  The  company  set  up  that  it  was  not  "  incorporated  "  at 
all,  but  was  an  association  under  the  laws  of  Great  Britain,  of 
natural  persons,  some  of  whom  were  citizens  and  residents  of  the 
country  just  named;  and  some  citizens  and  residents  of  the 
State  of  New  York;  formed  for  the  purpose  of  conducting  the 
business  of  insurance  under  certain  deeds  of  settlement,  and  hav- 
ing the  legal  character  of  a  partnership ;  that  accordingly  it  could 
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not  to  be  taxed  as  a  "  company  incorporated  under  the  laws  of  any 
government  or  State  other  than  one  of  the  United  States ;  "  while, 
in  so  far  as  the  discriminating  tax  of  4  per  cent,  was  sought  to 
be  laid  against  it  as  a  company  associated  simply  and  not  in- 
corporated, it  violated,  in  regard  to  the  members  of  the  com- 
pany who  were  subjects  of  Great  Britain,  a  provision  in  the  treaty 
of  181 5,  between  that  country  and  the  United  States,  by  which  it 
is  agreed  that  the  merchants  and  traders  of  each  nation  re- 
spectively shall  enjoy  the  most  complete  protection  and  security 
for  their  commerce;  and — in  regard  to  the  citizens  of  New  York, 
that  provision  in  section  2,  article  4,  of  the  Federal  Constitution 
which  secures  to  the  citizens  of  each  State  all  the  privileges  and 
immunities  of  citizens  in  the  several  States. 

Of  course,  if  the  company  was  a  corporation,  the  defence 
failed:  and  it  not  being  denied  that  the  persons  composing  the 
company  were  British  subjects,  with  certain  citizens  of  New  York 
with  rights  like  theirs,  the  first  question — and  the  only  one  if  it 
was  resolved  affirmatively — was  whether  the  company  was  a  cor- 
poration or  not. 

The  company  had  been  originally  formed,  in  May,  1836,  in 
Liverpool,  by  a  "  deed  of  settlement." 

This  instrument,  as  far  as  it  could  be  done  without  the  aid  of 
Parliament,  established  a  company  under  the  name  of  "  The 
Liverpool  Life  and  Fire  Insurance  Company,"  with  a  capital  of 
£2,000,000  sterling,  which  was  divided  into  100,000  shares  of  i20 
each,  and  declared  its  purpose  to  be  making  insurance  on  life  and 
against  fire.  These  shares  could  be  sold  and  transferred,  and. 
executors  and  administrators  represented  them  in  the  company 
on  the  death  of  the  owner.  If,  by  the  laws  of  the  association,  a 
share  became  forfeited,  the  owner  was  released  from  all  further 
liability  to  the  company.  The  business  of  the  company  was  to  be 
conducted  by  a  board  of  directors  exclusively,  and  they  could 
make  by-laws  and  change  and  modify  them.  There  was  a  cove- 
nant that  suits  might  be  brought  by  or  against  the  company  in  the 
names  of  one  or  more  directors,  which  should  bind  the  stock- 
holders, and  that  no  stockholder  would  plead  in  abatement  the 
non-joinder  of  the  others;  and  it  was  further  covenanted  that  a 
judgment  so  obtained  against  a  director  might  be  made  out  of 
the  property  of  any  of  the  stockholders.  Numerous  other  pro- 
visions were  found  in  the  original  articles,  which  consisted  of 
over  a  hundred  sections,  but  only  those  are  referred  to  here 
which  bear  on  the  question  which  the  court  had  before  it.  There 
were  also  three  subsequent  deeds  of  settlement,  and  three  acts  of 
Parliament  were  passed  to  give  efficiency  to  the  purposes  of  the 
association. 
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The  first  of  these  acts  provided  that  the  association  might  sue 
and  be  sued  in  the  name  of  the  chairman  or  deputy  chairman 
of  the  board  of  directors;  that  the  stockholders  might  sue  the 
company  as  plaintiffs,  or  be  sued  by  it  as  defendants.  It  rege- 
lated the  manner  in  which  the  shareholders  might  be  made  in- 
dividually liable  for  the  debts  of  the  association;  and  it  declared 
that  the  act  should  not  be  construed  to  incorporate  the  company 
or  relieve  its  members  from  their  individual  liability,  except  as 
provided  in  the  act. 

The  second  act  of  Parliament  changed  the  name  of  the  com- 
pany to  that  which  it  now  bears,  and  authorized  it  to  make  con- 
tracts by  the  new  name,  and  it  also  contained  a  provision  that 
the  act  should  not  make  the  company  a  corporation;  and  there 
was  a  third  act  which  authorized  amalgamation  with  another 
company,  and  which  again  provides  agaifistM^-betng-  construed 
into  an  act  of  incorporation  or  a  limited  liability  partnership. 

The  Supreme  Judicial  Court  of  Massachusetts  gave  a  decree 
against  the  company,  and  enjoined  it  from  the  further  prosecu- 
tion of  its  business  till  the  taxes  found  to  be  due  were  paid. 

The  case  was  now  brought  to  this  court  on  the  ground  that 
in  its  application  to  the  company  the  statute  of  Massachusetts  was 
in  conflict  with  the  provision  of  the  Constitution,  which  confers 
on  Congress  the  right  to  regelate  commerce  with  foreign  nations 
and  among  the  States,  and  with  that  which  secures  to  the  citizens 
of  each  State  all  the  privileges  and  immunities  of  citizens  in  the 
several  States. 

B.  R,  Curtis  and  /.  G.  Abbott  for  the  company,  plaintiff  in 
error. 

Charles  Allen,  Attorney-General  of  Massachusetts,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  case  of  Paul  v.  Virginia,^  decided  that  the  business  of 
insurance,  as  ordinarily  conducted,  was  not  commerce,  and  that 
a  corporation  of  one  State,  having  an  agency  by  which  it  con- 
ducted that  business  in  another  State,  was  not  engaged  in  com- 
merce between  the  States. 

It  was  also  held  in  that  case  that  a  corporation  was  not  a 
citizen  within  the  meaning  of  that  clause  of  the  Constitution, 
which  declares  that  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
States,  and  that  a  corporation  created  by  a  State  could  exercise 
none  of  the  functions  or  privileges  conferred  by  its  charter  in 
any  other  State  of  the  Union,  except  by  the  comity  and  consent 
of  the  latter. 

These  propositions  dispose  of  the  case  before,  us,  if  plaintiff 

*  8  Wallace,  i68. 
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is  a  foreign  corporation,  and  was,  as  such,  conducting  business 
in  the  State  of  Massachusetts,  and  we  proceed  to  inquire  into 
its  character  in  this  regard. 

The  institution  now  known  as  the  Liverpool  and  London  Life 
and  Fire  Insurance  Company,  doing  an  immense  business  in 
England  and  in  this  country,  was  first  organized  at  Liverpool  by 
what  is  there  called  a  deed  of  settlement,  and  would  here  be  called 
articles  of  association. 

It  will  be  seen  by  reference  to  the  powers  of  the  association, 
as  organized  under  the  deed  of  settlement,  legalized  and  en- 
larged by  the  acts  of  Parliament,  that  it  possesses  many,  if  not  all, 
the  attributes  generally  found  in  corporations  for  pecuniary 
profit  which  are  deemed  essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by  which  it  can  make 
contracts. 

2.  It  has  a  statutory  provision  by  which  it  can  sue  and  be 
sued  in  the  name  of  one  of  its  officers  as  the  representative  of  the 
whole  body,  which  is  bound  by  the  judgment  rendered  in  such 
suit. 

3.  It  has  provision  for  perpetual  succession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  mem- 
bers are  introduced  in  place  of  those  who  die  or  sell  out. 

4.  Its  existence  as  an  entity  apart  from  the  shareholders  is 
recognized  by  the  act  of  Parliament  which  enables  it  to  sue  its 
shareholders  and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights,  and  liabilities  of 
corporations,  their  essential  nature  and  character,  and  their  rela- 
tion to  the  business  transactions  of  the  community,  have  under- 
gone a  change  in  this  country  within  the  last  half  century,  the 
importance  of  which  can  hardly  be  over-estimated. 

They  have  entered  so  extensively  into  the  business  of  the  coun- 
try, the  most  important  part  of  which  is  carried  on  by  them,  as 
banking  companies,  railroad  companies,  express  companies,  tele- 
graph companies,  insurance  companies,  etc.,  and  the  demand  for 
the  use  of  corporate  powers  in  combining  the  capital  and  the 
energ)^  required  to  conduct  these  large  operations  is  so  impera- 
tive, that  both  by  statute,  and  by  the  tendency  of  the  courts  to 
meet  the  requirements  of  these  public  necessities,  the  law  of  cor- 
porations has  been  so  modified,  liberalized,  and  enlarged,  as  to 
constitute  a  branch  of  jurisprudence  with  a  code  of  its  own,  due 
mainly  to  very  recent  times.  To  attempt,  therefore,  to  define  a 
corporation,  or  limit  its  powers  by  the  rules  which  prevailed  when 
they  were  rarely  created  for  any  other  than  municipal  purposes, 
and  generally  by  royal  charter,  is  impossible  in  this  country  and 
at  this  time. 
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Most  of  the  States  of  the  Union  have  general  laws  by  which 
persons  associating  themselves  together,  as  the  shareholders  in 
this  company  have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the  Union  is  now  con- 
ducted chiefly  by  corporations  organized  under  a  general  law  of 
Congress,  and  it  is  believed  that  in  all  the  States  the  articles  of 
association  of  this  company  would,  if  adopted  with  the  usual 
formalities,  constitute  it  a  corporation  under  their  general  laws, 
or  it  would  become  so  by  such  legislative  ratification  as  is  given 
by  the  acts  of  Parliament  we  have  mentioned. 

To  this  view  it  is  objected  that  the  association  is  nothing  but 
a  partnership,  because  its  members  are  liable  individually  for  the 
debts  of  the  company.  But  however  the  law  on  this  subject  may 
be  held  in  England,  it  is  quite  certain  that  the  principle  of  per- 
sonal liability  of  the  shareholders  attaches  to  a  very  large  pro- 
portion of  the  corporations  of  this  country,  and  it  is  a  principle 
which  has  warm  advocates  for  its  universal  application  when  the 
organization  is  for  pecuniary  gain. 

So  also  it  is  said  that  the  fact  that  there  is  no  provision 
either  in  the  deed  of  settlement  or  the  act  of  Parliament  for 
the  company  suing  or  being  sued  in  its  artificial  name  forbids 
the  corporate  idea.  But  we  see  no  real  distinction  in  this  respect 
between  an  act  of  Parliament,  which  authorized  suits  in  the  name 
of  the  Liverpool  and  London  Fire  and  Life  Insurance  Company, 
and  that  which  authorized  suit  against  that  company  in  the  name 
of  its  principal  officer.  If  it  can  contract  in  the  artificial  name 
and  sue  and  be  sued  in  the  name  of  its  officers  on  those  contracts, 
it  is  in  effect  the  same,  for  process  would  have  to  be  served  on 
some  such  officer  even  if  the  suit  were  in  the  artificial  name. 

It  is  also  urged  that  the  several  acts  of  Parliament  we  have 
mentioned  expressly  declare  that  they  shall  not  be  held  to  con- 
stitute the  body  a  corporation. 

But  whatever  may  be  the  effect  of  such  a  declaration  in  the 
courts  of  that  country,  it  cannot  alter  the  essential  nature  of  a 
corporation  or  prevent  the  courts  of  another  jurisdiction  from 
inquiring  into  its  true  character,  whenever  that  may  come  in 
issue.  It  appears  to  have  been  the  policy  of  the  English  law  to 
attach  certain  consequences  to  incorporated  bodies,  which  ren- 
dered it  desirable  that  such  associations  as  these  should  not  be- 
come technically  corporations.  Among  these,  it  would  seem  from 
the  provisions  of  these  acts,  is  the  exemption  from  individual 
liability  of  the  shareholder  for  the  contracts  of  the  corporation. 
Such  local  policy  can  have  no  place  here  in  determining  whether 
an  association,  whose  powers  are  ascertained  and  its  privileges 
conferred  by  law,  is  an  incorporated  body. 
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The  question  before  us  is  whether  an  association,  such  as  the 
one  we  are  considering,  in  attempting  to  carry  on  its  business  in 
a  manner  which  requires  corporate  powers  under  legislative  sanc- 
tion, can  claim,  in  a  jurisdiction  foreign  to  the  one  which  gave 
those  powers,  that  it  is  only  a  partnership  of  individuals. 

We  have  no  hesitation  in  holding  that,  as  the  law  of  corpora- 
tions is  understood  in  this  country,  the  association  is  a  corpora- 
tion, and  that  the  law  of  Massachusetts,  which  only  permits  it  to 
exercise  its  corporate  function  in  that  State  on  the  condition  of 
payment  of  a  specific  tax,  is  no  violation  of  the  Federal  Constitu- 
tion or  of  any  treaty  protected  by  said  Constitution. 

Bradley,  J.  Whilst  I  agree  in  the  result  which  the  court  has 
reached,  I  differ  from  it  on  the  question  whether  the  company  is  a 
corporation.  I  think  it  is  one  of  those  special  partnerships  which 
arecalled  joint-stock  companies,  well  known  in  England  for  near- 
ly a^entmyJan3"«miiori]^^  an  action  or  be  sued  as  a  corpora- 
tion in  this  country  without  legislative  aid.  But  as  it  is  a  com- 
pany associated  under  the  laws  of  a  foreign  country,  it  comes 
within  the  scope  of  the  Massachusetts  statute,  and  cannot  claim 
exemption  from  its  operation  for  the  causes  alleged  in  that  be- 
half. It  could  not  have  been  the  intent  of  the  treaty  of  1815  to 
prevent  the  States  from  imposing  taxes  or  license  laws  upon 
either  British  corporations  or  joint-stock  companies  desiring  to 
establish  banking  or  insurance  business  therein.  And  certainly 
these  companies  cannot  be  exempted  from  such  laws  on  the 
ground  that  citizens  of  other  States  have  chosen  to  take  some  of 
their  shares. 

Judgment  affirmed. 


THE  PEOPLE  ex   rel.    LOCKE  W.  WINCHESTER  as 

Treasurer,  etc.,  Respondent,  v.  MICHAEL 

COLEMAN  cL  al.,  etc..  Appellants. 

In  the  Court  of  Appeals  of  New  York,  May  24,  1892. 

[Reported  in  133  New  York  Reports  279.] 

Appeal  from  order  of  the  General  Term  of  the  Suprehie  Court, 
in  the  first  judicial  department,  made  February  13,  1891,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term,  vacating  an  assessment. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
commissioners  of  taxes  and  assessments  of  the  city  of  New  York, 
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in  imposing  an  assessment  upon  the  capital  stock  of  the  National 
Express  Company,  a  joint-stock  company,  of  which  the  relator 
is  treasurer,  for  the  year  1888. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  S.  Coleman  for  appellants. 

James  C  Carter  for  respondent. 

Finch,  J.  The  relator  was  taxed  upon  its  capital  on  the 
ground  that  it  had  become  a  corporation  within  the  meaning  of 
the  provision  of  the  Revised  Statutes  which  enacts  that  "  all 
moneyed  or  stock  corporations  deriving  an  income  or  profit  from 
their  capital  or  otherwise,  shall  be  liable  to  taxation  on  their  cap- 
ital in  the  manner  hereinafter  prescribed."  i  R.  S.  title  4, 
c.  13,  part  I.  The  company  was  formed  as  a  joint-stock  company 
or  association  in  1853  by  a  written  agreement  of  eight  individuals 
with  each  other,  the  whole  force  and  effect  of  which,  in  constitut- 
ing and  creating  the  organization,  rested  upon  the  common-law 
rights  of  the  individuals  and  their  power  to  contract  with  each 
other.  The  relation  they  assumed  was  wholly  the  product  of 
their  mutual  agreement  and  dependent  in  no  respect  upon  the 
grant  or  authority  of  the  State.  It  was  entered  into  under  no 
statutory  license  or  permission,  neither  accepting  nor  designed 
to  accept  any  franchise  from  the  sovereign,  but  founded  wholly 
upon  the  individual  rights  of  the  associates  to  join  their  capital 
and  enterprise  in  a  relation  similar  to  that  of  a  partnership.  A 
few  years  earlier  the  legislature  had  explicitly  recognized  the  ex- 
istence and  validity  of  such  organizations,  founded  upon  con- 
tract and  evolved  from  the  common-law  rights  of  the  citizens. 
Laws  of  1849,  c.  258.  That  act  provided  that  any  joint- 
stock  company  or  association,  which  consisted  of  seven  or  more 
members,  might  sue  or  be  sued  in  the  name  of  its  president  or 
treasurer,  and  with  the  same  force  and  effect,  so  far  as  the  joint 
property  and  rights  were  concerned,  as  if  the  suit  should  be 
prosecuted  in  the  names  of  the  associates.  But  the  act  explicitly 
disclaimed  any  purpose  of  converting  the  joint-stock  associations 
recognized  as  existing  into  corporations  by  a  section  prohibit- 
ing any  such  construction.  §  5.  In  185 1  the  act  was  amended 
in  its  form  and  application,  but  in  no  respect  material  to  the  pres- 
ent inquiry.  There  is  no  doubt,  therefore,  that  when  the  com- 
pany was  formed  and  went  into  operation  the  law  recognized  a; 
distinction  and  substantial  difference  between  joint-stock  com-, 
panies  and  corporations  and  never  confused  one  with  the  other,* 
and  that  the  existing  statute  which  taxed  the  capital  of  corpora- 
tions had  no  reference  to  or  operation  upon  joint-stock  com- 
panies or  associations. 

But  two  things  have  since  occurred.     The  legislature,  while 
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steadily  preserving  the  distinction  of  names,  has  with  equal  per- 
sistence confused  the  things  by  obliterating  substantial  and  char- 
acteristic marks  of  difference,  until  it  is  now  claimed  that  the 
joint-stock  associations  have  grown  into  and  become  corpora- 
tions by  force  of  the  continued  bestowal  upon  them  of  corporate 
attributes.  It  is  said,  and  very  probably  correctly  said,  that  the 
/legislature  may  create  a  corporation,  without  explicitly  declaring 
\  it  to  be  such,  by  the  bestowal  of  a  corporate  franchise  or  cor- 
porate attributes,  and  the  cases  of  banking  associations  are  re- 
ferred to  as  instances  of  actual  occurrence.  Thomas  v,  Dakin, 
22  Wend.  9;  Bank  of  Watertown  v.  Watertown,  25  id,  686; 
People  V.  Niagara,  4  Hill,  20.  It  is  added  that  such  result  may 
happen  even  without  the  legislative  intent,  and  because  the  g^ft 
of  corporate  powers  and  attributes  is  tantamount  to  a  corporate 
creation.  It  is  then  asserted  that  a  series  of  statutes,  beginning 
with  the  act  of  1849,  has  ended  in  the  g^ft  to  joint-stock  associa- 
tions of  every  essential  attribute  possessed  by  and  characteristic 
of  corporations  (Laws  of  1853,  c.  153;  Laws  of  1854,  c.  245; 
Laws  of  1867,  c.  289) ;  that  the  lines  of  distinction  between 
the  two,  however  far  apart  in  the  beginning,  have  steadily 
converged  until  they  have  melted  into  each  other  and  become 
identical;  that  every  distinguishing  mark  and  characteristic  has 
been  obliterated,  and  no  reason  remains  why  joint-stock  associa- 
tions should  not  be  in  all  respects  treated  and  regarded  as 
corporations. 

Some  of  this  contention  is  true.  The  case  of  People  ex  rel, 
Piatt  V,  Wemple,  117  N.  Y.  136,  shows  very  forcibly  how  almost 
the  full  measure  of  corporate  attributes  has,  by  legislative  enact- 
ment, been  bestowed  upon  joint-stock  associations,  until  the  dif- 
ference, if  there  be  one,  is  obscure,  elusive,  and  difficult  to  see  and 
describe.  And  yet  the  truth  remains  that  all  along  the  line  of 
legislation  the  distinctive  names  have  been  retained  as  indicative 
and  representative  of  a  difference  in  the  organizations  themselves. 
As  recently  as  the  acts  of  1880  and  1881,  which  formed  the  sub- 
ject of  consideration  in  the  Wemple  case,  the  legislature,  deal- 
ing with  the  subject  of  taxation  and  desiring  to  tax  business  and 
franchises,  imposed  the  liability  upon  "  every  corporation,  joint- 
stock  company  or  association  whatever  now  or  hereafter  incor- 
porated or  organized  under  any  law  of  this  State."  It  is  signifi- 
cant that  the  words  "  or  organized  "  were  inserted  by  amend- 
ment, and  evidently  for  the  understood  reason  that  joint-stock 
companies  could  not  properly  be  said  to  be  "  incorporated,"  but 
might  be  correctly  described  as  "organized  "  under  the  laws  of  the 
State.  This  persistent  distinction  in  the  language  of  the  statutes 
I  should  not  be  inclined  to  disregard  or  treat  as  of  no  practical 
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consequence,  when  seeking  to  arrive  at  the  true  intent  and  proper 
construction  of  the  statute,  even  if  I  were  unable  to  discover  any 
practical  or  substantial  difference  between  the  two  classes  of 
organizations  upon  which  it  could  rest,  or  out  of  which  it  grew, 
for  the  distinction  so  sedulously  and  persistently  observed  would 
strongly  indicate  the  legislative  intent,  and  so  the  correct  con- 
struction. 

But  I  think  there  was  an  original  and  inherent  difference  be- 
tween the  corporate  and  joint-stock  companies  known  to  our  law 
which  legislation  has  somewhat  obscured,  but  has  not  destroyed, 
and  that  difference  is  the  one  pointed  out  by  the  learned  counsel 
for  the  respondent,  and  which  impresses  me  as  logical  and  well 
supported  by  authority.  It  is  that  the  creation  of  the  corporation 
merges  in  the  artificial  body  and  drowns  in  it  the  individual  rights 
and  liabilities  of  the  members,  while  the  organization  of  a  joint- 
stock  company  leaves  the  individual  rights  and  liabilites  unim-l 
paired  and  in  full  force.  The  idea  was  expressed  in  Supervisors 
of  Niagara  z\  People,  7  Hill,  512,  and  in  Gifford  v.  Livingston, 
2  Den.  380,  by  the  statement  that  the  corporators  lost  their  in- 
dividuality and  merged  their  individual  characters  into  one  artifi- 
cial existence ;  and  upon  these  authorities  a  corporation  is  defined 
on  behalf  of  the  respondents  to  be  "  an  artificial  person  created  by 
the  sovereign  from  natural  persons  and  in  which  artificial  per- 
son the  natural  persons  of  which  it  is  composed  become  merged 
and  non-existent."  I  am  conscious  that  legal  definitions  invite 
and  provoke  criticism,  because  the  instances  are  rare  in  which 
they  prove  to  be  perfectly  accurate;  and  yet  this  one  offered  to 
us  may  be  accepted  if  it  successfully  bears  some  sufficient  test. 
In  putting  it  on  trial  we  may  take  the  nature  of  the  individual 
liability  of  the  corporators  on  the  one  hand  and  of  the  associated 
on  the  other,  for  the  debts  contracted  by  their  respective  organ- 
izations, as  a  sufficient  test  of  the  difference  between  them,  and 
contrast  their  nature  and  character. 

It  is  an  essential  and  inherent  characteristic  of  a  corporation 
that  it  alone  is  primarily  liable  for  its  debts,  because  it  alone  con- 
tracts them,  except  as  that  natural  and  necessary  consequence  of 
its  creation  is  modified  in  the  act  of  its  creation  by  some  explicit 
command  of  the  statute  which  either  imposes  an  express  liability 
upon  the  corporators  in  the  nature  of  a  penalty,  or  affirmatively 
retains  and  preserves  what  would  have  been  the  common-law 
liability  of  the  members  from  the  destruction  involved  in  the 
corporate  creation.  In  other  words,  the  individual  liability  of  the 
members,  as  it  would  have  existed  at  common  law,  is  lost  by  their 
creation  into  a  corporation,  and  exists  thereafter  only  by  force  of 
the  statute,  upon  some  new  and  modifying  conditions,  to  some 
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partial  or  changed  extent,  and  so  far  preventing,  by  the  interven- 
tion of  an  express  command,  the  total  destruction  of  individual 
liabilities  which  otherwise  would  flow  from  the  inherent  effect 
of  the  corporate  creation.  The  penalties  sometimes  imposed  are 
of  course  new  statutory  liabilities  which  never  at  common  law 
rested  upon  the  individual  members.  The  retained  liability  occa- 
sionally established  is  in  the  nature  and  a  parcel  of  such  original 
liability,  as  we  had  occasion  to  show  in  Rogers  v.  Decker,  131 
N.  Y.  490,'  but  is  retained  by  force  of  the  express  command  of 
the  statute,  and  in  that  manner  saved  from  the  destruction  which 
otherw'ise  would  follow  the  simple  creation  of  the  corporation. 
Ordinarily,  these  individual  liabilities  exist  upon  other  than  com- 
mon-law conditions,  and  make  the  corporators  rather  sureties  or 
guarantors  of  the  corporation  than  original  debtors,  since  in  gen- 
eral their  liability  arises  after  the  usual  remedies  against  the 
corporation  have  been  exhausted.  But  where  that  is  not  so,  the 
invariable  truth  is  that  the  creation  of  the  corporation  neces- 
sarily destroys  the  common-law  liability  of  the  individual  mem- 
bers for  its  debts,  and  requires  at  the  hands  of  the  creating  power 
an  affirmative  imposition  of  new  personal  liabilities  or  a  specific 
retention  of  old  ones  from  the  destruction  which  would  otherwise 
/  follow.  Exactly  the  opposite  is  true  of  joint-stock  companies. 
\  Their  formation  destroys  no  part  or  portion  of  their  common-law 
Viability  for  the  debts  contracted.  Those  debts  are  their  debts, 
for  which  they  must  answer.  Permission  to  sue  their  president 
or  treasurer  is  only  a  convenient  mode  of  enforcing  that  liability, 
but  in  no  manner  creates  or  saves  it.  The  statute  of  1853  did  in- 
terfere with  it.  That  act  required  in  the  first  instance  a  suit 
against  the  president  or  treasurer,  and  so  a  preliminary  exhaus- 
tion of  the  joint  property.  But  that  act  was  modal,  and  de- 
termined the  procedure.  It  suspended  the  common-law  right,  but 
recognized  its  existence.  We  so  held  in  Witherhead  z\  Allen,  4 
Abb.  Ct.  App.  Dec.  628,  and  at  the  same  time  said  that  the 
associations  were  not  corporations,  but  mere  partnership  con- 
cerns. Even  that  mode  of  procedure  has  been  modified  by  the 
Code,  §§  1922,  1923,  so  that  the  creditor  at  his  option  may  sue 
the  associates  without  bringing  his  action  against  the  president 
or  treasurer.  These  last  and  quite  recent  enactments  show  that 
the  legislative  intent  is  still  to  preserve  and  not  destroy  the 
original  difference  between  the  two  classes  of  organizations;  to 
maintain  in  full  force  the  common-law  liability  of  associates  and 
not  to  substitute  for  it  that  of  corporators;  and  preserving  in 
continued  operation  that  normal  and  distinctive  difference,  to 
evince  a  plain  purpose  not  to  merge  the  two  organizations  in  one 
or  destroy  the  boundaries  which  separate  them.    That  intent,  once 
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dearly  ascertained,  determines  the  construction  to  be  adopted, 
and  may  be  the  only  reliable  test  in  view  of  the  power  of  the 
State  to  clothe  one  organization  with  all  the  attributes  of  the 
other.  The  drift  of  legislation  has  been  to  lessen  and  obscure  the 
original  and  characteristic  difference.  On  the  one  hand  corpora- 
tions have  been  created  with  positive  provisions  retaining  more 
or  less  the  individual  liability  of  the  members,  and  on  the  other 
the  joint-stock  companies  have  been  clothed  with  most  of  the  cor- 
porate attributes,  but  enough  of  the  original  difference  remains 
to  show  that  our  legislation  not  only  carefully  preserves  the  dis- 
tinction of  names,  but  sufficient,  also,  of  the  original  difference  of 
character  and  quality  to  disclose  a  clear  intent  not  to  merge  the 
two. 

We  may  thus  see  upon  what  the  legislative  intent  to  preserve 
them  as  separate  and  distinct  is  founded  and  what  distinguish- 
ing characteristics  remain.  The  formation  of  the  one  involves 
the  merging  and  destruction  of  the  common-law  liability  of  the 
members  for  the  debts,  and  requires  the  substitution  of  a  new  or 
retention  of  the  old  liability  by  an  affirmative  enactment  which 
avoids  the  inherent  effect  of  the  corporate  creation ;  in  the  other, 
the  common-law  liability  remains  unchanged  and  unimpaired,  and 
needing  no  statutory  intervention  to  preserve  or  restore  it;  the 
debt  of  the  corporation  is  its  debt  and  not  that  of  its  members, 
the  debt  of  the  joint-stock  company  is  the  debt  of  the  associates, 
however  enforced.  The  creation  of  the  corporation  merges  and 
drowns  the  liability  of  its  corporators,  the  creation  of  the  stock 
company  leaves  unharmed  and  unchanged  the  liability  of  th^ 
as^bciates ;  the  one  derives  its  existence  from  the  contract  of  in- 
dividuals, the  other  from  the  sovereignty  of  the  State.  The  two 
are  alike,  but  not  the  same.  More  or  less,  they  crowd  upon  and 
overlap  each  oher,  but  without  losing  their  identity,  and  so,  while 
we  cannot  say  that  the  joint-stock  company  is  a  corporation,  we 
can  say,  as  we  did  say  in  Van  Aemam  v.  Bleistein,  102  N.  Y. 
360,  that  a  joint-stock  company  is  a  partnership  with  some  of  the 
powers  of  a  corporation.  Beyond  that  we  do  not  think  it  is  our 
duty  to  go. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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ANDREWS  BROTHERS  COMPANY  v.  YOUNGSTOWN 

COKE  COMPANY,  LIMITED. 

In  the  United  States  Circuit  Court  of  Appeals,  Sixth 

Circuit,  April  ii,  1808. 

[Reported  in  86  Federal  Reporter  585.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio. 

This  is  an  action  by  the  Youngstown  Coke  Co.,  Limited,  claim- 
ing to  be  a  corporation  organized  under  the  law  of  Pennsylvania, 
against  the  Andrews  Brothers  Co.,  a  corporation  of  the  State  of 
Ohio,  to  recover  $7967.95,  with  interest  from  January  31,  1889, 
for  coke  sold  and  delivered  to  the  defendant  by  an  unauthorized 
agent  of  the  plaintiff,  and  used  by  the  defendant  corporation. 
The  suit  is  to  recover  the  market  value  as  for  a  conversion.  A 
jury  was  waived,  and  the  issues  of  law  and  fact  submitted  to  the 
court,  which  found  for  the  plaintiff,  and  entered  judgment  for 
$9519.16.  This  writ  of  error  was  sued  out  by  the  defendant  for 
the  purpose  of  reversing  this  judgment. 

Thomas  W.  Sanderson  for  plaintiff  in  error. 

John  C  White  for  defendant  in  error. 

Before  Taft  and  Lurton  Circuit  Judges,  and  Clark,  District 
Judge. 

Lurton,  J.,  after  making  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court.^ 

The  first  and  principal  question  is  whether  the  Circuit  Court 
had  jurisdiction.  The  plaintiff  is  described  in  its  original  petition 
as  "  a  limited  partnership  association,  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania, 
of  which  State  it  is  a  citizen."  This  was  perhaps  an  insufficient 
statement  of  its  corporate  character,  under  Chapman  v,  Barney, 
129  U.  S.  677,  9  Sup.  Ct.  426,  and  Carnegie,  Phipps  &  Co. 
V,  Hulbert,  3  C.  C.  A.  391,  53  Fed.  10.  To  meet  this  dif- 
ficulty, an  amended  petition  was  filed,  in  which  it  was  averred 
that  the  plaintiff  was  a  corporation  under  the  laws  of  Pennsyl- 
vania and  a  citizen  of  that  State.  The  defendant  in  an  amended 
answer,  and  by  way  of  abatement,  admits  that  the  plaintiff  com- 
pany was  created  and  organized  under  the  Pennsylvania  act  of 
June  2,  1874,  but  denies  that  it  thereby  became  either  a  corporation 
or  a  citizen  of  said  State,  within  the  meaning  and  effect  of  the 
statutes  of  the  United  States,  requiring  diversity  of  citizenship  to 

*The  opinion  is  not  given  in  full. — Ed. 
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give  jurisdiction  to  a  United  States  court.  A  Pennsylvania  act  of 
March  21,  1836,  provided  for  the  creation  of  limited  or  special 
partnerships,  having  one  or  more  general  partners  with  unlimited 
liability  and  special  partners  with  limited  liability.  But  such  asso- 
ciations had  none  of  the  attributes  or  faculties  of  a  corporation. 
The  history  of  that  act  and  its  amendments  is  fully  stated  in  the 
opinion  of  the  court  in  Laflin  &  Rand  Co.  v,  Steytler,  146  Pa.  St. 
434,  23  Atl.  215.  The  act  of  1874,  under  which  the  Youngstown 
Coke  Company  was  organized,  was  neither  an  amendment  nor  a 
supplement  to  the  act  of  1836.  In  the  case  cited  above,  the  court, 
in  speaking  of  this  act  of  1874,  says : 

"  The  act  of  1874,  it  will  be  seen,  was  not  a  mere  amendment  or 
supplement  to  anything  that  went  before,  but,  like  the  act  of  1836, 
a  new  scheme,  carefully  and  elaborately  drawn,  creating  a  new 
kind  of  artificial  person,  standing  between  a  limited  partner- 
ship as  previously  known  and  a  corporation,  and  partaking  of  the 
attributes  of  each.  It  was,  however,  a  step  forward  in  the  same 
line  of  legislative  recognition  of  business  demands  uniformly 
pursued  since  the  start,  in  1836." 

The  act  of  June  2,  1874,  under  which  the  defendant  in  error 
was  organized,  is  in  17  sections.  The  first  provides  that  three  or 
more  persons  desiring  to  organize  under  the  act  may  do  so  by 
preparing,  signing,  and  acknowledging  a  statement  in  writing 
which  shall  set  forth  the  amount  of  capital  subscribed  for  by  each ; 
the  total  amount  of  capital,  and  when  and  how  to  be  paid;  the 
character  of  the  business  and  location  of  same ;  the  name  of  the 
association,  with  the  word  "  Limited  "  added  thereto  as  a  part 
of  same ;  the  duration  of  the  association,  which  shall  not  exceed 
20  years;  and  the  names  of  the  officers  selected  in  conformity 
with  the  act.  The  second  section  provides  that  the  members  of 
the  association  shall  not  be  liable  for  the  debts  or  engagements 
of  the  company  beyond  their  unpaid  subscriptions  to  the  capital. 
The  fourth  section  provides  that  interests  in  such  associations 
shall  be  personal  estates,  and  may  be  transferred,  given,  be- 
queathed, distributed,  sold,  or  assigned  under  such  rules  and 
regulations  as  shall  be  adopted  from  time  to  time — 

"  By  a  vote  of  a  majority  of  the  members  in  number  and  value 
of  their  interests ;  and  in  the  absence  of  such  rules  and  regulations 
the  transferee  of  any  interest  in  any  such  association  shall  not  be 
entitled  to  any  participation  in  the  subsequent  business  of  such 
association,  unless  elected  to  membership  therein,  by  a  vote  of  a 
majority  of  the  members  in  number  and  value  of  their  interests. 
And  any  change  of  ownership,  whether  by  sale,  death,  bankruptcy 
or  otherwise,  which  occurs  in  the  absence  of  any  rules  and  regu- 
lations of  such  association  regulating  such  transfer,  and  which 
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is  not  followed  by  election  to  membership  in  such  associations, 
shall  entitle  the  owner  or  transferee  only  to  the  value  of  the  in- 
terest so  acquired  at  the  date  of  acquiring  such  interest,  at  a  price 
and  upon  terms  to  be  mutually  agreed  upon,  and  in  default  of 
such  agreement,  at  a  price  and  upon  terms  to  be  fixed  by  an  ap- 
praiser to  be  appointed  by  the  court  of  Common  Pleas  of  the 
proper  county,  on  the  petition  of  either  party,  which  appraisement 
shall  be  subject  to  the  approval  of  said  court." 

The  fifth  section  provides  for  a  board  of  managers,  who  shall 
be  not  less  than  three  nor  more  than  five,  one  of  whom  shall  be 
chairman,  one  the  treasurer,  and  one  the  secretary.  This  section 
also  provides  that : 

"  No  debt  shall  be  contracted  or  liability  incurred  for  such  as- 
sociation, except  by  one  or  more  of  the  managers,  and  no  liability 
greater  than  five  hundred  dollars,  except  against  the  person  in- 
curring it,  shall  bind  the  association,  unless  reduced  to  writing  and 
signed  by  at  least  two  managers." 

The  sixth  and  seventh  sections  provide  for  distribution  of 
profits  through  dividends,  such  dividends  not  to  impair  capital, 
and  that  it  shall  be  unlawful  to  lend  its  credit,  name,  or  capital  to 
any  member,  or  to  any  other  person,  without  consent  of  a  major- 
ity in  number  and  value  of  members  in  writing.  The  eighth, 
ninth,  and  tenth  sections  provide  how  such  companies  may  be  dis- 
solved, and  how  the  property  shall  be  distributed.  The  remain- 
ing parts  of  the  act  provide — First,  that  the  association  may  sue 
and  be  sued  in  its  associate  name,  service  of  process  to  be  made 
upon  one  of  its  officers,  or  on  any  agent,  clerk,  or  manager  in 
counties  where  it  may  maintain  an  office ;  second,  that  such  asso- 
ciations may  acquire,  hold,  and  convey  real  estate  in  its  asso- 
ciated name. 

This  act  does  not  declare  these  associations  to  be  "  corpora- 
tions," nor  are  they  styled  "  corporations."  They  are  called 
"  partnership  associations."  Neither  does  the  act  disclaim  a  pur- 
pose to  create  corporations,  as  was  the  case  under  the  English 
and  New  York  joint-stock  acts  mentioned  and  construed  in  Liver- 
pool Insurance  Co.  v,  Massachusetts,  lo  Wall.  566,  and  People 
V,  Coleman,  133  N.  Y.  279,  31  N.  E.  96.  But  the  fact  of  corpora- 
tion or  no  corporation  must  depend  upon  the  existence  or  non- 
existence of  those  faculties  which  are  of  the  essence  of  corporate 
existence.  We  need  not  be  too  attentive  to  mere  names.  The  in- 
quiry must  go  deeper,  and  a  solution  be  reached  upon  principle. 

In  the  masterly  opinion  of  Chief  Justice  Nelson  in  Thomas  v. 
Dakin,  22  Wend.  9,  70,  that  learned  jurist,  when  engaged  in  the 
determination  of  a  like  question  arising  under  the  New  York  law 
providing  for  banking  associations,  was  confronted  with  the  fact 
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that  the  act  did  not  declare  the  associations  thereby  organized- to 
be  corporations,  or  style  them  such,  and  said : 

"  A  corporate  body  is  known  to  the  law  by  the  powers  and 
faculties  bestowed  upon  it,  expressly  or  impliedly,  by  the  charter. 
The  use  of  the  term  '  corporation  '  in  its  creation  is  of  itself  unim- 
portant, except  as  it  will  imply  them." 

In  the  same  case.  Judge  Cowen  (22  Wend.  103)  said: 
"  It  has  been  impossible  for  me  to  see  the  force  of  the  argu- 
ment that  the  legislature  have  constantly  avoided  to  call  these  as- 
sociations, or  any  of  their  machinery,  a  corporation.  Therefore 
we  cannot  adjudge  them  to  be  so.  If  they  have  the  attributes  of 
corporations,  if  they  are  so  in  the  nature  of  things,  we  can  no 
more  refuse  to  regard  them  as  such  than  we  could  refuse  to  ac- 
knowledge John  or  George  to  be  natural  persons,  because  the 
legislature  may,  in  making  provisions  for  their  benefit,  have  been 
pleased  to  designate  them  as  belonging  to  some  other  species. 
Should  the  legislature  expressly  declare  each  of  them  to  be  cor- 
porations, without  giving  them  corporate  succession  or  other  arti- 
ficial attributes,  the  declaration  would  not  make  them  so.  On 
the  other  hand,  even  an  express  legislative  declaration  that  certain 
associations  are  not  included  in  the  definition  of  corporations 
would  not  change  their  character,  provided  they  should  in  fact  be 
clothed  with  all  the  essential  powers  of  corporations." 

if.  %  in  i|^  %  in  In 

Definitions  are  dangerous.  They  are  most  often  too  narrow, 
but  not  infrequently  too  broad.  Many  definitions  of  a  corporation 
have  been  attempted.  Most  of  them  include  one  or  more  faculties 
which  in  this  country  are  clearly  not  essential,  or  are  included 
within  more  general  powers  already  catalogued.  Kyd  defines  a 
corporation  thus: 

"  Though  many  things  be  incident  to  a  corporation,  yet,  to  form 
the  complete  idea  of  a  corporation  aggregate,  it  is  sufficient  to 
suppose  it  vested  with  the  three  following  capacities:  (i)  To 
have  perpetual  succession  under  a  special  denomination,  and 
under  an  artificial  form;  (2)  to  take  and  grant  property,  to  con- 
tract obligations,  and  to  sue  and  be  sued  by  its  corporate  name  in 
the  same  manner  as  an  individual;  (3)  to  receive  grants  of  priv- 
ileges and  immunities,  and  to  enjoy  them  in  common.  These 
alone  are  sufficient  to  the  essence  of  a  corporation." 

Judge  Nelson,  in  Thomas  v,  Dakin,  cited  above,  says : 

"  We  may,  in  short,  conclude  by  saying,  with  the  most  ap- 
proved authorities  at  this  date,  that  the  essence  of  a  corporation 
consists  in  a  capacity  to  have  perpetual  succession  under  a  special 
name,  and  in  an  artificial  form;  (2)  to  take  and  grant  property, 
contract  obligations,  sue  and  be  sued  by  its  corporate  name  as  an 
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individual;  and  (3)  to  receive  and  enjoy,  in  common,  grants  of 
privileges  and  immunities." 

Judge  Dillon  defines  it  thus : 

"  A  corporation  is  a  legal  institution,  devised  to  confer,  upon 
the  individuals  of  which  it  is  composed,  powers,  privileges,  and 
immunities  which  they  would  not  otherwise  possess,  the  most  im- 
portant of  which  are  continuous  legal  identity  and  perpetual  or  in- 
definite succession,  under  the  corporate  name,  notwithstanding 
successive  changes,  by  death  or  otherwise,  in  the  corporators  or 
members  of  the  corporation.  It  conveys,  perhaps,  as  intelligible 
an  idea  as  can  be  given  by  a  brief  definition  to  say  that  a  cor- 
poration is  a  legal  person,  with  a  special  name,  and  composed  of 
such  members,  and  endowed  with  such  powers,  and  such  only,  as 
the  law  prescribes."   i  Dill.  Mun.  Corp.  (3d  Ed.)  §  18. 

Angel  and  Ames,  in  their  work  on  Corporations,  define  a  cor- 
poration as  "  a  body  created  by  law,  composed  of  individuals 
united  under  a  common  name,  the  members  of  which  succeed  each 
other,  so  that  the  body  continues  the  same,  notwithstanding  the 
change  of  the  individuals  who  compose  it,  and  is,  for  certain 
purposes,  considered  as  a  natural  person."    i  Ang.  &  A.  Corp. 

§§  1-30. 

It  is  not  essential  to  the  idea  of  a  corporation  that  it  shall  have 

perpetual  existence,  for  limited  corporations  are  a  matter  of  most 
common  occurrence,  whether  organized  under  special  or  general 
laws.  Neither  is  it  essential  that  it  shall  have  capacity  to  sue  and 
be  sued  under  its  corporate  name,  for  it  may  be  authorized  only 
to  sue  in  the  name  of  one  of  its  officers,  as  was  the  case  under  the 
New  York  banking  law.  That  it  shall  have  capacity  to  sue  and 
be  sued  under  some  name  standing  for  the  collective  body  is  all 
that  is  necessary.  Thomas  v,  Dakin,  22  Wend,  9;  Liverpool  In- 
surance Co.  V.  Massachusetts,  10  Wall.  566.  In  the  last  analysis, 
the  only  absolutely  essential  attribute  of  a  corporation  is  the 
capacity  to  exist  and  act  within  the  powers  granted,  as  a  legal 
entity,  apart  from  the  individual  or  individuals  who  constitute  its 
members. 

Thus,  in  Green's  Brice,  Ultra  Vires  (2d  Am.  Ed.),  §§  i,  2,  it  is 
said  tliat  "  a  corporation  is  a  person  which  exists  in  contemplation 
of  law  only,  and  not  physically."  Again,  the  same  author,  in 
commenting  on  Kyd's  definition,  says  : 

"  But  sufficient  stress  is  not  laid  upon  that  which  is  its  real 
characteristic  in  the  eye  of  the  law — namely,  its  existence  separate 
and  distinct  from  the  individual  or  individuals  composing  it. 
.  .  .  This  is  the  one  important  fact.  The  members  of  a  cor- 
poration aggregate,  and  the  one  individual  who  is  constituted  a 
corporation  sole,  may,   from  their  connection  with  such,  have 
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rights  and  privileges,  and  be  under  obligations  and  duties,  over 
and  above  those  affecting  them  in  their  private  capacity ;  but  they 
get  them  by  reflection,  as  it  were,  from  the  corporation.  They  in- 
dividually are  not  the  corporation— cannot  exercise  the  corporate 
powers,  enforce  the  corporate  rights,  or  be  responsible  for  the 
corporate  acts." 

if.  if.  it.  if.  Hl^  ifi  In 

But  these  associations  authorized  by  the  Pennsylvania  act  of 
1874  possess  every  attribute  deemed  essential  to  the  existence  of  a 
corporation  under  any  authoritative  definition  of  a  corporation. 
They  come  into  being  only  by  the  creative  power  of  the  sovereign 
will,  as  expressed  in  the  statute  which  authorizes  their  organiza- 
tion. That  act  constitutes  at  once  the  authority  for  their  existence 
and  the  measure  of  their  powers.  When  organized,  they  consti- 
tute a  new  artificial  person,  endowed  with  the  power  of  suing  and 
being  sued,  and  of  acquiring,  holding,  and  conveying  property  in 
its  artificial  character.  Created  by  compliance  with  the  constating 
law,  they  can  be  dissolved  only  in  the  way  pointed  out  by  that  law. 
Individual  liability  for  corporate  debts,  beyond  unpaid  subscrip- 
tion to  the  capital  stock,  does  not  exist.  Coal  Co.  v.  Rogers,  108 
Pa.  St.  147-150;  Stevens  v.  Ball  Club,  142  Pa.  St.  52-61,  21  Atl. 
797.  The  members  do  not  act  as  individuals,  or  as  partners,  but 
through  and  in  the  name  of  the  collective  or  corporate  body. 
Hill  z\  Stetler,  127  Pa.  St.  145-162,  13  Atl.  306,  and  17  Atl.  887. 
The  members  are  not  liable  individually  for  the  torts  of  the  asso- 
ciation, unless  they  personally  participate.  Whitney  v.  Backus, 
149  Pa.  St.  29,  24  Atl.  51.  In  all  these  respects  it  would  be  diffi- 
cult to  distinguish  these  companies  from  the  ordinary  business 
corporations  authorized  under  general  acts  in  most,  if  not  all,  of 
the  States  of  the  Union.  In  other  respects  they  are  somewhat 
peculiar,  and  it  is  these  peculiar  features  which  distingush  them 
from  the  ordinary  business  corporations  provided  for  by  other 
Pennsylvania  legislation,  and  which  have  led  to  some  confusion  in 
defining  their  character.  Thus,  the  managers  alone  may  create  a 
debt,  and  no  liability  in  excess  of  $500  is  valid,  unless  the  contract 
be  in  writing,  and  signed  by  two,  at  least,  of  the  managers.  This 
is  a  mere  limitation  upon  the  usual  powers  of  officers  and  agents 
to  bind  the  artificial  body,  and  in  no  way  affects  the  corporate 
character  of  that  body.  But  the  most  marked  peculiarity  is  found 
in  the  provisions  of  the  fourth  section  of  the  constituting  act, 
whereby,  in  the  absence  of  some  other  regulation,  adopted  by  the 
members,  the  assignee  of  the  interest  of  a  member  in  the  capital 
stock,  by  operation  of  law  or  otherwise,  does  not  become  a  mem- 
ber until  elected.  In  default  of  election,  the  association  must  pay 
the  value  of  the  interest  as  ascertained  by  agreement,  or,  in 
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default  thereof,  by  an  appraiser,  provided  for  in  the  statute.  This 
dilectiis  personarum  is  a  most  inviting  inducement  to  the  forma- 
tion of  small  business  corporations,  where  the  personnel  of  the 
members  is  a  matter  of  some  importance,  and  is  the  only  feature 
which  particularly  distinguishes  these  associations  from  ordi- 
nary corporations.  This  power  of  selection  is  similar  to  that  be- 
longing to  ordinary  copartnerships.  A  member  may  sell  his 
interest,  but  such  sale  dissolves  the  partnership.  If  the  remain- 
ing members  assent  to  the  admission  of  the  new  member,  the  legal 
result  is  a  new  firm.  Under  this  provision  of  the  act  of  1874,  the 
sale  of  an  interest  does  not  operate  as  a  dissolution,  but  requires 
that  the  company  shall  buy  the  interest  unless  the  transferee  is  ac- 
ceptable. The  principle  is  not  new  in  partnerships  where  the 
partners  give  a  preference  to  the  firm  or  its  members  by  contract 
in  event  of  sale  or  other  devolution  of  title. 

41  ♦  :(c  4t  «  4t  « 

We  have  already  seen  by  the  Pennsylvania  cases  cited  that  that 
court  had  time  and  again  held  these  companies  to  have  the  very 
attributes  which  enable  us  to  distinguish  a  corporation  from  a 
mere  partnership.  The  fact  that  these  companies  were  not  called 
*'  corporations  "  in  the  act  of  1874,  and  that  they  possessed  this 
dilectus  personarum,  has  led  to  some  confusion  of  terminology  in 
the  effort  to  describe  them.  In  Coal  Co.  v,  Rogers,  108  Pa.  St. 
147-150,  where  the  question  was  as  to  whether  such  company  was 
included  within  a  penal  act  touching  trespasses  by  any  person  or 
corporation,  the  court  said : 

"  Such  an  association  is  not  technically  a  corporation,  yet  it  has 
many  of  the  characteristics  of  one.  It  can  sue  and  be  sued  in  its 
associate  name  only.  The  longest  period  of  its  duration  is  fixed 
by  the  act  which  provides  for  its  existence.  Like  most  corpora- 
tions, its  capital  (except  in  certain  cases  designated  by  the  act)  is 
alone  liable  for  its  debts.  The  making  of  any  division  of  profits 
which  shall  at  the  time  diminish  or  impair  the  capital  of  the  asso- 
ciation is  prohibited.  .  .  .  The  act  further  provides  for  a 
dissolution  of  the  association,  for  winding  up  its  business,  and  for 
the  distribution  of  its  property.  It  may  not  be  improper  to  call 
such  an  association  a  '  quasi  corporation.'  If  not  a  corporation, 
it  is  a  person.  It  is  either  a  natural  or  an  artificial  person.  There 
is  no  intermediate  place  for  it  to  occupy,  no  other  name  for  it  to 
bear.  It  cannot  claim  an  existence  which  exempts  it  from  all 
liabilities  imposed  on  either  class  of  persons.  In  law,  the  main 
division  of  persons  is  between  natural  and  artificial  persons.  The 
latter  class  are  corporations." 

4c  4c  4c  :(c  4'  4'  4( 

But  does  the  existence  of  the  dilectus  personarum  take  from 
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the  body  possessing  it  the  character  of  a  corporation,  if  it  pos- 
sesses those  attributes  which,  by  general  consent,  distinguish  a  cor- 
poration from  a  mere  voluntary  association?  The  general  and 
well-settled  rule  is  that,  in  the  absence  of  statutory  authority,  a 
corporation  may  not  make  the  transfer  of  shares  dependent  upon 
the  discretion  of  the  corporation,  its  officers  or  agents.  They  may 
by  reasonable  rule  regulate  such  transfer,  but  they  cannot  pro- 
hibit. Mor.  Priv.  Corp.  §§  164,  165.  But  that  this  power  may 
be  conferred  by  the  charter  is  equally  well  settled..  Id,,  and  au- 
thorities cited ;  Lowell,  Stocks,  §  31.  This  privilege  of  the  dilectus 
personarum,  while  unusual  in  corporations  for  profit,  is  a  very 
common  provision  in  the  charters  of  companies  not  for  profits, 
such  as  clubs,  boards  of  trade,  fraternal  societies,  educational  and 
charitable  associations.  Joint-stock  companies  have  no  invariable 
character.  Sometimes  they  are  incorporated,  and  sometimes  they 
are  not.  The  test  is  the  attributes  conferred  by  the  statute  under 
which  they  are  organized.  Mor.  Priv.  Corp.  §  6.  Certain  express 
companies,  widely  known  in  this  country  as  joint-stock  com- 
panies, have  been  held  not  to  be  corporations,  within  the  mean- 
ing of  local  taxing  laws. 

The  case  of  People  v.  Coleman,  133  N.  Y.  279,  31  N.  E.  96,  is 
interesting  as  showing  the  history  and  legislative  origin  of  cer- 
tain of  these  companies.  The  case  only  involved  the  question  as 
to  whether  there  was  a  legislative  or  practical  distinction  between 
joint-stock  associations  rnd  corporations  organized  under  the  law 
of  New  York,  and  whether  the  capital  of  a  joint-stock  company 
was  taxable  under  a  New  York  statute  taxing  the  capital  stock 
of  corporations.  The  court  refers  to  People  v.  Wemple,  117  N.  Y. 
136,  22  N.  E.  1046,  and  says  that  case  *'  shows  very  forcibly  how 
ahnost  the  full  measure  of  corporate  attributes  has,  by  legislative 
enactment,  been  bestowed  upon  joint-stock  associations  until  the 
diflFerence,  if  there  be  one,  is  obscure,  elusive,  and  difficult  to  see 
and  describe,"    (The  italics  are  ours.) 

4(  ♦  4t  4(  ♦  ♦  ♦  ' 

If  the  non-liability  of  the  members  for  the  collection  of  debts  be 
in  fact  a  test  of  a  corporation,  then  these  Pennsylvania  companies 
are  clearly  corporations  under  this  authority.  But  we  cannot  be 
supposed  to  concede  this.  In  Liverpool  Insurance  Co.  v.  Massa- 
chusetts, 10  Wall.  566-575,  the  fact  of  the  liability  for  company 
debts  of  the  members  of  the  Liverpool  Insurance  Co.  was  held  to 
be  no  sufficient  test  of  the  corporate  character  of  that  joint-stock 
association.    Justice  Miller,  as  to  this,  said : 

"  To  this  view  it  is  objected  that  the  association  is  nothing  but 
a  partnership,  because  its  members  are  liable  individually  for  the 
debts  of  the  company.    But,  however  the  law  on  this  subject  may 
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be  in  England,  it  is  quite  certain  that  the  principle  of  personal  lia- 
bility of  the  shareholders  attaches  to  a  very  large  proportion  of 
the  corporations  of  this  country,  and  it  is  a  principle  which  has 
warm  advocates  for  its  universal  application  when  the  organiza- 
tion is  for  pecuniary  gain." 

3|C  ]|l  3|C  3|C  «  *  « 

Our  conclusion,  therefore,  is  that  the  Youngstown  Coke  Co. 
is  a  corporation  and  a  citizen  of  Pennsylvania,  within  the  mean- 
ing of  the  jurisdictional  requirement  in  respect  to  diversity  of 
citizenship. 

3|C  3|C  ♦  *  ♦  3|C  « 

There  being  no  error,  the  judgment  must  be  affirmed. 


Section  III. — The  Corporation  as  Distinguished  from  the 

Stockholder. 

THE  QUEEN  v.  ELIAS  ARNAUD  et  al 
In  the  Queen's  Bench,   December  3,   1846. 

[Reported  in  16  Law  Journal,  Queen's  Bench,  New  Series,  50.] 

Mandamus.  The  writ  recited  letters  patent  of  the  17th  of  Feb- 
ruary, 1840,  by  which  Her  Majesty  constituted  G.  B.  A.  G.,  etc., 
together  with  such  other  persons  as  should  become  subscribers 
toward  the  capital  or  joint  stock  therein  mentioned,  and  such 
other  persons  as  should  from  time  to  time  become  proprietors  of 
any  part  of  such  capital  or  joint  stock,  one  body  politic  and  cor- 
porate for  the  period  of  twenty-one  years,  by  the  name  of  the 
Pacific  Steam  Navigation  Co.,  and  that  by  that  name  they  should 
sue  and  be  sued,  etc. ;  and  that  the  said  corporation  should  be  es- 
tablished for  the  purpose  of  providing  vessels  to  be  impelled  by 
steam,  etc.,  and  of  employing  the  same,  and  sailing  vessels  if  need 
should  be,  within  the  limits  therein  mentioned,  which  were  de- 
clared to  be,  along  the  shores  of  North  and  South  America  in  the 
Pacific  Ocean,  and  likewise  from  or  between  those  shores  and  the 
coasts  of  China  and  New  Holland,  etc.,  and  also  from  or  between 
the  ports  of  New  Grenada,  Central  America,  and  Mexico,  in  the 
Atlantic  Ocean,  and  those  of  the  West  Indies  (in  certain  events). 
The  letters  patent  then  directed  that  the  capital  of  the  corporation 
should  be  £250,000,  in  5000  shares  of  £50  each,  and  that  every 
person  subscribing  £50,  etc.,  should  have  and  be  entitled  to  a 
share  of  and  in  the  said  capital  or  joint  stock  of  the  said  corpora- 
tion, and  to  a  proportional  share  of  the  profits  and  advantages  at- 
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tending  the  capital  stock  of  the  said  corporation,  and  should  be 
admitted  a  proprietor  of  and  in  the  same ;  that  it  should  be  lawful 
for  the  several  proprietors  to  sell  and  to  transfer  any  share  of  the 
capital  stock  (in  the  manner  and  under  the  restrictions  particular- 
ly set  forth)  ;  and  that  such  transfer,  executed  as  aforesaid,  should 
eflfect  the  transfer  of  such  stock,  and  should  convey  the  whole 
estate  and  interest  of  the  proprietor  transferring  to  the  person 
accepting  the  same.  The  letters  patent  then  authorized  the  cor- 
poration, for  twenty-one  years  from  the  date  of  the  letters  patent, 
out  of  the  funds  and  property  of  the  said  corporation,  to  build,  or 
to  purchase  and  provide  such  vessels,  etc.,  as  might  appear  to 
them  necessary  for  the  purposes  of  the  corporation :  provided  al- 
ways, that  it  should  not  be  lawful  for  the  said  corporation  to  em- 
ploy such  vessels  for  the  conveyance  of  passengers,  etc.,  except 
within  the  limits  aforesaid.  The  corporation  were  further  author- 
ized to  purchase,  take,  hold  and  enjoy,  to  them  and  their  succes- 
sors, such  wharfs,  docks,  houses,  offices,  and  buildings,  etc.,  and 
such  ships  and  vessels  as  should  from  time  to  time  be  actually  and 
bona  Ude  necessary  and  proper  for  the  purpose  of  managing,  con- 
ducting, and  carrying  on  the  affairs  and  business  of  the  said  cor- 
poration. The  writ  then  recited  that  the  said  G.  B.  A.  G.  and 
others  had  become  subscribers,  and  that  certain  other  persons  had 
become  proprietors  of  part  of  the  capital  of  the  corporation,  in  the 
manner  in  the  letters  patent  provided;  and  that  afterward,  and 
while  the  said  Pacific  Steam  Navigation  Co.  was  a  corporate  body 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  under  and 
by  virtue  of  the  letters  patent,  the  said  corporation  did,  in  pur- 
suance of  the  provisions  therein  contained,  purchase  and  provide, 
out  of  the  funds  and  property  of  the  said  corporation,  a  certain 
steamship  or  vessel  which  was  wholly  of  the  build  of  the  said 
United  Kingdom,  called  the  Ecuador y  and  which  then  appeared  to 
them  to  be,  and  which,  in  fact,  was  necessary  for  the  purposes  of 
the  said  corporation,  and  which  said  ship  was  so  purchased  for  the 
purpose  of  being  employed  by  the  said  corporation  for  the  said 
purposes  within  the  limits  in  the  letters  patent  mentioned,  and  not 
otherwise ;  that  before  any  such  employment  of  the  ship,  the  cor- 
poration were  desirous  that  the  same  should  be  duly  registered 
under  and  by  virtue  of  the  statutes,  etc. ;  that  at  the  time  of  the 
after-mentioned  application  to  the  defendants,  the  principal  office 
and  place  of  business  of  the  said  corporation  was,  and  still  is,  es- 
tablished at  the  port  of  Liverpool;  that  the  said  port  was  the 
port  to  which  the  ship  belonged ;  that  the  ship,  before  and  at  the 
time  of  such  application,  wholly  belonged  to,  and  still  continued 
wholly  to  belong  to  the  said  corporation ;  that  before  the  applica- 
tion for  the  registering,  etc.,  such  examination  and  measure- 
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ment  of  the  ship  as  is  required  by  the  stat.  8  &  9  Vict.  c.  89  had 
been  duly  made^  and  a  true  and  just  account  in  writing  of  all  such 
particulars  as  are  specified  in  the  form  of  certificate  in  the  said 
statute  mentioned,  and  signed  as  therein  mentioned,  had  been 
duly  delivered  to  the  defendants,  on  behalf  of  the  said  corpora- 
tion ;  that  William  Taggart,  of  Liverpool,  then  being  secretary  of 
the  said  corporation,  on  the  27th  of  January,  1846,  applied  to  and 
requested  the  defendants,  at  the  said  port  of  Liverpool,  to  register, 
or  concur  in  the  registration,  at  the  said  port,  of  the  said  ship,  the 
Ecuador,  under  and  according  to  the  provisions  of  the  said  act  of 
Parliament,  upon  the  said  W.  Taggart  then  taking  and  subscrib- 
ing, as  such  secretary,  the  declaration  prescribed  by  the  said  act  of 
Parliament  in  cases  where  it  shall  become  necessary  to  register 
any  ship  or  vessel  belonging  to  any  corporate  body  in  the  United 
Kingdom ;  and  that  the  said  W.  Taggart,  as  such  secretary,  was 
then  ready  and  willing  to  take  and  subscribe  such  declaration,  but 
that  the  defendants  then  and  there  refused  to  register  or  concur  in 
the  registration  of  the  said  ship  under  the  provisions  of  the  said 
act,  upon  such  declaration  being  taken  and  subscribed  by  the 
secretary  of  the  said  corporation.  The  writ  then,  on  the  com- 
plaint of  the  corporation,  commanded  the  defendants,  Amaud, 
the  collector,  and  Powell,  the  Comptroller  of  Customs  for  the  port 
of  Liverpool,  to  register  or  concur  in  the  registration  of  the  said 
ship,  the  Ecuador,  according  to  the  provisions  of  the  said  act  of 
Parliament,  or  to  show  cause,  etc. 

Return.  That  before  and  at  the  time  of  the  application  to  the 
defendants  for  the  registration  of  the  said  ship,  the  said  ship  did 
not  wholly  belong  to  Her  Majesty's  subjects,  duly  entitled  to  be 
owners  of  ships  registered  by  virtue  of  the  said  act  of  Parliament, 
etc. ;  and  that  divers,  to  wit,  ten  persons,  whose  names  were  to  the 
defendants  unknown,  the  said  persons  being  foreigners,  and  be- 
fore then  having  taken  the  oath  of  allegiance  to  a  certain  for- 
eign state,  to  wit,  the  state  of  Mexico,  not  under  the  terms  of  any 
capitulation,  and  not  being  afterward  denizens  or  naturalized 
subjects  of  the  United  Kingdom  by  Her  Majesty's  letters  patent, 
or  by  act  of  Parliament,  and  divers,  to  wit,  ten  other  persons, 
whose  names  were  to  the  defendants  unknown,  the  said  last-men- 
tioned persons  then  being  persons  usually  residing  in  a  certain 
country  not  under  the  dominion  of  Her  Majesty,  to  wit,  in  Mexi- 
co, and  not  then  being  members  of  any  British  factory,  or  agents 
for,  or  partners  in  any  house  or  copartnership,  actually  carrying 
on  trade  in  Great  Britain  or  Ireland,  before  and  at  the  time  of  the 
application  to  the  defendants  for  the  registration  of  the  ship,  were 
part  owners  of  and  interested  in  and  had  part  interest  in  the  ship, 
and  were  entitled  to  share  the  profits  and  advantages  attending 
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the  employment  of  the  same.  The  defendants  therefore  submit- 
ted and  returned,  "  and  therefore  we  cannot  register  or  concur  in 
the  registration  of  the  said  steamship,"  etc. 

Plea  to  the  return.  That  the  said  ship  did  before  and  at  the 
time  of  the  appUcation  to  the  defendants  for  the  registration 
thereof,  wholly  belong  to  a  subject  of  Her  Majesty,  duly  entitled 
to  be  the  owner  of  ships  registered  by  virtue  of  the  said  act,  to 
wit,  the  said  Pacific  Steam  Navigation  Co.,  so  then  being 
such  corporate  body  in  the  United  Kingdom  of  Great  Britain  and 
Ireland.  And  that  the  persons  in  the  return  mentioned  were  not 
before  or  at  the  time  of  the  application  to  the  defendants  part 
owners,  nor  was  any  or  either  of  them  then  a  part  owner  of  or  in- 
terested in,  nor  had  they  or  any  or  either  of  them  part  interest  in 
the  said  ship,  otherwise  than  as  being  members  and  proprietors 
of  the  said  corporation,  to  wit,  by  the  subscription  for  or  the  pur- 
chase of  shares  in  the  capital  or  joint  stock  thereof,  in  pursuance 
of  the  provisions  in  the  said  letters  patent  contained. 

Verification. 

Demurrer  and  joinder. 

The  prosecutor's  points  for  argument  were,  that  the  return  was 
insufficient,  on  the  ground,  that  it  admitted  the  allegations  in  the 
writ,  that  the  Pacific  Steam  Navigation  Co.,  at  the  time  of  the  ap- 
plication for  the  registration  of  the  ship,  was  and  still  is  a  cor- 
porate body  in  the  United  Kingdom,  and  that  the  ship  wholly  be- 
longed to  the  said  corporation,  and  .was  purchased  and  held  by 
them  for  the  purposes  mentioned  in  the  letters  patent;  that  the 
matter  set  forth  in  the  return  was  therefore  insufficient  to  pre- 
vent the  prosecutors  from  claiming  the  benefit  of  the  registration, 
upon  such  declaration  being  taken  and  subscribed  by  their  secre- 
tary, as  prescribed  by  the  stat.  8  &  9  Vict.  c.  89,  in  cases  of  regis- 
tering ships  belonging  to  corporations ;  and  also  that  the  said  cor- 
poration is  a  subject  of  Her  Majesty,  duly  entitled  to  own  ships 
and  vessels  within  the  meaning  of  the  said  act. 

The  defendants*  points  were,  that  the  Pacific  Steam  Navigation 
Co.  was  not  a  subject  of  Her  Majesty  entitled  to  own  ships  or  ves- 
sels within  the  meaning  of  the  Registration  Act,  and  that  the  in- 
terest of  certain  foreigners,  holding  shares  in  the  capital  or  joint 
stock  of  the  company,  was  such  as  to  disqualify  the  Ecuador  from 
registration  as  a  British  ship. 

Sir  F.  Thesiger  for  the  defendants. 

M.  D,  Hill,  Phipson  with  him,  contra. 

The  judgment  of  the  court  was  delivered  by — 

Lord  Denman,  C.  J.  The  object  of  the  present  mandamus  is 
to  compel  the  custom-house  officers  to  register  a  vessel,  the  prop- 
erty of  the  Pacific  Steam  Navigation  Co.    The  company  is  a  cor- 


32  THE   QUEEN   V.   ARNAUD  et  al.  [CHAP.  I. 

poration  by  charter  of  her  present  Majesty,  for  the  purpose  oi 
providing  vessels,  and  employing  them  in  the  Pacific  Ocean.  It 
is  admitted  by  the  defendants  that  the  company,  as  a  British  cor- 
poration, might  be  owners  of  British-built  vessels,  and  prima  facie 
would  be,  as  such  corporation,  entitled  to  register  them,  under  the 
provisions  of  the  8  &  9  Vict.  c.  89,  applicable  to  the  registry  of 
vessels  by  corporations.  But  it  is  said  that  some  of  the  members 
of  the  corporation  are  not  British  subjects,  but  foreigners;  and, 
consequently,  that  the  vessel  does  not  wholly  belong  to  Hef 
Majesty's  subjects,  as  required  by  the  5th  section  of  the  act,  and 
is  within  the  prohibition  contained  in  the  12th  section  of  the  act, 
against  foreigners  being  entitled  to  be  owners,  in  whole  or  in 
part,  directly  or  indirectly,  of  any  vessel  requiring  to  be  regis- 
tered. Now,  it  appears  to  us  that  the  British  corporation  is,  as 
such,  the  sole  owner  of  the  ship,  and  a  British  subject  within  the 
meaning  of  the  5th  section,  as  far  as  such  a  term  can  be  applicable 
to  a  corporation,  notwithstanding  some  foreigners  may  individu- 
ally have  shares  in  the  company,  and  that  such  individual  mem- 
bers of  the  corporation  are  not  entitled,  in  whole  or  in  part,  direct- 
ly or  indirectly,  to  be  owners  of  the  vessel.  The  individual  mem- 
bers of  the  corporation,  no  doubt,  are  interested  in  one  sense  in 
the  property  of  the  corporation,  as  they  may  derive  individual 
benefit  from  its  increase,  or  loss  from  its  destruction;  but  in  no 
legal  sense  are  the  individual  members  the  owners.  If  all  the 
individuals  of  the  corporation  were  duly  qualified  British  subjects, 
they  could  not  register  the  vessel  in  their  individual  names  as 
owners ;  but  must  register  it  as  belonging  wholly  to  the  corpora- 
tion as  owner.  The  terms  of  the  23d  section,  with  respect  to  the 
condition  of  the  bond  to  be  given  upon  obtaining  the  registry, 
as  to  foreigners  purchasing  or  becoming  entitled  to  any  part  or 
share  of  or  interest  in  any  ship  or  vessel,  would  appear  to  be  ap- 
plicable to  a  case  of  purchase  or  transfer  of  property  in  the  vessel 
itself,  as  it  provides  that  the  certificate  shall  be  delivered  up, 
"  within  seven  days  after  such  purchase  or  transfer  of  property 
in  such  ship,"  and  does  not,  as  it  seems  to  us,  bear  materially  on 
the  present  question.  It  was  contended,  that  the  effect  might  be 
to  defeat  the  object  and  policy  of  the  navigation  laws  in  this  re- 
spect, inasmuch  as  the  individual  members  of  the  British  corpora- 
tion might,  either  originally  or  by  transfer,  be  all  foreigners.  Such 
does  not  appear  to  be  contemplated  or  provided  for  by  the  act  in 
question.  If  it  be  casus  omissus,  and  evil  consequences  arise,  they 
may  be  remedied  by  the  interference  of  the  legislature,  or,  pos- 
sibly (though  we  do  not  wish  to  be  understood  as  giving  any 
opinion  upon  this  point),  by  repealing  the  letters  patent,  as  im- 
providently  giving  powers  operating  to  defeat  the  law  and  public 
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policy,  and,  in  future  patents,  by  providing  against  the  objection. 
But,  as  the  case  stands,  it  seems  to  us  that  the  British  corporation 
is,  to  all  intents,  the  legal  owner  of  the  vessel,  and  entitled  to  the 
registry,  and  that  we  cannot  notice  any  disqualification  of  an  in- 
dividual member,  which  might  disable  him,  if  owner,  from  regis- 
tering the  vessel  in  his  own  name.  There  will,  therefore,  be 
judgment  for  the  prosecutors,  and  a  peremptory  mandamus. 
Judgment  for  the  Crown. 


BUTTON  V.  HOFFMAN. 
In  the  Supreme  Court  of  Wisconsin,  September  24,  1884. 

[Reported  in  61  Wisconsin  Reports  20.] 

Appeal  from  the  Circuit  Court  for  Jackson  County. 

Replevin.  The  facts  sufficiently  appear  from  the  opinion.  The 
defendant  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

C  F,  Ainsworth  and  5".  U.  Pinney  for  the  appellant. 

Carl  C  Pope  for  the  respondent. 

Orton,  J.  This  is  an  action  of  replevin  in  which  the  title  of 
the  plaintiff  to  the  property  was  put  in  issue  by  the  answer. 

In  his  instructions  to  the  jury  the  learned  judge  of  the  Circuit 
Court  said :  "  I  think  the  testimony  is  that  the  plaintiff  had  the 
title  to  the  property."  The  evidence  of  the  plaintiff's  title  was 
that  the  property  belonged  to  a  corporation  known  as  **  The  Hay- 
den  &  Smith  Manufacturing  Co.,"  and  that  he  purchased  and  he- 
came  the  sole  owner  of  all  of  the  capital  stock  of  said  corporation. 
As  the  plaintiff  in  his  testimony  expressed  it,  "  I  bought  all  the^- 
stock.  I  own  all  tlie  stock  now.  I  became  the  absolute  owner 
of  the  mill.  It  belonged  at  that  time  to  the  company,  and  I  am 
the  company."  There  was  no  other  evidence  of  the  condition  of 
the  corporation  at  the  time.  Is  this  sufficient  evidence  of  the 
plaintiff's  title?  We  think  not.  The  learned  counsel  of  the  re- 
spondent in  his  brief  says :  "  The  property  had  formerly  be- 
longed to  the  Hayden  &  Smith  Manufacturing  Co.,  but  the  re- 
spondent had  purchased  and  become  the  owner  of  all  the  stock  of 
the  company,  and  thus  became  its  sole  owner." 

From  the  very  nature  of  a  private  business  corporation,  or,  in- 
deed, of  any  corporation,  the  stockholders  are  not  the  private  and 
joint  owners  of  its  property.  The  corporation  is  the  real,  though 
artificial,  person  substituted  for  the  natural  persons  who  pro- 
cured its  creation  and  have  pecuniary  interests  in  it,  in  which  all 
its  property  is  vested,  and  by  which  it  is  controlled,  managed,  and 
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disposed  of.  It  must  purchase,  hold,  grant,  sell,  and  convey  the 
corporate  property,  and  do  business,  sue  and  be  sued,  plead  and 
be  impleaded,  for  corporate  purposes,  by  its  corporate  name.  The 
corporation  must  do  its  business  in  a  certain  way,  and  by  its  regu- 
larly appointed  officers  and  agents,  whose  acts  are  those  of  the 
corporation  only  as  they  are  within  the  powers  and  purposes  of 
the  corporation.  In  an  ordinar}^  copartnership  the  members  of 
it  act  as  natural  persons  and  as  agents  for  each  other,  and  with 
unlimited  liability.  But  not  so  with  a  corporation ;  its  members, 
as  natural  persons,  are  merged  in  the  corporate  identity.  Ang. 
&  A.  on  Corp.  sees.  40,  46,  100,  591,  595.  A  share  of  the  capital 
stock  of  a  corporation  is  defined  to  be  a  right  to  partake,  accord- 
ing to  the  amount  subscribed,  of  the  surplus  profits  obtained 
from  the  use  and  disposal  of  the  capital  stock  of  the  company 
to  those  purposes  for  which  the  company  is  constituted.  Id.  sec. 
557.  The  corporation  is  the  trustee  for  the  management  of  the 
property,  and  the  stockholders  are  the  mere  cestui  que  trusts. 
Gray  v.  Portland  Bank,  3  Mass.  365 ;  Eidman  v.  Bowman,  4  Am. 
Corp.  Cas.  350.  The  right  of  alienation  or  assignment  of  the 
property  is  in  the  corporation  alone,  and  this  right  is  not  affected 
by  making  the  stockholders  individually  liable  for  the  corporate 
debts.  Ang.  &  A.  on  Corp.  sec.  191 ;  Pope  v.  Brandon,  2  Stewart 
(Ala.),  401 ;  Whitwell  v.  Warner,  20  Vt.  444.  The  property  of 
the  corporation  is  the  mere  instrument  whereby  the  stock  is  made 
to  produce  the  profits,  which  are  the  dividends  to  be  declared  from 
time  to  time  by  corporate  authority  for  the  benefit  of  the  stock- 
holders, while  the  property  itself,  which  produces  them,  contin- 
ues to  belong  to  the  corporation.  Bradley  v.  Holdsworth,  3  Mees. 
&  W.  422 ;  Waltham  Bank  v.  Waltham,  10  Met.  334 ;  Tippets  v. 
Walker,  4  Mass.  595.  The  corporation  holds  its  property  only 
for  the  purposes  for  which  it  was  permitted  to  acquire  it,  and  even 
the  corporation  cannot  divert  it  from  such  use,  and  a  shareholder 
has  no  legal  right  to  it,  or  the  profits  arising  therefrom,  until  a 
lawful  division  is  made  by  the  directors  or  other  prop)er  officers  of 
the  corporation,  or  by  judicial  determination.  Ang.  &  A.  on 
Corp.  sees.  160,  190,  557;  Hyatt  v.  Allen,  4  Am.  Corp.  Cas.  624. 
A  conveyance  of  all  the  capital  stock  to  a  purchaser  gives  to  such 
purchaser  only  an  equitable  interest  in  the  property  to  carry  on 
business  under  the  act  of  incorporation  and  in  the  corporate  name, 
and  the  corporation  is  still  the  legal  owner  of  the  same.  Wilde  v, 
Jenkins,  4  Paige,  481.  A  legal  distribution  of  the  property  after  a 
dissolution  of  the  corporation  and  settlement  of  its  affairs,  is  the 
inception  of  any  title  of  a  stockholder  to  it,  although  he  be  the  sole 
stockholder.    Ang.  &  A.  on  Corp.  sec.  779a. 

These  general  principles  sufficiently  establish  the  doctrine  that 
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the  owner  of  all  the  capital  stock  of  a  corporation  does  not  there- 
fore own  its  property,  or  any  of  it,  and  does  not  himself  become 
the  corporation,  as  a  natural  person,  to  own  its  property  and  do 
its  business  in  his  own  name.  While  the  corporation  exists  he  is 
a  mere  stockholder  of  it,  and  nothing  else.  The  consequences  of 
a  violation  of  these  principles  would  be  that  the  stockholders 
would  be  the  private  and  joint  owners  of  the  corporate  property, 
and  they  could  assume  the  powers  of  the  corporation,  and  super- 
sede its  functions  in  its  use  and  disposition  for  their  own  benefit 
without  personal  liability,  and  thus  destroy  the  corporation,  ter- 
minate its  business,  and  defraud  its  creditors.  The  stockholders 
would  be  the  owners  of  the  property,  and,  at  the  same  time,  it 
would  belong  to  the  corporation.  One  stockholder  owning  the 
whole  capital  stock  could,  of  course,  do  what  several  stockholders 
could  lawfully  do.  It  is  said  in  Utica  v,  Churchill,  33  N.  Y.  161, 
"  the  interest  of  a  stockholder  is  of  a  collateral  nature,  and  is  not 
the  interest  of  an  owner  f  and  in  Hyatt  v,  Allen,  supra,  that  "  a 
shareholder  in  a  corporation  has  no  legal  title  to  its  property  or 
profits  until  a  division  is  made."  In  Winona  &  St.  P.  R.  R.  Co. 
V,  St.  P.  &  S.  C.  R.  R.  Co.  23  Minn.  359,  it  is  held  that  the  cor- 
poration is  still  the  absolute  owner,  and  vested  with  the  legal  title 
of  the  property,  and  the  real  party  in  interest,  although  another 
party  has  become  the  owner  of  the  sole  beneficial  interest  in  its 
rights,  property,  and  immunities.  In  Baldwin  v.  Canfield,  26 
Minn.  43,  it  was  held  that  the  sole  owner  of  the  stock  did  not  own 
the  land  of  the  corporation  so  as  to  convey  the  same.  In  Bartletf 
V.  Brickett,  14  Allen,  62,  an  action  of  replevin  was  brought  by 
A.,  B.,  and  C,  as  the  "  Trustees  of  the  Ministerial  Fund  in  the 
North  Parish  in  Haverhill,"  which  was  the  corporate  name.  In 
portions  of  the  writ  the  plaintiffs  were  referred  to  as  "  the  said 
trustees  "  and  "  the  said  plaintiffs."  In  the  bond,  "A.,  B.,  and  C, 
trustees  as  aforesaid,"  became  bound,  and  the  officer,  in  his  re- 
turn, certified  that  he  had  taken  a  bond  "  from  the  within-named 
A.,  B.,  and  C,"  and  the  property  was  receipted  by  "  A.,  B.,  and 
C,  plaintiffs."  It  was  held  that  the  action  was  not  by  the  cor- 
poration, as  it  should  have  been,  and  judgment  was  rendered  for 
the  defendant.  It  is  said  in  Van  Allen  v.  Assessors,  3  Wall.  584, 
"  the  corporation  is  the  legal  owner  of  all  the  property  of  the  bank, 
both  real  and  personal."  In  Wilde  v.  Jenkins,  supra,  where  a 
copartnership  bought  all  the  property  and  effects,  together  with 
the  franchises,  of  a  corporation,  and  elected  themselves  trustees 
of  the  corporation,  it  was  held  that  the  corporation  was  not  dis- 
solved, and  that  the  legal  title  to  the  real  and  personal  property 
was  still  in  the  corporation  for  their  benefit.  In  Mickles  v,  R.  C. 
Bank,  11  Paige,  118,  it  was  held  that,  although  a  corporation  was 
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deemed  to  have  surrendered  its  charter  for  non-user,  it  was  not 
dissolved,  and  would  not  be  until  its  dissolution  was  judicially 
declared,  and  that  until  then  its  property  could  be  taken  and  sold 
by  its  judgment  creditors.  In  Bennett  v.  Am.  Art  Union,  5  Sandf. 
Super.  Ct.  614,  it  was  held  that,  "  as  a  general  rule,  the  whole  title, 
legal  and  equitable  [to  its  property],  is  vested  in  the  corporation 
itself,"  and  that  the  individual  members  have  no  other  or  greater 
interest  in  it  than  is  expressly  given  to  them  by  the  charter,  and 
the  prayer  of  the  complainant,  as  a  shareholder  in  the  Art  Union, 
for  an  injunction  against  a  certain  disposition  of  its  property,  was 
denied,  because  he  had  no  interest  in  it.  See,  also,  Goodwin  v. 
Hardy,  57  Me.  143. 

It  is  true  that  none  of  the  above  cases  are  precisely  parallel  with 
the  present  case  in  facts,  but  they  are  sufficiently  analogous  to  be 
authority  upon  the  principle  that  the  plaintiff,  as  the  sole  stock- 
holder of  the  corporation,  is  not  the  legal  owner  of  its  property. 
He  may  have  an  equitable  interest  in  it,  but  in  this  action  he  must 
show  a  legal  title  to  the  property  in  himself  in  order  to  recover, 
and  he  has  shown  that  such  title  is  in  another  person.  Timp  v. 
Dockham,  32  Wis.  146 ;  Sensenbrenner  v,  Mathews,  48  Wis.  250. 
In  analogy  to  the  above  principle  it  was  held  in  Murphy  v,  Han- 
rahan,  50  Wis.  485,  that  the  sole  heirs  of  an  estate  did  not  have 
such  a  legal  title  to  a  promissory  note  given  to  their  father  as 
would  entitle  them  to  sue  the  maker  upon  it,  because  the  title  to  it 
was  in  the  administrator,  and  they  could  obtain  the  title  only  by 
administration  and  distribution  according  to  law.  The  heirs  in 
that  case  certainly  had  as  much  equitable  interest  in  that  note  as 
this  plaintiff  has  in  the  property  in  controversy.  The  want  of 
title  to  the  property  being  fatal  to  the  plaintiff's  recovery  in  the 
action  between  the  present  parties,  other  alleged  errors  will  not  be 
considered. 

By  the  court.  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


MATTHEW  GALLAGHER  v,  GERMANIA  BREWING  CO. 
In  the  Supreme  Court  of  Minnesota,  May  9,  1893. 

[Reported  in  53  Minnesota  Reports  214.] 

Appeal  by  plaintiff,  Matthew  Gallagher,  from  an  order  of  the 
District  Court  of  Hennepin  County,  Charles  M.  Pond,  J.,  made 
April  6,  1892,  overruling  his  demurrer  to  the  complaint  of  the  in- 
terveners. 
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Herman  A.  Westphal  in  February,  1890,  filled  the  ice  house 
of  defendant,  Germania  Brewing  Co.,  at  Keegan's  Lake,  with 
ice,  for  which  it  agreed  to  pay  him  $965.  He  also  sold  and  de- 
livered to  it  in  July,  1890,  37,000  pounds  of  ice  for  $37.  The  cor- 
poration paid  Westphal  thereon  $163.74.  Westphal  afterward, 
and  before  March  i,  1892,  made  a  general  assignment  of  all  his 
non-exempt  property  to  the  plaintiff,  in  trust  to  pay  his  creditors. 
On  the  last-mentioned  day  the  assignee  commenced  this  action 
against  the  defendant,  Germania  Brewing  Co.,  to  recover  the  bal- 
ance of  $838.26.  The  defendant  answered  that  it  had  paid  the 
claim  in  full,  and  also  that  it  held  demands  against  Westphal 
which  it  would  set  off  on  the  trial. 

On  March  21,  1892,  Jacob  Barge  and  John  Vander  Horck  inter- 
vened in  the  action  and  filed  their  complaint  in  intervention,  stat- 
ing that  the  Germania  Brewing  Co.  was  organized  as  a  corpora- 
tion in  1887,  and  acquired  real  and  personal  property.  That  on 
July  21,  1890,  it  sold  and  conveyed  all  its  property,  business  and 
good-will  to  the  Minneapolis  Brewing  &  Malting  Co.,  another 
corporation,  and  ceased  to  carry  on  business,  and  has  since  existed 
only  to  wind  up  its  affairs.  That  Barge  owns  one-half  and 
Vander  Horck  the  other  half  of  the  stock  of  the  Germania  Brew- 
ing Co.  That  Vander  Horck  recovered  judgment  September  19, 
1891,  against  Westphal  for  $1178.94,  and  that  Barge  recovered 
judgment  March  10,  1892,  against  Westphal  for  $2267.73.  That 
both  judgments  remain  wholly  unpaid  and  in  force,  but  un- 
secured by  lien  or  levy  or  otherwise.  That  Westphal  has  been  in- 
solvent since  January  2y,  1890,  and  wholly  without  property  or 
means,  and  that  the  estate  assigned  to  the  plaintiff  will  not  pay 
a  dividend  of  one  per  cent,  upon  Westphal's  debts.  The  inter- 
veners prayed  that  one-half  of  the  Westphal  claim  against  the 
Germania  Brewing  Co.  be  applied  upon  each  of  their  judgment^, 
and  for  such  other  relief  as  should  seem  equitable^ 

The  plaintiff  demurred  to  this  complaint  in  intervention,  on 
the  ground  that  it  stated  no  facts  entitling  the  interveners  to  the 
relief  demanded,  or  to  any  relief  in  the  action.  The  trial  court 
overruled  the  demurrer,  and  allowed  plaintiff  ten  days  to  answer. 
He  appeals  from  the  order. 

Freeman  P,  Lane  and  IVtn.  H.  Briggs  for  appellant. 

Gretchen  &  McHugh  for  respondents. 

Mitchell,  J.  The  plaintiff,  as  assignee  of  one  Westphal  under 
a  general  assignment  for  the  benefit  of  creditors,  brought  this 
action  to  recover  for  goods  sold  and  delivered  by  his  assignor  to 
the  defendant  corporation.  Jacob  Barge  and  John  Vander  Horck 
intervened,  and  set  up  in  their  complaint  that  they  owned,  and 
for  nearly  two  years  had  owned  (each  one-half),  all  the  capital 
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Stock  of  the  defendant,  no  other  person  but  themselves  having 
any  interest  in  the  stock  or  property  of  the  corporation ;  that  each 
of  them  had  a  valid  and  unsatisfied  judgment  against  Westphal 
upon  a  cause  of  action  which  accrued  before  the  assignment  to 
plaintiff;  that  Westphal  was,  and  for  over  two  years  had  been, 
utterly  insolvent;  and  that  his  estate,  of  which  plaintiff  is  the 
assignee,  was  so  hopelessly  insolvent  that  it  was  insufficient  to 
pay  even  the  expenses  of  administering  the  assignment.  The 
relief  sought  was  that  their  claims  against  Westphal  might  be  al- 
lowed, in  equal  amounts,  as  equitable  set-offs  to  the  claim  of  the 
plaintiff  against  the  defendant  corporation.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  the  plaintiff  appeals,  his  con- 
tention being — First,  that  Barge  and  Vander  Horck  had  no  such 
interest  in  the  litigation  as  to  entitle  them  to  intervene;  second, 
that  their  claims  cannot  be  set  off  against  a  claim  against  the  cor- 
poration, because  a  corporation  is  a  legal  entity,  entirely  distinct 
from  its  stockholders.  These  two  propositions  amount  really  to 
the  same  thing,  for,  if  Barge  and  Vander  Horck  cannot  set  off 
their  claims  against  that  of  plaintiff  against  the  corporation,  they 
have  no  such  interest  in  the  subject  of  litigation  as  would  entitle 
them  to  intervene;  on  the  other  hand,  if  their  claims  are  proper 
equitable  set-offs,  their  right  to  intervene  for  the  purpose  of  set- 
ting them  up  is  very  clear.  The  case  is  certainly  a  novel  one,  for 
we  doubt  whether  an  instance  can  be  found  in  the  books  where 
stockholders  ever  attempted  to  set  up  their  several  equities  by  way 
of  set-off  to  claims  against  the  corporation.  Of  course,  the  want 
of  a  precedent  is  by  no  means  controlling  with  courts,  especially 
in  administering  equitable  relief;  but  it  would  seem  that,  if  the 
relief  here  asked  was  consistent  with  legal  or  equitable  principles, 
some  case  would  be  found  where  it  had  been  granted. 

The  facts  of  the  present  case  appeal  to  a  natural  sense  of  justice, 
for  while,  by  fiction  of  law,  a  corporation  is  a  distinct  entity,  yet 
in  reality  it  is  an  association  of  persons  who  are  in  fact  the  bene- 
ficial owners  of  all  the  corporate  property.  Hence,  if  interveners 
cannot  set  off  their  claims,  the  practical  result  is  that  Westphal's 
estate  will  collect  its  entire  claim  out  of  what  is  really  their  prop- 
erty, while  the  estate  is  at  the  same  time  indebted  to  them  on 
claims  of  greater  amount,  which  they  will  wholly  lose  because  of 
Westphal's  insolvency ;  but,  as  has  been  often  said,  hard  cases  are 
liable  to  make  bad  law. 

The  right  of  equitable  set-off  is,  of  course,  not  derived  from, 
or  dependent  upon,  statute,  but  rests  upon  a  distinctly  equitable 
doctrine,  which  courts  of  equity  have  applied  on  certain  well-rec- 
ognized equitable  grounds,  the  object  being  to  effect  a  clear  equity 
and  prevent  irremediable  injustice ;  and  it  may  be  stated  as  a  gen- 
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eral  rule  that,  whenever  necessary  to  accomplish  that  end,  the 
courts  will  permit  an  equitable  set-off,  although  the  debts  accrued 
in  different  rights ;  as,  for  example,  by  allowing  a  separate  debt  to 
be  set  off  against  a  joint  debt,  or,  conversely,  a  joint  debt  against 
a  separate  debt.  They  will  also  disregard  the  nominal  parties  to 
the  record,  and  consider  the  real  parties  in  interest;  as,  for  ex- 
ample, when  the  assignor  of  a  chose  in  action  sues  for  the  benefit 
of  the  assignee,  or  a  trustee  for  the  benefit  of  the  cestui  que  trust. 
Hence,  had  the  plaintiff's  claim  been  a  joint  one  against  the  in- 
terveners, there  would  have  been  no  doubt  of  their  right  to  set  off 
their  separate  claims  against  it,  for  insolvency  is  well  recognized 
as  a  distinct  equitable  ground  for  allowing  such  a  set-off.  But 
such  a  case  is  not  analogous  to  the  present.  To  allow  the  set-off 
here,  it  is  necessary  to  wholly  ignore  the  legal  doctrine,  or  fiction, 
whichever  you  may  call  it,  that  a  corporation  is  an  entity  separate 
and  distinct  from  the  body  of  its  stockholders,  and  to  treat  it  as 
a  mere  association  of  individuals  who  are  the  real  parties  in  inter- 
est. In  dealing  with  the  rights  of  creditors,  and  the  obligations 
existing  between  a  corporation  and  its  shareholders  by  reason  of 
their  contract  of  membership,  undoubtedly  the  courts  often  find  it 
necessary  to  consider  the  real  parties  in  interest  as  the  individual 
shareholders;  but  it  may  be  laid  down  as  a  rule  that,  except  in 
such  cases,  it  has  been  found  absolutely  essential,  for  the  adminis- 
tration of  justice,  to  treat  a  corporation  as  a  collective  entity,  with- 
out regard  to  its  individual  shareholders.  In  no  other  way  can 
the  title  to  corporate  property  be  kept  free  from  complication  and 
uncertainty.  The  transferable  nature  of  stock  in  a  corporation  is 
also  a  good  reason  why  the  theory  of  a  corporate  entity  should 
be  preserved,  and  why  it  is  necessary  to  discriminate  sharply  be- 
tween corporate  rights  and  obligations  and  those  of  shareholders 
personally.  If  the  rights  or  liabilities  of  a  corporation  could  be 
affected  by  the  acts  of  the  stockholders,  except  when  acting  in 
the  corporate  name,  or  if  shareholders  could  set  up  their  several 
equities  against  persons  having  claims  against  the  corporation,  or, 
conversely,  if  claims  in  favor  of  the  corporation  could  be  set  off 
against  claims  against  individual  stockholders,  it  can  easily  be  seen 
into  what  confusion  and  chaos  corporate  affairs  would  inevitably 
fall. 

Inasmuch  as  the  two  interveners  own  all  the  stock  of  this  cor- 
poration, the  facts  of  this  case  seem  comparatively  free  from  em- 
barrassments, and  the  contention  of  respondent  quite  plausible. 
But,  suppose  there  were  fifty  other  stockholders  (which  would 
not  alter  the  principle),  what  would  be  the  result?  Could  inter- 
veners then  interpose  their  claims  as  set-offs,  and,  if  so,  could  they 
do  so  to  the  full  amount  of  their  claims,  or  only  in  the  proportion 
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which  their  shares  bore  to  the  whole  capital  stock?  And,  if  the 
former,  would  they  have  a  claim  for  the  excess  against  the  cor- 
poration, or  a  right  to  call  on  the  other  stockholders  for  con- 
tribution ? 

Again,  the  right  of  set-off,  if  any  exist,  must  be  mutual.  Hence, 
if  stockholders  can  interpose  their  individual  demands  as  set-offs 
to  a  demand  against  the  corporation,  it  follows  thatt  a  defendant 
can  set  up  demands  against  the  individual  stockholders  as  set-offs 
to  demands  in  favor  of  the  corporation. 

Illustrations  might  be  multiplied  indefinitely  to  show  that  to 
recognize  any  such  right  would  result  in  the  worst  sort  of  compli- 
cations, and  that  the  only  safe  or  sound  rule  is  to  adhere  strictly, 
in  such  cases,  to  the  doctrine  of  a  corporate  entity  distinct  from 
the  individual  stockholders. 

What  means,  if  any,  the  interveners  might  have  had,  or  may 
hereafter  have,  of  protecting  themselves,  it  is  not  now  our  busi- 
ness to  inquire,  but  we  are  clear  that  their  claims  against  plain- 
tiff's assignor  are  not  the  subjects  of  equitable  set-off  to  a  claim 
against  the  defendant  corporation. 

Order  reversed. 

Vanderburgh,  J.,  absent,  took  no  part. 


JOHN  FOSTER  &  SONS,  LIMITED,  r.  THE  COMMIS- 
SIONERS OF  INLAND  REVENUE. 

In  the  Court  of  Appeal,  December  ii,   1893. 

[Reported  in  Law  Reports,  i  Queen's  Bench  (1894)  516.] 

In  1 89 1,  eight  persons,  named  Foster,  respectively  agreed  to 
convert  into  a  limited  company  the  partnership  in  which  they  had 
for  many  years  carried  on  business  as  merchants  and  manufac- 
turers and  land  and  colliery  proprietors  at  Queensbury,  in  the 
county  of  York.  On  October  30  in  that  year  they  subscribed  a 
memorandum  and  articles  of  association  of  the  intended  company, 
whereby  the  objects  of  the  company  were  stated  to  be  {inter  alia) 
**  to  acquire  and  take  over  as  a  going  concern,  and  carry  on,  the 
undertaking  and  business  as  spinners  and  manufacturers,  mer- 
chants and  bankers,  heretofore  carried  on  at  Queensbury  and  Brad- 
ford, in  the  county  of  York,  and  elsewhere,  under  the  style  of 
John  Foster  &  Son,  and  the  mills,  factories,  warehouses  and  other 
buildings,  works,  houses,  lands,  mines,  minerals,  and  all  or  any 
other  of  the  assets  and  liabilities  of  the  proprietors  of  that  un- 
dertaking and  business  in  connection  therewith." 
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With  respect  to  capital  the  memorandum  of  association  pro- 
vided as  follows : 

"The  capital  of  the  company  is  £360,000  divided  into  21,000 
preference  shares  of  iio  each,  and  15,000  ordinary  shares  of  iio 
each;  the  said  preference  shares  shall  carry  a  fixed  non-cumula- 
tive preferential  dividend  at  the  rate  of  £5  per  centum  per  annum 
on  the  capital  paid  up  thereon,  and  shall  rank  as  regards  capital 
in  priority  to  the  other  shares,  and  the  company  shall  have  power 
to  issue  any  further  shares  created  upon  any  increase  of  capital, 
with  any  preferential,  deferred  or  special  rights,  privileges  or 
conditions  attached  thereto,  but  the  preferential  rights  hereby 
assigned  to  the  said  21,000  preference  shares  shall  not  be  in- 
fringed." 

The  3d  article  of  association  provided  as  follows :  "  The  com- 
pany is  to  be  entitled,  as  from  the  ist  day  of  January,  1891,  to  the 
business  heretofore  carried  on  by  the  founders  at  Queensbury  and 
elsewhere  under  the  firm  or  name  of  John  Foster  &  Son,  and  all 
the  assets  of  such  business  including  the  fee  simple  of  the  free- 
holds in  the  occupation  of  the  founders  as  joint  tenants  or  tenants 
in  common ;  and  the  company  in  exchange  and  substitution  there- 
for is  to  issue  to  the  founders  15,000  fully  paid-up  ordinary  shares 
and  21,000  fully  paid-up  preference  shares  in  the  capital  of  the 
company,  and  £240,000  in  debenture  stock  of  the  company  as 
follows : 

Ordinary    Preference     Debenture 
Name.  Shares.  Shares.  Stock. 

Abraham  Briggs  Foster 2,250  3,150  £36,000 

John  Foster   2,250  3,150  36,000 

William  Henry  Foster 2,500  3,500  40,000 

Robert  John  Foster 2,500  3,500  40,000 

Frederic  Charles  Foster 2,500  3,500  40,000 

Herbert  Anderton  Foster 2,500  3,500  40,000 

Philip  Staveley  Foster 250  350  4,000 

John  Kenneth  Foster 250  350  4,000 


15,000    21,000    £240,000 

"  And  the  company  is  to  undertake  all  the  debts  and  liabilities 
of  the  founders  in  connection  with  the  said  business.  Before  any 
of  the  said  shares  are  issued  a  proper  contract  in  writing  is  to  be 
filed  with  the  registrar  of  joint-stock  companies." 

The  whole  of  the  capital  and  debenture  stock  was  thus  appor- 
tioned among  the  partners,  in  exact  proportion  to  their  respec- 
tive agreed  shares  in  the  partnership:  but  by  the  memorandum 
and  by  the  46th  and  following  articles,  provision  was  made  for 
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the  creation  and  issue  of  new  shares  either  to  the  original  share- 
holders or  the  public. 

The  company  was  incorporated  on  November  ii.  On  Novem- 
ber 27  a  deed,  made  between  the  eight  Messrs.  Foster  of  the  first 
eight  parts,  and  John  Foster  &  Sons,  Limited,  of  the  ninth  part, 
was  duly  executed.  This  deed  recited  {inter  alia)  that  the  eight 
partners  were  desirous  that  their  firm  should  be  reconstructed  as  a 
limited  company,  and  had  agreed  and  resolved  that  the  whole 
of  the  undertaking,  property,  and  liabilities  of  the  firm  should  be 
transferred  to  a  company,  to  be  formed  of  all  the  partners  in  the 
firm  exclusively  for  the  purpose  of  taking  over  the  same  (being 
the  company  party  thereto),  and  that  there  should  be  allotted 
among  the  partners,  in  proportion  to  their  shares  in  the  part- 
nership, the  whole  of  the  shares  in  the  company,  which  were  of 
the  nominal  value  of  £150,000  in  ordinary,  and  £210,000  in  pref- 
erence shares,  and  all  the  debentures  or  debenture  stock  of  the 
company,  which  was  of  the  nominal  value  of  £240,000.  The  deed 
then  recited  that  for  the  purpose  of  carrying  the  said  desire  into 
effect  a  limited  company  had  recently  been  formed  and  registered 
under  the  title  of  "  John  Foster  &  Sons,  Limited  "  (being  the 
company  party  thereto),  having  a  capital  of  £360,000  in  prefer- 
ence and  ordinary  shares,  "  all  of  which,  as  also  £240,000  deben- 
ture stock,  which  comprises  the  total  capital  or  property  of  the 
said  company,  are  taken  and  held  by  the  said  partners  parties 
hereto  of  the  first  eight  parts  in  the  following  shares  and  propor- 
tions, it  being  their  intention  to  continue  to  carry  on  business  and 
retain  and  manage  the  property  of  the  said  firm  under  the  powers 
of  the  Companies  Acts  in  lieu  of  their  private  partnership  ar- 
rangements." The  deed  then  specified  the  precise  proportions  in 
which  the  ordinary  and  preference  shares  and  the  debenture  stock 
of  the  company  were  apportioned  among  the  partners  parties  there- 
to, and  then  followed  the  operative  part,  which,  so  far  as  material, 
was  as  follows :  "  Now  this  indenture  witnesseth  that  in  pursu- 
ance of  the  said  arrangement  and  for  the  purpose  of  giving  effect 
to  the  said  scheme  and  of  vesting  the  real  estate  of  the  partner- 
ship in  the  said  company,"  the  eight  parties  of  the  first  eight 
parts  conveyed  and  assigned  to  the  company  all  the  real  and 
leasehold  estate  and  trade-marks  of  the  partnership.  No  separate 
or  other  consideration  was  stated  in  the  deed. 

The  question  with  what  stamp  duty  this  instrument  was  charge- 
able then  arose,  and  was  submitted  by  the  appellants  for  the  opinion 
of  the  Commissioners  of  Inland  Revenue,  who  were  informed 
that  the  value  of  the  property  conveyed  thereby  was,  according 
to  the  books  of  the  partnership,  the  sum  of  £140,000. 

The  commissioners  were  of  opinion  that  the  instrument  was  a 
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conveyance  or  transfer  on  sale,  and  was  chargeable  under  the 
head  "  conveyance  or  transfer  on  sale  "  in  the  schedule  to  the 
Stamp  Act,  1870,  with  the  duty  of  £700  at  the  least,  being  the 
od  valorem  duty  of  5^.  for  every  £50  of  the  sum  of  £140,000,  and 
also  by  reference  to  §  8  of  the  same  act  and  the  schedule  thereto 
with  the  duty  of  lo^.,  as  a  deed  of  any  kind  whatsoever  not  de- 
scribed in  the  schedule,  in  respect  of  the  other  matter  contained  in 
the  instrument.  The  duty  was  assessed  and  the  instrument 
stamped  in  accordance  with  this  opinion,  and  this  case  was  stated 
to  raise  the  question  whether  the  instrument  was  chargeable  with 
the  duties  of  £700  and  \os.,  and  if  not,  with  what  duty  the  in- 
strument was  chargeable.^ 

The  case  came  on  and  was  heard  before  a  Divisional  Court  con- 
sisting of  Cave  and  Wright,  JJ.,  on  July  17  and  18,  1893.* 

The  commissioners  appealed ;  and  the  appeal  was  heard  on  De- 
cember II,  1893. 

Sir  Charles  Russell,  A.  G,;  Sir  John  Rigby,  S,  G,,  and  Danck- 
werts  for  the  appellants. 

Finlay,  Q.  €.,  and  A,  R,  Kirby  for  the  respondents. 

LiNDLEY,  L.  J.  I  confess  that,  with  great  deference  to  Cave,  J., 
I  cannot  see  the  difficulty  in  this  case. 

The  material  sections  of  the  act  of  1870  must  first  be  consid- 
ered. [The  Lord  Justice  then  read  §§  70,  71  of  the  Stamp  Act, 
1870,  and  continued:]  The  importance  of  §  71,  to  my  mind,  is 
this :  It  shows  that  there  may  be  a  conveyance  on  sale,  although 
the  consideration  for  it  is  not  cash  or  money,  but  may  include  or 
consist  of  stock  or  marketable  securities.  The  definition  of 
"  stock  "  and  "  marketable  securities  "  will  be  found  in  §  2.  Then 
§  78  imposes  a  stamp  duty  on  conveyances  not  otherwise  charged, 
and  the  schedule  shows  what  the  stamps  are  that  are  imposed 
upon  conveyances  that  are  charged.  First  we  have  "  conveyance 
or  transfer  whether  on  sale  or  otherwise,"  of  certain  stocks  and 
dividends.     The  present  case  does  not  come  within  that  head. 

*The  material  sections  of  the  Stamp  Act,  1870  (see  now  54  &  55  Vict. 
c  39,  99  54.  5S)»  are  as  follows: 

Sec  70.  "  The  term  '  conveyance  on  sale  *  includes  every  instrument 
and  every  decree  or  order  of  any  court,  or  of  any  commissioners  whereby 
any  property  upon  the  sale  thereof  is  legally  or  equitably  transferred  to  or 
vested  in  the  purchaser  or  any  other  person  on  his  behalf  or  by  his  direc- 
tion." 

Sec  71.  "  Where  the  consideration,  or  any  part  of  the  consideration,  for 
a  conveyance  on  sale  consists  of  any  stock  or  marketable  security,  such  con- 
veyance is  to  be  charged  with  ad  valorem  duty  in  respect  of  the  value  of 
such  stock  or  security." 

Sec.  78  imposes  a  stamp  duty  on  conveyances  "  not  otherwise  charged." 

*The  opinions  of  Cave  and  Wright,  JJ.,  have  been  omitted. — Ed. 
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Then  we  have  "  conveyance  or  transfer  on  saie,  of  any  property  " 
.  .  .  "  where  the  amount  or  value  of  the  consideration  for 
the  sale  does  not  exceed  £5."  That  fits  in  with  §§  70,  71.  Then 
we  come  to :  "  Conveyance  or  transfer  by  way  of  security  of  any 
property  or  of  any  security ;  "  and  then  we  have  "  Conveyance  or 
transfer  of  any  kind  not  hereinbefore  described."  We  must  ac- 
cordingly consider  under  which  of  these  heads  the  particular  deed 
in  this  case  comes.  It  certainly  does  not  come  under  the  first  nor 
under  "  conveyance  or  transfer  by  way  of  security  of  any  prop- 
erty," and  the  alternative  is  between  "  conveyance  or  transfer  on 
sale  "  and  "  conveyance  or  transfer  of  any  kind  not  hereinbefore 
described." 

Now,  the  document  in  this  case  is  an  indenture  made  between 
eight  gentlemen  of  the  first  eight  parts,  and  "  John  Foster  & 
Sons,  Limited  (hereinafter  called  'the  company'),  of  the  ninth 
part."  Pausing  there  for  a  moment :  although  the  persons  of  the 
first  eight  parts  may  be,  and  were  members,  and  the  only  mem- 
bers, of  John  Foster  &  Co.,  Limited,  John  Foster  &  Co.,  Limited, 
is  not  those  eight  individuals;  John  Foster  &  Co.,  Limited,  is  a 
corporation.  We  have  accordingly  two  parties,  one  party  consist- 
ing of  several  individuals,  and  the  other  party  consisting  of  a 
corporation.  Whether  they  are  or  are  not  the  members,  or  the 
only  members  of  the  corporation,  is  wholly  immaterial.  The  cor- 
poration is  a  totally  different  person  from  them  in  any  capacity  you 
choose  to  assign  to  them  except  a  corporate  one.  [The  Lord  Jus- 
tice then  stated  the  recitals  in  and  the  operative  part  of  the  con- 
veyances, and  continued :] 

Then  the  parties  of  the  first  eight  parts  put  their  seals  to  the 
instrument,  and  the  company  puts  its  seal  to  it.  Now,  what  is 
that  instrument?  It  is  certainly  a  conveyance  of  property — ^that  is 
obvious.  In  order  to  amount  to  a  conveyance  of  property  there 
must  be  a  person  conveying  and  a  person  taking,  and  you  have 
them  both  here.  The  persons  conveying  are  the  persons  named 
in  the  first  eight  parts,  and  the  persons  taking  are  the  corporation 
named  in  the  ninth  part. 

Now,  what  is  the  consideration?  The  consideration  for  the 
transfer  of  this  property  is,  I  agree,  not  money,  but  it  is  stocks  and 
securities,  which  for  this  purpose  are  to  be  regarded  as  equivalent 
to  money  by  reason  of  §  71  of  the  act  to  which  I  have  already 
alluded.  Then  what  have  we  got?  To  sum  it  up  shortly,  it  is  a 
conveyance  of  property  from  one  person  to  another,  for  money,  or 
what  is,  according  to  the  provisions  of  the  statute,  equivalent  to 
money.  What  is  that  except  a  conveyance  on  sale?  What  else 
can  you  call  it?  It  is  certainly  not  a  gift ;  it  is  not  an  exchange ;  it 
is  not  a  partition ;  it  is  not  a  mortgage.    I  do  not  know  what  it  is 
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unless  it  is  a  conveyance  on  sale.  I  do  not  know  what  is  necessary 
to  constitute  a  sale,  except  a  transfer  of  property  from  one  person 
to  another  for  money,  or  for  the  purposes  of  the  Stamp  Act,  for 
stock  or  marketable  securities. 

But  then  it  is  argued  that  it  is  only  a  redistribution  of  property. . 
I  do  not  consider  it  a  redistribution  at  all.    It  is  an  entire  transfer 
of  property  from  one  set  of  people  to  another  person  altogether, 
and  whether  there  are,  as  there  may  well  be  hereafter,  additional 
persons  taking  shares  in  this  company,  is  perfectly  immaterial. 

Again  it  is  argued  on  behalf  of  the  appellants  that  this  instru- 
ment is  in  substance  nothing  more  than  a  conveyance  to  a  trustee 
to  carry  on  the  business  in  trust  for  the  grantor.  Just  try  that. 
Supposing  there  is  a  conveyance  by  half  a  dozen  people,  transfer- 
ring their  property  to  a  trustee  on  trust  to  carry  on  the  business 
for  them,  can  you  in  any  sense  of  the  word,  legal  or  business-like, 
or  otherwise,  call  that  trustee  a  buyer?  There  is  no  buying,  there 
is  no  sale  to  him  at  all,  nor  is  there  any  money,  or  stock,  or  secu- 
rities, or  anything  else  parted  with  by  him.  Then  it  was  urged  that 
these  shares  can  derive  no  value  unless  the  company  gets  this 
property  transferred  to  them.  That  is  possible  enough.  That  is 
to  say,  in  other  words,  that  the  shares  in  the  company  would  be 
valueless  unless  the  company  had  assets.  Of  course  they  would 
be,  but  that  does  not  affect  the  question  whether  there  is  a  sale  or 
a  conveyance  or  not.  I  think  myself  that  Cave,  J.,  has  attached  too 
little  importance  to  the  fact  that  you  have  here  a  distinct  seller, 
and  a  distinct  buyer,  and  that  in  point  of  law  it  is  immaterial  that 
in  the  present  case  the  buyer  is  a  corporation  which  consists  of 
the  eight  persons  who  formed,  and  who  are,  the  partners.  The  ap- 
peal must  be  allowed. 

Kay,  L.  J.  I  am  of  the  same  opinion.  With  deference  to  Cave, 
J.,  it  seems  to  me  impossible  to  hold  that  this  transaction  was  any- 
thing else  than  a  conveyance  on  sale.  As  pointed  out  on  the  face 
of  the  statute,  the  consideration  may  be  money  or  money's  worth. 
Money's  worth  certainly  is  sufficiently  expressed  by  a  number  of 
shares  and  debentures  of  an  existing  corporation,  which,  in  effect, 
constituted  the  consideration  for  the  particular  transfer  in  this 
case.  Now,  that  there  was  a  conveyance  is  beyond  all  question. 
The  persons  who  are  named  as  vendors  in  the  deed  have  divested 
themselves  of  their  property  in  the  subject  of  that  conveyance,  and 
all  that  property  is  vested  in  an  entirely  independent  and  separate 
body — namely,  a  corporation.  Suppose  that  corporation  had  con- 
sisted of  altogether  different  persons,  no  one  for  a  moment  would 
doubt  that  this  was  a  conveyance  on  sale.  Suppose  there  had 
been  one  person  in  it  different,  there  is  nothing  that  I  have  heard 
in  the  argument  which  induces  me  to  suppose  that  even  in  that 
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case  it  could  have  been  doubted  that  this  was  a  conveyance  on 
sale.  But  the  argument,  as  I  understand  it,  is  this — ^that  the  indi- 
vidual corporators  who  composed  that  corporation  were,  in  fact, 
the  very  identical  persons  who  were  conveying  this  property  to 
the  corporation,  and  the  corporation  had  no  other  property  ex- 
cept this  which  it  took  under  its  conveyance;  and  that,  as  the 
only  value  of  the  shares  and  debentures  was  derived  from  this  very 
property  which  the  individual  corporators  were  conveying  to  the 
corporation,  the  conveying  partners  either  got  no  consideration 
for  that  which  they  conveyed  other  than  part  of  the  property  ac- 
tually conveyed,  or  they  got  no  consideration  at  all.  Now,  I  do 
not  follow  that  argument  in  the  least.  I  think  it  is  a  fallacy  from 
beginning  to  end.  In  the  first  place,  a  corporation  is  a  different 
thing  from  the  individuals  who  compose  it;  and,  secondly,  the 
chares  and  debentures  of  a  corporation  are  not  the  same  thing  as 
the  property  which  that  corporation  owns.  You  may  say,  in  one 
sense,  that  the  property  is  a  security  for  the  value  of  those  shares. 
The  value  of  those  shares  in  the  market,  which  observe  are  imme- 
diately transferable,  may  depend  upon  the  solvency  of  the  com- 
pany, the  amount  of  property  it  possesses,  and  its  chance  of  carry- 
ing on  a  profitable  business.  To  say  that  the  shares  and  deben- 
tures are  part  of  that  property  seems  to  me  to  be  a  complete  con- 
fusion of  terms.  Suppose  the  case,  which  I  put  during  the  argu- 
ment, of  a  sale  of  real  estate,  and  the  whole  of  the  purchase- 
money  not  to  be  paid  at  once  in  cash,  but  to  be  secured  on  mort- 
gage on  that  real  estate;  and,  if  you  like,  in  order  to  make  the 
analogy  perfect,  suppose  the  purchaser  had  no  other  property  than 
that  property,  would  the  transaction  be  the  less  a  sale  for  that 
reason  ?  Still  the  consideration  given  would  be  a  certain  amount 
of  cash  which  would  be  left  on  the  security  of  the  estate ;  but  I 
have  never  yet  heard  that  because  the  whole  of  the  purchase- 
money  upon  a  sale  of  real  estate  was  left  on  mortgage  of  the  real 
estate,  that  for  that  reason  the  transaction  ceased  to  be,  or  was 
prevented  from  being,  a  sale.  Yet,  really,  that  is  what  the  argu- 
ment in  this  case  comes  to.  I  confess  I  am  not  able  to  agree  with 
it.  Nothing  else  was  suggested  which  should  prevent  this  transac- 
tion from  being  a  sale,  and  it  seems  to  me  clearly  to  be,  under  the 
words  of  this  statute,  "  a  conveyance  on  sale  "  for  a  consideration, 
which,  if  not  money,  at  least  is  money's  worth.  I,  therefore,  with 
all  deference  to  Cave,  J.,  think  that  his  decision  must  be  reversed, 
and  the  appeal  allowed. 

Smith,  L.  J.  The  question  in  this  case  is  whether  the  instrument 
of  November  2y,  1891,  is  a  conveyance  or  transfer  on  sale  of  any 
of  the  property  mentioned  under  the  second  head — "  conveyance 
or  transfer  " — in  the  schedule  to  the  Stamp  Act  of  1870. 
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Now,  in  order  to  find  out  what  is,  or  is  not,  a  conveyance  or 
transfer  on  sale  of  any  property  in  that  second  head  of  the  sched- 
ule, I  must  refer  to  §§  70,  71  of  the  act.  And,  reading  both  these 
sections  together,  it  seems  to  me  that  the  term  "  conveyance  on 
sale  "  includes  every  instrument  whereby  any  property,  upon  the 
sale  thereof,  is  transferred  to  or  vested  in  the  purchaser  in  con- 
sideration of  any  stock  or  marketable  security.  That  is  the  defini- 
tion. 

First  of  all,  then,  is  this  an  instnmient  whereby  any  property  is 
transferred  to  or  vested  in  the  purchaser?  I  beg  to  say.  Yes.  It  is 
an  instrument  upon  the  face  of  which  the  actual  land  of  the  ven- 
dors, and  the  trade-marks  which  are  their  property,  are  trans- 
ferred to  a  limited  company.  I  do  not  think  that  this  is  disputed, 
and  it  does  not  appear  to  me  to  be  disputed  so  far,  in  the  judg- 
ment of  my  brother  Cave ;  but  what  he  says  is  that  this  is  not  an 
instrument  whereby  any  property,  upon  the  sale  thereof,  is  trans- 
ferred. The  real  pith  of  his  judgment  is  that  the  vendors  and 
vendees  are  the  same  persons — ^that  the  agreement  as  regards  the 
sale  was  carried  out  by  the  members  of  the  old  firm  before  any 
company  limited  came  into  existence,  and  that  inasmuch  as  they 
are  the  same  persons  now  as  then,  there  is  no  sale  at  all;  and, 
therefore,  there  is  no  instrument  whereby  any  property  upon  the 
sale  thereof  is  transferred.  I  must  here  respectfully  differ  with 
my  brother  Cave.  It  seems  to  me  that  the  company  limited  are  not 
the  same  persons  as  the  eight  members  of  the  old  firm — ^they  are 
different  altogether.  It  was  admitted  by  Mr.  Finlay  in  argument, 
though  he  entirely  took  away  the  ground  from  under  my  brother 
Cave's  feet  when  he  said  so,  that  the  company  limited  could  main- 
tain a  suit  for  specific  performance  against  the  old  partners.  If 
that  is  so,  how  can  they  be  the  same  persons  ?  This  really  shows 
that  they  are  not  the  same  persons.  It  is  here  that  I  disagree  with 
my  brother  Cave. 

The  respondents  also  contend  that  there  was  no  consideration. 
We  must  read  the  two  sections  together.  Sec.  70  enacts  that: 
"  The  term  *  conveyance  on  sale  '  includes  every  instrument  where- 
by any  property,  upon  the  sale  thereof,  is  transferred  to  or  vested 
in  the  purchaser."  Then  §  71  implies  that  it  may  be  in  considera- 
tion of  any  stock  or  marketable  security.  The  land  and  the 
trade-marks  are  transferred  by  this  instrument  from  the  eight 
partners  who  were  the  old  firm  to  the  new  company  limited.  The 
land  and  trade-marks  are  transferred  by  this  instrument  in  con- 
sideration of  what?  In  consideration  of  stock  or  marketable 
securities,  which,  undoubtedly,  are  not  the  same  tilings  as  the  land 
and  trade-marks  themselves,  though  they  may  be  charges  upon 
the  land  and  trade-marks  which  are  conveyed.    It  seems  to  me 
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that  it  is  untrue  to  say  that  in  this  transaction  tliere  has  been 
no  consideration  passing  from  the  vendee  to  the  vendor.  Al- 
though charges  upon  the  land  and  the  trade-marks,  the  considera- 
tion comes  within  the  very  terms  of  §  71  itself — "  any  stock  or 
marketable  security." 

For  these  reasons,  I  prefer  the  judgment  of  my  brother  Wright 
to  that  of  my  brother  Cave. 

Appeal  allowed. 


Section  IV. — The  Corporation  as  an  Inhabitant,  Resident, 

OR  Citizen. 

SHAW  V.  QUINCY  MINING  CO. 
In  the  Supreme  Court  of  the  United  States,  May  16,  1892. 

[Reported  in  145  United  States  Reports  444.] 

This  was  a  petition  for  a  writ  of  mandamus  to  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York  to  command  them  to  take  jurisdiction  against  the 
Quincy  Mining  Company  upon  a  bill  in  equity,  filed  in  that  court 
on  September  3,  1891,  by  the  petitioner,  described  in  the  bill  as  a 
citizen  of  Massachusetts,  in  behalf  of  himself  and  other  stock- 
holders of  the  Quincy  Mining  Co.,  against  "  the  Quincy  Mining 
Co.,  a  corporation  duly  organized  under  the  laws  of  the  State  of 
Michigan,  and  having  a  usual  place  of  business  in  the  city,  county, 
and  State  of  New  York,"  and  against  certain  individuals  described 
in  the  bill  as  citizens  of  the  State  of  New  York.  Upon  that  bill  a 
subpoena  was  issued,  directed  to  the  Quincy  Mining  Co.,  and,  as 
appeared  by  the  marshal's  return  thereon,  was  served  upon  it 
within  the  Southern  District  of  New  York  by  exhibiting  to  its 
secretary  the  original  subpoena  and  leaving  with  him  a  copy.  The 
Quincy  Mining  Co.  appeared  specially,  and  moved  for  an  order 
to  set  aside  the  service. 

At  the  hearing  of  the  motion,  it  appeared  that  the  Quincy 
Mining  Co.  was  a  corporation  organized  for  the  purpose  of  min- 
ing in  the  county  of  Houghton  in  the  upper  peninsula  of  the 
State  of  Michigan,  under  the  statute  of  Michigan  of  May  11,  1877, 
c.  113,  by  §  30  of  which  "it  shall  be  lawful  for  any  company 
associating  under  this  act  to  provide  in  the  articles  of  association 
for  having  the  business  office  of  such  company  out  of  this  State, 
and  to  hold  any  meeting  of  the  stockholders  or  board  of  directors 
of  such  company  at  such  office  so  provided  for,  but  every  such 
company  having  its  business  office  out  of  this  State  shall  have  an 
office  for  the  transaction  of  business  within  this  State,  to  be  also 
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designated  in  such  articles  of  association ; "  and  that  this  com- 
pany, in  its  articles  of  association,  did  provide  as  follows :  "  The 
business  office  of  the  company  hereby  constituted  and  formed  shall 
be  in  the  city,  county  and  State  of  New  York,  and  another  business 
office  is  hereby  established  at  the  Quincy  mine,  in  the  county  of 
Houghton  and  State  of  Michigan." 

The  order  to  set  aside  the  service  was  granted  by  the  court, 
upon  the  ground  (as  stated  in  its  return  to  the  rule  to  show  cause 
why  the  writ  of  mandamus  should  not  issue)  "  that  said  Quincy 
Mining  Co.  is  a  corporation  created  and  existing  under  the  laws 
of  the  State  of  Michigan,  and  is  an  inhabitant  of  the  Western 
District  of  Michigan,  and  not  an  inhabitant  of  the  Southern  Dis- 
trict of  New  York." 

Michael  M.  Cardoso  for  the  petitioner. 

Don  AL  Dickinson,  with  whom  was  Alfred  Russell  on  the  brief, 
opposing. 

Solicitor  General,  by  leave  of  court,  filed  a  brief  in  support  of 
the  petition. 

John  F,  Dillon  and  /.  Hubley  Ashton,  by  leave  of  court,  filed 
a  brief  against  it. 

Gray,  J.,  after  stating  the  case  as  above,  delivered  the  opinion 
of  the  court. 

The  single  question  in  this  case  is  whether  under  the  act  of 
March  3,  1887,  c.  373,  §  i,  as  corrected  by  the  act  of  August  13, 
1888,  c.  866  (the  material  parts  of  which  are  copied  in  the  mar- 
gin^), a  corporation  incorporated  in  one  State  of  the  Union,  and 
having  a  usual  place  of  business  in  another  State  in  which  it  ha.s 

'"The  Circuit  Courts  of  the  United  States  shall  have  original  cogni* 
zance,  concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds^ 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,. 
and  arising  under  the  Constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs  or  petitioners,  or  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore- 
I  said,  or  a  controversy  between  citizens  of  the  same  State  claiming  lands 

tinder  grants  of  different  States,  or  a  controversy  between  citizens  of  a 
State  and  foreign  States,  citizens  or  subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid." 
"  But  no  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circuit  or  District  Court;  and  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in^ 
habitant;  but  where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant."  25 
Stat  434. 
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not  been  incorporated,  may  be  sued  in  a  Circuit  Court  of  the 
United  States  held  in  the  latter  State,  by  a  citizen  of  a  different 
State. 

This  question,  upon  which  there  has  been  a  diversity  of  opinion 
in  the  Circuit  Courts,  can  be  best  determined  by  a  review  of  the 
acts  of  Congress,  and  of  the  decisions  of  this  court,  regarding  the 
original  jurisdiction  of  the  Circuit  Courts  of  the  United  States 
over  suits  between  citizens  of  different  States. 

In  carrying  out  the  provision  of  the  Constitution  v^hich  de- 
clares that  the  judicial  power  of  the  United  States  shall  extend 
to  controversies  "  between  citizens  of  different  States,"  Congress, 
by  the  Judiciary  Act  of  September  24,  1789,  c.  20,  §  11,  conferred 
jurisdiction  on  the  Circuit  Court  of  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  "  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another  State,"  and  provided 
that  ''  no  civil  suit  shall  be  brought "  "  against  an  inhabitant  of 
the  United  States,"  "  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ."    i  Stat.  78,  79. 

The  word  "  inhabitant,"  in  that  act,  was  apparently  used,  not  in 
any  larger  meaning  than  "  citizen,"  but  to  avoid  the  incongruity 
of  speaking  of  a  citizen  of  anything  less  than  a  State,  when  the 
intention  was  to  cover  not  only  a  district  which  included  a  whgle 
State,  but  also  two  districts  in  one  State,  like  the  districts  of 
Maine  and  Massachusetts  in  the  State  of  Massachusetts,  and  the 
districts  of  Virginia  and  Kentucky  in  the  State  of  Virginia,  estab- 
lished by  §  2  of  the  same  act.  i  Stat.  73.  It  was  held  by  this 
court  from  the  beginning  that  an  averment  that  a  party  resfded 
within  the  State  or  the  district  in  which  the  suit  was  brought  was 
not  sufficient  to  support  the  jurisdiction,  because  in  the  common 
use  of  words  a  resident  might  not  be  a  citizen,  and  therefore  it 
was  not  stated  expressly  and  beyond  ambiguity  that  he  was  a 
citizen  of  the  State,  which  was  the  fact  on  which  the  jurisdiction 
depended  under  the  provisions  of  the  Constitution  and  of  the 
Judiciary  Act.  Bingham  v,  Cabot,  3  Dall,  382 ;  Turner  v.  Bank  of 
North  America,  4  Dall.  8 ;  Abercrombie  v,  Dupuis,  i  Cranch,  343 ; 
Hodgson  V.  Bowerbank,  5  Cranch,  303 ;  Brown  v,  Keene,  8  Pet. 
112,  115.  The  same  rule  has  been  maintained  to  the  pr^ent  dayt 
and  has  been  held  to  be  unaffected  by  the  Fourteenth  Amendment 
of  the  Constitution,  declaring  that  "  all  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereg{<-are 
citizens  of  the  United  States  and  of  the  State  wherein  they  reside." 
Robertson  v.  Cease,  97  U.  S.  646 ;  Grace  v.  American  Insurance 
Co.,  109  U.  S.  278;  Timmons  v,  Elyton  Land  Co.,  139  U.  S.  378; 
Denny  %\  Pironi,  141  U.  S.  121. 
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By  the  act  of  May  4,  1858,  c.  27,  §  i,  it  was  enacted  that,  in  a 
State  containing  more  than  one  district,  actions  not  local  should 
"be  brought  in  the  district  in  which  the  defendant  resides,"  or 
"  if  there  be  two  or  more  defendants  residing  in  different  districts 
in  the  same  State."  then  in  either  district.  11  Stat.  272.  The 
whole  purport  and  eifect  of  that  act  was  not  to  enlarge,  but  to  re- 
strict and  distribute  jurisdiction.  It  applied  only  to  a  State 
containing  two  or  more  districts ;  and  directed  suits  against  citi- 
zens of  such  a  State  to  be  brought  in  that  district  thereof  in 
which  they  or  either  of  them  resided.  It  did  not  subject  defend- 
ants to  any  new  liability  to  be  sued  out  of  the  State  of  which  they 
were  citizens,  but  simply  prescribed  in  which  district  of  that  State 
they  might  be  sued. 

These  provisions  of  the  acts  of  1789  and  1858  were  substantially 
re-enacted  in  §§  739,  740  of  the  Revised  Statutes. 

The  act  of  March  3,  1875,  c.  137,  §  i,  after  giving  the  Circuit 
Courts  jurisdiction  of  suits  "  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different  States,"  and  enlarging  their 
jurisdiction  in  other  respects,  substantially  re-enacted  the  corre- 
sponding provision  of  the  act  of  1789,  by  providing  that  no  civil 
suit  should  be  brought  "  against  any  person  "  "  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant  or  in  which  he  shall 
be  found  "  at  the  time  of  service,  with  certain  exceptions  not  af- 
fecting the  matter  now  under  consideration.    18  Stat.  470. 

The  act  of  1887,  both  in  its  original  form,  and  as  corrected  in 
1888,  re-enacts  the  rule  that  no  civil  suit  shall  be  brought  against 
any  person  in  any  other  district  than  that  whereof  he  is  an  inhabi- 
tant, but  omits  the  clause  allowing  a  defendant  to  be  sued  in  the 
district  where  he  is  found,  and  adds  this  clause :  "  But  where  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant."  24  Stat. 
552 ;  25  Stat.  434.  As  has  been  adjudged  by  this  court,  the  last 
clause  is  by  way  of  proviso  to  the  next  preceding  clause,  which 
forbids  any  suit  to  be  brought  in  any  other  district  than  that 
whereof  the  defendant  is  an  inhabitant;  and  the  effect  is  that 
"  where  the  jurisdiction  is  founded  upon  any  of  the  causes  men* 
tioned  in  this  section,  except  the  citizenship  of  the  parties,  it  must 
be  brought  in  the  district  of  which  the  defendant  is  an  inhabitant ; 
but  where  the  jurisdiction  is  founded  solely  upon  the  fact  that  the 
parties  are  citizens  of  different  States,  the  suit  may  be  brought 
in  the  district  in  which  either  the  plaintiff  or  the  defendant  resides. 
McCormick  Co.  v.  Walthers,  134  U.  S.  41,  43.  And  the  general 
object  of  this  act,  as  appears  upon  its  face,  and  as  has  been  often 
declared  by  this  court,  is  to  contract,  not  to  enlarge,  the  jurisdic- 
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tion  of  the  Circuit  Courts  of  the  United  States,  Smith  v,  Lyon, 
133  U.  S.  315,  320;  In  re  Pennsylvania  Co.,  137  U.  S.  451,  454; 
Fisk  V,  Henarie,  142  U.  S.  459,  467. 

As  to  natural  persons,  therefore,  it  cannot  be  doubted  that  the 
effect  of  this  act,  read  in  the  light  of  earlier  acts  upon  the  same 
subject,  and  of  the  judicial  construction  thereof,  is  that  the  phrase 
"  district  of  the  residence  of  "  a  person  is  equivalent  to  **  district 
whereof  he  is  an  inhabitai^t,"  and  cannot  be  construed  as  giving 
jurisdiction,  by  reason  of  citizenship,  to  a  Circuit  Court  held  in  a 
State  of  which  neither  party  is  a  citizen,  but,  on  the  contrary,  re- 
stricts the  jurisdiction  to  the  district  in  which  one  of  the  parties 
resides  within  the  State  of  which  he  is  a  citizen ;  and  that  this  act, 
therefore,  having  taken  away  the  alternative,  permitted  in  the 
earlier  acts,  of  suing  a  person  in  the  district ''  in  which  he  shall  be 
found,"  requires  any  suit,  the  jurisdiction  of  which  is  founded 
only  on  its  being  between  citizens  of  different  States,  to  be  brought 
in  the  State  of  which  one  is  a  citizen,  and  in  the  district  therein  of 
which  he  is  an  inhabitant  and  resident. 

In  the  case  of  a  corporation,  the  reasons  are,  to  say  the  least, 
quite  as  strong  for  holding  that  it  can  sue  and  be  sued  only  in 
the  State  and  district  in  which  it  has  been  incorporated,  or  in  the 
State  of  which  the  other  party  is  a  citizen. 

In  Bank  of  Augusta  v,  Earle,  13  Pet.  519,  588,  Chief  Justice 
Taney  said :  **  It  is  very  true  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law,  and  by  force  of 
the  law;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
^  V  ^  obligatory,  the  corporation  can  have  no  existence.  It  must  dwell 
in  the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty. But  although  it  must  live  and  have  its  being  in  that 
State  only,  yet  it  does  not  by  any  means  follow  that  its  existence 
there  will  not  be  recognized  in  other  places ;  and  its  residence  in 
one  State  creates  no  insuperable  objection  to  its  power  of  con- 
tracting in  another." 

This  statement  has  been  often  reaffirmed  by  this  court,  with 
some  change  of  phrase,  but  always  retaining  the  idea  thJt  the 
legal  existence,  the  home,  the  domicil,  the  habitat,  the  residence, 
the  citizenship  of  the  corporation  can  only  be  in  the  State  by  which 
it  was  created,  although  it  may  do  business  in  other  States  whose 
laws  permit  it. 

In  Lafayette  Insurance  Co.  v.  French,  18  How.  404,  in  which  an 
Indiana  corporation  was  sued  in  Indiana  upon  a  judgment  re- 
covered in  an  action  against  it  in  a  State  court  of  Ohio  upon  a  con- 
tract made  in  that  State,  this  court,  speaking  by  Mr.  Justice  Curtis, 
and  referring  to  Bank  of  Augusta  v,  Earle,  said :  "  This  corpora- 
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tion,  existing  only  by  virtue  of  a  law  of  Indiana,  cannot  be  deemed 
to  pass  personally  beyond  the  limits  of  that  State ;  "  and  held  that 
it  was  bound  by  the  judgment,  because  it  had  been  allowed  by  the 
State  of  Ohio  to  make  contracts  in  that  State  only  upon  the  rea- 
sonable and  lawful  condition  of  its  agent,  residing  and  making 
contracts  there,  being  deemed  its  agent  to  receive  service  of  proc- 
ess in  suits  upon  such  contracts ;  and  therefore  that  such  a  judg- 
ment recovered  after  such  a  notice  was  "  as  valid  as  if  the  cor- 
poration had  had  its  habitat  within  the  State."  i8  How.  407,  408. 
*'  A  corporation,"  said  Chief  Justice  Waite,  "  created  by  and 
organized  under  the  laws  of  a  particular  State,  and  having  its  prin- 
cipal office  there,  is,  under  the  Constitution  and  laws,  for  the  pur- 
pose of  suing  and  being  sued,  a  citizen  of  that  State."  "  By  doing 
business  away  from  their  legal  residence,  they  do  not  change  their 
citizenship,  but  simply  extend  the  field  of  their  operations.  They 
reside  at  home,  but  do  business  abroad."  Railroad  Co.  v.  Koontz, 
104  U.  S.  5,  II,  12.  See  also  Paul  v,  Virginia,  8  Wall.  168,  181 ; 
Railroad  Co.  v^  Harris,  12  Wall.  65, 81 ;  St.  Qair  v.  Cox,  106  U.  S. 
35o>  354>  356;  Canada  Southern  Railway  v.  Gebhard,  109  U.  S. 

527,  537- 
The  same  doctrine  has  been  constantly  maintained  by  this  court 

in  applying  to  corporations  the  judiciary  acts  conferring  on  the 

Circuit  Courts  of  the  United  States  jurisdiction  of  suits  between 

citizens  of  different  States. 

Those  acts  have  never  named  corporations ;  and  for  half  a  cen- 
tury after  the  passage  of  the  first  act  corporations  were  allowed  to 
sue  and  be  sued  in  the  Circuit  Courts,  only  when  all  the  mem- 
bers of  the  corporation  were,  and  were  alleged  to  be,  citizens  of 
the  State  which  created  the  corporation.  Bank  of  United  States  v, 
Deveaux,  5  Cranch,  61 ;  Hope  Insurance  Co.  v.  Boardman,  5 
Cranch,  57;  Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat.  450; 
Breithaupt  v.  Bank  of  Georgia,  i  Pet.  238 ;  Commercial  Bank  v, 
Slocomb,  14  Pet.  60. 

But  in  Louisville,  etc..  Railroad  v,  Letson,  in  1844,  it  was  ad- 
judged, upon  great  consideration,  that  it  is  sufficient  to  sustain  the 
jurisdiction  that  the  corporation  is  created  by  a  different  State 
from  that  of  which  the  opposite  party  is  a  citizen ;  and  Mr.  Justice 
Wa>Tie  stated  that  the  court  rested  its  judgment  upon  the  ground 
"  that  a  corporation  created  by  and  doing  business  in  a  particu- 
lar State  is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
althougn  an  artificial  person,  an  inhabitant  of  the  same  State,  for 
the  purposes  of  its  incorporation,  capable  of  being  treated  as  a 
citizen  of  that  State,  as  much  as  a  natural  person,"  and  "  is  sub- 
stantially, within  the  meaning  of  the  law,  a  citizen  of  the  State 
which  created  it,  and  where  its  business  is  done,  for  all  the  pur- 
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poses  of  suing  and  being  sued."  2  How.  497,  558.  And  it  has 
ever  since  been  treated  as  settled  that,  for  these  purposes,  the 
members  of  a  corporate  body  must  be  conclusively  presumed  to  be 
citizens  of  the  State  in  which  the  corporation  is  domiciled.  Mar- 
shall V.  Baltimore  &  Ohio  Railroad  Co.,  16  How.  314,  328;  Cov- 
ington Drawbridge  Co.  v.  Shepherd,  20  How.  227,  233 ;  Ohio  & 
Mississippi  Railroad  v,  Wheeler,  i  Black,  286,  296;  Muller  v, 
Dows,  94  U.  S.  444;  Steamship  Co.  v.  Tugman,  106  U.  S.  118, 
121 ;  Memphis  &  Charleston  Railroad  v,  Alabama,  107  U.  S.  581, 

585. 

In  Insurance  Co.  z/.  Francis,  it  was  held  that  the  act  of  March 

2,  1867,  c.  196  (14  Stat.  558;  Rev.  Stat.  §  639,  cl.  3),  authorizing 
the  removal  into  the  courts  of  the  United  States  of  suits  "  between 
a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,"  did  not  warrant  the  removal  of  an  action 
brought  in  a  court  of  the  State  of  Mississippi,  in  which  the 
plaintiff,  a  citizen  of  Illinois,  alleged  that  the  defendant  was  a 
corporation  created  by  the  laws  of  New  York,  located  and  doing 
business  in  Mississippi  under  its  laws ;  and  Mr.  Justice  Davis,  in 
delivering  judgment,  said :  "  This,  in  legal  effect,  is  an  averment 
that  the  defendant  was  a  citizen  of  New  York,  because  a  corpora- 
tion can  have  no  legal  existence  outside  of  the  sovereignty  by 
which  it  was  created.  Its  place  of  residence  is  there,  and  can  be 
nowhere  else.  Unlike  a  natural  person,  it  cannot  change  its  dom- 
icil  at  will,  and,  although  it  may  be  permitted  to  transact  business 
where  its  charter  does  not  operate,  it  cannot,  on  that  account,  ac- 
quire a  residence  there."    11  Wall.  210,  216. 

In  Ex  parte  SchoUenberger,  96  U.  S.  369,  377,  Chief  Justice 
Waite  said :  "  A  corporation  cannot  change  its  residence  or  its 
citizenship.  It  can  have  its  legal  home  only  at  the  place  where  it 
is  located  by  or  under  the  authority  of  its  charter ;  but  it  may  by 
its  agents  transact  business  anywhere,  unless  prohibited  by  its 
charter,  or  excluded  by  local  laws."  The  jurisdiction  of  the  Cir- 
cuit Court  in  that  case,  as  well  as  in  New  England  Insurance  Co. 
V.  Woodworth,  iii  U.  S.  138,  146,  was  maintained  upon  the 
ground  that  the  defendant  corporation,  though  incorporated  in 
another  State,  yet,  by  reason  of  doing  business  in  the  State  in 
which  the  suit  was  brought,  and  having  appointed  an  agent  there 
as  required  by  its  laws,  upon  whom  process  against  the  company 
might  be  served,  was  found  in  that  State,  within  the  meaning  of 
the  act  of  March  3,  1875,  c.  137,  §  i,  then  in  force,  and  herein- 
before cited. 

The  statute  now  in  question,  as  already  observed,  has  repealed 
the  permission  to  sue  a  defendant  in  a  district  in  which  he  is 
found,  and  has  peremptorily  enacted  that  "  where  the  jurisdiction 
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is  founded  only  on  the  fact  that  the  action  is  between  citizens  of 
different  States,  suit  shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defendant.*'  In  a  case  be- 
tween natural  persons,  as  has  been  seen,  this  clause  does  not  allow 
the  suit  to  be  brought  in  a  State  of  which  neither  is  a  citizen.  If 
Congress,  in  framing  this  clause,  did  not  have  corporations  in 
mind,  there  is  no  reason  for  giving  the  clause  a  looser  and  broader 
construction  as  to  artificial  persons  who  were  not  contemplated, 
than  as  to  natural  persons  who  were.  If,  as  it  is  more  reasonable 
to  suppose,  Congress  did  have  corporations  in  mind,  it  must  be 
presumed  also  to  have  had  in  mind  the  law,  as  long  and  uniformly 
declared  by  this  court,  that,  within  the  meaning  of  the  previous 
acts  of  Congress  giving  jurisdiction  of  suits  between  citizens  of 
different  States,  a  corporation  could  not  be  considered  a  citizen 
or  a  resident  of  a  State  in  which  it  had  not  been  incorporated. 

The  Quincy  Mining  Co.,  a  corporation  of  Michigan,  having  ap- 
peared specially  for  the  purpose  of  taking  the  objection  that  it 
could  not  be  sued  in  the  Southern  District  of  New  York,  by  a 
citizen  of  another  State,  there  can  be  no  question  of  waiver,  such 
as  has  been  recognized  where  a  defendant  has  appeared  generally 
in  a  suit  between  citizens  of  different  States,  brought  in  the  wrong 
district.  Gracie  v.  Palmer,  8  Wheat.  699 ;  St.  Louis  &  San  Fran- 
cisco Railway  v.  McBride,  141  U.  S.  127,  131,  and  cases  cited. 

This  case  does  not  present  the  question  what  may  be  the  rule  in 
suits  against  an  alien  or  a  foreign  corporation,  which  may  be  gov- 
erned by  different  considerations.  Nor  does  it  affect  cases  in 
admiralty,  for  those  have  been  adjudged  not  to  be  within  the  scope 
of  the  statute.    In  re  Louisville  Underwriters,  134  U.  S.  488. 

All  that  is  now  decided  is  that,  under  the  existing  act  of  Con- 
gress a  corporation,  incorporated  in  one  State  only,  cannot  be 
compelled  to  answer,  in  a  Circuit  Court  of  the  United  States  held 
in  another  State  in  which  it  has  a  usual  place  of  business,  to  a 
civil  suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a  different 
State. 

Writ  of  mandamus  denied. 

Haslan,  J.y  dissented. 


( 


^^/.^.       ^^  -^(^/^ 
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GALVESTON,  HARRISBURG  &  SAN  ANTONIO  RAIL- 
WAY CO.  V.  GONZALES. 

In  the  Supreme  Court  of  the  United  States,  January 

29,  1894. 

[Reported  in  151  United  States  Reports  496.] 

This  was  an  action  at  law  instituted  in  the  Circuit  Court  for 
the  Western  District  of  Texas  at  El  Paso  by  the  defendant  in 
error,  Victor  Gonzales,  alleged  to  be  "  a  citizen  of  the  State  of 
Chihuahua,  in  the  Republic  of  Mexico,"  against  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Co.,  to  recover  damages  to 
the  amount  of  $4999  for  personal  injuries. 

The  petition  alleged  the  plaintiff  to  be  "  a  citizen  of  the  State 
of  Chihuahua,  in  the  Republic  of  Mexico,  and  that  the  defendant 
is  a  corporation  duly  incorporated  under  the  laws  of  the  State  of 
Texas,  and  is  a  citizen  thereof,  operating  and  running  cars  on  the 
Galveston,  Harrisburg  &  San  Antonio  railway  track  from  the 
city  of  Houston  to  the  city  of  El  Paso  in  the  State  of  Texas,  and 
is  a  common  carrier  of  freight  and  passengers  for  hire,  .  .  . 
and  has  and  keeps  an  office  and  an  agent  in  the  said  city  of  El 
Paso,  Texas,  for  the  transaction  of  its  business,  with  W.  E.  Jestrf 
as  its  local  agent  in  said  El  Paso."  The  petition  further  alleged 
that  "  on  and  prior  to  the  29th  day  of  July,  1889,  ^tnd  ever  since 
that  time,  the  defendant  has  been  engaged  in  propelling  trains 
and  cars  on  said  railway  track  for  the  transportation  of  freight 
and  passengers  for  hire,  as  aforesaid,  from  the  city  of  Houston, 
in  the  State  of  Texas,  into  and  through  the  county  of  Jeff  Davis, 
in  said  State,  and  through  the  county  of  El  Paso  into  the  city  of 
El  Paso,  Texas."  The  petition  further  alleged  as  the  cause  of 
plaintiff's  action  that  after  having  paid  his  fare  to  an  agent  of  the 
defendant,  and  entered  as  a  passenger  on  its  train  from  Valentine 
station  to  El  Paso,  he  was  forcibly  and  violently  ejected  from  the 
train  while  moving  at  the  rate  of  fifteen  miles  an  hour,  thereby 
causing  him  to  fall  to  the  ground  with  such  force  that  his  leg  was 
broken,  and  he  was  thereby  crippled  for  life;  for  which  he 
prayed  judgment  in  the  sum  of  $4999. 

Defendant  appeared  specially  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court,  and  pleaded  in  abatement  '*  that 
nevertheless,  while  it  admits  that  defendant  operates  a  line  of  rail- 
way through  the  county  where  this  suit  is  pending,  and  maintains 
a  ticket  and  freight  office  and  depot,  and  has  an  agent  on  whom 
process,  under  the  laws  of  Texas,  may  be  served  there,  the  said 
defendant  is  not  an  inhabitant  of  the  judicial  district  in  which  the 
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suit  is  pending ;  that  it  is  a  corporation  duly  incorporated  and  ex- 
isting under  the  laws  of  Texas,  having  its  principal  office,  habitat, 
and  domicil  in  the  city  of  Houston,  Harris  County,  Texas,  and 
beyond  and  not  within  this  judicial  district,  but  within  the  East- 
em  District  of  Texas."  Wherefore  the  defendant  prayed  judg- 
ment whether  the  court  had  jurisdiction,  etc. 

Plaintiff  demurred  to  this  plea,  setting  up  that  the  defendant 
was  an  inhabitant  of  the  Eastern  District  of  Texas. 

The  case  came  on  to  be  heard  upon  this  plea  in  abatement  and 
demurrer,  and  the  court,  being  of  the  opinion  that  the  law  was 
for  the  plaintiff,  and  that  the  court  had  jurisdiction,  sustained  the 
demurrer,  proceeded  to  a  trial  of  the  case  upon  the  merits,  and 
submitted  it  to  a  jury,  who  rendered  a  verdict  for  the  plaintiff  in 
the  sum  of  $900. 

Defendant  sued  out  this  writ  of  error  under  the  authority  of  the 
act  of  February  25,  1889,  c.  236,  25  Stat,  693,  authorizing  this 
court  to  review  questions  of  jurisdiction  of  the  Circuit  Court  with- 
out reference  to  amount. 

/.  Hubley  4^hton,  with  whom  was  Charles  H.  Tweed  on  the 
brief,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  erroi;. 

Brown,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court.* 

This  case  raises  the  question  whether  a  railway  company,  in- 
corporated under  the  laws  of  a  certain  State,  and  having  its  prin- 
cipal offices  within  one  district  of  such  State,  can  be  said  to  be  an 
inhabitant  of  another  district  of  the  same  State,  through  which  it 
operates  its  line  of  road  and  in  which  it  maintains  freight  and 
ticket  offices  and  depots^ 

We  have  no  doubt  of  our  authority  under  the  act  of  Februa^ry 
25,  1889,  to  review  the  decision  of  the  court  below  sustaining  its 
jurisdiction  over  the  case;  and  we  have  already  held  that  the 
provision  of  the  Texas  statute  which  gives  to  a  special  appearance, 
made  to  challenge  the  court's  jurisdiction,  the  force  and  effect  of 
a  general  appearance,  so  as  to  confer  jurisdiction  over  the  person 
of  the  defendant,  is  not  binding  upon  the  Federal  courts  in  that 
State.  Southern  Pacific  Railway  v.  Denton,  146  U.  S.  202 ;  Mexi- 
can Central  Railway  v,  Pinkney,  149  U.  S.  194. 

By  section  i  of  the  act  of  August  13,  1888,  c.  866,  25  Stat.  433, 
revising  the  jurisdiction  of  the  Circuit  Courts,  it  is  enacted  that 
"  no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  but  where  the  jurisdic- 

'Portions  of  the  opinion  containing  a  citation  and  discussion  of  cases 
have  been  omitted. — Ed. 
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tion  is  founded  only  on  the  fact  that  the  action  is  between  citizens 
of  different  States,  suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the  defendant ; "  and  by 
Rev.  Stat.  §  740,  "  when  a  State  contains  more  than  one  district, 
every  suit  not  of  a  local  nature,  in  the  Circuit  or  District  Courts 
thereof,  against  a  single  defendant,  inhabitant  of  such  State,  must 
be  brought  in  the  district  where  he  resides."  The  above  provision 
of  the  act  of  1888  is  manifestly  a  restriction  upon  the  jurisdiction 
conferred  by  fhe  act  of  March  3,  1875,  c.  137,  18  Stat.  470,  which 
contained  a  similar  provision,  but  with  the  additional  privilege  of 
bringing  such  suit  within  any  district  "  in  which  he,"  the  de- 
fendant, "  shall  be  found  at  the  time  of  serving  such  process  or 
commencing  such  proceeding." 

It  will  be  noticed  that  in  this  as  well  as  in  prior  acts  regulat- 
ing the  jurisdiction  of  the  Circuit  Courts,  a  distinction  is  made  be- 
tween citizens  of  States  and  inhabitants  of  districts.  This  distinc- 
tion has  been  carefully  observed  in  all  the  principal  adjudications 
upon  the  construction  of  these  statutes,  and,  for  the  purpose  of 
determining  the  habitancy  of  a  railway  corporation,  it  is  pertinent 
to  refer  to  some  of  these  cases.  In  one  of  the  earliest — ^namely, 
Picquet  v.  Swan,  5  Mason,  35,  46,  a  suit  was  begun  by  trustee 
process  or  writ  of  garnishment  sued  out  by  an  alien  against  a  de- 
fendant, described  as  "  now  commorant  of  the  city  of  Paris  in  the 
kingdom  of  France,  of  the  city  of  Boston  in  the  commonw^ealth 
of  Massachusetts,  one  of  the  United  States  of  America,  and  a  citi- 
zen of  the  said  United  States."  The  process  was  served  by  the 
attachment  of  a  lot  of  land  in  Boston  belonging  to  the  defendant, 
and  by  summoning  his  agent  to  appear  and  show  cause.  The  de- 
fendant never  appeared  as  a  party  to  the  suit;  and  it  was  con- 
tended that  the  plaintiff  was  entitled  to  consider  him  in  default, 
and  to  have  judgment.  It  was  held,  however,  by  Story,  J.,  that 
where  a  party  defendant  was  a  citizen  of  the  United  States,  but 
resident  in  a  foreign  country,  having  no  inhabitancy  in  any  State 
of  the  Union,  the  Circuit  Courts  had  no  jurisdiction  over  him  in  a 
suit  brought  by  an  alien,  though  his  property  were  attached  in  the 
district.  The  case  involved  the  construction  of  that  clause  of  the 
eleventh  section  of  the  Judiciary  Act  of  September  24,  1789,  c.  20, 
I  Stat.  73,  78,  which  provided  that  "  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  an  inhabitant  of  the  United 
States,  by  any  original  process  in  any  other  district  than  ^hat 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ."  It  will  be  noticed  that  the  words  used 
are  "  inhabitant  of  the  United  States,"  not  "  inhabitant  of  a  dis- 
trict," and,  in  speaking  of  these  words,  Story,  J.,  said :  "  I  lay  no 
particular  stress  upon  the  word  '  inhabitant,'  and  deem  it  a  mere 
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equivalent  description  of  '  citizen '  and  '  alien '  in  the  general 
clause  conferring  jurisdiction  over  parties."  That  he  meant  the 
word  "  inhabitant "  as  "  inhabitant  of  the  United  States  "  is  evi- 
dent from  what  follows :  "  A  person  might  be  an  inhabitant, 
without  being  a  citizen ;  and  a  citizen  might  not  be  an  inhabitant, 
though  he  retain  his  citizenship.  Alienage  or  citizenship  is  one 
thing;  and  inhabitancy,  by  which  I  understand  local  residence, 
mimo  manendi,  quite  another.  I  read,  then,  the  clause  thus :  *  No 
civil  suit  shall  be  brought  before  either  of  said  courts  against  an 
dial  or  a  citizen,  by  any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found,  at 
the  time  of  serving  the  writ.'  It  cannot  be  presumed  that  Congress 
meant  to  say,  that  if  an  alien  or  a  citizen  were  not  an  inhabitant  of, 
or  commorant  in,  the  United  States,  a  suit  might  be  maintained 
against  him  in  any  district,  and  process  served  abroad  upon  him, 
or  judgment  given  against  him  without  any  notice  or  process 
served  upon  him."  There  is  nothing  here  which  indicates  that 
Story,  J.,  confounded  citizenship  of  a  State  with  inhabitancy  of  a 
district. 

These  cases  must  be  regarded  as  establishing  the  doctrine  that 
a  domestic  corporation  is  both  a  citizen  and  an  inhabitant  of  the 
State  in  which  it  is  incorporated ;  but  in  none  of  them  is  there  any 
intimation  that,  where  a  State  is  divided  into  two  districts,  a  corpo- 
ration shall  be  treated  as  an  inhabitant  of  every  district  of  such 
State,  or  of  every  district  in  which  it  does  business,  or,  indeed,  of 
any  district  other  than  that  in  which  it  has  its  headquarters,  or 
such  offices  as  answer  in  the  case  of  a  corporation  to  the  dwelling 
of  an  individual. 

We  are,  therefore,  compelled  to  determine  the  question  of  the 
domicil  of  a  corporation  either  by  a  resort  to  general  principles 
of  law,  or  to  local  statutes  fixing  such  domicil.  An  individual  is 
almost  universally  held  to  be  an  inhabitant  of  the  place  in  which 
he  dwells,  and  though  he  do  business  for  a  long  time  in  another 
place,  he  will  not  be  regarded  as  changing  his  domicil  so  long  as 
the  animus  revertendi  continues.  Thus  in  Jopp  v.  Wood,  34 
Beavan,  88 ;  S.  C.  4  De  G.,  J.  &  S.  616,  it  was  held  that  a  Scotch- 
man engaged  in  business  in  India  for  twenty-five  years  did  not 
thereby  change  his  domicil.  And  in  In  re  Capdevielle,  2  H.  &  C. 
985,  it  was  similarly  held  with  regard  to  a  Frenchman  who  had  re- 
sided and  engaged  in  business  in  England  for  twenty-nine  years. 
In  the  case  of  a  corporation  the  question  of  inhabitancy  must  be 
determined,  not  by  the  residence  of  any  particular  officer,  but  by 
the  principal  offices  of  the  corporation,  where  its  books  are  kept 
and  its  corporate  business  is  transacted,  even  though  it  may  trans- 
act its  most  important  business  in  another  place.     It  is  but  a 
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corollary  of  the  proposition  laid  down  in  the  three  cases  above 
referred  to,  that  if  the  corporation  be  created  by  the  laws  of  a 
State  in  which  there  are  two  judicial  districts,  it  should  be  con- 
sidered an  inhabitant  of  that  district  in  which  its  general  offices 
are  situated,  and  in  which  its  general  business,  as  distinguished 
from  its  local  business,  is  done. 

If  there  were  any  doubt  upon  this  subject,  it  would  be  removed 
by  reference  to  the  following  provisions  of  the  Texas  statutes  upon 
the  domicil  of  railway  corporations.^ 

There  are  doubtless  reasons  of  convenience  for  saying  that  a 
corporation  should  be  considered  an  inhabitant  of  every  district  in 
which  it  does  business,  and  so  the  statutes  of  the  several  States 
generally  provide ;  but  the  law  contemplates  that  every  person  or 
corporation  shall  have  but  one  domicil,  and  in  the  case  of  the  lat- 
ter, it  shall  be  in  that  State  by  whose  laws  it  was  created,  and  in 
that  district  where  its  general  offices  are  located. 

This  court  having  held,  in  the  cases  heretofore  referred  to,  that 
a  corporation  cannot  be  considered  an  inhabitant  of  any  State  in 
which  it  is  not  incorporated,  by  reason  of  the  fact  that  it  does 
business,  or  in  the  case  of  a  railroad,  that  it  runs  its  road  through 
such  State,  it  would  seem  inconsistent  to  hold  that  it  is  an  in- 
habitant of  a  district  by  reason  of  the  same  facts,  unless  the  dis- 
tinction between  citizenship  and  inhabitancy  is  to  be  wholly 
abolished.  As  said  by  Story,  J.,  in  Picquet  v.  Swan,  alienage  or 
citizenship  is  one  thing,  and  inhabitancy  quite  another.  In  the 
Constitution  and  laws  of  the  United  States  citizenship  is  affirmed 
of  a  State/  or  of  the  United  States ;  inhabitancy  may  be  affirmed 
either  of  the  United  States,  a  State,  or  a  subordinate  locality.  Nor 
in  our  view  does  it  make  any  difference  that  the  plaintiff  is  an  alien 
instead  of  a  citizen.  The  provision  that  no  civil  suit  shall  be 
brought  against  any  person  in  any  other  district  than  that  where- 
of he  is  an  inhabitant,  is  of  universal  application,  except,  that,  if 
the  plaintiff  be  also  a  citizen,  he  may  bring  it  in  his  own  district, 
if  he  can  obtain  service  upon  the  defendant  in  that  district.  The 
purpose  of  this  is,  that  the  plaintiff  may  have  the  same  advantage 
of  litigation  in  his  own  district  that  the  defendant  has.  An  alien, 
however,  is  assumed  not  to  reside  in  the  United  States,  and  hence 
must  resort  to  the  domicil  of  the  defendant.  On  the  other  hand,  if 
the  suit  be  against  the  alien,  he  may  doubtless,  under  Hohorst's 
case,  be  sued  in  any  district  wherein  he  is  found.  It  was  not 
meant  or  intimated,  however,  in  that  case  that  the  clause  in  ques- 
tion had  no  application  to  cases  where  an  alien  was  plaintiff,  but 
onlv  where  he  was  defendant. 

*So  much  of  the  opinion  as  relates  to  the  Texas  statutes  has  been  omitted. 
— Ed. 
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On  the  contrary,  both  the  decision  and  the  reasoning  in  that 
case  were  carefully  limited  to  a  suit  brought  by  a  citizen  against 
an  alien.  At  the  conclusion  of  the  discussion  of  that  question,  the 
point  decided  was  stated  to  be  "  that  the  provision  of  the  existing 
statute,  which  prohibits  suit  to  be  brought  against  any  person  '  in 
any  other  district  than  that  whereof  he  is  an  inhabitant,'  is  inap- 
plicable to  an  alien  or  a  foreign  corporation  sued  here,  and  espe- 
cially in  a  suit  for  the  infringement  of  a  patent  right;  and  that, 
consequently,  such  a  person  or  corporation  may  be  sued  by  a  citi- 
zen of  a  State  of  the  Union  in  any  district  in  which  valid  service 
can  be  made  upon  the  defendant."  The  provision  in  terms  relates 
to  defendants  only ;  and  the  reasoning  that  it  could  not  include  an 
alien  defendant,  because  he  was  not  an  inhabitant  of  any  district 
in  the  United  States,  has  no  application  to  a  defendant  citizen,  who 
is  confessedly  and  necessarily  an  inhabitant  of  some  one  of  those 
districts. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  case  remanded  for  further  proceedings  in  conformity  to 
this  opinion.* 

'The  dissenting  opinion  of  Jackson,  J.,  concurred  in  by  Harlan,  J.,  has 
been  omitted. — Ed. 


CHAPTER  II. 

THE  CORPORATION  AND  THE  STATE. 


Section  L — Creation  of  Corporation. 

(a)   By  special  act. 

THE  STATE  on  the  Relation  of  WEIR,  etc.,  v.  DAWSON 

AND  Others. 

In  the  Supreme  Court  of  Indiana,  May  27,  1861. 

# 

[Reported  in  16  Indiana  Reports  40.] 

Appeal  from  the  Clark  Circuit  Court. 

Perkins,  J.  Information  against  the  defendants,  charging  that 
they  are  pretending  to  be  a  corporation,  and  to  act  as  such,  when 
they  are  not  a  corporation.  It  charges  that  in  January,  1849,  ^^^ 
legislature  of  the  State  of  Indiana  enacted  a  special  charter  of  in- 
corporation (which  is  set  out  at  length),  for  a  railroad  from  Fort 
Wayne,  Indiana,  to  Jeffersonville,  to  be  called  the  Fort  Wayne 
&  Southern  Railroad;  that  the  persons  named  in  the  charter  as 
directors  did  not  accept  said  charter  till  June  2,  1852,  when  they 
did  meet  and  accept  the  same,  and  organize  under  it.  It  is  alleged 
that  the  defendants  are  assuming  to  act  under  said  charter,  never 
having  organized  under  any  other.  The  court  below  sustained  a 
demurrer  to  the  information ;  thus  holding  the  defendants  to  be  a 
legal  corporation. 

The  present  Constitution  of  Indiana  took  effect  on  November 
I,  185 1.    It  contains  these  provisions: 

"  All  laws  now  in  force  and  not  inconsistent  with  this  Constitu- 
tion, shall  remain  in  force,  until  they  shall  expire  or  be  repealed." 
Sched.  (i  sub.  sec.)  of  Const. 

"  Corporations,  other  than  banking,  shall  not  be  created  by  spe- 
cial act,  but  may  be  formed  under  general  laws."    Art.  11,  §  13. 

"  All  acts  of  incorporation  for  municipal  purposes  shall  con- 
tinue in  force  under  this  Constitution,  until  such  time  as  the  Gen- 
eral Assembly  shall,  in  its  discretion,  modify  or  repeal  the  same." 
Sched.  supra,  sub.  sec.  4. 

The  charter  for  the  Fort  Wayne  &  Southern  Railroad  was 
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not  a  charter  for  municipal  purposes,  and,  hence,  was  not  specially 
continued  in  existence.    Art.  11,  §  13,  above  quoted,  prohibits  the 
creation  of  a  corporation  by  special  act  or  charter,  that  is,  as  we 
construe  the  prohibition,  through,  or  by  virtue  of,  such  special  act 
or  charter,  after  November  i,  1851.    The  policy  that  induced  the 
prohibition,  as  well  as  its  literal  import,  demands  this  construc- 
tion.   It  is  necessary  for  us  to  ascertain,  then,  when  the  defend- 
ants, if  ever,  were  created  a  corporation.    The  simple  enactment . 
of  the  charter  for  the  corporation,  by  the  legislature,  did  not  create  j 
the  corporation.    It  required  one  act  on  the  part  of  the  persons  I 
named   in  the  charter  to  do  that — ^namely,  acceptance   of  the  I 
charter  enacted. 

Says  Grant,  in  his  work  on  corporations,  vide  p.  13 :  "  Nor  can 
a  charter  be  forced  on  any  body  of  persons  who  do  not  choosj 
to  accept  it."  And  again,  at  page  18,  he  says,  "  The  funda- 
mental rule  is  this :  no  charter  of  incorporation  is  of  any  effect  until 
it  is  accepted  by  a  majority  of  the  grantees,  or  persons  who  are  to 
be  the  corporators  under  it.  Bagge's  case,  2  Brownl.  &  G.  100 ; 
S.  C.  I  Roll.  Rep.  224 ;  Dr.  Askew's  case,  4  Burr.  2200 ;  Rutter  v. 
Chapman,  8  M.  &  W.  25 ;  per  Wilmot,  J.,  Rex  v.  Vice-Chancellor, 
of  Cambridge,  3  Burr.  1661.  This  is  analogous  to  the  general  rule 
that  a  man  cannot  be  obliged  to  accept  the  grant  or  devise  of  an 
estate.  Townson  v.  Tickell,  3  B.  &  Aid.  31."  See,  also,  Ang.  & 
Am.  §  83,  where  it  is  said,  if  a  charter  is  granted  to  those  who  did 
not  apply  for  it,  the  grant  is  said  to  be  in  fieri  till  acceptance.  We 
need  not  inquire  whether  this  rule  extends  to  municipal  corpora- 
tions in  this  country.  As  to  what  may  constitute  an  acceptance 
we  are  not  here  called  on  to  decide,  as  the  information  expressly 
shows  that  there  was  none  in  this  case  till  June,  1852,  which  fact  is 
admitted  by  the  demurrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who  had 
not  applied  for  it,  was  but  an  offer,  on  the  part  of  the  State ;  a  con- 
sent that  the  persons  named  in  the  charter  might  become  a  cor- 
poration, might  be  created  such  an  artificial  being,  by  accepting  the 
charter  offered.  But  ary  ftfTer,  till  arrepted,  may  be  withdrav^n. 
In  this  case,  the  offer  made  by  the  btate,  m  1849,  was  withdrawn 
by  the  State,  November  i,  185 1,  by  then  declaring  that  no  corpora- 
tion, after  that  date,  should  be  created  except  pursuant  to  regula-  \ 
tions  which  she,  in  future,  through  her  legislature  would  pre-  I 
scribe. 

This  pretended  corporation,  then,  was  not  created  before  No- 
vember I,  1851 ;  and  it  could  be  created  afterward  only  by  the  con- 
current consent  of  the  State  and  the  corporators.  But,  at  that  date, 
the  Constitution  prohibited  both  the  State  and  corporators  from 
giving  consent  to  such  a  corporation,  to  wit :  one  coming  into  ex- 
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istence  through  a  special  charter ;  and  hence  necessarily  prohibited 
the  creation  thereof.  This  decision  accords  with  that  of  the 
Supreme  Court  of  the  United  States  in  Aspinwall  v.  Daviess 
County,  22  How.  p.  364 ;  where  it  was  held  that  the  new  Constitu- 
tion prohibited  a  subscription  of  stock  to  the  Ohio  &  Mississippi 
Railroad  Co.,  authorized  by  the  charter  of  the  corporation,  granted 
under  the  former  Constitution,  and  actually  voted  by  the  people  of 
the  county,  under  that  Constitution. 

Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  ac- 
cepted under  the  old  Constitution,  must  be  determined  on  a  trial  of 
the  cause  below. 

Had  the  provision  in  our  Constitution,  like  that  on  this  subject 
in  the  Constitution  of  Ohio,  ordained  that  the  legislature  should 
"  pass  no  special  act  conferring  corporate  powers,"  the  restraint 
would  clearly  have  been  imposed  alone  upon  future  legislative  ac- 
tion ;  but,  in  our  Constitution,  the  restraint  is  plainly  imposed  upon 
the  creation,  the  organization,  of  the  corporation  itself.  See  The 
State  V,  Roosa,  1 1  O.  St.  R.  16. 

Per  curiam.  The  judgment  is  reversed,  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

C.  B.  Smith,  /.  W.  Gordon,  and  Watt  J.  Smith  for  the  appellant. 

R.  Crawford  for  the  appellees. 


PATRICK  WALSH,  Appellant,  v.  THE  TRUSTEES  OF 
THE  NEW  YORK  AND  BROOKLYN  BRIDGE, 

Respondents. 

In  THE  Court  of  Appeals  of  New  York,  October  7,  1884. 

[Reported  in  96  New  York  Reports  427.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1883,  which  affirmed  a  judgment  in  favor 
of  the  defendants,  entered  upon  an  order  sustaining  a  demurrei:  to 
the  complaint  herein. 

The  nature  of  the  action  is  stated  in  the  opinion. 

Charles  /.  Patterson  for  appellant. 

W.  N.  Dykman  for  respondent. 

Earl,  J.  While  the  New  York  and  Brooklyn  Bridge  was  being 
constructed,  a  laborer  employed  thereon  carelessly  let  a  plank  fall 
from  the  suspended  structure,  which  struck  and  injured  the  plain- 
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tiff,  who  was  at  the  time  passing  upon  a  street  within  the  city  of 
New  York,  and  he  brought  this  action  to  recover  for  his  injuries. 
The  defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  it 
had  judgment  upon  the  demurrer,  which  was  affirmed  at  the  Gen- 
eral Term. 

The  theory  of  the  complaint  is  that  the  defendant  is  a  corpora- 
tion* and  that  the  laborer  was  in  its  employ,  and  that  it  was  re- 
sponsible for  his  carelessness  as  his  superior,  and  it  is  only  upon 
this  theory  that  the  action  can  be  maintained. 

We  are  of  opinion  that  the  bridge  trustees  were  either  agents 
of  the  State  or  agents  of  the  two  cities  of  New  York  and  Brook- 
lyn for  the  construction  of  the  bridge,  and  hence  that  they  were 
not  the  legal  superiors  of  the  laborer  and  were  responsible  only  for 
their  own  personal  misconduct  or  negligence. 

The  first  act  for  the  construction  of  the  bridge  was  the  act, 
chapter  399  of  the  Laws  of  1867,  which  created  a  body  corporate 
by  the  name  of  "  the  New  York  Bridge  Co."  The  corporation  was 
to  have  a  board  of  trustees,  and  a  capital  stock  divided  into  sliares. 
It  was  provided  in  the  act  that  the  two  cities  might,  upon  the 
terms  mentioned,  at  any  time,  take  the  bridge  and  acquire  all  the 
property  therein.  If  the  bridge  had  been  built  by  that  corporation 
and  the  power  had  been  exercised  in  behalf  of  the  two  cities,  the 
corporation  would,  ex  necessitate,  have  ceased  to  exist,  and  the 
bridge  would  have  been  a  free  bridge,  maintainable  by  the  two 
cities  as  the  owners  thereof.  The  act  also  provided  that  the  two 
dties  could  subscribe  for  and  take  shares  of  the  capital  stock,  or 
guarantee  the  bonds  of  the  corporation,  and  this  power  was  to 
some  extent  exercised  by  subscriptions  to  the  stock. 

That  act  was  amended  by  the  act,  chapter  26  of  the  Laws  of 
1869,  which  authorized  each  of  the  two  cities  to  be  represented  in 
virtue  of  the  stock  held  by  it  by  three  of  its  officers  in  the  board 
of  directors  of  the  corporation,  the  other  directors  to  be  chosen 
by  the  other  stockholders. 

The  act  of  1867  was  again  amended  by  the  act,  chapter  601  of 
the  Laws  of  1874.  The  first  section  provided  that  when  the  two 
dties  should  accept  the  provisions  of  the  third  section  of  the  act, 
and  when  the  owners  of  two-thirds  of  the  private  stock  of  the 
corporation  should  accept  the  provisions  of  the  second  section,  the 
board  of  directors  of  the  corporation  should  consist  of  twenty 
members  to  be  appointed  as  follows:  Eight  by  the  mayor  and 
comptroller  of  each  city ;  and  such  mayors  and  comptrollers  were 
to  be  ^jr  oMcio  members  of  the  board.     Sec.  2  provided  that 

*Only  so  mudi  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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whenever  any  private  stockholder  should  give  his  assent  as  therein 
mentioned,  the  directors  might,  on  behalf  of  the  two  cities,  pur- 
chase his  stock;  and  sec.  3  declared  the  bridge  to  be  a  public 
highway  between  the  two  cities,  subject  to  tolls,  and  authorized  the 
two  cities  to  subscribe  for  additional  stock.  That  act  left  the  cor- 
poration still  existing  with  the  two  cities  and  the  private  stock- 
holders owning  and  holding  all  the  stock.  But  before  any  sub- 
scriptions to  the  stock  were  made  under  that  act  by  the  two  cities, 
the  constitutional  amendments  took  effect  January  i,  1875,  sec.  ii 
of  art.  8  of  which  provides  as  follows :  "  No  county,  city,  town,  or 
village  shall  hereafter  give  any  money  or  property,  or  loan  its 
credit  to,  or  in  aid  of  any  individual,  association  or  corporation,  or 
become  directly  or  indirectly  the  owners  of  stock  in  or  lands  of 
any  association  or  corporation ;  nor  shall  such  county,  city,  town, 
or  village  be  allowed  to  incur  any  indebtedness,  except  for  county, 
city,  town,  or  village  purposes."  It  therefore  became  necessary  to 
destroy  the  bridge  corporation  before  the  two  cities  could  make 
any  further  contributions  to  the  construction  of  the  bridge,  and 
for  that  purpose  the  act,  chapter  300  of  the  Laws  of  1875,  was 
passed.  That  act  is  entitled  "  An  act  providing  that  the  bridge  in 
the  course  of  construction  over  the  East  River,  between  the  cities 
of  New  York  and  Brooklyn,  by  the  New  York  Bridge  Co.,  shall 
be  a  public  work  of  the  cities  of  New  York  and  Brooklyn,  and 
for  the  dissolution  of  said  company,  and  the  completion  and  man- 
agement of  the  said  bridge  by  the  said  cities."  Sec.  i  provides  that 
whenever  two-thirds  of  the  private  stock  of  the  corporation  shall 
have  been  retired  by  the  purchase  of  the  same,  as  provided  in  the 
act  of  1874,  the  corporation  shall  be  dissolved,  and  the  debts  and 
liabilities  of  the  same  shall  be  paid  by  the  trustees  of  the  bridge, 
and  the  bridge  shall  be  completed  and  managed  in  behalf  of  the 
two  cities  as  a  consolidated  district.  Sec.  2  provides  that  the 
mayor,  comptroller,  and  president  of  the  board  of  aldermen  of  the 
city  of  New  York  shall  appoint  eight  persons,  and  the  mayor, 
comptroller,  and  city  auditor  of  the  city  of  Brooklyn  shall  appoint 
eight  persons  as  trustees,  and  that  the  persons  so  appointed,  to- 
gether with  the  mayors  and  comptrollers  of  the  two  cities,  shall 
constitute  the  board  of  trustees  of  the  bridge,  and  shall  have  full 
power,  control,  and  direction  over  the  plan  and  construction  there- 
of;  that  the  trustees  so  appointed  shall  hold  office  for  two  years, 
and  all  vacancies  happening  by  the  expiration  of  any  term  or 
otherwise  shall  be  filled  by  appointment  in  the  same  way.  Sec.  3 
provides  that  from  and  after  the  dissolution  of  the  corpora- 
tion, the  bridge  shall  be  a  public  work  to  be  constructed  by  the 
two  cities  for  the  accommodation,  convenience,  and  safe  travel  of 
the  inhabitants  thereof,  and  that  the  expense  of  constructing  and 
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maintaining  the  same,  and  acquiring  the  land  necessary  therefor, 
and  all  liabilities  imposed  upon  the  two  cities,  or  incurred  by  them 
by  virtue  of  the  act,  shall  be  defrayed  by  them  in  the  proportion 
of  two-thirds  parts  by  the  city  of  Brooklyn  and  one-third  part  by 
the  city  of  New  York,  the  money  to  be  provided  by  the  two  cities 
upon  calls  made  by  the  trustees.  Sec.  4  provides  that  on  the 
completion  of  the  bridge  the  income  derived  from  the  same  shall 
be  applied  toward  the  payment  of  the  principal  and  interest  of 
all  bonds  issued  by  the  two  cities  for  the  bridge,  in  proportion  to 
the  amount  issued  by  the  cities  respectively.  Sec.  5  provides 
that  the  trustees  shall  have  power  "  to  purchase,  acquire,  and 
hold  "  for  the  two  cities  conjointly  as  much  real  estate  as  may  be 
necessary  for  the  purposes  of  the  bridge,  to  make  and  establish 
ordinances  and  laws  regulating  the  use  of  the  bridge,  under  rea- 
sonable penalties  to  be  recovered  in  their  behalf  and  in  their  name 
by  the  title  of  "  The  Trustees  of  the  New  York  and  Brooklyn 
Bridge,"  to  keep  and  maintain  the  bridge  in  good  and  proper  con- 
dition, and  in  case  of  injury  or  damage  thereto,  to  repair  and  re- 
store the  same ;  and  that  for  that  purpose  the  two  cities  shall  pro- 
vide and  pay  them  the  necessary  means  in  the  proportions  men- 
tioned. Sec.  6  provides  that  the  trustees  shall  have  power  to 
make  needful  rules  and  by-laws  for  the  government  of  their 
board ;  to  appoint  one  of  their  number  president,  and  also  a  secre- 
tary and  treasurer,  and  such  other  officers  and  subordinates  as  may 
be  necessary  for  the  performance  of  their  duties,  and  to  fix  their 
compensation ;  that  until  otherwise  determined  by  the  trustees,  the 
officers  of  the  corporation  at  the  time  of  the  dissolution  thereof 
shall  be  the  officers  of  the  board  of  trustees ;  and  that  they  shall 
present  a  monthly  statement  of  their  receipts  and  expenditures  to 
the  mayors  of  the  two  cities.  Sec.  10  provides  that  in  case  the 
trustees  shall  be  unable  to  acquire  the  necessary  real  estate  by  pur- 
chase, they  shall  have  the  right  to  acquire  the  same  by  proceed- 
ings in  the  exercise  of  the  right  of  eminent  domain,  and  that  the 
title  thus  acquired  shall  vest  in  the  two  cities  in  the  shares  men- 
tioned ;  that  no  action  or  proceeding  by  or  against  the  New  York 
Bridge  Co.  shall  abate  or  terminate  by  the  dissolution  of  the  cor- 
poration, but  that  the  court  may  substitute  the  trustees  as  a  party 
to  such  action  or  proceeding ;  that  all  property  or  assets  of  the  cor- 
poration at  the  time  of  its  dissolution  shall  remain  liable  for  the 
debts  and  obligations  of  the  company,  and  that  any  proceedings 
by  the  corporation  to  acquire  real  estate  pending  at  its  dissolution, 
may  be  prosecuted  by  the  trustees  to  a  final  determination,  and 
the  title  acquired  thereby  shall  vest  in  the  two  cities  as  before  pro- 
vided. Sec.  II  provides  that  in  case  any  private  stockholder 
of  the  bridge  corporation  shall  have  declined  to  sell  his  stock  as 
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provided  in  sec.  2  of  the  act  of  1874,  the  trustees  shall  proceed 
at  once  to  acquire  the  same  for  and  on  behalf  of  the  two  cities  in 
the  manner  provided  in  the  preceding  section  for  the  taking  of  real 
.  estate.  Sec.  12  provides  that  upon  the  dissolution  of  the  bridge 
corporation  as  provided  in  the  act,  the  bridge  and  all  its  appur- 
tenances, and  all  the  property  and  effects  connected  therewith, 
shall  vest  absolutely  in  the  two  cities,  in  shares  to  each  of  the  cities 
equal  to  the  amount  paid,  and  to  be  paid  by  them  for  the 
construction  of  the  bridge  and  the  land  and  appurtenances 
thereof. 

It  will  be  seen  by  this  analysis  of  the  act  of  1875,  that  the  bridge 
corporation  was  utterly  wiped  out ;  that  was  the  main  purpose  of 
the  act.  People,  ex  rel.  Murphy,  v.  Kelly,  76  N.  Y.  475.  Pro- 
vision was  made  for  divesting  the  corporation  of  all  its  property, 
and  vesting  it  in  the  two  cities,  not  in  the  bridge  trustees.  There 
can  be  no  pretence  that  there  is  any  language  in  the  act  expressly 
creating  a  new  corporation  to  take  the  place  of  the  one  dissolved. 
After  the  dissolution  of  the  bridge  corporation,  and  the  acquisition 
of  all  its  property,  and  the  interest  of  all  its  stockholders  on  behalf 
of  the  two  cities,  there  remained  no  longer  any  stock,  or  any  shares 
of  stock,  or  any  fixed  capital,  or  any  stockholders.  The  two 
cities  became  the  conjoint  owners  of  all  the  bridge  property  as  the 
proprietors  thereof  in  certain  proportions.  There  could  have  been 
no  intention  on  the  part  of  the  legislature  to  create  a  new  corpora- 
tion. If  there  had  been  an  intention  to  use  a  corporation  for  the 
construction  of  the  bridge,  it  would  not  have  been  necessary  to 
utterly  destroy  the  existing  corporation.  That  could  have  been 
so  moulded  as  to  suit  the  new  purposes.  Such  an  intention  might 
have  defeated  the  purposes  of  the  act  in  view  of  the  constitutional 
amendment  then  recently  adopted.  That  absolutely  prohibits  the 
two  cities  from  giving  money  or  loaning  credit  to  any  corporation 
whatever.  Without  now  determining  that  the  legislature  could 
not  have  created  a  private  corporation  with  authority  to  build  this 
bridge  for  the  sole  benefit  of  the  two  cities,  with  money  to  be 
furnished  solely  by  them,  it  is  believed,  from  the  language  of  the 
act,  that  the  projectors  and  promoters  of  the  bridge,  who  procured 
its  passage,  meant  to  avoid  the  risk  of  a  collision  with  the  Consti- 
tution by  the  creation  of  a  corporation  to  build  and  maintain  the 
bridge  with  the  funds  and  credit  of  the  two  cities.  Nor,  in  view  of 
that  constitutional  provision,  should  we  hold  that  a  corporation 
was  created  by  implication,  and  thus  bring  the  act  under  the  possi- 
ble condemnation  of  the  Constitution.  Express  words  of  incor- 
poration need  not  be  used  to  create  a  corporation.  One  may  arise 
without  express  words  of  creation  out  of  the  general  language 
used  in  an  act  where  a  corporation  is  necessary  to  accomplish  the 
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purpose  of  the  act.  Here  a  corporation  was  not  needed  to  accom- 
plish any  of  the  purposes  of  the  act  of  1875.  It  was  not  needed 
to  take  and  hold  the  bridge  property,  as  that  was  all  vested  in  the 
two  cities.  It  was  not  needed  to  take  and  hold  the  real  estate  to  be 
acquired  for  the  bridge,  as  that  was  all  to  be  vested  in  the  same 
way.  Every  purpose  of  the  act  could  be  accomplished  by  the 
trustees  acting  for  and  on  behalf  of  the  two  cities  as  their  repre-  ( 
sentatives  and  agents,  the  cities  furnishing  all  the  corporate  capac- 
ity needed  to  hold  and  perpetuate  indefinitely  the  bridge  and  the 
property  and  franchises  connected  therewith. 

The  language  in  sec.  5  of  the  act,  which  empowers  the 
trustees  "  to  purchase,  acquire,  and  hold  "  for  the  two  cities  real 
estate,  did  not  authorize  them  to  take  the  title  to  the  real  estate 
in  their  own  names  as  trustees.  They  were  to  purchase  and  ac- 
quire the  title  on  behalf  of  the  two  cities  and  in  their  names,  and 
to  hold  it  as  trustees  for  them.  Other  parts  of  the  act,  if  this  were 
doubtful,  make  it  plain.  All  the  real  estate  owned  by  the  bridge 
corporation  at  the  time  of  its  dissolution,  and  all  that  should  be 
acquired  by  hostile  proceedings  under  sec.  10,  were  in  terms 
vested  in  the  two  cities ;  and  it  could  not  have  been  the  legislative 
intention  that  a  portion  of  the  real  estate  should  be  vested  in  the 
trustees  and  a  portion  in  the  cities. 

The  authority  conferred  upon  the  trustees  by  sec.  5,  to  sue 
for  penalties  in  the  aggregate  name  of  "  the  trustees  of  the  New 
York  and  Brooklyn  Bridge,"  and  the  authority  under  sec.  10 
to  substitute  the  trustees  as  a  party,  to  any  action  pending  for  or 
against  the  corporation,  do  not  show  a  legislative  intention  to 
create  a  corporation  nor  raise  one  by  implication.  The  legislature 
could  have  authorized  the  same  actions  and  proceedings  to  be 
maintained  in  the  name  of  the  president  of  the  board  of  trustees, 
or  in  the  name  of  any  other  officer  or  agent  of  the  cities,  or  of 
either  of  them.  All  that  was  mere  matter  of  convenience.  It  is  / 
not  uncommon  for  statutes  to  endow  administrative  boards  which 
are  organized  for  public  purposes,  and  are  mere  public  agents, 
with  capacity  to  sue  and  be  sued  by  an  aggregate  name.  The 
name  in  which  these  trustees  were  authorized  to  sue  was  not 
given  to  them  as  a  corporate  name.  They  were  not  a  self-perpetu- 
ating body;  they  owned  no  property,  and  whatever  money  they 
should  recover  for  penalties  or  receive  from  any  source,  and  what- 
ever personal  property  should  at  any  time  be  in  their  possession, 
they  would  be  obliged  to  hold  and  administer  for  the  benefit  of 
the  two  cities  for  the  precise  purposes  mentioned  in  the  act.  They 
represented  and  acted  for  the  two  cities  as  their  agents  just  as  the 
water  commissioners  represented  the  city  of  New  York  in  the 
cases  of  Appleton  v.  Water  Commissioners,  2  Hill,  432,  and 
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Bailey  v.  Mayor,  etc.,  3  id.  53  p,  and  2  Denio,  433 ;  as  the  board  of 
public  works  represented  the  District  of  Columbia  in  the 
case  of  Barnes  v.  District  of  Columbia,  91  U.  S.  540;  as  the 
Rochester  water  commissioners  represented  the  city  of  Rochester 
in  66  N.  Y.  413,  and  as  the  park  commissioners  represented  the 
city  of  New  York  in  the  case  of  Ehrgott  v,  Mayor,^  recently  de- 
cided by  us.  In  all  the  cases  mentioned  the  commissioners  and 
boards  had  powers  quite  as  absolute  and  independent  as  those  pos- 
sessed by  these  trustees,  and  yet  they  were  held  to  be  mere  agents 
of  the  municipalities  which  they  represented. 

In  Ex  parte  Newport  Marsh  Trustees,  16  Sim.  346,  the  trustees 
were  held  to  be  a  corporation  by  implication  because  a  corpora- 
tion was  necessary  for  the  purposes  of  the  act  of  Parliament 
creating  them.  In  the  Mersey  Docks  Cases,  11  H.  of  L.  Cas.  687, 
"  the  Mersey  Docks  and  Harbor  Board  "  was  expressly  created 
a  corporation  by  act  of  Parliament. 

The  litigation  in  the  case  of  Miller  v.  Mayor,  etc.,  13  Blatchf. 
469 ;  109  U.  S.  385,  and  that  in  the  case  of  People,  ex  rel.  Murphy, 
V.  Kelly,  76  N.  Y.  475,  were  conducted  through  all  their  stages 
without  the  presence  as  a  party  of  "the  Trustees  of  the  New 
York  and  Brooklyn  Bridge,"  as  a  corporation,  and  yet  if  there 
was  such  a  corporation,  its  presence  as  a  party  was  necessary  to 
a  proper  determination  of  those  cases.  In  the  latter  case  it  was 
said :  "  The  act  of  1875  is  not,  as  claimed  by  the  appellant,  in 
conflict  with  the  constitutional  provision  above  recited.  It  was  not 
the  purpose  or  effect  of  the  act  to  make  the  city  of  New  York  a 
stockholder  in  the  bridge  company,  or  to  cause  it  to  loan  any 
money  or  credit  to  such  company.  It  was  the  purpose  of  the  act 
to  extinguish  the  company,  and  vest  all  its  property  in  the  two 
cities  for  a  public  purpose." 

So  far  the  discussion  has  proceeded  without  noticing  the  fact 
that  the  complaint  alleges  that  the  defendant  is  a  domestic  cor- 
poration, and  if  that  is  to  be  taken  as  a  pure  allegation  of  fact, 
then  it  is  admitted  by  the  demurrer,  But  such  effect  has  not  been 
claimed  for  the  allegation  on  the  argument  before  us.  We  must 
take  notice  of  the  public  acts  authorizing  the  construction  of  the 
.  bridge,  and  those  acts  may  be  read  as  if  embodied  in  the  com- 
plaint, and  then  the  allegation  that  the  defendant  is  a  corporation 
is  a  mere  conclusion  of  law  not  admitted  by  the  demurrer.  We 
must  look  at  the  acts  to  see  whether  it  is  a  corporation  or  not,  and 
we  have  reached  the  conclusion,  for  the  reasons  which  we  have 
given,  that  it  is  not. 

It  follows  that  no  judgment  could  in  this  action  be  rendered 

^Ante,  p.  264. 
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against  "  the  trustees  of  the  New  York  and  Brooklyn  Bridge  "  as 
a  corporation. 

The  judgment  should  be  af&rmed,  with  costs. 

All  concur. 

Judgment  affirmed.  (y^ 


CA^<>^   .Uxt 


JONATHAN  H.   B.   SMITH  v.   THE  SILVER  VALLEY,,*^ -^ -«'-—- 

MINING  CO.  AND  Others.  y^  ^ , 

In  the  Court  of  Appeals  of  Maryland,  June  24,  1885.        '     ' 

[Reported  in  64  Maryland  Reports  85.] 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Alvey,  C.  J. ;  Yellott,  Miller,  Rob- 
inson, Irving,  and  Ritchie,  JJ. 

William  S.  Bryan,  Jr.,  and  William  M.  Merrick  for  the  ap- 
pellant. 

N,  Penniman  Bond  and  Rufus  W.  Applegarth  for  the  ap- 
pellees. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  charter  of  the  "  Silver  Valley  Mining  Co."  was  granted  by 
the  legislature  of  North  Carolina  by  an  act  which  was  ratified  on 
the  15th  of  February,  1861. 

The  title  of  this  statute  is  "  An  Act  to  incorporate  the  Silver 
Valley  Mining  Co.,  in  the  County  of  Davidson."  By  the  first 
section  it  is  enacted  that  Ave  named  persons  and  "  their  associates, 
successors,  and  assigns,  be  and  they  are  hereby  created  and  con- 
stituted a  body  politic  and  corporate,  by  the  name  and  style  of  the 
Silver  Valley  Mining  Co.,  for  the  purpose  of  working,  mining, 
and  exploring  for  silver,  gold,  copper,  iron  and  all  other  metals 
and  minerals,  and  for  mining,  rending,  smelting  and  working  the 
same,  and  by  that  name  may  sue  and  be  sued."  "  May  have  a  com- 
mon seal,  and  may  enjoy  all  the  privileges  and  powers  incident  to 
mining  or  smelting  corporations,  and  may  also  purchase,  hold  and 
convey  any  real  or  personal  property  or  estate  as  capital  stock,  to 
the  amount  of  one  million  of  dollars." 

The  second  section  provides  "  that  the  said  corporation  may 
divide  their  stock  into  such  number  of  shares,  and  may  provide  for 
the  sale  and  transfer  thereof  in  such  manner  and  form  as  said 
corporation  shall  from  time  to  time  deem  expedient,  and  may  levy 
and  collect  assessments,  forfeit  and  sell  delinquent  shares,  declare 
and  pay  dividends  on  the  shares,  and  may  make,  alter  and  repeal 
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such  by-laws  and  regulations  as  said  corporation  may  deem  nec- 
essary, not  repugnant  to  the  laws  of  this  State  and  of  the  United 
States." 

The  third  section  makes  it  "  lawful  for  the  said  corporation  to 
be  managed  by  three  or  five  directors,  two  of  whom  at  least  shall 
be  residents  of  this  State,  who  shall  have  power  to  fill  vacancies  in 
their  own  body,  shall  continue  in  office  until  others  are  elected  or 
appointed,  and  shall  exercise  all  such  rights  as  by  this  act  are  con- 
ferred and  granted ;  but  the  stockholders  shall  have  the  right  to 
elect  said  directors  annually."  By  the  other  sections  it  is  enacted 
that  the  aforesaid  five  named  corporators  "  shall  manage  the 
affairs  of  said  corporation  as  directors  until  others  are  elected  or 
appointed,"  that  the  "  corporation  shall  exist  for  thirty  years,  and 
that  this  act  shall  be  in  force  from  and  after  its  ratification." 

The  appellant  by  his  bill  in  this  case  filed  in  February,  1880, 
avers  that  in  March,  1869,  he  became  the  holder  of  a  certificate 
which  justly  and  legally  entitled  him  to  the  ownership  of  1800 
shares  of  the  capital  stock  of  this  corporation,  each  of  greater 
value  than  one  dollar,  and  his  complaint  is  that  at  a  meeting  of  the 
directors  held  in  Baltimore  in  February,  1879,  ^  resolution  was 
passed  imposing  an  assessment  of  two  cents  a  share,  and  declaring 
that  if  this  was  not  paid  before  the  31st  of  March  following,  the 
stock  on  which  it  was  not  paid  should  be  forfeited  to  the  corpora- 
tion and  sold  for  its  benefit,  and  that  his  stock  was  under  this 
assessment  declared  forfeited,  and  the  form  of  a  sale  thereof  had. 
He  charges  that  the  directors  had  no  right  to  hold  a  meeting  for 
this  purpose  out  of  the  State  of  North  Carolina,  and  that  their  pro- 
ceedings in  the  premises  were  wholly  void ;  that  he  had  no  notice 
of  the  proceedings  of  this  meeting  until  many  months  after- 
ward, though  he  was  and  has  been  for  many  years  a  resident  of 
Baltimore,  and  that  the  directors  and  other  authorities  of  the  cor- 
poration did  not  wish  their  said  proceedings  to  be  known  by  him; 
that  no  suitable  or  effective  means  were  taken  to  give  notice  there- 
of even  by  advertisement  in  the  public  papers,  the  same  having 
been,  as  he  is  informed,  published  in  a  paper  which  he  does  not 
take  and  very  seldom  sees;  that  the  pretended  sale  of  his  stock 
-was  made  to  Wilkins,  the  president,  and  Denison,  the  treasurer  of 
the  corporation,  and  that  these  pretended  proceedings  of  forfeiture 
-were  carried  out  by  their  influence,  co-operating  with  other  per- 
sons who  are  unknown  to  him ;  that  shortly  after  these  proceedings 
came  to  his  knowledge,  he  made,  through  his  counsel,  a  formal 
tender  to  the  president  of  the  amount  of  the  assessment  with  in- 
terest thereon,  and  demanded  to  be  reinstated  in  the  possession  and 
enjoyment  of  his  stock,  but  this  demand  was  refused;  that  all 
these  proceedings  purporting  to   forfeit  his   stock  are  merely 


SEC.  la.]  SMITH  V.  SIL.  VAL.  MIN.  CO.,  Ct  al.  73 

illusory,  have  been  carried  out  for  the  benefit  of  Wilkins  and  Den- 
ison,  officers  of  the  corporation  as  aforesaid,  and  that  they  are  not 
only  void  in  law  by  reason  of  holding  the  meeting  beyond  the 
limits  of  the  State  which  granted  the  charter,  and  by  reason  of  the 
attempt  to  deprive  him  of  his  property  without  notice  in  con- 
travention of  the  first  principles  of  justice,  and  of  the  organic  law 
of  the  State  of  North  Carolina  as  it  existed  at  the  time  this  cor- 
poration was  chartered,  but  that  they  are  by  reason  of  the  facts 
above  stated,  inequitable,  unjust  and  in  fraud  of  his  rights. 

The  bill  then  prays  that  the  company  and  Wilkins  and  Denison 
may  severally  answer  under  oath,  and  set  forth  explicitly  and  fully 
the  proceedings  whereof  the  forfeiture  of  his  stock  is  alleged  to 
have  occurred,  and  may  discover  when,  by  whom,  and  to  whom 
it  was  sold  and  at  what  price,  who  is  now  the  holder  or  ostensible 
holder  thereof,  and  for  whose  benefit  and  interest  the  same  is  held, 
why  they  did  not  give  greater  publicity  to  their  said  proceedings, 
and  the  names  of  the  persons  who  combined  and  co-operated  with 
them  in  the  formation  and  consummation  of  the  attempt  to  forfeit 
his  stock,  if  any  such  persons  there  be,  and  to  whose  benefit  the 
supposed  forfeiture  and  sale  have  inured ;  that  these  proceedings 
of  the  corporation  may  be  declared  to  be  null  and  void,  that  the 
supposed  forfeiture  and  sale  may  be  annulled,  that  he  may  be  rein- 
stated in  the  possession  and  enjoyment  of  his  said  stock,  that  the 
said  company  and  Wilkins  and  Denison  may  be  forever  enjoined 
and  prohibited  from  setting  up  this  supposed  forfeiture,  and 
from  claiming  any  benefit  therefrom,  and  that  he  may  have  full 
and  fair  compensation  from  them  on  account  of  the  premises,  and 
for  general  relief. 

All  the  defendants  filed  a  demurrer  to  the  bill,  which  was 
overruled.  They  then  filed  separate  answers  in  which  they  put  the 
complainant  upon  proof  of  his  ownership  of  stock,  deny  all  the 
charges  of  combination  or  fraud,  set  out  the  proceedings  under 
which  the  forfeiture  and  sale  were  made,  and  insist  that  the  same 
were  duly  and  lawfully  conducted,  and  are  legal  and  valid.  Proof 
was  then  taken,  and  upon  the  hearing  the  court  below  passed  a 
decree  dismissing  the  bill,  and  from  that  decree  this  appeal  is 
taken. 

It  thus  appears  that  one  of  the  grounds  upon  which  the  bill 
assails  the  validity  of  the  forfeiture  is,  that  the  meeting  of  the 
directors  at  which  the  proceedings  to  that  end  were  adopted  was 
not  held  within  the  limits  of  the  sovereignty  granting  the  charter ; 
but  another  question  is  presented,  and  this  goes  to  the  corporate 
existence  of  this  company  at  the  time  the  appellant  became  a 
holder  of  its  stock.  The  mere  grant  of  a  charter  like  this,  where  it 
does  not  appear  upon  the  face  of  the  incorporating  act,  or  other- 
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wise,  that  the  named  corporators  applied  for  it,  does  not  create 
the  corporate  body.  Something  more  must  be  done.  There  must 
be  at  least  an  acceptance  of  the  grant  by  a  majority  of  the  cor- 
porators, before  corporate  life  and  existence  can  begin.  AngeU  & 
Ames  on  Corp.  (ii  Ed.),  §  8i ;  Morawetz  on  Private  Corp.,  §§  14, 
17;  Boone  on  Corp,  §  23.  Nor  is  this  a  case  in  which  accept- 
ance is  to  be  presumed  or  inferred  from  the  assumption  and  ex- 
ercise of  the  corporate  powers,  for  the  proof  clearly  shows  when, 
where,  and  how  this  charter  was  accepted.  The  testimony  is  ex- 
plicit and  without  contradiction,  that  the  named  corporators  held 
their  first  meeting  in  the  city  of  Baltimore  on  the  5th  of  March, 
1 86 1,  less  than  a  month  after  the  passage  of  the  act,  and  that  on 
the  next  day  (March  6,  1861)  they  accepted  the  charter  at  a  meet- 
ing held  by  them  at  the  same  place.  It  also  appears  that  at  the 
same  time  or  shortly  thereafter,  they  elected  a  president,  secretary 
and  treasurer,  adopted  a  seal,  determined  upon  the  number  and 
par  value  of  the  shares  of  capital  stock,  and  in  fact  did  everything 
pertaining  to  the  organization  of  the  company,  at  meetings  held 
by  them  at  the  same  place.  In  short,  the  proof  is  direct  and  posi- 
tive, that  no  official  meeting  either  of  the  corporators,  stockholders 
or  directors  was  ever  held  in  North  Carolina  until  the  spring  of 
1882,  nearly  two  years  after  tliis  bill  had  been  filed.  In  view  of 
the  fact  that  all  these  corporate  acts  are  thus  clearly  proven  to  have 
been  done  out  of  the  State  granting  the  charter,  the  question 
arises  as  to  their  validity  and  the  consequent  legal  existence  of  this 
corporation  in  March,  1869,  when  the  appellant  purchased  his 
stock.  This  question  is  as  directly  presented  under  the  averments 
of  the  bill  and  answers  in  this  case  as  it  ever  can  be  in  a  civil  suit. 
Legal  ownership  of  the  stock  which  is  the  foundation  of  the  relief 
prayed  is  alleged  in  the  bill,  and  not  admitted  by  the  answers. 
What,  then,  is  the  law  upon  this  subject? 

It  seems  to  be  well  settled  by  the  weight  of  authority  that 
directors  may  hold  meetings,  have  an  office,  make  contracts,  and 
transact  a  part,  at  least,  of  the  general  business  of  the  corporation 
in  another  State,  unless  prohibited  by  local  legislation.  But  the 
directors  when  so  acting  are  not  the  corporate  body,  but  its  mere 
agents.  Angell  &  Ames  on  Corp.,  §  104 ;  Bait.  &  Ohio  R.  R.  Co. 
et  al  V.  Glenn  et  al,,  28  Md.  287.  Nor  do  we  think  it  makes  any 
difference  as  to  the  operation  of  this  rule,  that  the  named  corpora- 
tors, as  in  this  case,  are  empowered  by  the  charter  to  manage  the 
affairs  of  the  corporation,  and  to  exercise  all  such  rights  as  the 
charter  grants,  "  as  directors  "  until  others  are  elected.  The  two 
capacities  of  corporators  and  directors  are  distinct,  and  they  can- 
not do  in  the  latter  those  acts  which  the  law  requires  them  to  do 
in  the  former  capacity.    We  find  nothing  in  this  charter  which  dis- 
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penses  with  the  necessity  of  its  acceptance,  and  of  organization 
under  it,  by  them  as  corporators,  and  certainly  nothing  which 
authorizes  them,  even  if  the  grant  of  such  authority  would  in  any 
case  be  valid,  to  do  these  acts  in  another  State.  But  while  the 
directors  may  thus  act  as  agents  of  the  corporation,  it  has,  ever 
since  the  decision  of  the  Supreme  Court  in  the  case  of  the  Bank  of 
Augusta  V,  Earle,  13  Peters,  519,  been  the  recognized  rule  of 
American  law,  that  a  corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is  enacted ;  that  it 
exists  by  force  of  the  law,  and  where  that  ceases  to  operate  the 
corporation  can  have  no  existence ;  that  it  must  dwell  in  the  place 
of  its  creation  and  cannot  migrate  to  another  sovereignty;  and 
that  it  cannot  hold  meetings,  pass  notes,  or  do  any  corporate  acts 
strictly  so  called  outside  of  that  sovereignty.  Angell  &  Ames  on 
Corp.,  §  104;  Green's  Brice's  Ultra  Vires,  442,  note  a;  Boone  on 
Corp.,  §  66. 

The  two  cases  most  generally  cited  in  illustration  and  appli- 
cation of  this  rule  are  Miller  v.  Ewer,  2^  Maine,  509,  and  Free- 
man V.  Machias  Water  Power  &  Mill  Co.,  38  Maine,  343.  The 
former  was  a  writ  of  entry  to  recover  a  tract  of  land  in  the  State 
of  Maine,  and  the  demandants  claimed  title  through  a  mortgage 
thereof  executed  by  the  president  and  secretary  of  the  Bluehill 
Granite  Co.,  a  corporation  chartered  by  that  State  in  1836.  It  ap- 
peared in  proof  that  shortly  after  the  date  of  the  charter,  a  meet- 
ing of  the  corporators,  for  organization  under  it,  was  called  and 
held  in  the  city  of  New  York,  that  the  charter  was  there  accepted, 
and  the  officers  of  the  corporation,  president,  secretary,  and  direc- 
tors, were  there  chosen ;  that  at  a  meeting  of  the  directors  held  in 
the  same  city  in  April,  1837,  the  president  and  secretary  were, 
authorized  by  vote  to  execute  the  mortgage  in  question,  which  they 
accordingly  did,  and  there  was  no  proof  that  any  meeting  for  the 
org^anization  of  the  company,  or  for  the  choice  of  its  officers,  had 
ever  been  held  in  the  State  of  Maine.  The  court  upon  this  proof 
held  that  the  mortgage  passed  no  title  because  the  directors  who 
ordered  its  execution  were  not  lawfully  chosen,  and  by  a  process 
of  reasoning  which  seems  to  us  entirely  sound,  reached  the  con- 
clusion and  laid  down  the  proposition  "  that  all  votes  and  pro- 
ceedings of  persons  professing  to  act  in  the  capacity  of  cor^- 
porators  when  assembled  without  the  bounds  of  the  sovereignty 
granting  the  charter  are  wholly  void."  The  court  also  in  its 
opinion  delivered  by  Shepley,  J.,  reviewed  the  only  two  cases, 
those  of  Copp.  V,  Lamb,  3  Fairfield,  314,  and  McCall  v.  Byram 
Manuf.  Co.,  6  Conn.  428,  which  had  seemingly  decided  the  con- 
trary, and  showed  that  in  them  the  question  was  either  not  ex- 
amined or  not  presented  for  decision. 
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In  the  other  case  a  party  sued  the  corporation  for  dividends 
upon  his  stock,  which  he  alleged  had  been  illegally  forfeited. 
There  also  it  appeared  that  the  act  of  incorporation  was  passed  by 
the  legislature  of  Maine  in  March,  1836,  and  in  April  following  an 
attempted  organization  was  made  in  the  city  of  Boston,  where  the 
number  of  shares  was  determined  and  the  certificate  issued ;  and 
the  court,  following  the  decision  in  Miller  v.  Ewer,  held  that  the 
stock  certificate  which  the  plaintiff  offered  as  proof  of  his  right 
being  evidenced  by  officers  chosen  in  Boston,  was  invalid,  because 
there  can  be  no  stock  in  a  non-existent  corporation,  and  that  he 
could  not  be  a  stockholder  under  any  attempted  organization  out- 
side of  the  State  granting  the  charter. 

As  we  have  said,  these  cases  have  been  generally  approved  as 
expressing  the  correct  rule  of  law  on  this  subject,  and  we  have 
found  no  subsequent  case  in  which,  upon  the  same  or  a  similar 
state  of  facts,  a  different  adjudication  has  been  made.  In  Keene 
and  Brady,  Trustees,  et  al.  v.  Van  Reuth,  48  Md.  184,  no  ques- 
tion as  to  the  validity  of  corporate  acts  like  those  in  the  present 
case,  done  or  attempted  to  be  done  by  corporators  out  of  the 
State  granting  the  charter,  arose  or  was  decided.  Courts  have 
sometimes  differed  as  to  what  are  corporate  acts,  and  what  are 
acts  merely  of  agents,  the  majority  holding  that  the  directors  are 
merely  agents,  while  some  hold  their  acts  as  directors  to  be  cor- 
\,^^rate  acts,  b^^he^  cases_are  uniform  in  holding  that  the  charter 
I  can  be  accepted  ancTthe  corporation  organized  only  within  the 
\  limits  of  the  State  creating  it.  Nor^do  we  see  any  good  reason 
why  this  rule  should  not  be  applied  and  enforced  when  a  proper 
case  for  its  application  arises,  in  the  tribunals  of  the  State  in 
which  the  unauthorized  acts  are  done  or  the  suit  instituted,  as  well 
as  by  the  courts  of  the  incorporating  State.  The  doctrine  that  a 
corporation  must  exist  in  the  place  of  its  creation  and  cannot 
migrate  to  another  sovereignty,  is  so  reasonable  and  just,  and  so 
firmly  embedded  in  our  jurisprudence,  that  courts  ought  to  have  no 
hesitation  in  enforcing  it.  But  it  would  be  of  little  practical  utility 
if  corporators  under  an  act  passed  by  one  State  can  leave  it  and  go 
to  another,  and  there  accept  the  charter,  effect  an  organization, 
and  thus  bring  the  corporation  into  existence  in  a  different  sov- 
ereignty, and  there  proceed  to  act  under  it  until  restrained  by  a 
writ  of  quo  warranto.  Such  acts  are  mere  usurpations  of  power, 
mere  attempts  to  exercise  authority  by  persons  destitute  of  it,  and 
should,  in  our  judgment,  be  declared  inoperative  and  void,  no 
matter  what  the  consequences  may  be,  whenever  they  are,  as  they 
have  been  in  this  case,  clearly  proved,  and  a  court  is  asked  to 
grant  relief  to  a  suitor  whose  right  thereto  is  founded  upon  their 
assumed  or  supposed  validity.    There  is  no  rule  of  comity  which 
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requires  one  State  to  be  made  the  birthplace  of  corporations  char- 
tered by  another. 

We  are  therefore  of  opinion  that  upon  the  facts  appearing  in 
this  record,  this  supposed  corporation  had  no  existence  at  the  time 
the  appellant  became  the  holder  of  what  purported  to  be  a  certifi- 
cate of  its  stock,  and  upon  this  ground  alone  we  rest  the  affirmance 
of  the  decree  dismissing  his  bill,  without  considering  the  other 
questions  which  have  been  argued  with  much  ability  by  counsel  for  ^  J-^""^ 
the  appellant.  ^ 

Decree  affirmed.  "^ 


CHARLES  J.  BONAPARTE  v.  THE  BALTIMORE,  HAMP- 
DEN &  LAKE  ROLAND  RAILROAD  CO.  and  Others. 

In  the  Court  of  Appeals  of  Maryland,  February  17,  1892. 

[Reported  in  75  Maryland  Reports  340.] 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in  Equity. 

The  case  is  stated  in  the  opinion  of  the  court.  A  re-argument 
of  the  case  "  upon  the  question  of  the  validity  of  the  organization 
of  the  corporation  under  the  charter  of  1872,  and  the  right  to  ex- 
ercise the  rights  and  franchises  therein  named,"  was  ordered  by 
the  court. 

The  cause  was  argued  before  Alvey,  C.  J. ;  Robinson,  Irving, 
Br>-an,  Fowler,  and  McSherry,  JJ.,  and  was  re-argued  before  the 
full  bench. 

William  Reynolds  and  Charles  /.  Bofuiparte,  with  whom  was 
William  S.  Keech  on  the  brief,  for  the  appellant. 

Francis  K.  Carey  and  Fielder  C.  Slingluff  for  the  appellees. 

Irving,  J.,  delivered  the  opinion  of  the  court. 

By  chapter  284  of  the  acts  of  the  General  Assembly  of  1872 
was  passed  the  act  entitled  "  An  Act  to  incorporate  the  Baltimore, 
Hampden  &  Lake  Roland  Railroad  Co."  The  first  section  of  the 
act  names  certain  persons  as  commissioners  to  take  subscriptions 
to  the  capital  stock  of  the  company ;  and  in  case  of  the  death,  res- 
ignation, or  refusal  to  serve  of  any  of  the  persons  named  as  com- 
missioners, a  majority  of  the  remaining  commissioners  were  given 
authority  to  appoint  others.  By  the  second  section  of  the  act  the 
subscribers  to  the  stock,  and  their  successors  and  assigns,  are  de- 
clared incorporated  into  a  company  by  the  name  of  "  Baltimore, 
Hampden  &  Lake  Roland  Railroad  Co.,"  with  perpetual  succession 
under  that  name,  with  power  of  holding,  purchasing,  and  encum- 
bering property  for  the  purposes  of  the  corporation. 

The  third  section  makes  the  capital  stock  of  the  company  to 
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consist  of  shares  not  exceeding  two  thousand  in  number,  of  the 
value  of  fifty  dollars  per  share;  five  dollars  of  which  was  to  be 
paid  at  the  time  of  subscription,  and  the  residue  in  such  instal- 
ments as  the  president  and  directors  should  determine. 

By  the  fourth  section,  as  soon  as  five  hundred  shares  should 
be  subscribed,  the  commissioners  to  take  the  subscriptions  were 
authorized,  by  publishing  notice  as  prescribed,  to  call  a  meeting  for 
the  election  of  seven  directors,  who  on  being  elected  should  elect  a 
president,  for  whose  qualification  the  fifth  section  provides. 

The  sixth  section  gives  the  company  thus  incorporated  power  to 
construct  a  railroad  with  one  or  two  tracks  and  necessary  sidings 
for  the  transportation  of  travellers  or  freight  by  horse  power,  and 
gives  the  company  the  exclusive  use  of  any  streets  or  county  roads 
over  which  they  may  wish  to  lay  their  tracks  between  Boundary 
Avenue  and  Lake  Roland,  "  provided  said  track  or  tracks  are 
constructed  in  such  manner  as  not  to  interfere  with  the  travel  on 
said  streets  or  roads." 

The  seventh  section  provides  for  the  condemnation  of  the  right 
of  way  and  estimating  damages  and  benefits.  The  eighth  section 
prescribes  the  rate  of  fare,  not  exceeding  five  cents  per  mile,  or  for 
the  fraction  of  one. 

The  ninth  section  authorizes  the  borrowing  of  money  to  the  ex- 
tent of  twenty-five  thousand  dollars;  the  tenth  authorizes  the 
making  of  by-laws,  rules  and  regulations,  and  the  appointment 
and  employment  of  officers. 

The  eleventh  section  provides  "that  said  company  shall  com- 
mence said  railway  within  three  years  from  the  passage  of  this 
act,  and  complete  the  same  in  ten  years."  By  the  twelfth  and  last 
section  the  act  is  made  to  go  into  effect  upon  its  passage,  and  the 
right  to  alter,  amend,  or  repeal  is  reserved  to  the  legislature. 

The  appellant  is  a  property  owner  residing  on  Roland  Avenue, 
which  is  opened  as  a  public  avenue  or  highway,  of  the  width  of 
sixty  feet,  past  his  property ;  and  has  filed  his  bill  for  an  injunc- 
tion restraining  the  appellees  from  the  construction  of  their  road 
which  has  been  begun.  He  charges  that  the  tearing  up  and  ob- 
struction of  the  avenue  as  is  proposed  is  without  lawful  authority 
and  will  be  an  unlawful  obstruction  of  the  appellant  in  going  to 
and  from  his  premises.  He  avers  that  what  is  being  done  is  not 
for  the  purpose  of  using  horses  for  the  road,  but  with  the  design 
of  using  electricity  as  a  method  of  propulsion.  He  sets  up  in  his 
bill  and  contends  in  argument,  that  it  was  not  accepted  in  time  to 
confer  on  the  corporation  the  powers  which  are  claimed  for  it ;  or 
to  create  a  corporation  at  all* 

*Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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For  the  purpose  of  deciding  this  case  we  need  not  consider  the 
question  whether  the  act  of  Assembly,  under  which  the  appellee 
claims  corporate  powers,  was  constitutionally  enacted.  We  may 
assume,  without  so  deciding^,  that  it  was ;  for  conceding  that  it  was 
lawfully  passed,  we  are  of  opinion  that  the  appellee  never  acquired 
lawful  corporate  existence  under  it.  If  it  did  not  acquire  cor- 
porate life  under  that  act,  the  injunction  should  have  gone.  The 
statute  appointed  commissioners  to  take  subscriptions  for  the  stock 
of  the  road  it  authorized  to  be  built  upon  specified  conditions  and 
within  certain  limitations  as  to  time.  Those  commissioners  were 
not  declared  to  be  incorporated.  They  were  the  mere  agents  of 
the  State  to  offer  the  charter  to  subscribers  willing  to  accept  it 
as  offered.  State  v.  Bull,  26  Conn.  179.  Those  who  should  be- 
come subscribers  for  stock  of  the  corporation  intended  to  be 
formed  were  by  the  second  section  of  the  act  declared  incorpo- 
rated. The  act  went  into  effect  on  the  day  of  its  passage,  and 
made  a  corporation  possible,  but  the  stock  had  to  be  taken  as  pre- 
scribed before  there  would  be  incorporators  to  accept  the  charter 
offered  them.  Subscribers  to  the  extent  of  twenty-five  thousand 
dollars,  with  five  dollars  per  share  actually  paid  in,  were  necessary 
to  justify  an  organization  as  a  corporation.  Before  there  could 
be  an  acceptance  of  the  charter  and  its  conditions  and  limitations, 
subscribers  to  the  extent  mentioned  were  necessary.  They  were 
incorporated,  and  not  the  commissioners.  The  latter,  being  the 
State's  agents  to  make  the  offer,  could  not  accept  it.  They  need 
not  be  stockholders,  and  might  never  be  such;  and  until  they 
should  become  subscribers  for  stock  they  could  have  no  voice  in 
the  matter.  Confessedly  no  stock  subscriptions  were  made  till 
September,  1891 ;  which  was  more  than  nineteen  years  after  the 
passage  of  the  act  tendering  the  charter  upon  the  terms  and  lim- 
itations mentioned  in  it,  and  more  than  nine  years  after  the  time 
limited  for  completing  the  road.  Construing  the  act,  as  is  our  first 
duty,  we  think  it  intended  to  offer  the  corporate  existence  and  cor- 
porate powers  mentioned  in  the  act  to  such  stock  subscribers  as 
could  accept  the  offer  on  the  conditions  annexed.  The  commis- 
sioners named  were  charged  with  a  specific  duty.  They  could  do 
nothing  which  the  act  did  not  authorize  them  to  do.  They  could 
offer  nothing  to  subscribers  but  what  was  given  them  to  do ;  and 
it  was  their  duty  so  to  discharge  their  functions  that  the  condi- 
tions of  the  offer  might,  by  possibility,  be  complied  with.  Certain 
limitations  were  imposed  in  the  act.  The  road  was  to  be  com- 
menced within  three  years,  and  was  to  be  completed  within  ten 
years,  from  the  passage  of  the  act. 

The  commissioners  to  take  subscriptions  must  act  therefore 
within  such  time  that  subscribers  to  the  stock  who  were  to  be  the 
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corporation^  could  accept  the  conditions  annexed,  and  could  make 
the  effort,  at  least,  to  do  what  was  authorized.  When,  therefore, 
the  commissioners  delayed  action  until  the  limitations  imposed  by 
the  act  had  fully  attached,  and  the  time  limited  for  beginning  and 
finishing  the  road  had  long  passed,  it  would  seem  to  be  clear  that 
the  powers  of  the  State's  agents  were  at  an  end ;  and  their  power 
must  be  enlarged  by  legislative  action  to  justify  their  doing  any- 
thing under  the  act.  They  had  no  right  to  offer  to  subscribers  any- 
thing but  the  charter  with  its  conditions ;  and  when  the  conditions 
became  impossible  of  compliance,  before  the  State's  agents  offered 
it  to  anybody,  it  is  clear  that  they  were  fundi  officio,  and  the  act 
itself  was  no  longer  operative.  It  perished  under  its  own  limita- 
tions, and  required  legislative  action  again  to  vitalize  it.  The 
legislature  was  influenced  by  what  was  supposed  to  be  the  public 
interest,  no  doubt,  at  the  time  when  the  act  was  passed.  Such  a 
mode  of  conveyance  for  passengers  and  freight  was  deemed  nec- 
essary for  the  public  good  at  that  time,  and  authority  was  given  to 
form  a  corporation  to  meet  the  existing  exigency.  As  was  said  in 
the  case  of  the  State  v.  Bull,  26  Conn.  179 :  "  We  cannot  suppose 
it  was  creating  a  supernumerary  charter,  to  be  laid  away  among 
the  State  records  to  await  convenience  or  necessity  of  future 
times."  In  the  case  of  the  State  v.  Bull  the  charter  was  not  for- 
feited. That  was  not  a  case  of  forfeiture.  The  corporation  was 
declared  never  to  have  come  into  legal  existence;  that  the  com- 
missioners, acting  as  State's  agents,  had  not  acted  within  a  rea- 
sonable time,  and  had  surrendered  their  authority  by  their  delay. 
They  had  once  offered  the  charter  for  subscription  of  stock,  and 
the  requisite  stock  was  not  taken.  Ten  years  afterward  the  com- 
missioners again  took  subscriptions,  and  the  amount  of  stock  which 
the  law  had  required  should  be  taken  before  organization  was 
taken,  and  the  company  proceeded  to  organize ;  but  the  court  said 
the  commissioners  on  the  part  of  the  State  to  take  subscriptions  had 
no  longer  any  authority  to  act,  and  that  the  charter  was  therefore 
not  accepted  in  time.  It  is  true  that  this  decision  was  made  in  a 
proceeding  on  the  part  of  the  State ;  but  the  grounds  of  the  de- 
cision are  such  as  show  that  like  objections  ought  to  be  enter- 
tained at  the  suit  of  anybody  injured  by  the  doings  of  a  corpora- 
tion claiming  existence  through  void  proceedings. 

The  acceptance  must  not  only  be  within  reasonable  time,  but  it 
must  be  of  that  which  w  offered,  i  Morawetz  on  Corporations,  p. 
22;  State  z\"lBull,  26  Conn.  T79;  Hammond  v,  Straus,  50  Md.  12. 
In  the  last  cited  case  this  court  said  acceptance  is  essential  to  the 
existence  of  a  corporation,  and  whether  there  was  an  acceptance 
was  a  question  for  a  jury  under  the  direction  of  the  court  as  to  what 
will  amount  to  an  acceptance — ^the  case  in  which  this  court  said 
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that  was  one  at  law,  where  the  existence  of  the  corporation  was 
in  issue.  Here  the  case  is  in  equity  and  the  whole  matter  is  for 
the  court.  The  legal  existence  of  a  corporation  is  always  open  for 
inquiry.  Hammond  v.  Straus,  50  Md.  12;  Smith  v.  Silver  Valley 
Mining  Co.  et  ai,  64  Md.  85 ;  Lyons  v.  Orange,  etc..  Railroad  Co., 
32  Md.  18 ;  Agnew  v.  Bank  of  Gettysburg,  2  H.  &  G.  493.  Ac- 
ceptance being  essential,  it  becomes  a  condition  {precedent  to  cor- 
porate life.  Whether  that  has  been  done  within  a  reasonaBte  time  is 
a  question  of  law  for  the  court  on  the  facts  before  it,  for  de- 
cision by  the  court,  when  arising  in  equity,  or  for  instruction  to  a 
jury  when  the  facts  are  to  be  found  by  it.  Loring  v.  City  of  Bos- 
ton, 7  Mete.  (  Mass.)  409 ;  Chicago  &  Great  Eastern  Railroad  Co.  v. 
Dane,  43  N.  Y.  240;  Mizell  v,  Bennett,  4  Jones  (N.  C)  429 ;  Ham- 
mond z\  Straus,  53  Md.  12.  The  time  for  finishing  the  road  under 
the  law  expired  in  1882,  and  no  effort  to  get  subscribers  appears  to 
have  been  made  up  to  that  time;  or,  if  there  was  such  effort, 
nothing  was  accomplished  until  September,  1891,  when  subscrip- 
tions were  made  a*id  organization  was  effected.  This  was  nearly 
ten  years  after  tne  expiration  of  the  ten  years  limited  for  com- 
pleting the  road.  Was  this  an  acceptance  of  the  charter  as  of- 
fered ?  It  is  admitted  that  acceptance  was  necessary,  but  the  ap- 
pellee claims  this  was  all  the  acceptance  which  was  required.  The 
terms  of  the  offer  could  not  then  be  accepted  nor  complied  with. 
They  were  impossible.  Being  impossible  of  acceptance  or  of  ex- 
ecution, counsel  for  the  appellant  most  pertinently  and  forcibly 
suggests  how  such  an  acceptance  differs  from  one  made  before 
any  limitation  had  attached,  and  within  undeniably  reasonable 
time,  but  with  express  rejection  of  the  time  limit.  If  that  had 
been  done,  with  the  Lyons  and  Orange  railroad  case  already  cited 
staringf  at  them,  it  would  not  have  been  contended  that  it  would 
have  been  a  valid  acceptance.  If  not,  why  should  it  be  a  valid  one, 
when  parties  wait  till  it  is  unnecessary  to  make  the  exception  in 
relation  to  the  time  limit,  because  that  has,  by  the  delay,  been 
rendered  an  impossible  condition  ?  We  can  see  no  escape  from  the 
conclusion  that  there  is  no  difference,  and  that  counsel's  question 
can  only  be  so  answered.  But  the  appellees'  counsel  contend  that 
this  objection  cannot,  and  no  objection  to  the  valid  existence  of 
this  corporation  can  be  made  at  this  time,  and  in  this  way ;  and  that 
it  could  only  be  made  by  the  State  on  scire  facias  or  by  quo  war- 
ranto. It  is  unquestionably  the  law  that  a  forfeiture  for  non-user 
or  misuser,  or  for  non-compliance  with  any  of  the  conditions  of 
the  charter,  after  the  corporation  has  once  been  legally  created 
and  invested  with  franchises,  can  only  be  availed  of  and  de- 
clared at  the  suit  of  the  State.  The  case  of  Canal  Co.  v.  Railroad 
Co.,  4  G.  &  J.  I,  is  undeniable  authority  for  this  statement  of  the 
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law,  and  we  do  not  question  it ;  but  we  do  not  think  that  case  ap- 
plies, nor  do  any  that  have  followed  its  ruling  apply  to  the  case 
we  consider.  This  case  is  not  one  where  forfeiture  is  asked  to  be 
declared.  It  is  a  question  of  legal  birth.  If  the  corporation  had 
been  legally  bom  its  life  could  only  be  forfeited  and  its  death 
declared  at  the  instance  of  the  State;  but  whether  it  ever  did 
have  life,  or  in  other  words  ever  was  bom,  seems  to  us,  upon  both 
reason  and  authority,  open  to  inquiry  and  contest  at  the  instance  of 
any  one  suffering  from  its  unauthorized  acts.  If  within  a  reason- 
able time  after  the  passage  of  the  law — for  example,  if  before  the 
time  limit  had  attached  in  either  of  its  aspects,  the  commissioners 
had  taken  enough  subscriptions  to  enable  the  company  to  organ- 
ize, and  it  had  organized  in  acceptance  of  the  charter,  and  then 
delays  in  the  construction  of  the  road  had  occurred,  until  it  was 
impossible  to  comply  with  the  requirements  of  the  act  respecting 
the  completion  of  the  road,  then  we  do  not  think  any  one  could 
complain  but  the  State,  for  it  could  waive  the  conditions  and 
limitations  annexed  to  the  charter.  Had  such  a  state  of  facts  ex- 
isted the  Canal  Case,  4  G.  &  J.  i,  and  the  case  of  Hodges  et  al.  v. 
Balto.  Passenger  Railway  Co.  et.  a/.  58  Md.  620,  and  the  other 
cases  of  like  character  cited  by  appellees,  would  have  applied,  and 
this  appellant  could  not  be  sustained  in  his  application  for  in- 
junction because  of  such  failure,  and  for  the  reason  that  the  cor- 
poration was  only  and  legally  in  existence  before  the  default  made ; 
and  the  State  only  could  complain  and  ask  a  forfeiture.  This  was 
so  in  the  Canal  Case.  It  had  been  fully  invested  with  franchises, 
and  made  a  corporation  by  the  express  language  of  the  act  of  As- 
sembly. In  that  case  and  the  others  relied  on  there  was  no  ques- 
tion of  legal  existence  in  the  start.  In  Hammond  v.  Straus,  53 
Md.,  already  cited,  the  corporators  were  named,  and  declared  a 
corporation;  but  it  was  held  to  be  a  legitimate  inquiry  whether 
the  corporation  had  accepted  the  terms  of  a  certain  charter ;  and 
that  inquiry  was  made  in  a  case  where  the  State  was  no  party  to 
the  proceeding.  A  corporation  as  plaintiff  asserting  rights  must 
establish  its  corporate  existence  to  maintain  its  suit.  That  is  the 
first  step,  if  its  existence  be  denied  and  put  in  issue.  If  it  has 
committed  a  wrong  and  justifies  because  of  corporate  authority 
to  do  what  is  complained  of,  it  must  establish  that  authority.  It 
will  not  do  to  say  that  because  it  claims  to  be  a  de  facto  corpora- 
tion it  must  be  assumed  to  be  a  legal  corporation  till  the  State 
claims  it  is  not.  The  common  right  of  men  to  protection  in  the 
enjoyment  of  their  rights  forbids  such  assumption.  A  corpora- 
tion cannot  gain  right  to  recognition  as  such  simply  by  claiming 
to  be  such  and  holding  itself  out  as  such.  Boyce  v.  Trustees,  etc., 
of  the  M.  E.  Church,  46  Md.  372 ;  Agnew  v.  Bank  of  Gettysburg, 
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2  H.  &  G.  493.  In  the  last  cited  case  Archer,  J.,  said :  "  Upon 
authority  it  is  clear  that  the  plaintiff,  to  maintain  his  case,  must 
show  that  by  law  he  has  been  effectually  created  a  corporation/' 
Franklin  Fire  Insurance  Co.  v.  Hart,  31  Md.  59 ;  Lyons  v.  Orarige, 
Alexandria  &  Manassas  Railroad  Co.,  32  Md.  18;  and  Smith  v. 
The  Silver  Valley  Mining  Co.  et  aL  64  Md.  85,  established  the 
s?.me  rule — ^namely,  that  whenever  any  act  is  essentially  necessary 
to  be  done  before  a  corporation  can  be  regarded  as  in  esse, 
that  must  be  established  or  the  corporation  cannot  be  held  to  be 
a  legal  entity.  Fire  Department  of  New  York  v.  Kip,  10  Wen^ 
dell,  266. 

The  act  of  1872,  chapter  284,  did  not  create  a  corporation 
eo  instanti.  It  names  as  corporators  future  subscribers.  It  does 
use  the  term  "  hereby  created,"  but  that  means  that  when  there 
are  subscribers,  such  as  the  act  calls  for,  they  are  hereby  declared 
a  corporation.  It  provided  for  the  formation  of  a  corporation; 
but  before  there  could  be  one  in  esse  there  must  be  the  requisite 
subscribers  to  the  stock.  We  have  already  said  that  such  sub- 
scribers were  not  only  necessary,  but  they  must  accept  the  charter 
as  offered — ^that  this  became  a  condition  precedent — that  they 
must  be  legal  subscribers  capable  of  accepting,  and  must  accept 
within  a  reasonable  time.  We  have  seen  that,  according  to  our 
construction  of  the  statute,  the  powers  of  the  commissioners,  the 
State's  agents,  expired  when  they  could  no  longer  offer  the  char- 
ter, as  framed  by  the  legislature,  and  that  their  act  in  taking  sub- 
scriptions was  void ;  and  if  so  it  follows  there  were  no  legal  sub- 
scribers. But  if  that  were  not  so,  these  subscribers  did  not  ac- 
cept within  a  reasonable  time.  It  is  not  necessary  for  us  to  estab- 
lish and  lay  down  what  in  any  given  case  is  reasonable  time ;  but 
we  may  safely  say  that,  when  nothing  is  done  toward  an  organ- 
ization and  acceptance  by  subscribers,  such  as  these  were,  until  the 
full  lapse  of  time  within  which  they  were  to  complete  the  road  con- 
templated by  the  legpislature,  that  such  acceptance  was  not  within 
reasonable  time.  The  offer  was  not  accepted,  for  it  could  not  be 
performed.  It  was  impossible  to  do  the  thing  which  was  required. 
We  cannot  say  a  corporation  has  been  brought  into  legal  ex- 
istence which  does  not  get  some  apparent  existence  till  the 
thing  it  was  to  do  cannot  be  done;  or  that,  if  it  was  intended 
as  an  acceptance,  it  was  within  reasonable  time.  The  offer 
as  made  was  not  accepted.  If  it  accepted  at  all,  it  accepted  with- 
out limitation  whatever  as  to  time,  as  fully  as  if  it  had  said,  we 
refuse  that  condition.  To  allow  the  commissioners  the  right  to 
take  subscriptions  for  stock,  and  then  to  recognize  such  subscrib- 
ers as  competent  to  organize  after  such  a  lapse  of  time,  when  they 
could  not  execute  the  terms  of  the  contract,  would  be  violating  the 
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principles,  spirit,  and  terms  of  the  act  of  Assembly.  It  would 
be  allowing  the  commissioners  to  do  what  the  legislature  did  not 
authorize  them  to  do.  It  would  be  according  to  them  the  power  to 
change  the  offer,  which  the  legislature  never  designed.  It  would 
be  allowing,  practically,  a  fraud  to  be  perpetrated  on  the  State,  the 
appellant,  and  all  in  consimili  casu;  as  this  court  said  would  be 
the  case  against  the  corporation  under  the  circumstances  alleged  in 
the  bill  in  the  case  of  Campbell  and  Voss  v.  Poultney  et  aL 
6  G.  &  J.  94,  if  permitted,  and  where  the  court  said  a  bill  for  in- 
junction on  the  behalf  of  a  stockholder  was  a  proper  remedy. 

It  was  certainly  not  the  intention  of  the  legislature  to  allow  the 
commissioners  appointed  under  this  statute  to  perpetuate  their  ex- 
istence indefinitely  by  filling:  vacancies  from  time  to  time  as  men- 
tioned in  the  act,  so  as  to  enable  them,  at  any  distant  period,  after 
the  lapse  of  the  time  prescribed  by  the  legislature  for  doing  the 
work,  until  such  time  as  they  or  their  successors  thought  advis- 
able, and  then  to  bring  by  their  act  a  corporation  into  existence, 
at  will,  which  act  of  theirs  nobody  could  gainsay  but  the  State.  If  ' 
the  State  did  not  intend  by  this  act  to  give  such  wonderful  powers, 
then  the  attempted  exercise  of  such  powers  was  without  warrant 
of  law,  and  accomplished  nothing — was  void,  and  any  one  in- 
terested may  contest  it. 

If  that  organization  under  that  act  cannot  be  questioned  in  this 
way  at  the  instance  of  this  appellant,  then  if  the  taking  of  sub- 
scriptions and  organization  had  been  delayed  a  hundred  years,  and 
then  that  was  done  which  has  now  been  done,  nobody,  no  matter 
how  much  injured  by  its  doing,  could  complain  and  be  heard  in  the 
courts ;  and  if  the  State  did  not  interfere  unexampled  injury  and 
loss  might  be  wrought  without  redress.  Although  other  agencies 
for  meeting  the  public  convenience  might,  in  the  meantime,  have 
been  devised,  adopted,  and  introduced,  if  the  position  of  the  appel- 
lees be  sound,  a  hundred  years  hence  it  would  be  possible  for 
the  stock  to  be  taken,  the  charter  to  be  accepted,  and  the  work 
might  proceed  to  the  infinite  damage  of  people  who  had  a  right 
to  rely  on  the  act  of  Assembly  as  dead.  We  cannot  give  our 
assent  to  any  proposition  involving  such  consequences.  Even  in 
the  space  of  nineteen  years,  great  changes  will  occur  in  the  prox- 
imity of  a  great  city.  People  had  a  right  to  assume  that  this  proj- 
ect was  abandoned.  They  had  a  right  to  suppose  the  authority 
to  build  the  road  no  longer  existed,  and  to  improve,  build,  and  act 
accordingly.  They  had  a  right  to  look  to  and  rely  on  the  limita- 
tions of  the  act  of  Assembly.  For  illustration,  suppose,  after  the 
lapse  of  fifty  or  a  hundred  years,  and  the  improvement  of  proper- 
ties, as  suggested,  commissioners  had  taken  the  subscriptions,  and 
the  subscribers  claiming  corporate  powers  had  organized  and  pro- 
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ceeded  to  exercise  the  powers  of  eminent  domain  given  them  in 
the  seventh  section  of  the  act,  and  to  condemn  the  right  of  way 
through  such  improved  property.  Can  it  be  possible  that  under 
such  state  of  facts  the  owners  would  not  be  allowed  an  application 
for  injunction  to  question  the  rightful  existence  of  such  corpora- 
tion? The  mind  instinctively  shrinks  from  giving  a  negative 
answer.  If,  under  such  state  of  facts,  the  existence  of  the  corpora- 
tion could  be  questioned,  and  the  owners  could  get  relief,  as,  in  our 
opinion,  there  can  be  no  doubt,  it  must  be  competent  in  this  case, 
and  any  similar  case,  to^inquire  into  the  question  whether  a  cor- 
poration has  ever  had  legal  existence.  We  have  already  cited 
numerous  authorities  in  support  of  this  view,  showing,  as  we 
think,  this  is  the  clearly  accepted  law  in  this  State,  and,  as  we  un- 
derstand it,  the  law  in  other  States  also. 

After  careful  examination  of  the  cases  to  which  we  have  been 
cited  and  many  more,  we  have  been  able  to  find  no  case,  where  the 
law  is,  as  in  Maryland,  which  really  sustains  the  position  of  the 
appellees. 

Reversed  and  remanded. 


(h)    Under  general  laws. 

THE  FRANKLIN  BRIDGE  CO.,  Plaintiffs  in  Error,  v. 

YOUNG  WOOD,  Defendant. 

In  the  Supreme  Court  of  Georgia,  August  Term,  1853. 

[Reported  in  14* Georgia  Reports  80.] 

Assumpsit  in  Heard  Superior  Court.  Tried  before  Hill,  J., 
May  Term,  1853. 

The  Franklin  Bridge  Co.  was  incorporated  under  the  act  of 
the  legislature  of  1843,  *o  prescribe  the  mode  of  incorporating 
companies  for  certain  purposes,  by  an  order  of  the  Inferior  Court 
of  Heard  County. 

The  company  sued  the  defendant,  Wood,  for  his  subscription 
to  their  stock. 

The  defendant  pleaded  that  the  company  was  not  legally  incor- 
porated; contending  that  the  act  of  the  legislature,  referred  to, 
was  unconstitutional  and  void. 

Upon  argument,  the  court  held  that  the  act  aforesaid  was  un- 
constitutional, and  non-suited  the  plaintiffs. 

To  this  decision  plaintiff  excepted. 

Mahry  for  plaintiff  in  error. 

Fcatherston  for  defendant. 

Lumpkin,  J.,  delivered  the  opinion. 
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Is  the  act  of  1843, 2wid  that  of  1845,  amendatory  thereof,  point- 
ing out  the  manner  of  creating  certain  corporations  and  defining 
their  rights,  privileges,  and  liabilities,  unconstitutional  ? 

By  the  first  section  of  the  act  of  1843  it  is  provided  "  That 
when  the  persons  interested  shall  desire  to  have  any  church,  camp- 
ground, manufacturing  company,  trading  company,  ice  company, 
fire  company,  theatre  company,  or  hotel  company,  bridge  com- 
pany, and  ferry  company,  incorporated,  they  shall  petition  in  writ- 
ing the  Superior  or  Inferior  Court  of  the  county  where  such  as- 
sociation may  have  been  formed,  or  may  4esire  to  transact  business 
for  that  purpose,  setting  forth  the  object  of  their  association,  and 
the  privilege  they  desire  to  exercise,  together  with  the  name  and 
style  by  which  they  desire  to  be  incorporated ;  and  said  court  shall 
pass  a  rule  or  order,  directing  said  petition  to  be  entered  of  record 
on  the  minutes  of  said  court." 

Sec.  2  enacts  "That  when  such  rule  or  order  is  passed,  and 
said  petition  is  entered  of  record,  the  said  companies  or  associa- 
tions shall  have  power  respectively,  under  and  by  the  name  desig-  . 
nated  in  their  petition,  to  have  and  use  a  common  seal ;  to  con- 
tract and  be  contracted  with ;  to  sue  and  be  sued ;  to  answer  and  be 
answered  unto  in  any  court  of  law  or  equity;  to  appoint  such 
officers  as  they  may  deem  necessary,  and  to  make  such  rules  and 
regulations  as  they  may  think  proper  for  their  own  government, 
not  contrary  to  the  laws  of  this  State;  but  shall  make  no  con- 
tracts, or  purchase  or  hold  any  property  of  any  kind,  except  such 
as  may  be  absolutely  necessary  to  carry  into  effect  the  object  of 
their  incorporation.  Nothing  herein  contained  shall  be  so  con- 
strued as  to  confer  banking  or  insurance  privileges  on  any  com- 
pany or  association  herein  enumerated ;  and  the  individual  mem- 
bers of  such  manufacturing,  trading,  theatre,  ice,  and  hotel  com- 
panies shall  be  bound  for  the  punctual  payment  of  all  the  con- 
tracts of  said  companies,  as  in  case  of  partnership." 

The  third  section  declares  that  "  No  company  or  association 
shall  be  incorporated  under  this  act  for  a  longer  period  than  four- 
teen years,  but  the  same  may  be  renewed  whenever  necessary,  ac- 
cording to  the  provisions  of  the  first  section  of  this  act." 

The  fourth  section  confers  upon  the  Superior  and  Inferior 
Courts,  respectively,  the  power  to  change  the  names  of  individuals. 

Sec.  5.  "  For  entering  any  of  said  petitions  and  orders,  and 
furnishing  a  certified  copy  thereof,  the  clerk  shall  be  entitled  to 
a  fee  of  five  dollars ;  except  in  cases  of  applications  by  individuals 
for  the  change  of  names — in  which  case  the  clerk  of  said  court 
»hall  be  entitled  to  the  fee  of  one  dollar.  And  that  such  certified 
copy  shall  be  evidence  of  the  matters  therein  stated  in  any  court  of 
law  and  equity  in  this  State."    Cobb's  Digest,  542,  543. 
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By  the  act  of  1845,  the  provisions  of  the  act  of  1843  ^tre  ex- 
tended to  all  associations  and  companies  whatever,  except  banks 
and  insurance  companies,  and  the  individual  members  of  all  such 
incorporations  are  made  personally  liable  for  all  the  contracts  of 
said  associations  or  companies.    Ihid, 

The  argument  against  the  validity  of  the  charter  of  the  Franklin 
Bridge  Co.,  created  under  these  statutes,  is  this : 

1.  That  in  England  corporations  are  created  and  exist  by  pre- 
scription ;  by  Royal  Charter ;  and  by  Act  of  Parliament.    With  us, 
they  are  created  by  authority  of  the  legislature,  and  not  otherwise. 
That  to  establish  a  corporation  is  to  enact  a  law ;  and  that  no  . 
power  but  the  legpislative  body  can  do  this. 

2.  That  legpislative  power  is  vested,  under  our  Constitution,  in 
the  General  Assembly,  to  consist  of  a  Senate  and  House  of  Repre- 
sentatives, to  be  elected  at  stated  periods  by  the  citizens  of  the 
respective  counties. 

3.  And  that  the  General  Assembly  is  bound  to  exercise  the  power 
of  making  laws,  thus  conferred  upon  them  by  the  people,  in  the 
primordial  compact,  in  the  mode  therein  prescribed,  and  in  none 
other ;  and  that  a  law  made  in  any  other  mode  is  unconstitutional 
and  void.  That  the  legislature  is  but  the  agent  of  their  constitu- 
ents; and  that  they  cannot  transfer  authority  delegated  to  them 
to  any  other  body,  corporate  or  otherwise — ^not  even  to  the  judi- 
ciary, a  co-ordinate  department  of  the  government,  unless  ex- 
pressly empowered  by  the  Constitution  to  do  so.  That  to  do  this 
would  be  to  violate  one  of  the  fundamental  maxims  of  juris- 
prudence, as  well  as  of  political  science — ^namely,  delegata  potestas, 
non  potest  delegari.  That  to  do  this  would  not  only  be  to  disre- 
gard the  constitutional  inhibition,  which  is  binding  upon  the  rep- 
resentative, but  by  shifting  responsibility  introduce  innovations 
upon  our  system  which  would  result  in  the  overthrow  and  ultimate 

.  destruction  of  our  political  fabric. 

•  The  constitutional  inquiry  thus  presented  is  an  exceedingly 
grave  one.  It  reaches  far  beyond  the  case  made  in  the  Bill  of 
Exceptions,  and  extends  to  the  whole  range  of  topics  which  fall 
under  legislative  cognizance.  In  the  view  we  take,  however,  of 
the  statutes  before  us,  no  such  proposition  as  that  which  has  been 
discussed  is  presented  for  our  adjudication.  And  we  rejoice  that 
it  is  so— not  only  on  account  of  the  delicacy  of  the  task  in  pro- 
nouncing an  act  of  the  legislature  unconstitutional  and  void ;  one 
which  is  never  justifiable,  unless  the  case  is  clear  and  free  from 
doubt ;  and  even  then,  one  might  almost  be  forgiven  for  shrinking 
from  the  performance  of  a  duty  which  would  be  productive  of 
such  incalculable  mischief  and  confusion.  Bridges  have  been  built 
at  a  heavy  expense :  manufacturing  and  innumerable  other  asso- 
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ciations  have  been  formed  in  Georgia,  and  are  in  full  operation 
under  charters  incorporated  under  this  law.  And  in  view  of  the 
consequences,  any  court  might  hesitate,  unless  the  repugnance  be- 
tween the  statute  and  the  Constitution  was  so  palpable  as  to  admit 
of  no  doubt,  and  produce  a  settled  conviction  of  their  incompatibil- 
ity with  each  other. 

4.  It  was  formerly  asserted  that  in  England  the  act  of  incor- 
poration must  be  the  immediate  act  of  the  King  himself,  and  that 
he  could  not  grant  a  license  to  another  to  create  a  corporation.  10 
Reports,  27,  But  Messrs.  Angell  and  Ames,  in  their  treatise  on 
Corporations,  state  that  the  law  has  since  been  settled  to  the  con- 
trary ;  and  that  the  King  may  not  only  grant  a  license  to  a  sub- 
ject to  erect  a  particular  corporation,  but  give  a  general  power,  by 
charter,  to  erect  corporations  indefinitely,  on  the  principle  that  qui 
facit  per  aliutn,  facit  per  se;  that  the  persons  to  whom  the  power 
is  delegated  of  establishing  corporations  are  only  an  instrument 
in  the  hands  of  the  Government,  i  Kyd,  50;  i  Black.  Comm. 
Ang.  &  Am.  63. 

Before  the  Revolution  charters  of  incorporation  were  granted  by 
the  proprietaries  of  Pennsylvania  under  a  derivative  authority 
from  the  Crown,  and  those  charters  have  since  been  recognized  as 
valid.  3  Wilson's  Lectures,  409.  A  similar  power  has  been  dele- 
gated by  the  legislature  of  Pennsylvania  with  regard  to  churches. 
7  S.  &  R.  517.  The  acts  of  the  instrument  in  these  cases  become 
the  acts  of  the  mover  under  the  familiar  maxim  above  mentioned. 
See  also  i  Missouri  R.  5. 

5.  Our  opinion  is  that  no  legislative  power  is  delegated  to  the 
courts  by  the  acts  under  consideration.  There  is  simply  a  minis- 
terial_a£ttob£Oej;£Q£aigd — no  discretion  is  ^eil  To  the"  c6urts. 
The  mityoTpassmg  the  rule  or  order  directing  the  petition  of  the 
corporators  to  be  entered  of  record  on  the  minutes  of  the  court, 
setting  forth  to  the  public  the  object  of  the  association,  and  the 
privilege  they  desire  to  exercise,  together  with  the  name  and  style 
by  which  they  are  to  be  called  and  known,  is  made  obligatory  upon 
the  courts,  and  should  they  refuse  to  discharge  it  a  mandamus 
would  lie  to  coerce  them.  It  is  true  the  legislature  has  seen  fit  to 
use  the  courts  for  the""purpose  of  giving  legal  form  to  these  com- 
panies. But  it  might  have  been  done  in  any  other  way.  Under 
the  Free  Banking  Law  of  1838,  instead  of  petitioning  the  court, 
and  having  the  order  passed  and  entered  upon  its  minutes,  the  cer- 
tificate specifying  the  name  of  the  association,  its  place  of  doing 
business,  the  amount  of  its  capital  stock,  the  names  and  residence 
of  the  shareholders,  and  the  time  for  which  the  company  was 
organized  is  required  merely  to  be  proven,  and  acknowledged,  and 
recorded  in  the  office  of  the  Clerk  of  the  Superior  Court  where 
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any  office  of  the  association  is  established,  and  a  copy  iiled  with 
the  Comptroller  General.    Cobb's  Digest,  107,  108. 

And  so  under  the  act  of  1847,  authorizing  the  citizens  of  this 
State,  and  such  others  as  they  may  associate  with  them,  to  prose- 
cute the  business  of  manufacturing,  with  corporate  powers  and 
privileges.  The  persons  who  propose  to  embark  in  that  branch 
of  business  are  required  to  draw  up  a  declaration,  specifying  the 
objects  of  their  association,  and  the  particular  branch  of  business 
they  intend  carrying  on,  together  with  the  name  by  which  they  will 
be  known  as  a  corporation,  and  the  amount  of  capital  to  be  employed 
by  them ;  which  declaration  is  required  to  be  first  recorded  in  the 
clerk's  office  of  the  Superior  Court  of  the  county  where  such  cor- 
poration is  located,  and  published  once  a  week  for  two  months  in 
the  two  nearest  gazettes;  which  being  done,  it  is  declared  that 
said  association  shall  become  a  body  corporate  and  politic,  and 
known  as  such  without  being  specially  pleaded  in  all  courts  of  law 
and  equity  in  this  State ;  to  be  governed  by  the  provisions,  and  be 
subject  to  the  liabilities  therein  specified.    Cobb's  Digest,  439,  440. 

In  these  two  instances,  and  others  which. might  be  cited,  the 
legislature  have  dispensed  with  the  action  of  the  courts,  or  of  any 
other  agency  to  carry  out  their  enactments,  with  regard  to  these 
various  associations,  which  have  become  the  usual  and  favorite 
mode  of  conducting  the  industrial  pursuits  of  the  civilized  world 
in  modem  times. 

All  these  statutes  were  complete  as  laws  when  they  came  from 
the  hands  of  the  legislature ;  and  did  not  depend  for  their  force 
and  efficacy  upon  the  action  or  will  of  any  other  power.  It  is  true 
that  they  could  only  take  effect  upon  the  happening  of  some  event, 
such  as  the  filing  the  petition  or  declaration,  and  gpiving  publicity 
to  the  purpose  of  the  association  in  the  mode  prescribed  by  the  act. 
But  if  this  were  a  good  reason  for  regarding  these  statutes  as  in- 
valid, then  how  few  corporations  could  abide  the  test.  For  it  re- 
quires the  acceptance  of  the  charter  to  create  a  corporate  body, 
for  the  government  cannot  compel  persons  to  become  an  incor- 
porated body  without  their  consent.  And  this  consent,  either  ex- 
press or  implied,  is  generally  subsequent,  in  point  of  time,  to  the 
creation  of  the  charter.  And  yet  no  charter  that  we  are  aware  of 
has  been  adjudged  invalid  because  the  law  creating  it  and  pre- 
viously defining  its  powers,  rights,  capacities,  and  liabilities  did  not 
take  effect  until  the  acceptance  of  the  corporate  body,  or  at  least 
a  majority  of  them,  was  signified. 

The  result,  therefore,  of  our  deliberation  upon  this  case  is,  that 
the  acts  of  1843  ^^^  ^845,  vesting  in  all  associations,  except  for 
banking  and  insurance,  the  power  of  self -incorporation,  do  not 
impugn  the  Constitution,  and  that  the  charter  of  the  Franklin 
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Bridge  Co.,  and  all  others,  created  under  them,  and  in  conformity 
to  their  provisions,  are  legal  and  valid.    With  the  policy  of  these 
statutes  we  have  nothing  to  do.    The  province  of  this  and  all  other 
courts  is  jus  dicere,  not  jus  dare. 
Judgment  reversed.  fy^ 


THE  PEOPLE  ON  the  RelatiOxV  of  EDWIN  J.  FRASER  v. 

J.  M.  SELFRIDGE  ei  al 

In  the  Supreme  Court  of  California,  July  Term,  1877. 

[Reported  in  52  California  Reports  331.] 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco. 

On  the  2d  day  of  March,  1876,  the  defendants  filed  in  the  office 
of  the  Clerk  of  the  City  and  County  of  San  Francisco,  articles  of 
incorporation  under  the  name  of  the  "  Pacific  Homoeopathic  Med- 
ical Society  of  the  State  of  California."  On  the  next  day,  a  certi- 
fied copy  of  said  articles  was  filed  in  the  office  of  the  Secretary 
of  State,  and  the  secretary  issued  to  the  defendants  a  certificate 
that  a  copy  of  the  articles  containing  the  required  statement  of 
facts  had  been  filed  in  his  office.  Upon  receipt  of  such  certificate 
the  defendants  commenced  acting  as  trustees  of  said  corpora- 
tion, and  assumed  to  be  a  corporation. 

The  complaint  contained  a  statement  of  the  facts  and  a  copy  of 
the  articles,  and  averred  that  the  defendants  had  usurped  the 
franchises  of  a  corporation,  and  asked  that  they  be  excluded  from 
such  franchises.  The  answer  did  not  deny  the  allegations  of  the 
complaint,  but  averred  that  a  majority  of  the  associates  were 
present  and  voted.  The  plaintiff  moved  for  judgment  on  the 
pleadings,  and  the  court  granted  the  motion.  The  defendants  ap- 
pealed.   The  other  facts  are  stated  in  the  opinion. 

Jarboe  &  Harrison  for  the  appellant. 

Cowdery  &  Preston  for  respondents. 

By  the  court : 

1.  The  right  to  be  a  corporation  is  in  itself  a  franchise ;  and  to 
acquire  a  franchise  under  a  general  law,  the  prescribed  statutory 
conditions  must  be  complied  with.    The  Civil  Code  (§  594)  re-        ^ 
quires  that  the  articles  of  incorporation  shall,  among  other  mat-      ^ 
ters,  "  set  forth    .     .     .    that  a  majority  of  the  members  of  such 
association    .     .     .     zfoted  at  such  election/'  etc.   The  certificate^" 
in  this  case  altogether  omits  any  statement  in  this  respect,  and  is, 
therefore,  insufficient  to  constitute  the  association  a  corporation. 

2.  The  information  avers  that  the  claim  of  the  defendants  to  b 
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a  corporation  is  based  upon  the  certificate  just  referred  to,  and  sets 
out  the  certificate  as  constituting  the  title  of  the  defendants — 
which,  as  we  have  seen,  is  insufficient. 

3.  The  defect  appearing  upon  the  face  of  the  certificate  is  not 
aided  by  the  averment  found  in  the  answer,  that  in  point  of  fact 
a  majority  of  the  members  of  the  association  did  vote  at  the 
election  mentioned  in  the  certificate. 

Judgment  affirmed. 


HECK  AND  PACE  V,  J.  P.  McEWEN   et  al. 
In  the  Supreme  Court  of  Tennessee,  September  Term,  1883. 

[Reported  in  12  Lea  97.] 

Appeal  from  the  Chancery  Court  at  Knoxville.    Staley,  Ch. 

Henderson  &  Jourolomon,  T.  S.  Webb,  and  W.  M.  Baxter  for 
complainants. 

Andrews  &  Thornburg  for  defendants. 

Cooper,  J.,  delivered  the  opinion  of  the  court. 

The  chancellor  sustained  a  demurrer  to  this  bill,  and  the  referees 
have  reported  in  favor  of  affirming  his  decree. 

The  bill  was  filed  in  March,  1882,  to  have  declared  void  the 
charter  of  the  Coal  Creek  Mining  and  Manufacturing  Co.,  organ- 
ized in  March,  1872,  under  a  decree  or  order  of  the  Chancery 
Court  by  virtue  of  the  act  of  1871,  c.  54.  The  complainants  each 
own  twenty-five  shares  of  the  capital  stock  of  the  company  ac- 
quired by  purchase,  and  the  defendants  own  the  residue  of  the 
stock,  the  entire  capital  stock  being  nominally  $2,500,000.  The 
property  of  the  company  consists  of  mountain  lands  principally 
valuable  for  mining  purposes. 

Charles  A.  Bulkley,  Wm.  S.  McEwen,  and  Henry  H.  Wiley 
were  the  owners  of  the  lands  mentioned  under  different  and  often 
conflicting  titles.  On  December  25,  1871,  they  entered  into  an 
agreement  in  writing,  by  which  they  agreed  to  procure  a  charter  of 
incorporation  for  mining  and  manufacturing  purposes,  and  to  con- 
vey to  the  company  or  corporation  all  the  said  lands  to  become  the 
corporate  stock,  and  to  hold  the  stock  as  follows :  Bulkley  one- 
half  and  McEwen  and  Wiley  each  one-fourth.  In  pursuance  of 
this  agreement,  they  applied  to  the  Chancery  Court  to  be  incor- 
porated under  the  provisions  of  the  act  of  the  legislature  of  1871, 
c.  54,  and,  on  March  11,  1872,  a  decree  or  order  was  made  by 
that  court  that  they,  their  associates,  successors  and  assigns,  be 
incorporated  by  the  name  of  "  The  Coal  Creek  Mining  and  Manu- 
facturing Co.,"  with  the  right  to  sue  and  be  sued,  "and  have 
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succession  for  a  period  of  ninety-nine  years  from  and  after  the 
first  day  of  April,  1872,  with  power  to  purchase  or  lease  personal 
and  real  estate,  and  hold  and  dispose  of  the  same  in  th^  same  way, 
and  to  mine  for  coal,  iron,  and  other  minerals,  manufacture  or  vend 
the  same,  and  to  have  and  enjoy  all  the  rights,  privileges,  and  im- 
munities, and  be  bound  by  all  the  restrictions,  and  subject  to  all 
the  duties  and  liabilities  prescribed  in  c.  2,  art.  4,  of  the 
Code  of  Tennessee,  from  sec.  1474  to  1497,  inclusive."  In  April, 
1872,  Bulkley,  McEwen,  and  Wiley  met  and  accepted  said  charter, 
and  assumed  to  organize  as  a  corporation  thereunder  by  electing 
directors  and  officers,  and  adopting  by-laws.  The  capital  stock 
was  fixed  at  $2,500,000,  and  was  issued  to  the  three  contracting 
parties  in  the  proportion  stipulated  by  their  agreement.  The 
complainants  hold  under  these  original  incorporators,  as  do  most 
of  the  defendants,  Bulkley  being  the  only  survivor  of  the  three, 
and  he  having  parted  with  a  portion  of  his  stock  to  some  of  his 
co-defendants.  The  capital  stock  consists  entirely  of  the  lands 
conveyed  to  the  company  by  the  original  corporators.  The  com- 
plainants purchased  the  stock  owned  by  them  in  good  faith,  be- 
lieving that  the  company  was  legally  incorporated,  and  author- 
ized to  exercise  the  franchises  and  carry  on  the  business  assumed 
to  be  exercised  and  carried  on  by  the  company.  The  bill  adds: 
"  Your  orators  charge  that,  aside  from  electing  officers,  bringing 
suits  in  the  corporate  name,  etc.,  the  only  power  that  has  ever 
been  exercised  by  said  defendants  and  your  orators,  assuming  to 
act  as  a  corporation  and  from  which  revenues  have  been  derived, 
is  the  power  to  lease  real  estate  to  others  for  mining  upon  a 
royalty  in  the  way  of  rent."  The  bill  assumes  that  the  incorpora- 
tion was  void,  and  the  stockholders  partners  under  the  firm  name 
and  style  of  the  Coal  Creek  Mining  and  Manufacturing  Co.  The 
prayer  is  that  the  charter  be  declared  void,  the  partnership  dis- 
solved, the  business  wound  up  and  the  partnership  property  sold, 
and  proceeds  of  sale  divided  among  the  parties  according  to  their 
respective  interests. 

The  bill  proceeds  entirely  upon  the  ground  that  the  order  of  the 
Chancery  Court  and  the  subsequent  organization  of  the  corpora- 
tion under  it  were  void,  and  that  the  complainants  and  defend- 
ants were  partners.  In  this  view,  the  complainants  and  defend- 
ants would  be  partners  in  a  stock  company,  each  partner  being 
interested  in  the  property  and  the  profits  in  the  proportion  of  the 
stock  owned  by  him,  and  liable  individually  for  the  debts  of  the 
partnership,  if  any  creditor  should  resort  in  the  first  instance  to 
his  effects  instead  of  the  property  of  the  firm.  But  the  partners 
would  be  bound  by  the  provisions  of  the  decree  of  incorpora- 
tion as  the  articles  of  partnership,  and  by  the  organization  formed 
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and  business  conducted  under  it.  There  is  no  illegality  in  such  a 
partnership  nor  in  the  business.  The  articles  of  partnership,  in 
this  view,  stipulated  for  a  continuance  of  the  partnership  for 
ninety-nine  years  from  the  date  of  organization.  In  the  absence 
of  any  agreement  for  the  continuance  of  a  partnership  for  a  defi- 
nite period,  any  partner  may,  of  course,  put  an  end  to  it  at  any 
moment.  But  where  the  contract  stipulates  for  a  definite  period, 
the  parties  and  their  privies  are  necessarily  bound  by  it.  No  num- 
ber of  them  less  than  a  majority  can  call  upon  the  courts  to  violate 
this  contract  except  for  some  cause  sufficient  in  law  to  justify  the 
act.  The  utter  inability  of  carrying  on  the  business  profitably  upon 
the  basis  of  the  articles  of  agreement  is  a  well-recognized  ground 
for  the  dissolution  of  a  partnership  in  advance  of  the  time  stipu- 
lated. Waters  v.  Taylor,  2  V.  &  B.  299;  Seighortner  v.  Weissen- 
bom,  5  C.  E.  Green,  177 ;  Brien  v,  Harriman,  i  Tenn.  Ch.  467. 
There  may  be  other  sufficient  grounds  for  such  a  dissolution. 
The  only  ground  alleged  in  the  bill  is  that  the  complainants  became 
the  purchasers  of  their  shares  of  the  stock  in  good  faith,  believing 
that  the  company  was  legally  incorporated.  But  the  bill  does  not 
state  that  they  were  ignorant  of  the  facts  touching  the  organiza- 
tion of  the  company,  and  if  they  did  know  them,  their  ignorance 
was  an  ignorance  of  law,  not  fact.  And  if  ignorant  of  the  facts, 
their  remedy  would  be  against  the  parties  under  whom  they  claim, 
not  against  co-partners  in  no  way  implicated  in  misleading  them. 
Ordinarily,  the  sale  of  an  interest  in  a  partnership  would  be  itself 
a  dissolution  of  the  firm,  but  no  such  consequence  can  follow  a 
sale  of  stock  which  the  articles  of  partnership  contemplate  shall  be 
sold.  And  persons  who  purchase  such  stock  must  be  held  bound 
by  the  terms  of  the  association,  and  cannot  be  permitted  to  put  an 
end  to  the  business  unless  they  can  show  a  controlling  equity. 
No  such  equity  is  disclosed  by  this  bill. 

By  the  act  of  1871,  the  Chancery  Court  was  authorized  to 
organize  corporations  for  the  purpose  of  manufacturing  and  min- 
ing, to  be  regulated  and  controlled  as  prescribed  by  the  Code,  from 
sec.  1452  to  1466,  inclusive,  and  with  the  general  powers  and 
privileges,  and  subject  to  the  liabilities  prescribed  by  the  Code 
from  sec.  1474  to  1497,  inclusive.  These  latter  sections  contain 
general  provisions  in  relation  to  all  private  corporations,  while  the 
former  sections  relate  to  the  powers  and  liabilities  of  corporations 
created  for  the  purpose  of  manufacturing,  quarrying,  and  mining. 
In  reference  to  this  class  of  corporations  the  act  of  1871  only 
changed  the  mode  of  their  organization.  Before  that  act,  the  cor- 
poration might  be  organized  in  the  mode  prescribed  by  the  Code. 
After  that  act,  the  parties  interested  might  organize  the  corpora- 
tion under  an  order  of  the  Chancery  Court,  upon  petition.  Which- 
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ever  mode  was  adopted,  the  powers,  duties,  and  liabilities  of  the 
corporation  were  precisely  the  same.  The  act  was  no  doubt  in- 
tended to  go  further,  and  to  vest  the  Chancery  Court  with  jurisdic- 
tion to  create  corporations.  The  act  was  held  to  be  constitutional 
in  so  far  as  it  undertook  to  empower  the  court  to  organize  cor- 
porations for  the  purposes,  and  with  the  franchises  granted  by  a 
general  law.  Chadwell  ei  a/,  ex  parte,  3  Baxt.  98 ;  Bums  et  al. 
ex  parte,  i  Tenn.  Ch.  83.  The  Chancery  Court  did,  therefore, 
have  the  power  to  organize  corporations  for  the  purpose  of  manu- 
facturing and  mining,  and  might  organize  the  Coal  Creek  Co.,  in 
the  mode  pursued. 

The  Chancery  Court,  upon  the  petition  of  Bulkley,  McEwen, 
and  Wiley,  did  order,  adjudge,  and  decree,  that  they,  their  asso- 
ciates, successors  and  assigns,  be  incorporated  by  the  name  of  the 
Coal  Creek  Mining  and  Manufacturing  Co.  If  it  had  stopped  there 
the  new  corporation  would  have  had  the  general  powers  of  all 
private  corporations  prescribed  by  the  Code,  sees.  1474- 1494,  and 
the  particular  powers  prescribed  by  sees.  1452-1466.  For  the 
court  would  have  organized  the  corporation,  and  the  statute  law 
would  have  defined  its  attributes.  The  pre-existing  mode  of 
organizing  corporations  did  not  require  anything  more  in  the 
memorandum  signed  by  the  parties  than  the  petition  and  order  of 
court  thereon  would  have  shown.  The  action  of  the  court  could 
only  effect,  and  be  evidence  of  the  organization,  the  powers  and 
privileges  being  conferred  by  the  general  statutes.  Railroad  v. 
Johnson,  8  Baxt.  332.  The  order  of  the  court  undertook  to  go 
further,  and  does  specify  some  of  the  powers  and  privileges  of  a 
corporation  for  mining  and  manufacturing,  but  not  all,  and  does 
confer  some  powers  not  authorized  by  the  general  law.  If  the 
order  of  the  court  had  been  for  the  organization  of  a  corporation 
for  a  purpose  not  provided  for  by  a  general  law,  the  order  and 
organization  would  have  been  void,  as  was  held  in  Chadwell's  case. 
The  order  in  this  case  was  for  the  organization  of  a  corpora- 
tion provided  for  by  law,  and  was  to  that  extent  valid.  The 
question  raised  by  the  bill  is  whether  a  valid  organization  is  ren- 
dered invalid  and  void  by  the  fact  that  the  order  does  not  recite  or 
refer  to  all  the  provisions  of  the  general  law  on  the  subject  of  the 
particular  corporation,  and  does  undertake  to  confer  some  powers 
not  authorized  by  the  general  law. 

The  question  is  not  free  from  difficulty.  For,  on  the  one  hand, 
we  may  suppose  the  case  suggested  by  counsel,  where  the  order 
of  the  court  attempted  to  confer  various  powers,  none  of  which 
was  authorized  by  statute,  except  the  powers  incident  to  all  cor- 
porations by  the  common  law,  such  as  the  power  to  sue  and  be 
sued,  etc. ;  and,  on  the  other  hand,  we  might  take  the  case  where 
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in  an  order  undertaking  to  recite  the  statutory  privileges  one  of 
them  is  inadvertently  omitted  or  changed  in  character  by  a  clerical 
misprision.  Extreme  cases  create  exceptions,  however,  and  do  not 
form  rules.  The  general  rule  must  be  that  the  organization  of  a 
corporation  for  a  purpose  provided  for  by  law  is  good  to  the  ex* 
tent  of  the  provisions  of  the  law,  neither  vitiated  by  what  may  be 
treated  as  surplusage,  nor  by  what  it  is  beyond  the  power  of  the 
court  to  confer.  And  this  for  the  reason  that  the  corporators  are 
bound  to  know  the  law,  and  to  accept  the  organization  subject  to 
its  limitations.  It  is  not  the  organization,  but  the  matter  ultra  vires  I 
of  the  incorporation  that  is  void.  A  misuser  of  the  corporate  f  ran-  » 
chises  may  forfeit  the  charter  upon  proper  proceedings,  but  will 
not  avoid  it  ab  initio.  The  bill,  it  is  conceded,  cannot  be  sustained 
unless  the  incorporation  is  void. 

When  the  subject  of  the  organization  of  corporations  by  the 
Chancery  Court,  under  the  act  of  1871,  came  before  me  as  chan- 
cellor, I  held  "  that  any  charter  granted  by  the  Court  of  Chancery, 
if  it  had  the  power  to  create  corporations,  to  any  one  set  of  in- 
dividuals for  a  corporate  purpose  not  conceded  by  a  general  law  to 
all  other  citizens  who  might  bring  themselves  within  it,  would 
be  clearly  unconstitutional  and  void."  I  was  also  of  opinion,  and 
so  decided,  that  any  organization  of  a  corporation  by  the  court 
for  a  purpose  not  conceded  by  a  general  law  would  be  void.  Chad- 
well  ex  parte,  i  Tenn.  Ch.  95.  These  rulings  were  affirmed  by  this 
court.  I  was,  moreover,  so  impressed  with  the  danger  of  permit- 
ting parties  to  fix  up  a  charter  to  suit  themselves,  and  to  cull  out 
from  the  Code,  and  from  former  acts  of  incorporation,  such 
rights  and  privileges  as  they  might  think  would  best  suit  their 
purpose,  as  was  then  being  done  in  the  Chancery  Courts  all  over 
the  State,  that  I  was  inclined  to  think  that  such  charters,  even  for 
purposes  conceded  by  a  general  law,  would  be  void.  I  did  not 
positively  say  so,  but  that  was  my  opinion  at  the  time,  and  the 
language  used  fairly  admits  of  the  construction.  It  was  only  a 
dictum,  and  the  decisions  of  this  court  have  not  gone  so  far.  The 
order  of  the  court  in  Railroad  v.  Johnson,  8  Baxt.  332,  upon  an 
application  to  incorporate  the  petitioners  for  the  purpose  of  build- 
ing a  railroad  which  was  authorized  by  a  general  law,  seems  to 
have  undertaken  to  set  out  the  provisions  of  the  charter,  and 
probably,  although  the  fact  does  not  distinctly  appear,  contained 
some  privileges  not  within  the  purview  of  the  statute.  McFar- 
land,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  With  re- 
gard to  the  so-called  charter  spread  upon  the  record  of  the 
Chancery  Court,  we  need  only  say,  as  we  have  in  several  re- 
cent cases,  that  the  powers  and  privileges  conferred  are  by  virtue 
of  the  general  statutes  upon  the  subject,  and  that  the  action  of 
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the  court  could  only  effect  and  be  evidence  of  the  organization." 
The  question  was  distinctly  raised  in  the  unreported  case  of  E.  T. 
Williams  et  al,  v.  The  Duck  River  Valley  &  Narrow  Gauge  Rail- 
road Co.  et  aU,  decided  some  years  ago  at  Nashville.  The  rail- 
road company  in  that  case  had  been  organized  by  an  order  of  the 
Chancery  Court  with  all  the  powers  and  privileges  of  two  other 
railroad  companies  named,  and  with  the  rights,  powers,  etc., 
granted  to  railroad  companies  by  the  act  of  1871,  c.  54,  and  all 
amendments  thereto.  The  bill  was  filed  by  taxpayers  of  Marshall 
County  to  enjoin  the  collection  of  a  tax  levied  to  pay  the  interest 
accruing  on  the  bonds  of  the  county  issued  to  the  Duck  River 
Railroad  Co.  to  aid  in  its  construction.  This  court  held  that  under 
the  circumstances  of  the  case  the  validity  and  regularity  of  the 
proceedings  by  which  the  company  was  organized  could  not  be  in- 
quired into  in  the  mode  adopted.  "  But,"  said  the  court  through 
Deaderick,  Ch.  J.,  "  we  are  of  opinion  the  charter  is  valid  as  to  all 
the  powers  conferred  by  the  act  of  1 871,  and  the  amendments  there- 
to, but  not  as  to  any  powers  attempted  to  be  conferred  which  were 
included  in  the  charters  of  the  companies  mentioned  in  the  order 
of  the  Chancery  Court."  The  inclination  of  the  court  has  been  1 
to  treat  the  order  of  organization  for  a  corporate  purpose  pro- 
vided for  by  a  general  law  as  valid  to  the  extent  of  the  powers  con- 
ceded by  the  general  law,  and  only  invalid  for  any  excess  of  pow- 
ers or  privileges  beyond  the  provisions  of  the  statute.  And  we 
now  so  hold  in  a  case  calling  for  a  direct  decision. 

The  report  of  the  referees  will  therefore  be  confirmed,  and  the 
decree  of  the  chancellor  affirmed  with  costs. 
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(c)   By  purchase  or  consolidation. 

CENTRAL  RAILROAD  &  BANKING  CO.  v.  GEORGIA. 

In  the  Supreme  Court  of  the  United  States,  October 

Term,  1875. 

[Reported  in  92  United  States  Reports  66$.] 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

Jeremiah  S.  Black,  Daznd  Dudley  Field,  and  A.  R,  Lawton  for 
the  plaintiff  in  error. 

N,  /.  Hammond,  Attorney-General  for  the  State  of  Georgia,  and 
Robert  Toombs  for  the  defendant  in  error. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  legislature  of  Georgia,  enacted  in  1833,  a  char- 
ter, unlimited  in  duration,  was  granted  to  "  The  Central  Railroad 
&  Canal  Co.  of  Georgia,"  with  power  to  make,  construct,  and 
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maintain  a  canal  or  railroad  from  the  city  of  Savannah  to  the  city 
of  Macon.    The  seventh  section  was  as  follows : 

"  The  said  canal  or  railway,  and  the  appurtenances  of  the  same, 
shall  not  be  subjected  to  be  taxed  higher  than  a  half  per  cent,  upon 
its  annual  net  income." 

In  1835,  by  an  amendment  to  the  charter,  the  name  of  the  com- 
pany was  changed  to  "  The  Central  Railroad  &  Banking  Co.  of 
Georgia ;  "  its  capital  stock  was  declared  to  consist  of  $3,000,000 ; 
and  the  eighteenth  section  of  the  amendment  enacted  that  "  the 
said  railroad,  and  the  appurtenances  of  the  same,  shall  not  be  sub- 
jected to  be  taxed  higher  than  one-half  of  one  per  cent,  upon  its 
annual  net  income ;  and  no  municipal  or  other  corporation  shall 
have  the  power  to  tax  said  company,  but  may  tax  any  property, 
real  or  personal,  of  the  said  company,  within  the  jurisdiction  of 
said  corporation,  in  the  ratio  of  taxation  of  like  property."  Under 
this  latter  act  the  company  was  organized  in  1836,  and  pro- 
ceeded to  build  the  railroad.  By  subsequent  enactments,  the  cap- 
ital stock  was  increased  to  $5,000,000,  and  the  company  was 
authorized  to  build  its  road  into  Macon. 

In  1847  the  legislature  of  the  State,  by  a  statute  approved  De- 
cember 27,  1847,  incorporated  "  The  Macon  &  Western  Railroad 
Co.,"  with  power  to  build  a  railroad  from  Macon  to  Atlanta.  The 
charter  contained  no  exemption  from  taxation,  and  affixed  no 
limits  to  it.  An  amendment,  however,  was  made  to  the  charter 
by  an  act  approved  February  9,  1869,  and  assented  to  by  the  com- 
pany, by  which  authority  was  given  to  increase  the  capital  stock 
to  $2,500,000 ;  and  the  chartered  rights  of  the  company  were  con- 
tinued during  the  term  of  thirty  years  from  its  passage.  The 
amending  act  contained  the  following  proviso : 

^'Provided,  nevertheless,  that  such  additional  stock  as  may  be 
issued,  as  well  as  the  present  stock  of  said  company,  shall  here- 
after pay  the  same  annual  tax  to  the  State  as  the  other  railroad 
companies  of  this  State  now  do— namely,  one-half  of  one  per  cent, 
on  the  amount  of  the  net  income." 

Under  this  charter  the  railroad  was  constructed  to  Atlanta. 
Thus  the  western  terminus  of  the  Central  Railroad  &  Banking 
Co.  of  Georgia,  and  the  eastern  terminus  of  the  Macon  &  West- 
em  Railroad  Co.,  were  both  fixed  at  Macon. 

On  the  24th  day  of  August,  1872,  the  legislature  passed  an 
act  authorizing  the  union  and  consolidation  of  the  two  railroad 
companies,  under  the  name  and  charter  of  the  first  named,  "  The 
Central  Railroad  &  Banking  Co.  of  Georgia."  As  the  true  mean- 
ing and  effect  of  this  act  is  the  basis  of  all  the  questions  pre- 
sented by  the  case,  we  quote  the  first  section  entire : 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Georgia, 
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that  the  Macon  &  Western  Railroad  Co.,  and  the  Central  Railroad 
&  Banking  Co.  of  Georgia,  be/and  they  are  hereby,  authorized^  ^ 
and  empoweied  to  unite  and  consolidate  the  stocks  of  the  said  two  J    f^ 
companies,  and  all  the  rights,  privileges,  immunities,  property,  ( 
and  franchises  belonging  or  attaching  to  said  companie^  under  J 
the  name  and  charter  of  the  §aid  *  The  Central  Railroad  &  Banking 
Co.  of  Georgia,'  in  such  manner  that  each  and  every  owner  and 
holder  of  shares  of  the  capital  stock  of  the  Macon  &  Western 
Railroad  Co.  shall  be  entitled  to  and  receive  an  equal  number  of 
shares  of  the  capital  stock  of  the  consolidated  companies.   Pro- 
vided, that  nothing  herein  contained^  shaTTTeReveor  discharge 
either  of  said  companies  from  any  contract  heretofore  entered  into, 
but  that  all  such  contracts  shall  be  assumed  by,  and  be  binding  on, 
the  Central  Railroad  &  Banking  Co.  of  Georgia,  and  all  benefits 
and  rights  under  the  same  shall  accrue  to,  and  vest  in,  the  said 
last-mentioned  company.    And  provided  further,  that,  upon  such 
"^^  union  and  consolidation,  the  capital  stock  of  the  Central  Railroad 

&  Banking  Co.  of  Georgia  shall  not  exceed  the  amount  of  the 
authorized  capital  thereof,  and  the  present  authorized  capital  of 
the  Macon  &  Western  Railroad  Co.  added  thereto." 

The  second  section  enacted,  that  the  union  and  consolidation 
provided  for  should  not  take  place  until  at  least  two-thirds  of  the 
stockholders  of  each  company  assented  thereto. 

By  the  third  section  it  was  enacted,  that  when  it  should  be  as- 
certained, in  the  manner  provided,  that  the  assent  required  in  the 
second  section  had  been  given,  it  should  be  the  duty  of  the  board 
of  directors  of  each  company  to  complete  said  union  and  con- 
solidation, and  to  certify  the  same  under  the  corporate  seals  of  said 
companies,  to  the  Governor  of  the  State,  to  be  filed  in  the  office  of 
the  Secretary  of  State. 

w 

The  fourth  section  is  as  follows : 

*'  Be  it  further  enacted,  that  upon  the  union  and  consolidation 
herein  provided  for,  each  stockholder  in  the  Macon  &  Western 
Railroad  Co.  shall  be  entitled  to  receive  a  certificate  of  stock  as  a 
shareholder  in  the  Central  Railroad  &  Banking  Co.  of  Georgia  for 
a  like  number  of  shares,  upon  the  surrender  of  his  certificate  of 
stock  in  the  former  company,  which  new  certificate  shall  entitle 
the  holder  thereof  to  the  same  rights,  privileges,  and  benefits  as 
attach  to  the  holders  of  stock  now  held  by  the  shareholders  in  said 
companies,  or  either  of  them." 

Under  the  provisions  of  this  act,  and  in  the  manner  prescribed, 
the  two  companies  united,  the  stock  of  the  Central  Co.  be- 
ing at  the  time  $5,000,000,  and  that  of  the  Macon  &  Western  being 
$2,500,000. 

Such  was  the  legal  status  of  the  Central  Railroad  &  Banking  Co. 


\ 
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on  the  28th  day  of  February,  1874,  when  the  legislature  passed  an 
act  entitled  *  An  Act  to  amend  the  tax-laws  of  the  State  so  far 
as  the  same  relate  to  railroad  companies,  and  to  define  the  liabili- 
ties of  such  companies  to  taxation,  and  to  repeal  so  much  of  the 
charters  of  such  companies,  respectively,  as  may  conflict  with  the 
provisions  of  this  act."  The  act  required  from  each  company  an 
annual  return  to  the  comptroller-general  of  the  value  of  its  prop- 
erty, without  deducting  indebtedness,  each  class  or  species  of 
property  to  be  Separately  named  and  valued,  to  be  taxed  as  other 
property  of  the  people  of  the  State.  It  also  required  the  railroad 
companies  to  pay  the  taxes  assessed  upon  them,  and  it  repealed 
conflicting  laws.  Pursuant  to  this  act  of  1874,  the  comptroller- 
general  assessed  a  tax  of  $46,034.87  against  the  Central  Railroad 
&  Banking  Co.,  and  issued  an  execution  to  collect  it.  The  com- 
pany then  paid  the  tax  of  one-half  of  one  per  cent,  required  by 
the  prior  law,  and  instituted  proceedings  in  the  mode  provided 
by  the  statute  to  resist  the  exaction  of  the  remainder  of  the  tax 
assessed,  on  the  ground  that  by  its  charter  it  was  not  subject  to 
be  taxed  higher  than  one-half  of  one  per  cent,  of  its  annual  net 
income,  and  that  the  tax  law  of  1874  impaired  the  obligation  of 
its  contract  with  the  State.  Having  failed  in  the  State  courts,  the 
case  has  been  brought  here  for  review. 

It  is  not  denied  that,  by  the  provisions  of  the  charter  granted 
in  1833,  amended  in  1835,  and  accepted  by  the  Central  Railroad 
&  Banking  Co.,  a  contract  was  made  that  the  company  should  not 
be  taxed  higher  than  one-half  of  one  per  cent,  upon  its  net  income. 
Nor  is  it  denied  that  the  protection  thus  promised  was  as  perpetual 
as  the  existence  of  the  company  itself.  But  it  is  contended  on  be- 
half of  the  State  that  the  charter  granted  in  1833,  and  amended  in 
1835,  was  surrendered  by  the  union  and  consolidation  of  the  com- 
pany under  the  act  of  1872  with  the  Macon  &  Western  Railroad 
Co. ;  that  the  company  is  now  existing  under  a  charter  granted  by 
the  latter  act,  a  charter  which  is  subject  to  repeal  or  modification 
at  the  will  of  the  legislature ;  and,  therefore,  that  the  act  of  1874, 
which  imposes  a  more  onerous  tax  than  one-half  of  one  per  cent, 
on  the  net  income,  is  a  violation  of  no  contract,  but  that  it  is  a 
legitimate  exercise  of  legislative  authority. 

If  it  could  be  admitted,  as  contended  by  the  State,  that  the 
charter  granted  in  1835  is  no  longer  in  existence,  if  in  fact  and  in 
law  it  was  surrendered  in  1872,  and  if  the  "  Central  Railroad  & 
Banking  Co.  of  Georgia  "  is  a  new  corporation,  created  when  it 
united  with  the  Macon  &  Western  Railroad  Co.,  the  conse- 
quences claimed  by  the  State  might,  and  prob^|ly  would,  follow. 
The  Code  of  Georgia,  which  went  into  operatifl^anuary  i,  1863, 
has  the  following  provisions : 
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Sec.  1682.  "  In  all  cases  of  private  charters  hereafter  granted, 
the  State  reserves  the  right  to  withdraw  the  franchise,  unless  such 
right  is  expressly  negatived  in  the  charter." 

Sec.  1683.  "  Private  corporations  heretofore  created,  without 
the  reservation  of  the  right  of  dissolution,  and  where  individual 
rights  have  become  vested,  are  not  subject  to  dissolution  at  the 
will  of  the  State." 

Chartered  rights  granted  subsequent  to  the  Code  may,  there- 
fore, be  withdrawn.  It  is  equally  certain  that  those  granted  be- 
fore January  i,  1863,  cannot  be  impaired  by  any  legislative  act. 

Hence,  it  is  of  vital  importance  to  this  case  to  examine  the  ef- 
fect of  the  union  of  the  two  companies,  under  what  is  called  "  the 
consolidation  act  of  the  legislature,"  of  August  24,  1872.  Did  the 
act  contemplate  a  surrender  of  its  charter  by  the  Central  Railroad 
&  Banking  Co.,  and  the  grant  to  it  of  a  new  charter,  or  a  re-grant 
of  the  old  ?  It  may  be  that  the  consolidation  of  two  corporations, 
or  amalgamation,  as  it  is  called  in  England,  if  full  and  complete, 
may  work  a  dissolution  of  them  both,  and  its  effect  may  be  the 
creation  of  a  new  corporation.  Whether  such  be  the  effect  or  not 
must  depend  upon  the  statute  under  which  the  consolidation  takes 
place,  and  of  the  intention  therein  manifested.  If,  in  the  statute, 
there  be  no  words  of  grant  of  corporate  powers,  it  is  diiEcult  to 
see  how  a  new  corporation  is  created.  If  it  is,  it  must  be  by  im- 
plication; and  it  is  an  unbending  rule  that  a  grant  of  corporate 


(e^cistence  is  never  implied.    In  the  construction  of  a  statute,  every 
presumption  is  againsFTt.^    We  are  not  called  upon,  however,  now 


to  determine  whether  a  consolidation,  effected  under  a  statute 
making  no  express  grant  of  new  corporate  existence,  may  not,  in 
some  cases,  work  a  dissolution  of  the  existing  corporations,  and 
at  the  same  time  the  creation  of  a  new  company ;  for,  in  the  present 
case,  we  think  the  act  of  1872  plainly  contemplated  no  such  thing. 
It  is  true,  the  act  speaks  of  union  and  consolidation.  It  author- 
izes the  two  companies  to  unite  and  consolidate  their  stock,  and 
all  their  rights,  privileges,  immunities,  property,  and  franchises; 
but  it  prescribes  the  manner  in  which  this  may  be  done,  and  its 
effect.  It  is  to  be  done  under  the  name  and  charter  of  the  Cen- 
tral Railroad  &  Banking  Co. ;  that  is,  the  union  is  to  be  under  that 
charter,  not  under  a  new  charter  of  a  company  bearing  that  name. 
The  union  is  also  to  be  in  such  a  manner  that  every  holder  of  the 
shares  of  the  capital  stock  of  the  Macon  &  Western  Railroad  Co. 
shall  be  entitled  to,  and  shall,  on  the  surrender  of  their  certifi- 
cates, receive  an  equal  number  of  shares  of  the  capital  stock  as  a 

^A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases 
has  been  omitted. — Ed. 
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shareholder  in  the  Central  Railroad  &  Banking  Co.  of  Georgia,*  as.- ./ > 
declared  in  the  fourth  section.     But  there  is  no  provision  for  a  "  *  .^ 
surrender  of  the  certificates  of  stock  of  the  shareholders  of  the       .  ^^z£i^sje 
Central,  and  none  for  the  issue  of  other  certificates  to  them.  ^^^v..e*---V 
Their  rights,  whatever  they  may  be  aftfiiLlhe  iinion,  are  evidenced^^,,,^.^-^  * — ^  -6 
only  by  certificates  of  stock  of  the  company  chartered  in  1835.    If 
that  charter  has  gone  ouT"orexistenrp,  theyare  stockholders  in 
no  company.    Agam,  the  act  declared  that  all  contracts  of  either 
of  the  companies  should  be  assumed  by  and  binding  on  the  Cen* 
tral  Railroad  &  Banking  Co.,  and  all  benefits  and  rights  under  the' 
same — ^that  is,  under  the  contracts — should  vest  in  that  company ,"'^'^ 
not  in  a  new  corporation  then  springing  into  life.     Nowhere  in' 
the  act  is  there  an  intimation  of  any  legislative  purpose  that  ther""^^^^^ 
Central  Railroad  Co.  should  cease  to  exist.    The  Macon  &  West- 
em  Railroad  Company  was  undoubtedly  intended  to  go  out  of 
existence;  for  provision  was  made  for  the  surrender  of  all  the 
shares  of  its  capital  stock ;  and  without  stockholders  it  could  not 
exist.    The  existence  of  such  a  provision  in  regard  to  the  one 
company,  and  its  absence  in  regard  to  the  other,  is  a  strong  argu- 
ment in  support  of  the  conclusion  that  it  was  not  intended  the  Cen- 
tral  Railroad  &  Banking  Co.  should  surrender  its  charter,  or  dis-        ^ 

solve.      And  still  more,jhat  rppipany  yrac  Qiiffff^pypH  Xq  inrri*aRP  Cj,,JU^-^»^  ^ 

its  capital,  plainly  for  the  purpose  ofmakinr  rrM>m  f^r  thfLjngw  ^^  y 
shareholders  entitled  to  come  in  by  virtue  of  their  ownership  of  *=*-*^**^^  • 
shares  of  the  dissolved  company's  stock.  The  language  of 
provision  is  significant.  It  is,  that,  upon  the  union  and  consoli--^^ 
dation,  the  capital  stock  of  the  Central  Railroad  &  Banking  Co. 
"shall  not  exceed  the  amount  of  the  authorized  capital  there- 
of, and  the  present  authorized  capital  of  the  Macon  &  Western 
Railroad  Co.  added  thereto."  This  refers  plainly  to  the  corpora- 
tion which  it  was  contemplated  should  exist  after  the  union  and 
consolidation  of  the  two  companies.  What,  then,  was  intended 
by  the  expression  "  authorized  capital  thereof ; "  that  is,  author- 
ized capital  of  the  Central  Co.?  Had  this  reference  to  a  new 
company  ?  Certainly  not ;  for  no  new  company  had  any  authorized 
capital.  It  must  have  referred,  therefore,  to  the  old  Central  Rail- 
road &  Banking  Co.,  in  existence  when  the  act  was  passed ;  and 
that  was  the  company  the  amount  of  whose  stock  was  to  be  lim- 
ited after  the  union  had  taken  place.  That  company  was  to  con- 
tinue in  existence,  and  its  capital  was  restricted  to  the  amount 
of  what  had  been  previously  authorized,  augmented  by  a  sum  equal 
to  the  capital  of  the  absorbed  company.  This  view  is  confirmed 
by  the  language  of  a  subsequent  act  of  the  legislature,  enacted 
February  20,  1873,  the  preamble  of  which  is,  "  Whereas,  the  re- 
cent union  and  consolidation  of  the  Macon  &  Western  Railroad 
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;  •([;©/ with  the  Central  Railroad  &  Banking  Co.  of  Georgia,  under 
'  the  name  and  charter  of  the  latter  company,  has  largely  increased 
the  capital  stock,  and  the  number  of  stockholders  of  the  said  last- 
named  company."  What  company  was  it  whose  stock  had  been 
increased  by  the  union  ?  Plainly,  one  that  was  in  existence  before 
the  union — the  one  under  whose  charter  the  companies  had  united. 
The  stock  of  no  new  company  had  been  increased.  It  is  clear, 
therefore,  that  the  legislature  of  1873  did  not  understand  that  the 
old  Central  company  had  gone  out  of  existence. 

If,  then,  this  construction  of  the  act  of  August  24,  1872,  be 
correct  (and  we  cannot  doubt  that  it  is),  that  act  contemplated 
and  authorized  no  such  union  and  consolidation  of  the  two  com- 
panies as  should  work  a  surrender  of  their  charter  by  both  of 
them,  and  the  creation  of  a  new  company.  At  most,  it  intended 
a  merger  of  the  Macon  &  Western  Railroad  Co.  into  the  other,  a 
mode  of  transfer  of  that  company's  franchise  and  property,  and  a 
payment  therefor  with  stock  of  the  Central  Co.  It  is  of  no 
importance  to  the  inquiry  whether  a  new  corporation  was  created 
by  the  union  and  consolidation,  that  the  Central  acquired  under 
the  act  new  and  enlarged  powers  as  well  as  new  stockhol4ers.  It 
was  authorized  to  own  and  operate  a  railroad  from  Macon  to 
Atlanta;  to  operate  it  as  its  own.  It  was  also  authorized  to  in- 
crease its  capital  stock.  But  the^pift  of  new  powers  to  a  corpora- 
tion  has  never  been  thought  to  destroy  its  identity,  much  less  to 
change  it  into  a  new  being.  Such  a  gift  is  not  a  grant  of  corporate 
existence.  It  assumes  corporate  life  already  existm^.  Nor  is  it 
a  necessary  inference  from  the  provision  of  the  act  of  August  25, 
1872,  requiring  the  board  of  directors  of  each  company  to  certify 
the  union  and  consolidation  to  the  Governor  of  the  State,  that 
the  union  was  intended  to  be  a  surrender  of  the  charter  of  both 
companies,  and  the  acceptance  of  a  new  charter.  There  w^ere  suf- 
ficient reasons  for  that  requirement,  without  the  large  inference 
attempted  to  be  drawn  from  it.  They  were,  that  it  might  appear 
in  the  office  of  the  Secretary  of  State  that  the  Macon  &  Western 
Railroad  Co.  was  no  longer  in  existence,  and  that  the  capital  stock 
of  the  Central  Co.  had  been  increased. 

Our  opinion,  therefore,  is,  that  the  charter  granted  to  the  Cen- 
tral Railroad  &  Banking  Co.  of  Georgia,  by  the  act  of  1835,  was 
not  surrendered  by  its  action  under  the  later  act  of  1872 ;  that  it 
still  has  all  the  rights  that  were  originally  conferred  upon  it,  hold- 
ing them  under  the  charter  originally  granted  to  it ;  and,  conse- 
quently, that  it  is  not  in  the  power  of  the  legislature  to  impose 
upon  it  a  greater  tax  than  one-half  of  one  per  cent,  of  its  net  an- 
nual income. 

It  is  still  to  be  determined,  however,  whether  the  exemption 


s, 


SEC.  I^.J         CENT.  R.  R.  &  BANKING  CO.  V.  GEORGIA.  IO3 

from  a  higher  tax  applies  to  that  portion  of  the  company's  prop- 
erty which  was  the  road  and  franchise  of  the  Macon  &  Western 
Raih-oad  Co.  before  its  merger  into  the  Central  Railroad  &  Bank- 
ing Co.  The  Macon  &  Western  never  had  any  contract  with  the 
State  limiting  its  liability  to  taxation.  Its  original  charter  said 
nothing  upon  the  subject,  and  the  amending  act  of  February  9, 
1869,  gave  it  no  exemption.  It  simply  provided  that  the  com- 
pany should  thereafter  pay  the  same  annual  tax  to  the  State  as 
the  otfier  railroad  companies  then  did ;  to  wit,  one-half  of  one  per 
cent,  on  the  amount  of  net  income.  It  contained  no  negative 
words.  It  did  not  declare  that  higher  taxation  should  not  be  im- 
posed at  any  future  time.  At  most,  it  raised  only  an  implication 
that  a  higher  tax  would  not  be  levied  for  the  State.  But  it  is  a 
well-settled  principle  that  a  claim  for  exemption  from  taxation 
cannot  be  supported,  unless  the  statute  alleged  to  confer  it  is  so 
plain  as  to  leave  no  room  for  controversy.  No  presumption  can 
be  made  in  support  of  the  exemption ;  and,  if  there  be  a  reasonable 
doubt,  it  must  be  resolved  in  favor  of  the  State.  Bailey  v^ 
Maguire,  22  Wall.  215;  Delaware  Railroad  Tax,  18  id,  206.  In 
the  latter  of  these  cases,  it  was  ruled  that  a  provision  in  a  char- 
ter, requiring  a  company  to  pay  annually  into  the  treasury  of  the 
State  a  tax  of  one-quarter  of  one  per  cent,  upon  its  capital  stock 
of  $400,000,  did  not  prevent  a  subsequent  legislature  from  impos- 
ing a  further  or  different  tax  upon  the  company.  To  the  same 
effect  is  The  Commonwealth  v.  The  Easton  Bank,  10  Penn.  St. 

451. 

If,  then,  there  was  nothing  in  the  charter  of  the  Macon  &  West- 
em  Railroad  Co.  by  which  its  property  was  exempted  from  such 
taxation  as  the  legislature  might  see  fit  to  impose,  did  the  union 
and  consolidation  with  the  Central  Co.  bring  it  within  the  ex- 
emption which  the  Central  enjoyed  ?  We  think  it  did  not.  Noth-  ( >0>*^  ^  ^^} 
ing  within  the  act  of  August  24,  1872,  indicates  that  such  was  , 

the  intention  of  the  legislature,  and  it  is  not  a  necessary  result  of   ^^^ 
the  consolidation  authorized.    The  obvious  purpose  of  the  act  wasx<>-7t  <^-— 
to  vest  in  theCentral  Co.  the  rights,  privileges,  immuniti_es,  •i^^.^.^jL^i^ 
property7  and  TrandUses  whicn  nad  belonged  to  the  Macon  &  z^rv-**-^-^ 
WesteriT'Co. ;  not  to  enlarge  those  rights,  or  to  bestow  new  ^^^^.^..^.k^  -^ 
immunities!    If,  therefore,  the  Macon  &  WesternJield  its  Tran^  ^^      ^'\^^  jd 
chises  and  property  subject  to  taxation,  the  Central,  succeeding  "  ^A. 

to  the  franchises  and  property,  holds  them  alike  subject.  It  took 
them  just  as  they  were,  acquiring  no  additional  or  enlarged  rights 
as  against  the  State.  The  case  of  The  Philadelphia  &  Wilming- 
ton Railroad  Co.  v.  Maryland,  10  How.  376,  in  its  leading  features 
is  not  unlike  the  one  now  before  us.  There,  three  railway  com- 
panies were  united  and  incorporated  into  one,  in  pursuance  of 
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Statutory  authority.  One  of  the  companies  was  by  its  charter 
partially  exempted  from  taxation;  and  the  law  which  authorized 
the  union  of  the  three  companies  declared  that  the  new  corporation 
should  be  entitled  to  all  the  powers  and  privileges  and  advan- 
tages belonging  to  the  uniting  companies.  In  construing  this 
provision  of  the  consolidating  act,  this  court  ruled,  that  as  the 
constituent  companies  held  their  corporate  privileges  under  dif- 
ferent charters,  the  evident  meaning  of  the  provision  was,  that 
whatever  privileges  and  advantages  either  of  them  possessed 
should  in  like  manner  be  held  and  possessed  by  the  new  com- 
pany, to  the  extent  of  the  road  they  had  respectively  occupied 
before  the  union ;  that  it  should  stand  in  their  place,  and  possess 
the  powers,  rights,  and  privileges  they  had  severally  enjoyed  in 
the  portions  of  the  road  which  had  previously  belonged  to  them, 
and  be  subject  to  the  liabilities  that  rested  upon  them  during  their 
separate  existence.  A  similar  decision  was  made  in  The  Delaware 
Railroad  Tax  Case,  i8  Wall.  206.  So  in  Tomlinson  v.  Branch,  15 
fc/.  460, the  same  doctrine  was  maintained.  Tworailroad companies, 
the  one  exempt  from  taxation  and  the  other  not  exempt,  were 
authorized  to  unite,  so  that  the  latter  should  merge  into  the  for- 
mer ;  and  the  statute  declared  that  thereafter  all  the  rights,  privi- 
leges, and  property  of  the  latter  should  be  vested  in  the  former, 
and  that  the  former  should  be  liable  for  all  the  debts  and  contracts 
of  the  latter.  Under  the  statute,  the  union  was  consummated ;  and 
the  question  arose,  whether  the  railroad  property  and  works  which 
had  belonged  to  tlie  company  not  exempt  from  taxation  were  ex- 
empt under  the  charter  of  the  other  after  the  union ;  and  this  court 
held  that  they  were  not.  The  case  is  hardly  to  be  distinguished  from 
the  present,  and  it  leads  directly  to  the  conclusion  that  the  prop- 
erty and  franchises  formerly  belonging  to  the  Macon  &  Western 
Railroad  Co.  (now  converted  into  $2,500,000  of  the  stock  of  the 
Central  Railroad  &  Banking  Co.)  has  no  well-founded  claim  to 
exemption  from  such  taxation  as  it  is  now  argued  the  legisla- 
ture is  forbidden  by  the  Federal  Constitution  to  impose.  It  is  not 
protected  by  any  contract  with  the  State.  That  property,  by  the 
articles  of  union  between  the  two  companies,  sanctioned  by  the 
legislature,  amounts  to  one-third  of  the  entire  property  of  the 
company  which  survived  the  union,  and  to  that  extent,  to  that 
extent  only,  is  it  taxable  at  any  greater  rate  than  was  stipulated 
in  the  charter  of  the  Central  Railroad  &  Banking  Co.  granted  in 

1835. 

The  judgment  of  the  Supreme  Court  must,  therefore,  be  re- 
versed, and  the  record  be  remitted,  with  instructions  to  reverse  the 
order  of  the  Superior  Court,  and  direct  further  proceedings  in 
accordance  with  this  opinion. 
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THE  QUINCY  RAILROAD  BRIDGE  CO  v.  THE  COUNTY 

OF  ADAMS. 

In  the  Supreme  Court  of  Illinois,  January  Term,  1878. 

[Reported  in  88  Illinois  Reports  615.] 

Appeal  from  the  Circuit  Court  of  Adams  County ;  Sibley,  J., 
presiding. 

Wheat,  Ewing  &  Hamilton  for  the  appellants. 

Wheat  &  Marcy  for  the  appellee. 

Breese,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  to  the  Adams  Circuit  Court, 
by  the  County  of  Adams,  plaintiff,  and  against  the  Quincy  Rail- 
road Bridge  Co.,  defendants,  to  recover  a  tax  assessed  against 
the  capital  stock  of  the  bridge  company  for  the  year  1874,  for 
county  purposes. 

The  demurrer  to  the  special  pleas  clearly  presents  this  ques- 
tion, and  it  has  been  argued  elaborately  and  ably  by  counsel :  Are 
appellants  a  corporation  so  created  under  the  laws  of  this  State  as 
to  bring  it  under  the  operation  of  the  fourth  clause  of  sec.  i  of  the 
Revenue  Act  of  1872? 

The  first  section  provides  that  the  property  named  in  this  sec- 
tion shall  be  assessed  and  taxed,  except  so  much  as  in  this  act 
may  be  exempted :  First,  all  real  and  personal  property  in  this 
State.  Second,  all  moneys,  credits,  bonds,  or  stocks,  etc.  Third, 
the  shares  of  capital  stock  of  banks  and  banking  companies  do- 
ing business  in  this  State,  jpourth,  the  capital  stock  of  companies 
and  associations  incorporated  under  the  laws  of  this  State.  Rev. 
Stat.  1874,  p.  857. 

Appellants  give  the  history  of  the  creation  of  their  company, 
by  which  it  will  be  seen  that  by  an  act  of  the  General  Assembly  of 
this  State,  approved  February  10,  1853,  and  renewed  by  act  of 
February  15,  1865,  the  Railroad  Bridge  Co.  was  incorporated. 
By  an  act  of  the  legislature  of  the  State  of  Missouri,  date  not 
given,  the  "  Quincy  Bridge  Co."  was  incorporated,  the  object  and 
purpose  of  both  these  incorporations  being  to  construct  and  oper- 
ate a  railroad  bridge  across  the  Mississippi  River  at  Quincy,  in  this 
State,  such  object  not  being  attainable  by  either  company  sep- 
arately or  by  virtue  of  the  authority  thus  granted  by  either  State, 
the  river  being  a  common  boundary,  and  the  territorial  line  of 
neither  State  extending  beyond  the  main  channel  of  the  river.  Ap- 
pellants say,  in  order  to  render  either  of  these  charters  available, 
it  became  necessary  to  consolidate  the  two  companies,  and  to  secure 
for  the  company  thus  consolidated  the  consent  and  approval  of 
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each  of  said  States,  and  the  permission  of  the  Government  of  the 
United  States  to  throw  a  bridge  across  one  of  its  navigable  rivers. 
On  November  20,  1866,  articles  of  agreement  were  entered  into 
by  these  two  companies  thus  incorporated,  one  by  this  State,  the 
other  by  the  State  of  Missouri,  to  consolidate,  and  such  articles, 
duly  filed  and  recorded  in  the  office  of  the  Secretary  of  State  of 
this  State,  effected  the  consolidation  of  these  two  companies,  and 
such  consolidation  was  approved  and  legalized  by  the  General 
Assembly  of  this  State  by  an  act,  approved  February  6,  1867,  ^^' 
titled  "  An  Act  to  legalize  the  Quincy  Railroad  Bridge  Co.,  and  to 
facilitate  and  encourage  the  construction  of  a  railroad  bridge  over 
the  Mississippi  River  at  Quincy."  The  first  section  of  this  act  rec- 
ognizes the  consolidation  of  these  two  independent  companies 
and  their  origin,  and  refers  to  the  articles  of  consolidation  on  file 
in  the  office  of  the  Secretary  of  State  of  this  State,  and  the  name 
and  style  of  the  Quincy  Railroad  Bridge  Co.  was  bestowed  upon  it, 
and  there  was  conferred  upon  it  all  the  rights,  powers,  privileges 
and  immunities  which  were  granted  to  the  railroad  bridge  com- 
pany by  the  act  incorporating  the  same  in  1853,  sind  renewed  in 

1865. 

The  consolidation  of  these  companies  is  expressly  recognized, 
and  by  the  second  section  the  company,  as  now  existing,  is  fully 
recognized  after  the  consolidation  as  a  corporation.  What  is 
wanting  to  make  appellants  a  corporation  created  by  the  laws  of 
this  State,  we  are  unable  to  see. 
V  "^  ^^^^*^  ^  ^^^  ^^  ^^  ^*^  "^y  appellants,  this  corporation,  although  it  de- 
c;CJ'  "-<^  /  rived  some  of  its  powers  and  in  part  its  corporate  existence  from 
^^v.^  e^^jL.^S<^    this  State,  derived  an  equal  part  ixpvcL  the  sovereign  State  of 

Missouri,  and  therefore  they  are  not  a  corporation  created  under  -^ 
the  laws  of  either  State.    To  this  it  is  answered,  and  we  think  1^ 
satisfactorily,  that  the  legislatures  of  this  State  and  of  Missouri  |   ^ 
cannot  act  jointly,  nor  can  any  legislation  of  the  last-named  State  \  '^^ 
have  the  least  effect  in  creating  a  corporation  in  this  State.  Hence,    Y^ 
the  corporate  existence  of  appellants,  considered  as  a  corporation 


^ 


of  this  State,  must  spring  from  the  legislation  of  this  State,  which,  ->  ■ 

by  its  own  vigor,  performs  the  act.    The  States  of  Illinois  and^ 
Missouri  have  no  power  to  unite  in  passing  any  legislative  act.    It 
is  impossible,  in  the  very  nature  of  their  organizations,  that  they 
can  do  so.    They  cannot  so  fuse  themselves  into  a  single  sover-    . 
eignty,  and  as  such  create  a  body  politic  which  shall  be  a  corpora-    ^\ 
tion  of  the  two  States,  without  being  a  corporation  of  each  State 
or  of  either  State.    As  argued  by  appellee,  the  only  possible  status 
of  a  company  acting  under  charters  from  two  States  is,  that  it  is  1 
an  association  incorporated  in  and  by  each  of  the  States,  and  when  I 
acting  as  a  corporation  in  either  of  the  States  it  acts  under  the 
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authority  of  the  charter  of  the  State  iii  which  it  is  then  acting,  and 
that  only,  the  legislation  of  the  other  State  having  no  operation 
beyond  its  territorial  limits.  We  do  not,  and  cannot,  under- 
stand that  appellants  derive  any  of  its  corporate  powers  from  the 
legislature  of  the  State  of  Missouri,  but  wholly  and  entirely  de- 
rived from  the  General  Assembly  of  this  State.  Consequently  they 
are  embraced  in  the  first  section  of  the  Revenue  Act,  above  cited.* 

There  is  no  need  to  pursue  this  discussion  farther.  We  hold 
appellant  is  a  corporation  created  under  the  laws  of  this  State, 
and  its  capital  stock  properly  taxable,  and  properly  assessed  and 
taxed,  and  the  judgment  of  the  Circuit  Court  was  right  and  must 
be  affirmed. 

Judgment  affirmed. 


RAILROAD  CO.  v.  GEORGIA. 

In  the  Supreme  Court  of  the  United  States,  October 

Term,  1878. 

[Reported  in  98  United  States  Reports  359.] 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

This  case  came  before  the  Superior  Court  for  Fulton  County, 
Georgia,  on  an  "  affidavit  of  illegality  "  filed  by  the  Atlantic  & 
Gulf  Railroad  Co.  in  regard  to  an  execution  for  taxes  which  had 
been  issued  by  the  Comptroller-General  of  the  State,  in  pursuance 
of  an  act  of  the  General  Assembly,  approved  February  28,  1874, 
entitled  "  An  Act  to  amend  the  tax  laws  of  this  State,  so  far  as 
the  same  relate  to  railroad  companies,  and  to  define  the  liabilities 
of  such  companies  to  taxation,  and  to  repeal  so  much  of  the 

*  It  is  true  that  a  corporation  by  the  name  and  style  of  the  plaintiffs  ap- 
pears to  have  been  chartered  by  the  States  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  intended  to  accomplish  the  same 
objects,  and  it  is  spoken  of  in  the  laws  of  the  States  as  one  corporate  body, 
exercising  the  same  powers  and  fulfilling  the  same  duties  in  both  States. 
Yet  it  has  no  legal  existence  in  either  State,  except  by  the  law  of  the 
State.  And  neither  State  could  confer  on  it  a  corporate  existence  in  the 
other,  nor  add  to  or  diminish  the  powers  to  be  there  exercised.  It  may. 
indeed,  be  composed  of  and  represent,  under  the  corporate  name,  the  same 
natural  persons.  But  the  legal  entity  or  person,  which  exists  by  force  of 
law,  can  have  no  existence  beyond  the  limits  of  the  State  or  sovereignty 

which  brings  it  into  life  and  endues  it  with  its  faculties  and  powers.  The 
president  and  directors  of  the  Ohio  and  Mississippi  Railroad  Company  is, 
therefore,  a  distinct  and  separate  corporate  body  in  Indiana  from  the  cor- 
porate body  of  the  same  name  in  Ohio,  and  they  cannot  be  joined  in  a  suit 
as  one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that  character  against 
a  citizen  of  Ohio  or  Indiana  in  a  Circuit  Court  of  the  United  States. 
Taney,  C.  J.,  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler,  i  Black,  286,  297,298.— Ed. 
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charters  of  such  companies,  respectively,  as  may  conflict  with  the 
provisions  of  this  act."  The  affidavit  averred  that  the  com- 
pany, by  the  original  charters  granted  to  the  Savannah,  Albany 
&  Gulf  Railroad  Co.,  and  to  the  Atlantic  &  Gulf  Railroad  Co.,  or 
by  the  act  consolidating  them  under  the  name  of  the  last  company, 
was  not  liable  to  be  taxed  more  than  one-half  of  one  per  cent,  on 
its  annual  net  income,  and  that  said  act  of  February  28,  in  so  far 
as  it  authorized  the  levy  and  collection  of  a  higher  tax  on  its  prop- 
erty, was  in  violation  of  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States,  and  therefore  void. 

The  court  overruled  the  affidavit,  and  gave  judgment  "  that  the 
execution  proceed."  That  judgment  having  been  affirmed  by  the 
Supreme  Court  of  the  State,  the  company  sued  out  this  writ  of 
error. 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Falligant  and  W.  S.  Chisholm  for  the  plaintiff  in  error. 

Robert  N.  Ely,  Attorney-General  of  Georgia,  and  Robert 
Toombs  for  the  defendant  in  error. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

The  single  question  presented  in  this  case  is  whether  the  act 
of  the  legislature  of  Georgia,  approved  February  28,  1874,  where- 
by it  was  enacted  that  the  property  of  all  railroad  companies  in  the 
State  should  be  taxed  as  other  property  of  the  people  of  the  State, 
impairs  the  obligations  of  the  contract  contained  in  the  charter  of 
the  plaintiff  in  error.  The  question  compels  consideration  of  the 
inquiry,  what  was  the  contract  into  which  the  State  entered  with 
the  company,  and  what  are  the  rights  which  the  company  holds 
under  it? 

Prior  to  the  i8th  day  of  April,  1863,  there  were  two  railroad 
companies  in  the  State,  one  incorporated  on  the  25th  day  of  De- 
cember, 1847, 2LS  the  "Savannah,  Albany  &  Gulf  Railroad,"  and  the 
other  incorporated  on  the  27th  day  of  February,  1856,  with  the 
name,  "  The  Atlantic  &  Gulf  Railroad  Co.,"  the  same 
name  now  borne  by  the  plaintiffs.  The  charter  of  each 
of  these  companies  contained  a  grant  of  all  the  rights,  privileges, 
and  immunities  which  had  been  granted  to,  or  were  held  and  en- 
joyed by,  any  other  incorporated  railroad  company  or  companies, 
or  which  had  been  granted  to  the  Central  Railroad  &  Banking 
Co.,  or  to  the  Georgia  Railroad  Co.,  or  to  either  of  them.  Both 
these  latter  companies  had  been  incorporated  prior  to  1840,  and 
each  held  by  its  charter  the  privilege  or  immunity  of  not  being 
subject  to  be  taxed  higher  than  one-half  of  one  per  cent,  upon  its 
annual  net  income  in  the  one  case,  and  in  the  other,  on  the  net 
proceeds  of  its  investments.  Consequently,  the  Savannah,  Albany 
&  Gulf  Railroad  Co.,  and  the  Atlantic  &  Gulf  Railroad  Co.,  sever- 
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ally  acquired  by  their  charters  an  exemption  from  taxation  at  any 
higher  rate,  or  in  any  different  manner.  And  such  an  immunity 
they  severally  continued  to  hold  down  to  1863.  This,  we  think, 
admits  of  no  reasonable  doubt.  If  their  rights  are  now  the  same 
as  they  were  when  the  original  charters  of  the  two  companies 
were  first  granted,  it  is  quite  clear  the  provisions  of  the  taxing  act 
of  1874  could  not  be  applied  to  them  without  impairment  of  the 
contracts  they  had  with  the  State.  Neither  of  the  companies,  how- 
ever, is  now  existing  under  or  by  virtue  of  its  original  charter. 
On  the  18th  day  of  April,  1863,  the  legislature  of  the  State  passed 
an  act  whereby  they  were  empowered  to  consolidate  their  stocks 
upon  such  terms  as  might  be  agreed  upon  by  the  directors  and  rati- 
fied by  a  majority  of  the  stockholders ;  and  the  act  enacte 
when  so  consolidated  they  should  be  known  as  "The'Atlantic  & 
Gulf  Railroad  Co.,"  with  a  proviso  that  nothing  therein  con- 
tained should  relieve  or  discharge  either  of  them  from  any  con- 
tract theretofore  entered  into  by  either,  but  that  tljig  company 
should  be  liable  on  the  same.  By  the  second  section  it  was  enacted 

^       that  the  stockholders  of  said  consolidated  railroad  companies,  by 
^,.^   such  corporate  name,  and  in  such  corporate  capacity,  should  be 
/^</«^  capable  in  law  to  have,  purchase,  and  enjoy  such  real  and  per- 
sonal estate,  goods,  and  effects  as  might  be  necessary  and  proper 
to  carry  out  the  objects  therein  specified,  and  to  secure  the  full 

I       enjoyment  of  all  the  rights  therein  and  thereby  granted,  and  by 
said  name  to  sue  and  be  sued,  plead  and  be  impleaded,  in  any  court 
of  competent  jurisdiction ;  to  have  and  use  a  common  seal,  and 
^  the  same  to  alter  at  pleasure ;  to  make  and  establish  by-laws,  and 
generally  to  exercise  corporate  powers. 

The  third  section  of  the  act  declared  that  the  several  immunities, 
franchises,  and  privileges  granted  to  the  said  Savannah,  Albany 
&  Gulf  Railroad  Co.,  and  the  Atlantic  &  Gulf  Railroad  Company, 
by  their  odgjpal  charters  and  the  amendments  thereof,  and  the 
liabilities  therein  imposed,  should  continue  in  force,  except  so  fac 
as  they  might  be  inconsistent  with  the  act  of  consolidation. 

The  fifth  section  repealed  all  laws  and  parts  of  laws  militating 
against  the  act. 

It  is  conceded  that  under  this  act  a  consolidation  took  place.  It 
is,  therefore,  a  vital  question,  What  was  its  effect  ?  Did  the  con- 
solidated companies  become  a  new  corporation,  holding  its  powers 
and  privileges  as  such  under  the  act  of  1863  ?^  Or  was  the  consoli- 
dation a  mere  alliance  between  two  pre-existing  corporations,  in 
which  each  preserved  its  identity  and  distinctive  existence?  Or, 
still  further,  was  it  an  absorption  of  one  by  another,  whereby  the 


tv 
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former  was  dissolved,  while  the  latter  continued  to  exist?    The 


"V  /  answer  tg^these  inquJQgs^must  be  found  in  the  intention  oljthe 
p^  *^  legislature  as  expressedm  the  consolidating  act.  We  think  that 
intention  was  the  creation  of  a  new  corporation  out  of  the  stock- 
holders of  the  two  previously  existing  companies.  The  consol- 
idation provided  for  was  clearly  not  a  merger  of  one  into  the  other, 
as  was  the  case  of  Central  Railroad  &  Banking  Co.  v.  Georgia,  92 
U.  S.  665.  Nor  was  it  a  mere  alliance  or  confederation  of  the  two. 
If  it  had  been,  each  would  have  preserved  its  separate  existence,  as 
/  well  as  its  corporate  name.  \But  the  act  authorized  the  consolida- 


*^<  \^^S^   I    tionof  the  stocks  of  the  two  companies,  thus  making  one  capital  in  ('A.    /  ) 
^V^  place  of  two. /It  contemplated,  therefore,  that  the  separate  capital  y 

of  each  company  should  go  out  of  existence  as  the  capital  of  that 
company ;  and,  if  so,  how  could  either  have  a  continued  separate 
being?  True,  the  proviso  to  the  first  section  declared  that  noth- 
ing therein  contained  should  relieve  or  discharge  either  of  the 
-,  companies  from  any  contract  theretofore  entered  into  by  either,/ 

(/"^   ^^/         adding;  "  But  this  comganv  [that  is,  the  company  created  by  th^ ^,  "z.  j 

act]  shall  be  liable  on  the  same."  It  is  thus  distinguished  between 
the  two  original  companies  and  the  one  contemplated  to  be  formed 
by  their  consolidation.  And  the  proviso  would  have  been  quite 
unnecessary,  had  it  not  been  thought  by  the  legislature  that  the 
consolidation  would  work  a  dissolution  of  the  amalgamated  com- 
panies. Hence  it  was  considered  necessary  to  preserve  the  rights 
of  parties  who  might  have  contracted  with  them.  Only  their 
contracts  were  mentioned  in  the  proviso,  and  that  in  order  to 
authorize  a  novation.  The  third  section  continued  in  force  the 
several  immunities,  franchises,  and  privileges  granted  by  the  orig- 
inal charters  and  the  amendments  thereof,  and  the  liabilities  there-  /?^ 
in  imposed,  but  plainly  for  the  benefit  of  the  consolidated  s:om^ 
y/Ji  yy^Oi/^ot^  panics.  ^Why  speak  of  original  fjiarters,  if.AJater--charter  was  , 
0^^^  not  Intended  by  the  act  ?    That  such  was  tHeintention  appears  still  vx^ 

more  clearly  in  the  third  section.     That  conferred  upon  the  con-  c^        v 
solidated  stockholders  complete  corporate  powers.     It  granted  to  "fj 

J     them,  when  consolidated,  not  only  a  corporate  name,  but  the  right         ^ 
*«^  under  that  name  to  acquire  and  hold  property,  to  sue  and  be  sued, 
to  have  a  common  seal,  to  make  by-laws,  and  generally  to  do  every- 
TA-^  Othing  that  appertains  to  corporations  of  like  character.    This  full 
J^      ^.^^fcy^grant  of  corporate  power  must  have  been  intended  for  some  pur- 
^  c.at'^         pose.    What  was  it,  if  not  to  create  a  corporation?    For  that  pur- 
pose it  was  amply  sufficient.  For  any  other  it  was  unmeaning.     If 
the  two  original  companies  were  to  continue  in  being,  if  it  was 
not  contemplated  that  they  should  be  dissolved  by  consolidation, 
a  new  grant  of  corporate  power  and  existence  was  unnecessary. 
They  had  it  already. 
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Looking  thus  at  the  legislative  intent  appearing  in  the  consolida- 
tionact,weareconstrainedtothe  conclusion  that  a  new  corporation 
was  created  by  the  consolidation  eflFected  thereunder  in  the  place 
and  in  lieu  of  the  two  companies  previously  existing,  and  that 
whatever  franchises,  immunities,  or  privileges  it  possesses,  it 
holds  them  solely  by  virtut  of  the  grant  that  act  made.  That 
generally  the  effect  of  consolidation,  as  distinguished  from  a 
union  by  merger  of  one  company  into  another,  is  to  work  a  disso- 
lution of  the  companies  consolidating,  and  to  create  a  new  corpo- 
ration out  of  the  elements  of  the  former,  is  asserted  in  many  cases, 
and  it  seems  to  be  a  necessary  result.  In  McMahan  v,  Morrison, 
i6  Ind.  172,  the  effect  of  a  consolidation  was  said  to  be  "  a  dis- 
solution of  the  corporations  previously  existing,  and,  at  the  same 
instant,  the  creation  of  a  new  corporation,  with  property,  liabil- 
ities, and  stockholders  derived  from  those  then  passing  out  of  ex- 
istence." So  in  Lauman  v.  The  Lebanon  Valley  Railroad  Co.,  30 
Pa.  St.  42,  the  court  said :  "  Consolidation  is  a  surrender  of  the 
old  charter  by  the  companies,  the  acceptance  thereof  by  the  legis- 
lature, and  the  formation  of  a  new  company  out  of  such  portions 
of  the  old  as  enter  into  the  new."  This  court,  in  Clearwater  v. 
Meredith,  i  Wall.  40,  expressed  its  approval  of  what  was  said  in 
the  former  of  these  cases.  It  is  true  these  expressions  have  not  all 
the  weight  of  authority,  for  they  were  not  necessary  to  the  de- 
cisions made,  but  they  are  worthy  of  consideration,  and  they  are 
in  accordance  with  what  seems  to  be  sound  reason.  When,  as  in 
this  case,  the  stock  of  two  companies  is  consolidated,  the  stock- 
holders become  partners,  or  qtiasi  partners,  in  a  new  concern. 
Each  set  of  stockholders  is  shorn  of  the  power  which,  as  a  body,  it 
had  before.  Its  action  is  controlled  by  a  power  outside  of  itself. 
To  illustrate :  The  stockholders  of  the  Savannah  &  Albany  Rail- 
road Co.  could  not,  after  consolidation,  have  exercised  any  of  the 
powers  or  franchises  they  had  prior  to  their  consolidation  with 
the  stockholders  of  the  Atlantic  &  Gulf  Railroad  Company.  They 
could  not  have  built  their  road  or  controlled  its  management. 
They  could  not,  therefore,  have  performed  the  duties  which  by 
their  original  charter  were  imposed  upon  them.  Those  duties 
could  only  have  been  performed  by  another  organization,  com- 
posed partly  of  themselves  and  partly  of  others.  Their  powers, 
their  franchises,  and  their  privileges  were  therefore  gone,  no 
longer  capable  of  exercise  or  enjoyment.  Gone  where  ?  Into  the 
new  organization,  the  consolidated  company,  whidi  exists  alone  bv 
virtue  of  the  legislative  grant,  and  which  has  all  its  powers,  facil- 
ities, and  privileges  by  virtue  of  the  consolidation  act.  What, 
then,  was  left  of  th6  Old  coinpaniesT  Apparently  nothing.  They 
must  have  passed  out  of  existence,  and  the  new  company  must 
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have  succeeded  to  their  rights  and  duties.  But  the  new  company 
comes  into  existence  under  a  fresh  grant.  Not  only  its  being,  but 
its  powers,  its  franchises,  and  immunities,  are  grants  of  the  legisla- 
ture which  gave  it  its  existence. 
y^^^^l  ^  If,  then,  the  old  Atlantic  &  Gulf  Railroad  Co.  and  the  Savan- 
nah, Albany  &  Gulf  Railroad  Co.  went  out  of  existence  when  their 
stocks  were  consolidated  under  the  act  of  the  legislature  of  1863, 
their  powers,  their  rights,  their  franchises,  privileges,  and  im- 
munities ceased  with  them,  and  they  have  no  existence  except  by 
virtue  of  the  grant  of  corporate  powers  and  privileges  made  by  the 
consolidation  act  of  1863.  That  act  created  a  new  corporation,  and 
endowed  it  with  the  several  immunities,  franchises,  and  privileges 
which  had  previously  been  granted  to  the  two  companies,  but 
which  they  could  no  longer  enjoy. 

It  necessarily  follows  that  the  new  company  held  the  rights 
granted  to  it  under  and  subject  to  the  law  as  it  was  when  the 
new  charter  was  granted. 
Judgment  affirmed. 


MEMPHIS  &  LITTLE  ROCK  RAILROAD  CO.  v.  RAIL- 
ROAD COMMISSIONERS. 

In  the  Supreme  Court  of  the  United  States,  December 

22y  1884. 

[Reported  in  112  United  States  Reports  609.] 

B.  C.  Brown  for  plaintiff  in  error. 

U.  M.  Rose  for  defendants  in  error 

Matthews,  J.,  delivered  the  opinion  of  the  court.  He  recited 
the  facts,  and  continued  :* 

The  case  of  the  plaintiff  in  error  rests  entirely  upon  the  words  of 
the  ninth  section  of  the  act  of  incorporation  of  the  Memphis  & 
Little  Rock  Railroad  Co.,  of  January  11,  1853,  ^Y  which  it  was 
empowered  to  borrow  money  "  on  the  credit  of  the  company  and 
on  the  mortgage  of  its  charter  and  works."  It  is  argued  that 
these  words  confer  power  upon  the  company  to  convey  to  its 
bondholders,  by  way  of  mortgage  and  on  foreclosure,  to  pur- 
chasers absolutely,  all  the  property  of  the  company,  and  all  its 

franchises,  including  the  franrhise  ni  hf^gQjping  a^dj  hpinpr  a  rnr- 
poratinn  in  the  sense  of  acquiring  th^  right  tQ  organize  f^R^nrh 
undeiu-the  act  as  successor  to,  and  substitute  for,  theorifiinal 
company,  precisely^sjf^the  act  had^namedtneni  as  corporators 
ancTenSSSgd  thenT  witTT  the  corporale^faculty'    AndTfils^Bemg 

*Thc  statement  of  facts  has  been  omitted. — Ed. 
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assumed,  it  is  thence  inferred  that  the  exemption  contained  in  sec. 
28  of  the  act  applies  to  the  substituted  corporation  as  though  no 
change  of  corporate  existence  had  taken  place ;  and  thus,  it  is  in- 
sisted, the  case  is  taken  out  of  rule  of  decision  established  in  Mor- 
gan. V.  Louisiana,  93  U.  S.  217;  Wilson  v,  Gaines,  103  U.  S.  417, 
and  Louisville  &  Nashville  Railroad  Co.  v,  Palmes,  109  U.  S.  244. 
According  to  the  principle  of  those  decisions,  the  exemption  from 
taxation  must  be  construed  to  have  been  the  personal  privilege  of 
the  very  corporation  specifically  referred  to,  and  to  have  perished 
with  that,  unless  the  express  and  clear  intention  of  the  law  re- 
quires the  exemption  to  pass  as  a  continuing  franchise  to  a  suc- 
cessor. This  salutary  rule  of  interpretation  is  founded  upon  an 
obvious  public  policy,  which  regards  such  exemptions  as  in  dero- 
gation of  the  sovereign  authority  and  of  common  right,  and, 
therefore,  not  to  be  extended  beyond  the  exact  and  express  re- 
quirement of  the  grants,  construed  strictissimi  juris. 

It  is  not  claimed  that  the  assignment  of  the  charter,  by  way  of 
mortgage  and  subsequent  judicial  sale,  constituted  the  purchasers 


to  be  the  identical  corporation  that  the  mortgagor  had  b^en,  for    I  ^^"^V^ 

that  would  involve  an  assumption  of  its  obligations  and  debts  as    I  ^\- 

well  as  an  acquisition  of  its  privileges  and  exemptions;  but  it  is     1  v 

insisted  that  it  resulted  in  another  corporation  in  lieu  of  the 
original  one,  entitled  to  all  the  provisions  of  the  charter,  by  rela- 
tion to  its  date,  as  though  it  had  been  originally  organized  un- 
der it. 

But  such  a  construction  of  the  words  authorizing  a  mortgage 
of  the  charter  and  works  of  the  company  is,  in  our  opinion,  be- 
yond the  intention  of  the  law  and  altogether  inadmissible. 

There  is  no  express  grant  of  corporate  existence  to  any  new 
body.  At  the  time  when  this  charter  was  granted,  in  1853,  there 
was  no  general  law  in  existence  in  Arkansas  authorizing  the  for- 
mation of  corporations.  All  such  grants  were  by  special  act. 
Neither  was  there  any  law  authorizing  the  purchasers  of  railroads 
at  judicial  sale  under  mortgages  of  the  property  and  franchises 
of  the  company,  to  organize  themselves  into  corporate  bodies,  such 
as  was  first  passed  in  1874.  There  is  not  in  the  act  of  January  1 1, 
1853,  tor  the  incorporation  of  the  Memphis  &  Little  Rock  Rail- 
road Co.,  any  reference  to  such  a  right,  as  vested  in  the  mortgage 
bondholders  or  other  purchasers  at  a  sale  under  a  foreclosure  of 
the  mortgage,  nor  is  there  any  mode  or  machinery  prescribed  in 
the  act  for  such  an  organization.  Xhe  desired  conclusion  rests  en- 
tirely on  the  inference  deduced  from  the  mortgage  of  the  charter, 
and  is  an  attempt  to  create  a  corporation  by  a  judicial  implication. 
But,  as  was  said  by  this  court  in  Central  Railroad  &  Banking  Co. 
V.  Georgia,  92  U.  S.  665,  670,  "  it  is  an  unbending  rule  that  a  grant 
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nf^cnrpor^e  existence  is  never  implied.  In  the  construction  of  a 
statute  every  presumption  is  agamst  it." 

The  application  of  this  rule  is  not  avoided  by  the  claim  that 
the  present  is  not  the  case  of  an  original  creation  of  a  corporate 
body,  but  the  transfer,  by  assignment,  of  a  previously  existing 
charter,  and  of  the  right  to  exist  as  a  corporation  under  it.  The 
difference  is  one  of  words  merely.  VThe  franchise  of  becoming 
and  being  a  corporation,  in  its  nature,  is  incommunicable  by  the 
act  of  the  parties  and  incapable  of  passing  by  assignment.  "The 
franchise  to  be  a  corporation,"  said  Hoar,  J.,  in  Commonwealth  v. 
Smith,  10  Allen,  448,  455,  "  clearly  cannot  be  transferred  by  any 
corporate  body  of  its  own  will.  Such  a  fanchise  is  not,  in  its  own 
nature,  transmissible."  In  Hall  v.  Sullivan  Railroad  Co.,  21  Law 
Reporter,  138  (2  Redfield's  Am.  Railway  Cases,  621 ;  i  Brunner's 
Collected  Cases,  613),  Curtis,  J.,  said:  "The  franchise  to  be  ?. 
corporation  is,  therefore,  not  a  subject  of  sale  and  transfer,  un- 
less the  law,  by  some  positive  provision,  has  made  it  so,  and 
pointed  out  the  modes  in  which  such  sale  and  transfer  may  be 
effected."  No  such  positive  provision  is  contained  in  the  act 
under  consideration,  and  no  mode  for  effecting  the  organization  of 
a  series  of  corporations  under  it  is  pointed  out,  either  in  the  act 
itself  or  in  any  other  statute  prior  to  that  of  December  9,  1874. 

The  franchise  of  being  a  corporation  need  not  be  implied  as 
necessary  to  secure  to  the  mortgage  bondholders,  or  the  pur- 
chasers at  a  foreclosure  sale,  the  substantial  rights  intended  to  be 
secured.  They  acquire  the  ownership  of  the  railroad,  and  the 
property  incident  to  it,  and  the  franchise  of  maintaining  and  oper- 
ating it  as  such ;  and  the  corporate  existence  is  not  essential  to  its 
use  and  enjoyment.  All  the  franchises  necessary  or  important  to 
the  beneficial  use  of  the  railroad  could  as  well  be  exercised 
by  natural  persons.  The  essential  properties  of  corporate  exist- 
ence are  quite  distinct  from  the  franchises  of  the  corporation. 
The  franchise  of  being  a  corporation  belongs  to  the  corporators, 
while  the  powers  and  privileges,  vested  in  and  to  be  exercised  by 
the  corporate  body  as  such,  are  the  franchises  of  the  corporation. 
The  latter  has  no  power  to  dispose  of  the  franchise  of  its  mem- 
bers, which  may  survive  in  the  mere  fact  of  corporate  existence, 
after  the  corporation  has  parted  with  all  its  property  and  all  its 
franchises.  If,  in  the  present  instance,  we  suppose  that  a  mort- 
gage and  sale  of  the  charter  of  the  railroad  company  created  a 
new  corporation,  what  becomes  of  the  old  one  ?  If  it  abides  for 
the  purpose  of  responding  to  obligations  not  satisfied  by  the  sale, 
or  of  owning  property  not  covered  by  the  mortgage  nor  embraced 
::i  the  sale,  as  it  may  well  do,  and  as  it  must  if  such  debts  or  prop- 
erty exists,  then  there  will  be  two  corporations  co-existing  under 
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the  same  charter.  For,  "  after  an  act  of  disposition  which  sep- 
arates the  franchise  to  maintain  a  railroad  and  make  profit  from 
its  use,  from  the  franchise  of  being  a  corporation,  though  a  judg- 
ment of  dissolution  may  be  authorized,  yet,  until  there  be  such 
judgment,  the  rights  of  the  corporators  and  of  third  persons  may 
require  that  the  corporation  be  considered  as  still  existing."  Coe 
z'.  Columbus,  Piqua  &  Indiana  Railroad  Co.,  lo  Ohio  St.  372,  386, 
per  Gholson,  J. 

If,  as  required  by  the  argument  for  the  plaintiff  in  error,  we 
regard  and  treat  the  franchise  of  being  a  corporation  as  an  incor- 
poreal hereditament,  and  an  estate  capable  of  passing  between 
parties  by  deed,  or  of  being  charged  by  way  of  mortgage  and  of 
being  sold  imder  a  power  or  by  virtue  of  judicial  process,  the 
logical  consequences  will  be  found  to  involve  insuperable  difficul- 
ties and  contradictions.  In  the  present  case,  for  example,  after 
the  execution  of  the  first  mortgage,  we  should  have  the  railroad 
company  continuing  as  a  corporation  ifL  esse,  and  the  trustees  for 
the  bondholders,  or  their  beneficiaries,  or  assigns,  a  corporation 
in  posse;  and,  after  condition  broken,  the  company  would  hold  the 
title  to  Its  own  existence  as  a  mere  equity  of  redemption.  That 
equity  it  makes  the  subject  of  a  second  mortgage,  and,  in  default, 
the  beneficiaries  under  the  power  of  sale  became  purchasers  of 
the  franchise,  and  organize  themselves,  by  virtue  of  it,  into  the 
Memphis  &  Little  Rock  Railway  Co.  The  latter  can  hardly  claim 
the  status  of  a  corporation  at  law,  as  the  legal  title  to  the  franchise 
of  being  a  corporation  had  never  passed  to  it,  on  the  supposition 
that  it  might  pass  by  a  private  grant ;  and,  if  a  corporation  at  all, 
it  could  only  be  regarded  as  the  creature  of  equity,  according  to 
the  analogy  of  equitable  estates,  a  nondescript  class  hitherto  un- 
known in  any  system  of  law  relating  to  the  subject.  It  finally  was 
displaced  by  the  judicial  sale,  under  which  the  plaintiff  in  error 
organized  as  successor  to  both.  In  the  meantime,  the  original  cor- 
poration has  never  been  dissolved,  and,  for  all  purposes  not  cov- 
ered by  the  mortgage,  still  maintains  an  existence  as  a  corporate 
body,  capable  of  contracting,  and  of  suing  and  being  sued.  A 
conception  which  leads  to  such  incongruities  must  be  essentially 
erroneous. 

If  we  concede  to  the  argument  for  the  plaintiff  in  error  the  posi- 
tion, that  the  language  used,  which  authorizes  the  mortgage  of 
the  charter,  may  be  taken  in  a  literal  sense,  still  the  assignment 
would  transfer  it,  in  the  very  state  in  which  it  might  be  at  the 
date  of  the  transfer.  But  at  that  date  the  only  corporation  which 
the  charter  provided  for  had  already  been  organized.  The  only 
powers  conferred  upon  corporators  to  that  end  had  already  been 
exercised  and  exhausted.    The  bondholders  under  the  mortgage 


Il6  MEM.  &  L.  R.  R.  R.  CO.  V.  R*  R.  COM.  [CHAP.  II. 

and  their  assignees,  the  purchasers  at  the  sale,  therefore  took,  and 
could  take,  nothing  else  than  the  charter,  so  far  as  it  remained  un- 
executed, with  such  franchises  and  powers  as  were  capable  of 
future  enjoyment  and  activity,  and  not  such  as,  having  already 
spent  their  force  by  having  been  fully  exerted,  could  not  be  re- 
vived by  a  conveyance.  This  would  include,  by  the  necessity  of 
the  case,  the  franchise  to  organize  a  corporation,  which  can  only 
be  exerted  once  for  all;  for  the  simple  act  of  organization  ex- 
\  hausts  the  authority,  and  having  once  been  effected,  is  legally  in- 
capable of  repetition. 

It  is  a  mistake,  however,  to  suppose  that  the  mortgage  and  sale 
of  a  charter  by  a  corporation,  in  any  proper  sense  which  can  be 
legally  imputed  to  the  words,  necessarily  conveys  every  power  and 
authority  conferred  by  it,  so  far,  at  least,  as  to  vest  a  title  in  them, 
as  franchises,  irrevocable  by  reason  of  the  obligation  of  a  con- 
tract. In  many,  if  not  in  most,  acts  of  incorporation,  however 
special  in  their  nature,  there  are  various  provisions  which  are 
matters  of  general  law  and  not  of  contract,  and  are,  therefore, 
subject  to  modification  or  repeal. 

Such,  in  our  opinion,  would  be  the  character  of  the  right  in  the 
mortgage  bondholders,  or  the  purchasers  at  the  sale  under  the 
mortgage,  to  organize  as  a  corporation,  after  acquiring  title  to 
the  mortgage  property,  by  sale  under  the  mortgage,  if,  in  the  char- 
ter under  consideration,  it  had  been  conferred  in  express  terms, 
and  particular  provision  had  been  made  as  to  the  mode  of  pro- 
cedure to  effect  the  purpose.  It  would  be  matter  of  law  and  not 
of  contract.  At  least,  it  would  be  construed  as  conferring  only  a 
right  to  organize  as  a  corporation,  according  to  such  laws  as 
might  be  in  force  at  the  time  when  the  actual  organization  should 
take  place,  and  subject  to  such  limitations  as  they  might  impose. 
It  cannot,  we  think,  be  admitted  that  a  statutory  provision  for  be- 
coming a  corporation  in  futuro  can  become  a  contract,  in  the 
sense  of  that  clause  of  the  Constitution  of  the  United  States  which 
prohibits  State  legislation  impairing  its  obligation,  until  it  has 
become  vested  as  a  right  by  an  actual  organization  under  it ;  and 
then  it  takes  effect  as  of  that  date,  and  subject  to  such  laws  as  may 
then  be  in  force.  Such  a  contract,  so  far  as  it  seems  to  assume 
that  form,  is  a  provision  merely  that,  at  the  time,  or  on  the  hap- 
pening of  the  event  specified,  the  parties  designated  may  become 
a  corporation  according  to  the  laws  that  may  then  be  actually  in 
force.  The  stipulation,  whatever  be  its  form,  must  be  construed  as 
subject  and  subordinate  to  the  paramount  policy  of  the  State,  and 
to  the  sovereign  prerogative  of  deciding,  in  the  meantime,  what 
shall  constitute  the  essential  characteristics  of  corporate  existence. 
The  State  does  not  part  with  the  franchise  until  it  passes  to  the 
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organized  corporation ;  and,  when  it  is  thus  imparted,  it  must  be 
what  the  government  is  then  authorized  to  grant  and  does  actually 
confer. 

It  is  immaterial  that  the  form  of  the  transaction  is  that  of  a 
mortgage,  sale,  or  other  transfer  inter  partes  of  the  franchise  to 
be  a  corporation.  "  The  real  transaction,  in  all  such  cases  of 
transfer,  sale,  or  conveyance,"  as  was  said  by  the  Supreme  Court 
of  Ohio  in  the  case  of  The  State  v,  Sherman,  22  Ohio  St.  411,  428, 
'*  in  legal  effect,  is  nothing  more  or  less,  and  nothing  other,  than  a 
surrender  or  abandonment  of  the  old  charter  by  the  corporators, 
and  a  grant  de  novo  of  a  similar  charter  to  the  so-called  trans- 
ferees or  purchasers.  To  look  upon  it  in  any  other  light,  and  to 
regard  the  transaction  as  a  literal  transfer  or  sale  of  the  charter,  is 
to  be  deceived,  we  think,  by  a  mere  figure  or  form  of  speech.  The 
vital  part  of  the  transaction,  and  that  without  which  it  would  be 
a  nullity,  is  the  law  under  which  the  transfer  is  made.  The  statute 
authorizing  the  transfer  and  declaring  its  effect,  is  the  grant  of  a 
new  charter  couched  in  few  words,  and  to  take  effect  upon  con- 
dition of  the  surrender  or  abandonment  of  the  old  charter ;  and  the 
deed  of  transfer  is  to  be  regarded  as  mere  evidence  of  the  sur- 
render or  abandonment." 

It  is,  of  course,  the  law  in  force  at  the  time  the  transaction  is 
consummated  and  made  effectual  that  must  be  looked  to  as  de- 
termining its  validity  and  effect.  This  is  the  principle  on  which 
this  court  proceeded  in  deciding  the  case  of  Railroad  Co.  v. 
Georgia,  98  U.  S.  359.  The  franchise  to  be  a  corporation  remained 
in,  and  was  exercised  by,  the  old  corporation,  notwithstanding  the 
mortgage  of  its  charter,  until  the  new  corporation  was  formed 
and  organized ;  it  was  then  surrendered  to  the  State,  and  by  a  new 
grant  then  made  passed  to  the  corporators  of  the  new  corpora- 
tion, and  was  held  and  exercised  by  them  under  the  constitutional 
restrictions  then  existing. 

Our  conclusions,  then,  are,  that  the  exemption  from  taxation 
contained  in  the  28th  section  of  the  act  of  January  11,  1853,  was 
intended  to  apply  only  to  the  Memphis  &  Little  Rock  Railroad 
Co.  as  the  original  corporation  organized  under  it;  that  it  did 
not  pass  by  the  mortgage  of  its  charter  and  works,  as  included 
in  the  transfer  of  the  franchise  to  be  a  corporation,  to  the  mort- 
gagees or  purchasers  at  the  judicial  sale ;  that  the  franchises  em- 
braced in  that  conveyance  were  limited  to  those  which  had  been 
granted  as  appropriate  to  the  construction,  maintenance,  opera- 
tion, and  use  of  the  railroad  as  a  public  highway  and  the  right 
to  make  profit  therefrom ;  and  that  the  appellant,  not  having  be- 
come a  corporate  body  until  after  the  restrictions  in  the  Constitu- 
tion of  1874  took  effect,  was  thereby  incapable  in  law  of  having  or 
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enjoying  the  privilege  of  holding  its  property  exempt  from  taxa- 
tion. 

The  decree  of  the  Supreme  Court  of  Arkansas  is  accordingly 
affirmed. 


NASHUA   &   LOWELL   RAILROAD   CORPORATION   v. 
BOSTON  &  LOWELL  RAILROAD  CORPORATION. 

In  the  Supreme  Court  of  the  United  States,  May  19,  1890. 

[Reported  in  136  United  States  Reports  356.] 

£.  /.  Phelps  and  Francis  A,  Brooks  for  appellant  in  support  of 
the  jurisdiction,  and  on  the  merits. 

/.  H,  Benton,  Jr.,  on  the  merits,  and  in  opposition  to  the  juris- 
diction. 

Field,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  compel  the  defendant,  the  Boston  & 
Lowell  Railroad  Corporation,  to  account  for  various  sums  of 
money  alleged  to  have  been  received  by  it  and  used  for  its  bene- 
fit, to  which  the  complainant  was  entitled,  and  also  to  charge  the 
defendant  Hosford  personally  with  the  amount  diverted  by  him 
to  that  corporation.  The  controversy  relates  to  certain  transac- 
tions growing  out  of  a  joint  traffic  contract  between  the  plaintiff 
and  the  defendant  corporations. 

Before  passing,  however,  upon  the  validity  of  these  claims  a 
question  raised  as  to  the  jurisdiction  of  the  Circuit  Court  must 
be  considered.^  Its  jurisdiction  was  assumed  upon  the  diverse 
citizenship  of  the  parties,  and,  upon  the  allegations  of  the  bill, 
rightfully  assumed.  Although  a  corporation  is  not  a  citizen  of  a 
State  within  the  meaning  of  many  provisions  of  the  national  Con- 
stitution, it  is  settled  that  where  rights  of  property  or  of  action  are 
sought  to  be  enforced,  it  will  be  treated  as  a  citizen  of  the  State 
where  created,  within  the  clause  extending  the  judicial  power  of 
the  United  States  to  controversies  between  citizens  of  different 
States.  The  plaintiff  was  created  a  corporation  by  the  legislature 
of  New  Hampshire  in  June,  1835.  It  is  therefore  to  be  treated  as 
a  citizen  of  that  State.    Railway  Co.  v.  Whitton,  13  Wall.  270,  283. 

But  it  also  appears  that  in  April,  1836,  the  legislature  of  Massa- 
chusetts constituted  the  same  persons  a  corporation  of  that  State, 
who  had  been  thus  incorporated  in  New  Hampshire,  giving  to 
them  the  same  name  and  authorizing  the  new  corporation  to  build 

*The  statement  of  facts  has  been  omitted,  and  only  so  much  of  the 
opinion  is  given  as  relates  to  this  question. — Ed. 
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that  portion  of  the  railroad  between  Nashua,  in  New  Hampshire, 
and  Lowell,  in  Massachusetts,  lying  within  the  latter  State. 

It  also  appears  that  in  April,  1838,  the  legislature  of  Massa- 
chusetts  passed  an  act  to  unite  the  two  corporations — ^the  one 
created  by  New  Hampshire  and  the  one  created  by  Massachusetts 
— ^the  first  section  of  which  was  as  follows : 

"  The  stockholders  of  the  Nashua  &  Lowell  Railroad  Corpora- 
tion, incorporated  by  the  legislature  of  the  State  of  New  Hamp- 
shire in  the  year  one  thousand  eight  hundred  and  thirty-five,  are 
hereby  constituted  stockholders  of  the  Nashua  &  Lowell  Railroad 
0)rporation,  incorporated  by  the  legislature  of  this  Common- 
wealth in  the  year  one  thousand  eight  hundred  and  thirty-six ;  and 
the  said  two  corporations  are  hereby  united  into  one  corporation 
by  the  name  of  the  Nashua  &  Lowell  Railroad  Coiporation ;  and 
all  the  tolls,  franchises,  rights,  powers,  privileges,  and  property 
granted,  or  to  be  granted,  acquired,  or  to  be  acquired,  under  the 
authority  of  the  said  States,  shall  be  held  and  enjoyed  by  all  the 
said  stockholders  in  proportion  to  their  number  of  shares  in  either 
or  both  of  said  corporations." 

There  were  other  provisions  designed  to  enable  the  two  cor- 
porations to  conduct  their  business  as  one  corporation.  The  act, 
however,  declared  that  it  should  not  take  effect  until  the  legisla- 
ture of  New  Hampshire  had  passed  a  similar  act  uniting  the  said 
stockholders  into  one  corporation,  nor  until  the  acts  had  been  ac- 
cepted by  the  stockholders  at  a  meeting  called  for  that  purpose. 

In  June  of  the  same  year,  1838,  the  legislature  of  New  Hamp- 
shire passed  an  act  authorizing  the  two  corporations  to  unite,  and 
providing  in  such  case  that  "  all  the  tolls,  franchises,  rights,  pow- 
ers, privileges,  and  property  "  of  the  two  corporations  should  be 
held  and  enjoyed  by  the  stockholders  in  each  and  both  in  pro- 
portion to  their  number  of  shares  therein,  and  that  all  property 
owned,  acquired,  or  enjoyed  by  either  of  the  corporations  should 
be  taken  and  accounted  to  be  the  joint  property  of  the  stock- 
holders of  the  two  corporations,  and  that  the  two  corporations 
should  be  one — the  act  ton5U  in  force  when  accepted  by  the  stock- 
holders  of  the  corporations  at  a  meeting  called  for  that  purpose. 

It  does  not  appear,  so  far  as  disclosed  by  the  record,  except  in 
the  allegations  of  the  defendant,  that  there  was  any  formal  ac- 
ceptance of  this  act  by  the  stockholders  of  the  two  corporations ; 
but  it  would  seem  that  the  corporations  acted  upon  its  supposed 
acceptance,  for  the  defendants  pleaded  to  the  jurisdiction  of  the 
court  on  the  ground  that,  by  the  legislation  mentioned,  the  com- 
plainant was  not  a  corporation  of  New  Hampshire,  and  conse- 
quently a  citizen  of  that  State,  but  was  a  corporation  of  Massa- 
chusetts, and  thus  a  citizen  of  that  State. 
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In  the  bill  as  originally  filed,  the  Nashua  corporation  was  the 
only  complainant.  By  a  subsequent  amendment  three  persons, 
citizens  of  New  Hampshire,  stockholders  of  that  corporation,  were 
united  as  complainants.  To  the  bill,  as  thus  amended,  the  defend- 
ants pleaded  as  follows :  "  That  this  court  ought  not  to  take  fur- 
ther cognizance  of  or  sustain  the  said  bill  of  complaint,  because 
they  say  that  they,  the  said  defendants,  at  the  time  of  filing  said 
bill,  were,  and  still  are  all,  each  and  every  one  citizens  of  the  State 
of  Massachusetts,  and  that  said  plaintiffs,  at  the  time  of  filing  said 
bill,  were  not,  and  still  are  not  all,  each  and  every  one  citizens 
of  another  State,  but  that  the  said  Nashua  &  Lowell  Railroad  Cor- 
poration, one  of  said  plaintiffs,  at  the  time  of  filing  said  bill,  was, 
and  still  is,  a  corporation  duly  established  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Massachusetts,  and  a  citizen 
of  said  State  of  Massachusetts,  and,  at  the  time  of  filing  said  bill, 
was  not,  and  still  is  not,  a  corporation  established  and  existing  by 
the  laws  of  the  State  of  New  Hampshire,  and  a  citizen  of  said 
State  of  New  Hampshire.  All  of  which  matters  and  things  these 
defendants  do  aver  to  be  true,  and  are  ready  to  verify.  Where- 
fore they  plead  the  same  to  the  whole  of  said  amended  bill,  and 
pray  the  judgment  of  this  honorable  court  whether  they  should  be 
compelled  to  make  any  other  or  further  answer  to  said  bill."  This 
plea  was  argued  upon  an  agreement  as  to  the  facts. 

This  plea  was  overruled,  the  court  stating  in  its  opinion  that  it 
seemed  "  that  the  defendant  corporation  might  go  into  New 
Hampshire  and  there  sue  the  plaintiff,  as  a  New  Hampshire  cor- 
poration, in  the  Federal  court,  although  it  could  not  bring  such 
suit  in  the  district  of  Massachusetts  against  the  New  Hampshire 
corporation,  because  no  service  upon  the  New  Hampshire  corpora- 
tion as  such  could  be  got  in  this  district,  if  for  no  other  reason," 
and  adding  that  "  if  the  defendant  could  sue  the  plaintiff  in  the 
Federal  court  for  New  Hampshire,  notwithstanding  the  fact  of 
the  plaintiff  being  chartered  under  the  laws  of  both  States,  there 
would  seem  to  be  no  good  reason  why  the  plaintiff,  claiming  under 
its  New  Hampshire  charter,  should  not  be  allowed  to  sue  the  de- 
fendant in  the  Federal  court  for  Massachusetts,  as  it  would  be 
impossible  for  the  defendant  in  such  case  to  deny  the  title  of  the 
plaintiff  as  predicated  upon  the  New  Hampshire  charter,  or  to  de- 
prive the  plaintiff  of  the  benefit  of  its  New  Hampshire  citizenship 
thus  acquired."    8  Fed.  Rep.  458. 

A  more  satisfactory  answer  would,  perhaps,  have  been,  that 
whatever  effect  may  be  attributed  to  the  legislation  of  Massachu- 
setts in  creating  a  new  corporation  by  the  same  name  with  that 
of  the  complainant,  or  in  allowing  a  union  of  its  business  and 
property  with  that  of  the  complainant,  it  did  not  change  the  ex- 
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istence  of  the  complainant  as  a  corporation  of  New  Hampshire, 
nor  its  character  as  a  citizen  of  that  State,  for  the  enforcement  of 
its  rights  of  action  in  the  national  courts  against  citizens  of  other 
States.  Indeed,  no  other  State  could  by  its  legislation  change  this 
character  of  that  corporation,  however  great  the  rights  and  privi- 
leges bestowed  upon  it.  The  new  corporation  created  by  Massa-j 
chusetts,  though  bearing  the  same  name,  composed  of  the  same 
stockholders,  and  designed  to  accomplish  the  same  purposes,  is 
not  the  same  corporation  with  the  one  in  New  Hampshire.  Iden- 
tity of  name,  powers,  and  purposes  does  not  create  an  identity  of 
origin  or  existence,  any  more  than  any  other  statutes,  alike  in 
language,  passed  by  different  legislative  bodies,  can  properly  be 
said  to  owe  their  existence  to  both.  To  each  statute  and  to  the 
corporation  created  by  it  there  can  be  but  one  legislative  paternity. 

But  on  this  point  we  will  hereafter  speak  more  at  large.  At 
present  it  is  sufficient  to  say  that  the  decision  of  the  court  over- 
ruling the  plea  in  abatement  upon  the  facts  agreed  upon  disposed 
of  the  question  of  jurisdiction  in  the  court  below.  It  is  true  the 
defendants,  in  their  answers,  subsequently  filed,  also  made  the 
same  objection.  Formerly  the  objection  to  the  jurisdiction,  from 
a  denial  of  the  complainant's  averment  of  citizenship,  could  only 
be  raised  by  a  plea  in  abatement  or  by  demurrer,  and  not  by 
answer.  De  Sobry  v.  Nicholson,  3  Wall.  420,  423 ;  Sheppard  v. 
Graves,  14  How.  504,  509;  Wickliffe  v.  Owings,  17  How.  47. 
This  rule  is  modified  by  the  act  of  March  3,  1875,  determining  the 
jurisdiction  of  the  Circuit  Courts  of  the  United  States.  18  Stat. 
472.  That  statute  provides  that  if  in  any  suit  commenced  in  one 
of  such  courts  "  it  shall  appear  to  the  satisfaction  of  said  Circuit 
Court,  at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  said 
Circuit  Court,  or  that  the  parties  to  said  suit  have  been  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants, 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under 
this  act,  the  said  Circuit  Court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which 
it  was  removed,  as  justice  may  require,  and  shall  make  such  order 
as  to  costs  as  shall  be  just." 

By.  thife  statute  the  time  at  which  such  objection  may  be  raised 
is  not  thus  restricted,  but  it  may  be  taken  at  any  time  after  suit 
brought  in  the  cases  mentioned.  The  principal  object  of  the 
statute  was  to  relieve  the  national  courts  from  the  necessity  of 
passing  upon  cases  where  it  was  plain  that  no  question  was  in- 
volved within  their  jurisdiction,  and  thus  free  them  from  a  con- 
sideration of  controversies  of  a  frivolous  and  questionable  char- 
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acter,  and  to  prevent  fraudulent  and  collusive  attempts  to  invoke 
the  jurisdiction  of  those  courts,  as  had  frequently  been  the  prac- 
tice, by  colorable  transfers  of  property  or  choses  in  action  from  a 
citizen  of  one  State  to  a  citizen  of  another,  to  enable  the  latter 
to  go  into  those  courts,  the  original  owner  still  retaining  an  in- 
terest in  the  property  or  choses  in  action  transferred,  or  taking  a 
contract  for  a  retransfer  of  the  same  to  himself  after  the  termina- 
tion of  the  litigation.  In  such  cases  it  is  undoubtedly  the  duty 
of  the  court  below,  of  its  own  motion,  to  deny  its  jurisdiction,  and 
of  this  court,  on  appeal  or  writ  of  error,  to  see  that  that  jurisdic- 
tion has  in  no  respect  been  thus  imposed  upon.  Morris,  v.  Oilman, 
129  U.  S.  315,  326;  Farmington  v.  Pillsbury,  114  U.  S.  138,  143. 

If  the  question  of  jurisdiction  could  be  raised  in  the  answers  of 
the  defendants  after  the  decision  upon  the  issue  on  the  plea  in 
abatement,  notwithstanding  the  decisions  cited  and  the  39th 
Equity  Rule  of  this  court,  the  result  in  this  case,  though  not  per- 
haps in  all  cases,  would  be  the  same.  Replications  were  duly 
filed  to  the  answers,  the  eflfect  of  which  was  to  deny  the  allegations 
respecting  the  acceptance  of  the  acts  having  for  their  object  the 
union  of  the  two  corporations,  and  those  allegations  were  entirely 
unsupported  by  the  evidence  or  by  anything  in  the  record ;  and 
neither  in  the  final  decree  of  the  court,  nor  in  its  opinion,  was  any 
allusion  made  to  the  subject.  The  only  evidence  bearing  upon  the 
question  is  found  in  the  legislation  of  the  two  States,  New  Hamp- 
shire and  Massachusetts,  and  it  is  plain,  as  already  stated,  that 
no  legislation  of  Massachusetts  could  possibly  affect  the  exist- 
ence of  the  complainant  as  a  corporation  of  New  Hampshire,  or  its 
character  as  a  citizen  of  that  State.  The  act  of  New  Hampshire 
of  1838,  while  in  terms  authorizing  the  two  corporations  to  unite, 
did  not  confer  any  new  franchise  or  right  upon  either  of  them. 
All  that  it  did  was  to  permit  the  funding  or  conversion  of  the  sep- 
arate interests  of  each  stockholder  in  each  corporation,  into  a  com- 
mon or  joint  or  undivided  interest  in  both,  and  to  declare  that 
after  the  two  corporations  were  united  all  property  owned  by 
either  should  be  considered  the  joint  property  of  the  stockholders 
of  both.  There  is  nothing  in  these  provisions  looking  to  any 
abandonment  of  its  corporate  character  as  a  creation  of  New 
Hampshire  or  its  citizenship  of  that  State. 

There  are  many  decisions  both  of  the  Federal  and  State  courts 
which  establish  the  rule  that  however  closely  two  corporations 
of  different  States  may  unite  their  interests,  and  though  even  the 
stockholders  of  the  one  may  become  the  stockholders  of  the  other 
and  their  business  be  conducted  by  the  same  directors,  the  separate 
identity  of  each,  as  a  corporation  of  the  State  by  which  it  was 
created,  and  as  a  citizen  of  that  State,  is  not  thereby  lost. 
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In  Farnum  v.  Blackstone  Canal  Co.,  i  Sumner,  46,  we  have  an 
instance  of  this  kind.  It  there  appeared  that  in  January,  1823,  the 
legislature  of  Massachusetts  created  a  corporation  by  the  name 
of  the  Blackstone  Canal  Co.,  for  the  purpose  of  constructing  a 
certain  canal  in  that  State.  It  also  appeared  that  in  June  of  that 
year  the  legislature  of  Rhode  Island  incorporated  a  company  by 
the  same  name,  the  Blackstone  Canal  Co.,  and  authorized  it  to  con- 
struct a  certain  canal  within  the  limits  of  that  State.  In  May, 
1827,  the  legislature  of  Rhode  Island  declared  that  the  stock- 
holders  of  the  Massachusetts  company  should  be  stockholders 
in  the  Rhode  Island  company  as  if  they  had  originally  sub- 
scribed thereto,  if  both  corporations  should  agree  thereto,  and 
that  the  books  and  proceedings  of  the  original  and  associated 
stockholders  should  be  deemed  the  books  of  both.  And  the  court 
held  that,  though  the  two  corporations  were  created  in  adjacent 
States  by  the  same  name,  to  construct  a  canal  in  each  of  the 
States,  respectively,  and  afterward  by  subsequent  acts  were  per- 
mitted to  unite  their  interests,  their  separate  corporate  existence 
was  not  merged,  and  that  the  legislature  only  created  a  unity  of 
stock  and  interest.  In  giving  its  decision  the  court,  by  Story,  J., 
said :  "  Although  in  virtue  of  these  several  acts,  the  corpora- 
tions "  (one  of  Rhode  Island  and  one  of  Massachusetts)  "  ac- 
quired a  unity  of  interests,  it  by  no  means  follows  that  they  ceased 
to  exist  as  distinct  and  different  corporations.  Their  powers,  their 
rights,  their  privileges,  their  duties,  remained  distinct  and  several, 
as  before,  according  to  their  respective  acts  of  incorporation. 
Neither  could  exercise  the  rights,  powers,  or  privileges  conferred 
on  the  other.  There  was  no  corporate  identity.  Neither  was 
merged  in  the  other.  If  it  were  otherwise,  which  became  merged? 
The  acts  of  incorporation  create  no  merger,  and  neither  is  pointed 
out  as  survivor  or  successor.  We  must  treat  the  case,  then,  as 
one  of  distinct  corporations,  acting  within  the  sphere  of  their  re- 
spective charters  for  purposes  of  common  interest,  and  not  as  a 
case  where  all  the  powers  of  both  were  concentrated  in  one.  The 
union  was  of  interests  and  stocks,  and  not  a  surrender  of  personal 
identity  or  corporate  existence  by  either  corporation." 

In  MuUer  v.  Dows,  94  U.  S.  444,  447,  the  bill  averred  that  of 
the  three  complainants  two  were  citizens  and  residents  of  the 
State  of  New  York  and  one  a  citizen  and  resident  of  the  State  of 
Missouri.  The  two  original  defendants  were  corporations — 
namely,  the  Chicago  &  Southwestern  Railway  Co.  and  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Co.,  and  they  were  alleged 
to  be  citizens  of  the  State  of  Iowa.  It  was  contended  that  the 
Chicago  &  Southwestern  Railway  Co.  could  not  claim  to  be  a  cor- 
poration created  by  the  laws  of  Iowa,  because  it  was  formed  by  a 
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consolidation  of  the  Iowa  company  with  another  of  the  same  name 
chartered  by  the  laws  of  Missouri,  the  consolidation  having  been 
allowed  by  the  statutes  of  each  State.  Hence  it  was  argued  that 
the  corporation  was  created  by  the  laws  of  Iowa  and  of  Missouri, 
and,  as  one  of  the  plaintiffs  was  a  citizen  of  Missouri,  it  was  urged 
that  the  Circuit  Court  had  no  jurisdiction.  But  the  court  replied, 
speaking  by  Strong,  J. :  "  We  cannot  assent  to  this  inference.  It 
is  true  the  provisions  of  the  statutes  of  Iowa,  respecting  railroad 
consolidation  of  roads  within  the  State  with  others  outside  of  the 
State,  were  that  any  railroad  company  organized  under  the  laws 
of  the  State,  or  that  might  thus  be  organized,  should  have  power  to 
intersect,  join,  and  unite  their  railroads  constructed  or  to  be  con- 
structed in  the  State,  or  in  any  adjoining  State,  at  such  point  on 
the  State  line,  or  at  any  other  point,  as  might  be  mutually  agreed 
upon  by  said  companies,  and  such  railroads  were  authorized  '  to 
merge  and  consolidate  the  stock  of  the  respective  companies,  mak- 
ing one  joint-stock  company  of  the  railroads  thus  connected.'  The 
Missouri  statutes  contained  similar  provisions;  and  with  these 
laws  in  force  the  consolidation  of  the  Chicago  &  Southwestern 
Railways  was  effected.  The  two  companies  became  one.  But  in 
the  State  of  Iowa  that  one  was  an  Iowa  corporation,  existing 
under  the  laws  of  that  State  alone.  The  laws  of  Missouri  had  no 
operation  in  Iowa." 

The  case  of  The  St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.  v. 
The  Indianapolis  &  St.  Louis  Railroad  Co.,  which  was  before  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana,  and 
is  reported  in  9  Bissell,  144,  and  which  came  before  this  court 
under  the  title  of  The  Pennsylvania  Railroad  Co.  v.  The  St.  Louis, 
Alton  &  Terre  Haute  Railroad  Co.,  and  is  reported  in  118  U.  S. 
290,  bears  a  strong  resemblance  to  the  one  now  before  the  court. 
In  the  bill  the  plaintiff  was  alleged  to  be  a  corporation  created 
under  the  laws  of  Illinois,  and  the  defendants  were  alleged  to  be 
corporations  created  under  the  laws  of  Indiana  and  of  Pennsyl- 
vania. To  the  bill  a  plea  was  interposed  in  which  it  was  alleged 
that  under  various  acts  of  the  legislatures  of  Illinois  and  Indiana 
two  corporations  were  created,  one  the  plaintiff.  The  St.  Louis, 
Alton  &  Terre  Haute  Railroad  Co.,  and  the  other  the  same  com- 
pany in  name  in  Indiana ;  that  they  had  been  consolidated  by  those 
States,  and  were  so  inseparably  connected  together  that  the  plain- 
tiff was  really  a  corporation  as  well  of  Indiana  as  of  Illinois ;  and 
that,  as  some  of  the  defendants  were  corporations  of  the  State  of 
Indiana  the  court  could  not  take  jurisdiction  of  the  case.  But  the 
court  held  that  the  fact  that  the  two  corporations  created  by  dif- 
ferent States  had  been  consolidated  under  the  laws  of  those  States, 
and  that  the  railroad  was  operated  by  virtue  of  that  consolida- 
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tion  as  one  entire  line  of  road,  did  not  prevent  one  of  tliose  cor- 
porations fom  bringing  suit  in  the  Federal  court  as  a  corporation 
of  the  State  where  it  was  created,  against  the  corporation  with 
which  it  was  consolidated,  which  was  created  by  the  other  State. 
Said  the  court,  speaking  by  Drummond,  J. :  "If  the  defendant 
corporation,  though  consolidated  with  another  of  a  different  State, 
can  be  sued  in  the  Federal  court  in  the  State  of  its  creation,  as  a 
citizen  thereof  "  (referring  to  the  cases  of  Railway  Co.  v.  Whit- 
ton,  13  Wall.  270,  and  MuUer  v.  Dows,  94  U.  S.  444),  "  why  can  it 
not  sue  as  a  citizen  of  the  State  which  created  it  ?  I  can  see  no  dif- 
ference in  principle.  It  seems  to  me  that  when  the  plaintiff  comes 
mto  the  Federal  court,  if  a  corporation  of  another  State,  it  is 
clothed  with  all  the  attributes  of  citizenship  which  the  laws  of  that 
State  confer,  and  the  shareholders  of  that  corporation  must  be 
conclusively  regarded  as  citizens  of  the  State  which  creates  the 
corporation,  precisely  the  same  as  if  it  were  a  defendant.  So  I 
do  not  see  why,  if  the  plaintiff  in  this  case  alleges,  as  it  does,  that 
it  is  a  corporation  created  by  the  laws  of  Illinois,  it  cannot  institute 
a  suit  in  the  Circuit  Court  of  the  United  States  of  Indiana  against 
a  corporation  of  that  State." 

The  case  turned  upon  the  point  whether  the  plaintiff  corpora- 
tion of  Illinois  had  become  also  an  Indiana  corporation  so  as  to 
lose  its  existence  or  identity  and  citizenship  as  an  Illinois  corpora- 
tion. The  court  held  in  the  negative,  that  it  still  remained  an 
Illinois  corporation,  with  all  its  rights  of  action  as  such  in  the 
United  States  courts. 

When  the  case  came  to  this  court  the  decision  of  the  court  be- 
low was  affirmed,  but  it  would  seem  that  when  it  was  considered 
here  the  plea  to  the  jurisdiction  filed  in  the  court  below  had  been 
withdrawn.  The  question  of  jurisdiction  was,  however,  exam- 
ined by  the  court  of  its  own  motion.  "  It  does  not  seem,"  said  the 
court,  "  to  admit  of  question  that  a  corporation  of  one  State  own- 
ing property  and  doing  business  in  another  State  by  the  permis- 
sion of  the  latter,  does  not  thereby  become  a  citizen  of  this  State 
also.  And  so  a  corporation  of  Illinois,  authorized  by  its  laws  to 
build  a  railroad  across  the  State  from  the  Mississippi  River  to  its 
eastern  boundary  may,  by  the  permission  of  the  State  of  Indiana, 
extend  its  road  a  few  miles  within  the  limits  of  the  latter,  or,  in- 
deed, through  the  entire  State,  and  may  use  and  operate  the  line  as 
one  road  by  the  permission  of  the  State,  without  thereby  becoming 
a  corporation  or  a  citizen  of  the  State  of  Indiana.  Nor  does  it 
seem  to  us  that  an  act  of  the  legislature  conferring  upon  this  cor- 
poration of  Illinois,  by  its  Illinois  corporate  name,  such  powers  to 
enable  it  to  use  and  control  that  part  of  the  road  within  the  State 
of  Indiana,  as  have  been  conferred  upon  it  by  the  State  which 
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created  it,  constitutes  it  a  corporation  of  Indiana."  Pp.  295,  296. 
And  again :  **  In  a  case  where  the  corporation  already  exists,  even 
if  adopted  by  the  law  of  another  State  and  invested  with  full  cor- 
porate powers,  it  does  not  thereby  become  such  new  corporation 
of  another  State,  until  it  does  some  act  which  signifies  its  accept- 
ance of  this  legislation  and  its  purpose  to  be  governed  by  it.  We 
think  what  has  occurred  between  the  State  of  Indiana  and  this 
Illinois  corporation  falls  short  of  this."   P.  296. 

Many  cases  might  be  cited  from  the  State  courts  illustrative  and 
confirmatory  of  the  doctrine  of  this  case.  In  Racine  &  Mississippi 
Railroad  Co.  v.  Farmers'  Loan  &  Trust  Co.,  49  Illinois,  331,  it  ap- 
peared that  in  April,  1852,  the  legislature  of  Wisconsin  incorpo- 
rated the  Racine,  Janesville  &  Mississippi  Railroad  Co.,  and  that 
the  legislature  of  Illinois,  in  February,  1853,  incorporated  the 
Rockton  &  Freeport  Railroad  Co.,  both  companies  authorized  to 
construct  railways ;  that  in  February,  1854,  these  two  companies 
entered  into  an  agreement  to  fully  merge  and  consolidate  their 
capital  stock,  powers,  privileges,  immunities,  and  franchises.  In 
February,  1855,  both  the  legislature  of  Illinois  and  the  legislature 
of  Wisconsin  changed  the  name  of  these  two  companies  to  that  of 
the  Racine  &  Mississippi  Railroad  Co.  It  also  appeared  that  in 
185 1  the  Savannah  Branch  Railroad  Co.  was  organized  under  the 
general  railroad  law  of  Illinois,  and  that  in  January,  1856,  this 
company  entered  into  articles  of  agreement  with  the  Racine  & 
Mississippi  Railroad  Co.,  by  which  its  stock  was  consolidated 
with  that  of  the  latter  company ;  that  a  majority  in  interest  of  the 
stockholders  of  the  Savannah  company  ratified  the  articles;  and 
that  in  1857  ^^e  legislature  of  Illinois  changed  the  name  of  that 
company  to  the  Racine  &  Mississippi  Railroad  Co.  Thus  the 
names  of  three  railroad  companies,  created  by  three  different 
States,  were  changed  to  the  same  name,  and  were  allowed  to  be 
consolidated  together  and  act  as  one  company.  The  Supreme 
Court  of  Illinois  held  that  this  consolidation  did  not  convert  them 
into  one  company  in  fact.  Said  the  court :  "  Our  view  of  the 
effect  of  the  consolidation  between  the  Rockton  company  (of 
Illinois)  and  the  Wisconsin  company,  which  we  hold  to  have  been 
legally  made,  is  briefly  this:  While  it  created  a  community  of 
stock  and  of  interest  between  the  two  companies,  it  did  not  con- 
vert them  into  one  company,  in  the  same  way  and  to  the  same  de- 
gree that  might  follow  a  consolidation  of  two  companies  within 
the  same  State.  Neither  Illinois  nor  Wisconsin,  in  authorizing  the 
consolidation,  can  have  intended  to  abandon  all  jurisdiction  over 
its  own  corporation  created  by  itself.  Indeed,  neither  State  could 
take  jurisdiction  over  the  property  or  proceedings  of  the  corpora- 
tion beyond  its  own  limits,  and  as  is  said  by  the  court  in  Ohio  & 


SBC.  ic]         N.  &  L.  R.  R.  CORP.  V,  B.  &  L.  R.  R.  CORP.  12/ 

Mississippi  Railroad  z\  Wheeler,  i  Black,  286,  297,  a  corporation 
'can  have  no  existence  beyond  the  limits  of  the  State  or  sover- 
eignty which  brings  it  into  life  and  endows  it  with  its  faculties  and 
powers.' " 

In  Quincy  Railroad  Bridge  Co.  v,  Adams  Co.,  88  Illinois,  615, 
619,  the  plaintiff  was  a  consolidated  corporation,  so  called,  created 
by  the  laws  of  Illinois  and  Missouri  for  bringing  the  Mississippi 
River  between  those  States.  The  plaintiff,  a  bridge  company,  to 
avoid  taxation  in  Illinois,  claimed  to  be  a  corporation  of  both 
States,  and  not  of  either  alone.  The  court  in  its  opinion  said: 
"  It  is  said  by  appellants  that  this  corporation,  although  it  derived 
some  of  its  powers,  and  in  part  its  corporate  existence,  from  this 
State  (Illinois),  derived  an  equal  part  from  the  sovereign  State 
of  Missouri,  and,  therefore,  they  are  not  a  corporation  created 
under  the  laws  of  either  State.  To  this  it  is  answered,  and  we 
think  satisfactorily,  that  the  legislatures  of  this  State  and  of  Mis- 
souri cannot  act  jointly,  nor  can  any  legislation  of  the  last- 
named  State  have  the  least  effect  in  creating  a  corporation  in  this 
State.  Hence  the  corporate  existence  of  appellants,  considered  as 
a  corporation  of  this  State,  must  spring  from  the  legislation  of  the 
State  which  by  its  own  vigor  performs  the  act.  The  States  of 
Illinois  and  Missouri  have  no  power  to  unite  in  passing  any  legis- 
lative act.  It  is  impossible,  in  the  very  nature  of  their  organiza- 
tions, that  they  can  do  so.  They  cannot  so  fuse  themselves  into  a 
single  sovereignty,  and  as  such  create  a  body  politic  which  shall 
be  a  corporation  of  the  two  States  without  being  a  corporation  of 
each  State  or  of  either  State." 

In  Chicago  &  Northwestern  Railroad  v.  The  Auditor-General, 
53  Michigan,  91,  it  appeared  that  the  general  railroad  law  of 
Michigan  made  roads  that  lie  partly  within  and  partly  without  the 
State,  taxable  on  so  much  of  their  gross  receipts  as  corresponded 
to  the  ratio  of  their  local  to  their  entire  length.  A  local  company 
was  consolidated  with  a  foreign  one  that  controlled  a  number  of 
other  consolidated  roads  and  several  leased  lines  besides,  and  in 
considering  the  effect  of  the  consolidation  the  court  said,  speaking 
by  CooIey,Ch.  J. :  "It  is  familiar  law  that  each  corporation  has  its 
existence  and  domicil,  so  far  as  the  term  can  be  applicable  to  the 
artificial  person,  within  the  territory  of  the  sovereign  creating  it ; 
it  comes  into  existence  there  by  an  exercise  of  sovereign  will, 
and  though  it  may  be  allowed  to  exercise  corporate  functions 
within  another  sovereignty,  it  is  impossible  to  conceive  of  one 
joint  act,  performed  simultaneously  by  two  sovereign  States,  which 
shall  bring  a  single  corporation  into  being,  except  it  be  by  com- 
pact or  treaty.  There  may  be  separate  consent  given  for  the  con- 
solidation of  corporations  separately  created;  but  when  the  two 
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unite  they  severally  bring  to  the  new  entity  the  powers  and  privi- 
leges already  possessed,  and  the  consolidated  company  simply  ex- 
ercises in  each  jurisdiction  the  powers  the  corporation  there  char- 
tered had  possessed,  and  succeeds  there  to  its  privileges." 

It  would  seem  clear,  from  the  decisions  we  have  cited,  as  well 
as  on  general  principles,  that  the  plaintiff  in  this  case  must  be 
considered  simply  in  its  character  as  a  corporation  created  by  the 
laws  of  New  Hampshire,  and  as  such  a  citizen  of  that  State,  and  I  h 
so  entitled  to  go  into  the  Circuit  Court  of  the  United  States  and )  \ 
bring  its  bill  against  a  citizen  of  any  other  State;  and. that  its 
union  or  consolidation  with  another  corporation  of  the  same 
name  organized  under  the  laws  of  Massachusetts,  did  not  extin- 
guish or  modify  its  character  as  a  citizen  of  New  Hampshire,  or 
give  it  any  such  additional  citizenship  in  Massachusetts  as  to  de- 
feat its  right  to  go  into  the  Circuit  Court  of  the  United  States  in 
that  district. 

If  the  position  taken  by  the  defendants  could  be  maintained, 
then  they  could  sue  in  the  Federal  court  in  New  Hampshire  the 
New  Hampshire  corporation,  while  that  corporation  could  not 
enforce  its  claims  in  the  Federal  court  in  Massachusetts  against 
the  Massachusetts  corporation.  From  the  cases  we  have  cited,  it\ 
is  evident  that  by  the  general  law  railroad  corporations  created  by  \ 
two  or  more  States,  though  joined  in  their  interests,  in  the  opera- 
tion of  their  roads,  in  the  issue  of  their  stock,  and  in  the  division  of 
their  profits,  so  as  practically  to  be  a  single  corporation,  do  not  lose 
their  identity ;  and  that  each  one  has  its  existence  and  its  stand- 
ing in  the  courts  of  the  country  only  by  virtue  of  the  legislation 
of  the  State  by  which  it  is  created.  The  union  of  name,  of  officers, 
of  business  and  of  property  does  not  change  their  distinctive 
character  as  separate  corporations. 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion ; 
and  it  is  so  ordered. 

Fuller,  Ch.  J. ;  Gray  and  Lamar,  JJ.,  dissented  on  the  question 
of  jurisdiction. 

Blatchford,  J.,  did  not  sit  in  this  case,  or  take  any  part  in  its 
decision. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respondent,  v. 
THE  NEW  YORK,  CHICAGO  &  ST.  LOUIS  RAIL- 
ROAD CO.,  Appellant. 

In  THE  Court  of  Appeals  of  New  York,  January  20,  1892. 

[Reported  in  129  New  York  Reports  474.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1891,  directing  a  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  sees.  1 279-1 281  of 
the  Code  of  Civil  Procedure. 

The  case  was  submitted  to  the  General  Term  upon  an  agreed 
statement  of  facts  substantially  as  follows : 

The  New  York,  Chicago- &  St.  Louis  Railroad  Co.  was  organ- 
ized under  the  general  railroad  laws  of  New  York,  June  16,  1887, 
with  a  capital  stock  of  $4,500,000.  The  railroad  extended  from 
Buffalo  to  the  State  line  between  New  York  and  Pennsylvania. 
Before  filing  the  certificate  of  incorporation  with  the  Secretary  of 
State,  $4625,  being  one-eighth  of  one  per  cent,  upon  the  amount 
'  of  capital  stock,  was  paid  to  the  State  Treasurer,  as  required  by 
sec  I  of  c.  143  of  the  Laws  of  1886. 

On  the  15th  day  of  August,  1887,  an  agreement  for  the  consoli- 
dation of  the  above-named  company  with  a  company  organized 
under  the  laws  of  Pennsylvania,  owning  a  railroad  extending 
from  the  westerly  terminus  of  the  above-named  company's  rail- 
road to  the  westerly  line  of  Pennsylvania,  and  having  a  capital 
stock  of  $3,000,000,  was  filed  with  the  Secretary  of  State.  No  tax 
was  required  to  be  paid  before  the  agreement  for  consolidation  was 
filed,  and  none  was  in  fact  paid.  The  agreement  provided  that 
the  consolidated  corporation  should  be  called  the  New  York, 
Chicago  &  St.  Louis  Railroad  Co. 

On  the  27th  day  of  September,  1887,  an  agreement  for  the  con- 
solidation of  the  last-named  company  with  companies  organized 
under  the  laws  of  Ohio  and  Indiana,  owning  railroads  extending 
from  the  westerly  line  of  the  New  York,  Chicago  &  St.  Louis 
Railroad  Co.'s  railroad  to  the  westerly  line  of  Indiana,  and  hav- 
ing together  a  capital  stock  of  $22,500,000,  was  filed  with  the 
Secretary  of  State.  No  tax  was  required  to  be  paid  before  the 
agreement  for  consolidation  was  filed,  and  none  was  in  fact  paid. 
The  agreement  provided  that  the  consolidated  corporation  should 
be  called  the  New  York,  Chicago  &  St.  Louis  Railroad  Co. 

The  capital  stock  of  the  first  consolidated  corporation  was  de- 
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clared  to  be  $7,500,000,  which  was  the  same  as  the  aggregate  cap- 
ital of  the  New  York  and  Pennsylvania  corporations;  and  the 
capital  stock  of  the  second  consolidated  corporation — ^the  defend- 
ant— was  declared  to  be  $30,000,000,  which  was  the  same  as  the 
aggregate  capital  of  the  New  York,  Pennsylvania,  Ohio,  and  In- 
diana companies. 

The  consolidation  was  effected,  as  far  as  the  State  of  New  York 
was  concerned,  under  the  provisions  of  c.  917  of  the  Laws  of 
1869. 

The  question  now  presented  is  whether  the  defendant  must  pay 
a  tax  of  one-eighth  of  one  per  cent,  upon  the  amounts  mentioned 
in  the  agreements  of  consolidation  as  the  capital  stock  of  the  con- 
solidated companies ;  or,  what  is  the  same  thing,  upon  the  aggre- 
gate capital  stock  of  the  New  York  and  Pennsylvania  com- 
panies which  entered  into  the  first  agreement,  and  of  the  New 
York,  Pennsylvania,  Ohio,  and  Indiana  companies  which  en- 
tered into  the  second  agreement. 

Upon  these  facts  judgment  was  rendered  against  the  defendant 
for  $57,856.25,  which  is  one-eighth  of  one  per  cent,  upon  the 
aggregate  capital  stock  above  mentioned ;  and  it  was  also  adjudged 
that  defendant  should  be  restrained  from  exercising  any  corpo- 
rate powers  until  that  amount  should  be  paid. 

Further  facts  are  stated  in  the  opinion. 

Samuel  E,  Williamson  for  appellant. 

Charles  F,  Tabor,  Attorney-General,  for  respondent. 

Andrews,  J.     This  case  depends  upon  the  question  whether 
the  defendant  is,  within  the  meaning  of  c.  143  of  the  Laws  of  1886, 
a  corporation  "  incorporated  by  or  under  any  general  or  special 
law  of  this  State."   The  act  of  1886  is  entitled  *'  An  Act  to  tax 
stock  corporations  for  the  privilege  of  organization."  The  material  I 
part  of  the  first  section  is  as  follows.  "  Sec.  i.  Every  corporation,  | 
joint-stock  company,  or  association  incorporated  by  or  under  any/ 
general  or  special  law  of  this  State,  having  capital  stock  divided/  ^t 
into  shares,  shall  pay  to  the  State  Treasurer,  for  the  use  of  thd     ^ 
State,  a  tax  of  one-eighth  of  one  per  cent,  upon  the  amount  oA 
capital  stock  which  said  corporation,  joint-stock  company,  or  asso- 
ciation is  authorized  to  have,  and  a  like  tax  upon  any  subsequent 
increase  thereof.    The  said  tax  shall  be  due  and  payable  upon  the 
incorporation  of  said  corporation,  joint-stock  company,  or  asso- 
ciation, or  upon  the  increase  of  the  capital  thereof,  and  no  such 
corporation,  joint-stock  company,  or  association  shall  have  or  ex- 
ercise any  corporate  powers  until  the  said  tax  shall  have  been  paid. 
And  the  Secretary  of  State  and  any  county  clerk  shall  not  file 
any  ceHificate  of  incorporation  or  articles  of  association,  or  certify 
or  give  any  certificate  to  any  such  corporation,  joint-stock  com- 
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pany,  or  association  until  he  is  satisfied  that  the  said  tax  has  been 
paid  to  the  State  Treasurer." 

The  original  corporation  in  this  State,  known  as  the  New 
York,  Chicago  &  St.  Louis  Railroad  Co.,  organized  in  1887,  was 
a  purely  domestic  corporation.  It  became  a  corporation  by  taking 
the  proceedings  and  filing  its  articles  of  association  prescribed  by 
the  General  Railroad  act  of  1850.  It  paid  the  organization  tax 
on  its  capital  of  $4,500,000,  and  constructed  its  road  from  Buffalo 
to  the  Pennsylvania  State  line  as  authorized  by  its  charter.  In 
the  same  year  it  consolidated  with  the  Erie  &  State  Line  Railroad 
Co.,  a  Pennsylvania  corporation  having  a  capital  of  $.^,000,000. 
The  consolidated  company  took  the  name  of  the  New  York  cor- 
poration and  its  capital  stock  was  the  aggregate  of  the  capital 
stock  of  the  two  constituent  corporations — ^namely,  $7,500,000. 
Later  in  the  same  year  ( 1887)  the  first  consolidated  company  con- 
solidated with  certain  railroad  corporations  then  existing  in  Ohio 
and  Indiana,  having  an  aggregate  capital  of  $22,500,000.  The 
company  resulting  from  the  second  consolidation  also  took  the 
name  of  the  '*  New  York,  Chicago  &  St.  Louis  Railroad  Co.,"  the 
aggregate  capital  of  which  was  $30,000,000,  which  was  the  sum 
of  the  combined  capital  of  all  the  constituent  companies.  The 
several  roads  thus  consolidated  formed  a  continuous  line  of  rail- 
road extending  from  Buffalo  in  this  State  to  Chicago  in  the  State 
of  Illinois. 

The  claim  on  the  part  of  the  people  is  that  these  consolidations 
having  been  effected  under  the  authority  of  c.  917  of  the  Laws  of 
1869,  entitled  "  An  Act  authorizing  the  consolidation  of  certain 
railroad  companies,"  there  was  by  force  of  said  act  a  new  incor- 
poration created  on  each  consolidation,  and  that  the  resulting  com- 
pany was  a  corporation  "  incorporated  under  a  general  or  special 
law  of  this  State,"  within  c.  143  of  the  Laws  of  1886,  and,  there- 
fore, bound  to  pay  the  organization  tax  imposed  by  that  act.  The 
State,  therefore,  demands  and  has  recovered  the  sum  of  $57,- 
856.25,  which  is  one-eighth  of  one  per  cent,  on  $7,500,000,  the 
capital  of  the  first  consolidated  company,  and  one-eighth  of  one 
per  cent,  on  $30,000,000,  the  capital  of  the  second  consolidated 
company,  with  interest  added.  By  the  judgment  below  the  State 
of  New  York  exacts  a  tax  on  the  portion  of  the  capital  stock  of 
the  consolidated  company  contributed  by  the  Pennsylvania,  Ohio, 
and  Indiana  corporations,  of  about  $50,000,  for  the  privilege  of 
consolidation  with  the  New  York  corporation.  If  this  is  required 
by  the  true  construction  of  the  act  of  1886,  the  judgment  must  be 
affirmed,  however  unjust  or  impolitic  the  exaction  may  seem  to  be. 

As  a  tax  on  property  it  would  be  clearly  invalid,  for  as  said  by 
^^lcy>  Jv  in  the  case  of  State  Treasurer  v.  Auditor-General,  46 


132  STATE  N.  Y.  V,  N.  Y.,  CHI.  &  ST.  L.  R.  R.  CO.        [CHAP.  II. 

Mich.  224,  referring  to  a  consolidated  railroad  from  Buffalo  to 
Chicago,  which  included  a  Michigan  corporation,  "  the  State  can 
no  more  tax  the  whole  capital  which  represents  the  track  from 
Chicago  to  Buffalo,  the  rolling  stock  and  other  equipments,  than  it 
can  tax  the  whole  track  and  equipments."  But  the  tax  imposed 
by  the  act  of  1886,  being  a  tax  on  the  privilege  of  consolidation, 
and  not  a  property  tax,  the  power  of  Uie  State  to  subject  corpora- 
tions availing  themselves  of  the  act  to  any  conditions  the  legisla- 
ture may  see  fit  to  impose  cannot  be  questioned. 

We  come,  then,  directly  to  the  question  whether  the  defendant 
is  a  corporation  "  incorporated  by  or  under  any  general  or  special 
law  of  this  State,"  within  the  meaning  of  the  act  of  1886.  The 
only  incorporating  act  of  this  State  to  which  the  incorporation  of 
the  defendant  can  be  referred,  is  the  Consolidation  act  of  1869. 
That  act  provides  in  great  detail  for  the  consolidation  of  railroad 
corporations  **  organized  under  the  laws  of  this  State,  or  of  this 
State  and  any  other  State,"  operating  a  railroad  either  wholly 
within,  or  partly  within  and  partly  without  the  State,  and  forming 
a  continuous  or  connected  line  of  railway.  The  first  section 
authorizes  roads  so  situated  to  merge  and  consolidate  their  "  cap- 
ital stock,  franchises,  and  property."  The  second  section  pre- 
scribes that  the  consolidation  shall  be  effected  by  means  of  an 
agreement  between  the  constituent  companies,  which  shall  pre- 
scribe the  means  and  conditions  of  the  consolidation,  the  name  of 
the  "  new  "  corporation,  the  names  of  the  first  directors  and  offi- 
cers, the  number  of  shares  of  the  capital  stock  and  the  amount 
and  par  value  thereof,  and  the  manner  of  converting  the  capital 
stock  of  the  constituent  companies  into  that  of  the  new  corpora- 
tion, with  a  proviso  that  in  no  case  shall  tlie  capital  stock  of  the 
company  formed  by  the  consolidation  exceed  the  aggregate  sum 
of  the  capital  stock  of  the  companies  so  consolidated;  and  the 
section  provides  that  the  agreement  of  consolidation,  when  made 
and  certified,  shall  be  filed  in  the  office  of  the  Secretary  of  State. 
The  third  section  declares  that  on  perfecting  and  filing  the  agree- 
ment, the  "parties  hereto  shall  be  deemed  and  taken  to  be  one 
corporation  by  the  name  provided  in  said  agreement,  but  that 
such  act  of  consolidation  shall  not  release  such  new  corporation 
from  any  of  the  restrictions,  disabilities,  or  duties  of  the  several 
corporations  so  consolidated."  The  fourth  section  purports  to 
vest  in  the  "  ne>5u^rgoraticm  "  the  rights,  privileges,  and  fran- 
chises, and  all  property,  real  and  personal,  debts  and  stock  sub- 
scriptions of  the  corporations  so  consolidated.  The  fifth  section 
continues  the  constituent  companies  in  existence  to  preserve  the 
rights  and  Hens  of  creditors,  and  authorizes  suits  to  be  main- 
tained against  the  new  corporation  in  the  courts  of  the  State.    The 
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sixth  section  prescribes  that  taxes  on  the  capital  stock  of  the  "  new 
corporation  "  shall  be  apportioned  in  the  ratio  that  the  number  of 
miles  of  the  railroad  in  this  State  bears  to  the  number  of  miles 
without  the  State. 

The  act  plainly  regards  a  railroad  formed  by  the  consolida- 
tion of  several  roads  as  a  new  corporation.  In  the  case  of  Peo- 
ple ex  rcl.  Phonograph  Co.  v.  Rice,  11  N.  Y.  Sup.  249,  affirmed 
in  this  court  in  1891,  there  had  been  a  consoUdation  of  two  domes- 
tic manufacturing  companies  organized  under  the  laws  of  this 
State,  under  the  Consolidation  act,  c.  960  of  the  Laws  of  1867, 
applicable  to  such  corporations,  and  it  was  held  that  a  new  cor- 
poration was  created  by  the  consolidation,  and  that  it  was  liable 
to  the  organization  tax  under  c.  143  of  the  Laws  of  1886.  This 
decision  accords  with  the  general  current  authority  to  the  effect 
that  statutes  for  the  consolidation  of  domestic  corporations  are  to 
be  treated  as  acts  of  incorporation,  and  that  on  consolidation  be- 
ing effected  under  their  provisions,  the  constituent  companies, 
unless  such  an  intention  is  excluded  by  the  language  of  the  statute, 
are  deemed  to  be  dissolved,  and  their  powers  and  faculties  to  the 
extent  authorized  become  vested  in  the  consolidated  company  as  a 
new  corporation  created  by  the  act  of  consolidation.  State  v. 
Maine  Central  Railroad  Co.,  66  Me.  488;  S.  C,  96  U.  S.  499; 
Bishop  V.  Brainerd,  28  Com.  289 ;  McMahan  v,  Morrison,  16  Ind. 
172;  Clearwater  v.  Meredith,  i  Wall.  25;  Central  Railroad  & 
Banking  Co.  v,  Georgia,  92  U.  S.  665 ;  Railroad  Co.  v,  Georgia,  98 
U.  S.  359. 

These  decisions  are  consistent  with  principle.  The  State  has 
plenary  power  in  the  creation  of  domestic  corporations,  subject 
only  to  constitutional  restraints.  It  may  endow  them  with  such 
power  and  faculties  as  it  deems  proper.  It  may  control  and  regu- 
late them,  and  they  are,  under  powers  now  almost  uniformly  re- 
served, liable  to  have  their  charters  altered,  amended  or  re- 
pealed. It  is  perfectly  competent  for  the  legislature,  in  con- 
solidation acts,  to  declare  what  shall  be  the  status  of  the  domestic 
corporations  which  shall  avail  themselves  of  their  provisions,  and 
also  of  the  consolidated  company.  Whether  the  new  consolidation 
shall  create  a  mere  business  union  between  the  constituent  com- 
panies, leaving  them  in  existence  as  corporations,  or  whether  it 
shall  operate  as  a  surrender  of  the  corporate  franchises  and  an 
extinguishment  of  their  corporate  existence,  and  as  creating  a 
new  corporation  combining,  to  the  extent  permitted  by  the  act,  the 
powers  of  the  corporations  out  of  which  it  was  formed,  and  vest- 
ing in  it  the  property  of  the  constituent  companies,  depends  upon 
the  legislative  intention.  Where  under  the  act  the  result  of  the 
consolidation  is  a  new  corporation  in  place  of  two  or  more  domes- 
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tic  corporations,  the  resulting  entity  may  properly  be  said' to  be 
a  corporation  "  incorporated  by  or  under  a  general  or  special  law 
of  this  State,"  and,  therefore,  subject  to  the  organization  tax  pre- 
scribed by  c.  143  of  the  Laws  of  1886. 

But  the  constituent  companies  which  were  united  to  form 
"  The  New  York,  Chicago  &  St.  Louis  Railroad  Co.,"  with  the 
exception  of  the  New  York  company  of  the  same  name,  were 
not  domestic  corporations.  Their  corporate  powers  and  life  were 
derived  from  the  legislatures  of  other  States.  They  were  and  are 
in  no  respect  subject  to  the  laws  of  this  State,  but  wholly  and  ex- 
clusively to  the  laws  of  their  domicil.  It  was  under  those  laws 
that  the  respective  roads  were  constructed  and  operated.  The 
lawsof  their  jurisdictions  fixed  their  capital,  conferred  and  defined 
their  franchises  and  powers;  and  their  power  to  enter  into  any 
consolidation  with  other  roads,  either  within  or  without  the  States 
which  incorporated  them,  depended  upon  the  affirmative  grant  of 
such  power  by  the  State  creating  them.  The  Consolidation  act  of 
1869,  it  is  true,  assumes  upon  the  consolidation  not  only  of  domes- 
tic corporations,  but  of  corporations  of  different  States,  to  transfer 
toand  vest  in  the  consolidated  company  formed  under  its  provi- 
sions all  the  "rights,  privileges,  exemptions  and  franchises  and 
property"  of  each  of  the  constituent  companies.  But  the  legislature 
of  this  State  was  impotent  alone  to  accomplish  this  result.  It 
could  not  vest  the  franchises,  rights,  and  property  of  the  Penn- 
sylvania, Ohio,  and  Indiana  companies  in  the  consolidated  com- 
pany, nor  authorize  any  change  or  conversion  of  the  stock  of  the 
constituent  corporations  into  the  stock  of  the  consolidated  com- 
pany, nor  confer  any  exclusive  authority  for  their  consolidation. 
All  it  had  the  power  to  do,  and  all  that  the  act  of  1869  in  effect 
did  do,  was  to  authorize  the  New  York  corporation,  upon  like 
consent  being  given  by  Pennsylvania,  Ohio,  and  Indiana,  to  merge 
the  franchises,  property,  and  interests  of  the  several  constituents 
into  what  would  practically  be  one  corporation.  When  this  was 
sanctioned  by  the  legislatures  of  the  respective  States,  and  the  1 
proper  formal  proceedings  were  taken,  then,  and  not  till  then,  ) 
could  a  new  body  be  created.  Whether  the  result  would  be  a  new 
corporation  de  jure  is  a  mooted  question.  See  Mueller  v.  Dows, 
94  U.  S.  444 ;  Shields  v.  Ohio,  95  id.  319 ;  St.  L.,  I.,  M.  &  S.  R.  Co. 
V.  Berry,  113  id.  465 ;  Nashua  &  L.  R.  R.  Co.  v.  Boston  &  L.  R.  R. 
Co.,  136  id.  356. 

But  assuming  that  result  to  follow,  the  new  corporation  would 
owe  its  existence  not  to  the  State  of  New  York  alone,  but  to  the 
States  of  New  York,  Pennsylvania,  Ohio,  and  Indiana.  It  would 
not  be  in  any  strict  or  even  just  sense  a  corporation  "  incorpo- 
rated by  or  under  any  general  or  special  law  of  this  State,"  within 
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c  143  of  the  Laws  of  1886.  The  Consolidation  act  does,  indeed, 
confer  new  corporate  powers  upon  the  New  York  corporation. 
Except  for  that  act  it  could  not  have  entered  into  the  agreement 
of  consolidation.  So,  also,  it  purports  to  grant  corporate  powers 
to  the  consolidated  company.  But  it  remains  true,  nevertheless, 
that  concurrent  legislation  of  the  other  States  was  essential  to  the 
completion  of  the  consolidation,  and  it  is  to  be  inferred  from  the 
agreed  statement  that  similar  legislation  to  the  act  of  1869  was  | 
enacted  in  the  several  States. 

We  are  of  opinion  that  the  proper  and  equitable  construction 
of  the  act  of  1886,  imposing  an  organization  tax  on  railroads  '*  in- 
corporated under  the  laws  of  New  York,"  does  not  bring  the  de- 
fendant within  its  provisions.  This  conclusion  has  support  in  the 
cases  of  State  Treasurer  v.  Auditor-General,  46  Mich.  224; 
C.  &  N.  W.  Railway  Co.  v,  Auditor-General,  53  id.  79,  and 
O.  &  M.  Railway  Co.  v.  People,  123  111.  467. 

We  desire  to  refer  also  to  the  dissenting  opinion  of  Landon,  J., 
in  the  court  below. 

The  judgment  of  the  General  Term  should  be  reversed  and 
judgment  ordered  for  the  defendant  on  the  case  presented. 

All  concur. 

Judgment  reversed. 


MERCANTILE  BANK  v.  TENNESSEE. 
In  THE  Supreme  Court  of  the  United  States,  March  2,  1896. 

[Reported  in  161  United  States  Reports  161.] 

T,  B.  Turley,  with  whom  was  L,  E,  Wright  on  the  brief,  for 
plaintiffs  in  error. 

5.  P.  Walker,  with  whom  was  C.  W,  Metcalf  and  F.  T,  Ed- 
mondson  on  the  brief,  for  defendant  in  error. 

Peckham,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court.* 

By  the  original  charter  granted  to  the  Gayoso  Savings  In- 
stitution in  1856,  under  which  an  organization  was'  effected  and 
the  institution  did  business  for  many  years,  an  exemption  was 
granted  to  it  similar  to  that  granted  in  the  case  of  the  Bank  of 
Commerce,  just  decided,  ante,  134.  That  exemption  was  ap- 
plicable to  the  shareholders  upon  their  shares  of  stock,  and  did 
not  apply  to  the  capital  stock  of  the  institution.  The  shareholders 
in  this  case  have  been  assessed  at  a  greater  rate  than  is  permitted 

'The  statement  of  facts  has  been  omitted. — Ed. 
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by  the  third  section  of  the  charter  in  question,  and  the  assess- 
ment would,  therefore,  be  void  if  that  section  is  applicable  to  this 
case. 

The  corporation  plaintiff  in  error  can  make  title  to  the  charter 
in  question  only  by  virtue  of  the  sale  thereof  under  the  decree 
in  the  suit  of  Lanier  against  the  Gayoso  Savings  Institution, 
which  was  commenced  in  1869.  There  is  not  a  particle  of  evidence 
which  in  terms  shows  the  transfer  of  the  shares  of  stock  in  that 
institution  owned  by  its  shareholders  at  the  time  when  the  charter 
was  sold,  nor  is  there  any  evidence  from  which  such  transfer  of 
stock  by  those  shareholders  to  Taylor  and  his  associates  can  prop- 
erly be  inferred;  neither  they  nor  their  assignees  of  the  charter 
can  claim  to  be  the  same  original  corporation  by  reason  of  any 
previous  purchase  of  specific  shares  held  by  the  former  share- 
holders. The  record  shows  that  the  receiver  was  ordered  "  to  sell 
at  public  auction  to  the  highest  bidder  for  cash  the  charter  of  the 
Gayoso  Savings  Institution,  together  with  all  the  rights  and  privi- 
leges thereunder."  It  was  the  charter  which  the  receiver  assumed 
to  sell  and  which  alone  he  did  sell,  and  not  any  specific  shares  of 
stock.  The  report  of  the  receiver  shows  that  under  that  order, 
which  was  made  on  the  nth  of  June,  1880,  he  advertised  the  char- 
ter of  the  Gayoso  Savings  Institution  for  sale  on  the  29th  day  of 
June,  1880,  "  together  with  all  rights,  privileges,  and  franchises 
thereunder,"  and  that  on  the  last-named  day  the  charter  was  struck 
off  and  sold  to  Julius  A.  Taylor  at  and  for  the  sum  of  $201,  "  his 
being  the  highest,  best,  and  last  bid ;  that  such  bid  was  followed 
by  paying  to  the  receiver  the  amount  of  same  in  cash,  which  the 
receiver  holds  subject  to  the  order  of  the  court."  On  the  21st  of 
July,  1880,  the  chancellor  made  a  decree,  in  which  it  is  stated  that 
the  cause  "  came  on  to  be  further  heard  on  the  report  of  sale  by 
the  receiver  filed  herein,  which  is  in  words  and  figures  following : 
[Here  insert  report]  and  there  being  no  exception  to  said  report, 
the  same  is  in  all  things  confirmed,  and  the  title  to  the  charter 
of  the  Gayoso  Savings  Institution,  with  all  the  powers,  privileges 
and  franchises  thereunto  belonging,  is  hereby  vested  in  J.  A.  Tay- 
lor, his  heirs  and  assigns."  This  citation  from  the  record  is  clear 
evidence  of  what  the  transaction  purported  to  be.  There  is  no 
mention  or  hint  of  any  assignment  or  transfer  of  the  shares  of 
stock  to  the  purchaser  of  the  charter  by  the  then  owners  of  such 
shares,  and  it  seems  to  be  quite  clear  that  none  such  was  evermade. 
At  any  rate,  there  is  not  the  slightest  proof  upon  the  subject  show- 
ing affirmatively  that  it  >vas  made.  At  the  time  of  the  sale  of  the 
charter  under  the  decree  in  the  Lanier  suit  the  Constitution  of 
Tennessee  had  been  adopted  by  the  people  in  1870,  and  since  that 
time  has  been  in  full  force  and  operation.  That  Constitution  pro- 
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hibited  exemptions  from  taxation,  and  provided  that  all  property, 
real,  personal,  or  mixed,  should  be  taxed,  excepting  such  as  in  ex- 
plicit terms  was  exempt,  stating  what  property  might  be  and 
what  should  be  exempt  from  taxation,  and  directing  that  all  the 
rest  shall  be  taxed. 

We  may  inquire  now  what  was  the  effect  of  the  sale  of  the  char-, 
ter  under  the  decree  in  the  Lanier  case  ?  We  have  been  referred 
to  no  statute  authorizing  the  sale  of  charters  of  corporations  cir- 
cumstanced as  the  Gayoso  Savings  Institution  was  at  the  time  of 
this  sale,  and  it  is  questionable,  to  say  the  least,  whether  any  title 
to  the  charter  passed  by  the  proceedings  under  the  decree  in  the 
Lanier  case.  In  order  to  show  the  existence  of  a  contract  of  ex- 
emption, the  corporation  plaintiff  in  error  must  connect  itself  with 
and  show  that  it  or  its  shareholders  are  entitled  to  the  benefit  of  the 
provision  of  exemption  contained  in  the  charter  of  1856.  Cer- 
tainly no  greater  power  was  exercised  by  the  Court  of  Chancery 
in  decreeing  the  sale  of  the  charter  in  the  Lanier  suit  than  would 
have  been  the  case  had  a  statute  existed  providing  for  the  mort- 
gaging of  the  charter,  and  its  subsequent  sale  at  foreclosure,  on 
breach  of  condition  named  in  the  mortgage.  Such  a  sale,  it  has 
been  held,  does  not  transfer  to  the  purchaser  the  franchise  to  be 
a  corporation,  but  only  the  right  to  reorganize  as  a  corporation, 
subject  to  the  laws,  constitutional  and  otherwise,  existing  at  the 
time  of  the  reorganization.  Memphis  &  Little  Rock  Railroad  v. 
Railroad  Commissioners,  112  U.  S.  609.  The  franchise  to  be  a 
corporation  is  distinguished  from  the  franchise  to  exercise  as  a 
corporation  the  banking  powers  named  in  this  charter.  The  ex- 
emption from  taxation  contained  in  the  third  section  of  the  act  of 
1856  was  a  personal  privilege  in  favor  of  the  corporation  therein 
specifically  referred  to,  and  it  did  not  pass  with  the  sale  of  that 
charter,  and  there  is  no  express  or  clear  intention  of  the  law  re- 
quiring that  exemption  to  pass  as  a  continuing  franchise  to  the 
purchaser  thereof.  Morgan  v.  Louisiana,  93  U.  S.  217 ;  Wilson  v, 
Gaines,  103  U.  S.  417;  Louisville  &  Nashville  Railroad  Co.  v. 
Palmes,  109  U.  S.  244.  In  the  face  of  the  constitutional  provision 
prohibiting  exemption,  it  can  still  less  be  claimed  that  the  sale  of 
the  charter  carried  the  exemption.  All  that  Mr.  Taylor  and  his 
associates  could  have  acquired  by  the  purchase  of  the  charter, 
after  the  adoption  of  the  Constitution  of  1870,  if  they  acquired 
anything,  were  the  rights  and  privileges  mentioned  in  the  charter, 
and  subject  to  the  provisions  of  the  Constitution  and  laws  existing 
at  the  time  of  such  purchase. 

The  meeting  of  Julius  A.  Taylor  and  his  eight  associates  on  the 
5th  of  March,  1881,  was  nothing  more  than  an  attempt  to  re- 
organize by  reason  of  the  sale  to  Taylor  under  the  decree  in  the 
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Lanier  suit.  Immediately  prior  to  the  organization  of  that  meet- 
ing, Taylor  and  his  associates  had  subscribed  for  and  agreed  to 
take  stock  in  the  Gayoso  Savings  Institution  of  Memphis,  Ten- 
nessee, to  the  amount  set  opposite  their  respective  names,  and  to 
pay  the  same  in  such  manner  as  might  be  ordered  by  the  board  of 
directors,  having  that  day  paid  in  the  sum  of  one  dollar  on  each 
share.  These  subscribers  for  stock  at  once  held  a  meeting,  as- 
suming to  act  as  stockholders  of  the  Gayoso  Savings  Institution, 
and  attempting  to  reorganize  that  institution  by  virtue  of  the  pur- 
chase of  the  original  charter,  and  they  assumed  by  these  proceed- 
ings to  become  an  organization  and  corporation  known  as  the 
Gayoso  Savings  Institution.  It  is,  at  least,  very  doubtful  whether 
they  succeeded  m  this  way  in  accomplishing  that  purpose.  How- 
ever that  may  be,  they  claimed  to  be  and  assumed  to  act  as  a  cor- 
poration known  by  that  name,  and  there  was,  so  far  as  appears,  no 
other  corporation  of  that  name  and  no  other  proceeding  on  the 
part  of  any  one  claiming  to  be  that  corporation  or  to  have  any 
rights  therein.  /Assuming  to  act  as  a  corporation  by  the  name  of 
the  Gayoso  Savings  Institution  of  Memphis,  Tennessee,  is  by  no 
means  the  same  as  being  in  fact  the  original  corporation  whose 
charter  they  purchased  and  whose  corporate  name  they  took.  So 
far,  by  their  action  they  had  not  become  a  corporation  at  all,  but 
were  simply  assuming  to  be  one.  The  legislature,  however,  passed 
an  act  on  the  26th  of  March,  1881,  changing  the  name  of  the 
Gayoso  Savings  Institution,  which  these  stockholders  claimed  and 
assumed  to  be,  to  the  name  of  the  Mercantile  Bank  of  Memphis, 
and  thus  recognized  them  as  a  corporation,  and  from  that  time  the 
corporation  continued  regularly  and  without  intermission  until 
1883,  when  Taylor  and  his  associates  trsinsf erred  their  stock,  by 
regular  and  proper  transfer  of  the  certificates  of  stock,  to  John  R. 
Godwin  and  his  associates,  who,  since  the  17th  of  April,  1833, 
have  been  doing  a  regular  banking  business  under  the  charter 
down  to  the  present  time.  They  are  the  successors  of  the  pur- 
chasers of  the  charter,  and  have  been  substantially  recognized  as 
a  corporation  by  the  legislature. 

It  may  thus  be  that  the  corporation  plaintiff  in  error  is  in  fact 
organized  and  doing  business  under  the  general  provisions  of  the 
charter  of  1856  by  virtue  of  the  sale  of  the  charter  and  the  recog- 
nition of  the  legislature,  and  exercising  the  banking  franchise  and 
other  rights  granted  therein  to  the  original  shareholders,  but  not 
as  the  identical  corporation  originally  incorporated,  and  for  that 
reason  it  is  without  the  immunity  from  taxation  contained  in  the 
/  third  section  of  the  charter.  ^  There  is  nothing,  therefore,  legally 
/  inconsistent  in  treating  the  corporation  of  plaintiff  in  error  as  a 
corporation  doing  business  by  virtue  of  the  charter  of  1856,  and 
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the  legislative  recognition  accorded  to  Taylor  and  his  associates  in 
1881,  while  at  the  same  time  the  exemption  contained  in  that 
same  charter  is  held  not  to  have  passed  by  any  of  the  proceedings 
above  mentioned.  This  view  of  the  case  disposes  of  the  objection 
taken  by  plaintiff  in  error  to  the  position  of  the  State  as  being  in- 
consistent, in  that  it  assumes  by  taxing  the  corporation  plaintiff 
in  error  or  its  shareholders  and  by  its  bill  of  complaint  in  this 
suit  to  treat  the  former  as  a  corporation,  while  at  the  same  time 
denying  it  the  exemption  contained  in  the  third  section  of  the  act 
of  1856.  We  agree  that  the  bill  of  complaint  and  the  supplemental 
bill  in  this  suit  both  proceed  upon  an  implication  that  the  corpo- 
ration plaintiff  in  error  is  actually  a  corporation  under  the  pro- 
visions of  the  charter  of  1856  alone,  and  that  it  has  no  other  char- 
ter under  which  to  justify  its  corporate  existence  than  the  one 
just  named ;  but  for  the  reasons  already  given,  the  attitude  of  the 
State  is  not  inconsistent  in  treating  the  plaintiff  in  error  as  a  cor- 
poration, and  at  the  same  time  denying  to  it  any  title  to  the  ex- 
emption claimed.  The  corporation  may  exist  under  and  by  virtue^ 
of  the  purchase  of  the  charter  at  the  receiver's  sale,  and  the  legis- 
lative recognition  and  the  assumption  of  the  State  that  it  is  a  cor- 
poration, and  yet  not  have  the  title  to  the  exemption,  because  it  is 
not  in  fact  or  in  law  the  same  corporation  originally  incorpo- 
rated. 

The  judgment  must  be  affirmed. 

White,  J.,  concurred  in  the  result. 


Section  II. — Legislative  Control, 

(a)   Over  domestic  corporations. 

THE  TRUSTEES  OF  DARTMOUTH  COLLEGE  v,  WOOD- 

WARD. 

In  the  Supreme  Court  of  the  United  States,  February  2, 

1819. 

[Reported  in  4  Wheaton  518.] 

Marshall,^  Ch.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  brought  by  the  trustees  of  Dart- 
mouth College  against  William  H.  Woodward,  in  the  State  Court 
of  New  Hampshire,  for  the  book  of  records,  corporate  seal,  and 

'The  statement  of  facts  and  the  opinions  of  the  associate  justices  have 
been  omitted. — Ed. 
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Other  corporate  property,  to  which  the  plaintiffs  allege  themselves 
to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights  of  the  parties, 
finds  for  the  defendant,  if  certain  acts  of  the  legislature  of  New 
Hampshire,  passed  on  the  27th  of  June  and  on  the  i8th  of  De- 
cember, 1816,  be  valid  and  binding  on  the  trustees  without  their 
assent,  and  not  repugnant  to  the  Constitution  of  the  United  States ; 
otherwise,  it  finds  for  the  plaintiffs. 

The  Superior  Court  of  Judicature  of  New  Hampshire  ren- 
dered a  judgment  upon  this  verdict  for  the  defendant,  which 
judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is,  do  the  acts  to  which 
the  verdict  refers  violate  the  Constitution  of  the  United  States  ? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  deli- 
cacy of  this  question.  The  validity  of  a  legislative  act  is  to  be 
examined ;  and  the  opinion  of  the  highest  law  tribunal  of  a  State  is 
to  be  revised :  an  opinion  which  carries  with  it  intrinsic  evidence 
of  the  diligence,  of  the  ability,  and  the  integrity,  with  which  it 
was  formed.  On  more  than  one  occasion  this  court  has  expressed 
the  cautious  circumspection  with  which  it  approaches  the  con- 
sideration of  such  questions,  and  has  declared  that  in  no  doubtful 
case  would  it  pronounce  a  legislative  act  to  be  contrary  to  the  Con- 
stitution. But  the  American  people  have  said,  in  the  Constitution 
of  the  United  States,  that  "  no  State  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." In  the  same  instrument  they  have  also  said  "  that  the 
judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution."  On  the  judges  of  this  court,  then,  is  im- 
posed the  high  and  solemn  duty  of  protecting,  from  even  legisla- 
tive violation,  those  contracts  which  the  Constitution  of  our  coun- 
try has  placed  beyond  legislative  control;  and,  however  irksome 
the  task  may  be,  this  is  a  duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter  dated  the  13th 
day  of  December,  in  the  year  1769,  incorporating  twelve  persons 
therein  mentioned,  by  the  name  of  "  The  Trustees  of  Dartmouth 
College,"  granting  to  them  and  their  successors  the  usual  corpo- 
rate privileges  and  powers,  and  authorizing  the  trustees,  who  are 
to  govern  the  college,  to  fill  up  all  vacancies  which  may  be  created 
in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of 
New  Hampshire,  the  most  material  of  which  was  passed  on  the 
27th  of  June,  1816,  and  is  entitled  "  An  Act  to  amend  the  charter, 
and  enlarge  and  improve  the  corporation  of  Dartmouth  Col- 
lege." Among  other  alterations  in  the  charter,  this  act  increases 
the  number  of  trustees  to  twenty-one,  gives  the  appointment  of  the 
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additional  memb^s  to  the  Executive  of  the  State,  and  creates  a 
board  of  overseers,  with  power  to  inspect  and  control  the  most 
important  acts  of  the  trustees.  This  board  consists  of  twenty-five 
persons.  The  President  of  the  Senate,  the  Speaker  of  the  House  of 
Representatives,  of  New  Hampshire,  and  the  Governor  and  Lieu- 
tenant-Governor of  Verfnont,  for  the  time  being,  are  to  be  mem- 
bers ex  officio.  The  board  is  to  be  completed  by  the  Governor  and 
Council  of  New  Hampshire,  who  are  also  empowered  to  fill  all 
vacancies  which  may  occur.  The  acts  of  the  i8th  and  26th  of 
December  are  supplemental  to  that  of  the  27th  of  June,  and  are 
principally  intended  to  carry  that  act  into  effect. 

The  majority  of  the  trustees  of  the  college  have  refused  to 
accept  this  amended  charter,  and  have  brought  this  suit  for  the 
corporate  property,  which  is  in  possession  of  a  person  holding  by 
virtue  of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove  that  the  circumstances  of 
this  case  constitute  a  contract.  An  application  is  made  to  the 
Crown  for  a  charter  to  incorporate  a  religfious  and  literary  insti- 
tution. In  the  application  it  is  stated  that  large  contributions 
have  been  made  for  the  object,  which  will  be  conferred  on  the 
corporation  as  soon  as  it  shall  be  created.  The  charter  is  granted, 
and  on  its  faith  the  property  is  conveyed.  Surely  in  this  transac- 
tion every  ingredient  of  a  complete  and  legitimate  contract  is  to 
be  found. 

The  points  for  consideration  are: 

1.  Is  this  contract  protected  by  the  Constitution  of  the  United       ^ 
States? 

2.  Is  it  impaired  by  the  acts  under  which  the  defendant  holds  ?  )  ^ 
I.  On  the  first  point  it  has  been  argued  that  the  word  "  con- 
tract,'* in   its  broadest  sense,  would  comprehend  the  political 
relations  between  the  Government  and  its  citizens,  would  extend 

to  offices  held  within  a  State  for  State  purposes,  and  to  many  of 
those  laws  concerning  civiMnstitntionSx  which  must  change  with 
circumstances,  and  be  modified  by  ordinary  legislation;  which 
deeply  concern  the  public,  and  which,  to  preserve  good  govern- 
ment, the  pubHcjudgment  must  controL  That  even  marriage  is 
a  contract,  and  its  obligations  are  affected  by  the  laws  re- 
specting divorces.  That  the  clause  in  the  Constitution,  if  con- 
strued in  its  greatest  latitude,  would  prohibit  these  laws. 
Taken  in  its  broad,  unlimited  sense,  the  clause  would  be  an 
unprofitable  and  vexatious  interference  with  the  internal  con- 
cerns of  a  State,  would  unnecessarily  and  unwisely  embarrass 
its  legislation,  and  render  immutable  those  civil  institutions  which 
are  established  for  purposes  of  internal  government,  and  which, 
to  subserve  those  purposes,  ought  to  vary  with  varying  circum- 
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Stances.  That  as  the  framers  of  the  Constitution  could  never 
have  intended  to  insert  in  that  instrument  a  provision  so  unneces- 
sary, so  mischievous,  and  so  repugnant  to  its  general  spirit,  the 
term  '^contract"  must  be  understood  in  a  more  limited  sense. 
That  it  must  be  understood  as  intended  to  guard  against  a  power 
of  at  least  doubtful  utility,  the  abuse  of  which  had  been  extensively 
felt ;  and  to  restrain  the  legislature  in  future  from  violating  the 
right  to  property.  That  anterior  to  the  formation  of  the  Constitu- 
tion, a  course  of  legislation  had  prevailed  in  many,  if  not  in  all,  of 
the  States,  which  weakened  the  confidence  of  man  in  man,  and 
embarrassed  all  transactions  between  individuals,  by  dispensing 
with  a  faithful  performance  of  engagements.  To  correct  this 
mischief,  by  restraining  the  power  which  produced  it,  the  State 
legislatures  were  forbidden  "  to  pass  any  law  impairing  the  obli- 
gation of  contracts,"  that  is,  of  contracts  respecting  property, 
under  which  some  individual  could  claim  a  right  to  something 
beneficial  to  himself ;  and  that  since  the  clause  in  the  Constitution 
must  in  construction  receive  some  limitation,  it  may  be  confined, 
and  ought  to  be  confined,  to  cases  of  this  description;  to  cases 
within  the  mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  con- 
troverted. That  the  framers  of  the  Constitution  did  not  intend 
.^•'♦'■'^^^"^tS  restrain  the  States  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed,  may  be  admitted.  The 
provision  of  the  Constitution  never  has  been  understood  to  em- 
brace other  contracts  than  those  which  respect  property,  or  some 
object  of  value,  and  confer  rights  which  may  be  asserted  in  a 
court  of  justice.  It  never  has  been  understood  to  restrict  the 
general  right  of  the  legislature  to  legislate  on  the  subject  of 
divorces.  Those  acts  enable  some  tribunal  not  to  impair  a  mar- 
riage contract,  but  to  liberate  one  of  the  parties,  because  it  has 
been  broken  by  the  other.  When  any  State  legislature  shall  pass 
an  act  annulling  all  marriage  contracts,  or  allowing  either  party 
to  annul  it  without  the  consent  of  the  other,  it  will  be  time  enough 
to  inquire  whether  such  an  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less 
^^  ^^^-^^     on  the  true  construction  of  the  Constitution  in  the  abstract,  than 

on  the  application  of  those  principles  to  this  case,  and  on  the  true 
construction  of  the  charter  of  1769.  This  is  the  point  on  which 
le  cause  essentially  depends.  If  the  act  of  incorporation  be 
a  grant  of  political  power,  if  it  create  a  civil  institution  to  be 
employed  in  the  administration  of  the  Government,  or  if  the 
funds  of  the  college  be  public  property,  or  if  the  State  of  New 
Hampshire,  as  a  government,  be  alone  interested  in  its  transac- 
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dons,  the  subject  is  one  in  which  the  legislature  of  the  State  may 
act  according  to  its  own  judgment,  unrestrained  by  any  limitation 
of  its  power  imposed  by  the  Constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed  with 
a  capacity  to  take  property  for  objects  unconnected  with  govern-  ^  \^ 
ment,  whose  funds  are  bestowed  by  individuals  on  the  faith  of  the  ^^ 
charter;  if  the  donors  have  stipulated  for  the  future  disposition 
and  management  of  those  funds  in  the  manner  prescribed  by  them-^ 
selves,  there  may  be  more  difficulty  in  the  case,  although  neither 
the  persons  who  have  made  these  stipulations,  nor  those  for  whose 
benefit  they  were  made,  should  be  parties  to  the  cause.  Those 
who  are  no  longer  interested  in  the  property  may  yet  retain  such 
an  interest  in  the  preservation  of  their  own  arrangements  as  to 
have  a  right  to  insist  that  those  arrangements  shall  be  held  sacred. 
Or,  if  they  have  themselves  disappeared,  it  becomes  a  subject  of 
serious  and  anxious  inquiry,  whether  those  whom  they  have 
legally  empowered  to  represent  them  forever  may  not  assert  all 
the  rights  which  they  possessed  while  in  being ;  whether,  if  they 
be  without  personal  representatives  who  may  feel  injured  by  a 
violation  of  the  compact,  the  trustees  be  not  so  completely  their 
representatives  in  the  eye  of  the  law  as  to  stand  in  their  place, 
not  only  as  respects  the  government  of  the  college,  but  also  as 
respects  the  maintenance  of  the  college  charter. 

It  becomes  then  the  duty  of  the  court  most  seriously  to  exam- 
me  this  charter,  and  to  ascertain  its  true  character. 

From  the  instrument  itself,  it  appears  that  about  the  year  1754 
the  Rev.  Eleazer  Wheelock  established  at  his  own  expense,  and 
on  his  own  estate,  a  charity  school  for  the  instruction  of  Indians 
in  the  Christian  religion.  The  success  of  this  institution  inspired 
him  with  the  design  of  soliciting  contributions  in  England  for 
carrying  on  and  extending  his  undertaking.  In  this  pious  work 
he  employed  the  Rev.  Nathaniel  Whitaker,  who,  by  virtue  of  a 
power  of  attorney  from  Dr.  Wheelock,  appointed  the  Earl  of 
Dartmouth  and  others  trustees  of  the  money  which  had  been 
and  should  be  contributed;  which  appointment  Dr.  Wheelock 
confirmed  by  a  deed  of  trust  authorizing  the  trustees  to  fix  on  a 
site  for  the  college.  They  determined  to  establish  the  school  on 
Connecticut  River,  in  the  western  part  of  New  Hampshire,  that 
situation  being  supposed  favorable  for  carrying  on  the  original 
design  among  the  Indians,  and  also  for  promoting  learning 
among  the  English,  and  the  proprietors  in  the  neighborhood  hav- 
ing made  large  offers  of  land,  on  condition  that  the  college  should 
there  be  placed.  Dr.  Wheelock  then  applied  to  the  Crown  for  an 
act  of  incorporation,  and  represented  the  expediency  of  appoint- 
ing those  whom  he  had,  by  his  last  will,  named  as  trustees  in 
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America  to  be  members  of  the  proposed  corporation.  "  In  con- 
sideration of  the  premises,"  "  for  the  education  and  instruction 
of  the  youth  of  the  Indian  tribes,"  etc.,  "  and  also  of  English 
youth,  and  any  others,"  the  charter  was  granted,  and  the  trustees 
of  Dartmouth  College  were  by  that  name  created  a  body  corpo- 
rate, with  power,  for  the  use  of  the  said  college,  to  acquire  real  and 
personal  property,  and  to  pay  the  president,  tutors,  and  other 
officers  of  the  college  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "  the 
founder  of  said  college,"  president  thereof,  with  power  by  his 
last  will  to  appoint  a  successor,  who  is  to  continue  in  office  until 
disapproved  by  the  trustees.  In  case  of  vacancy,  the  trustees  may 
appoint  a  president,  and  in  case  of  the  ceasing  of  a  president,  the 
senior  professor  or  tutor,  being  one  of  the  trustees,  shall  exercise 
the  office,  until  an  appointment  shall  be  made.  The  trustees  have 
power  to  appoint  and  displace  professors,  tutors,  and  other  offi- 
cers, and  to  supply  any  vacancies  which  may  be  created  in  their 
own  body  by  death,  resignation,  removal,  or  disability;  and  also 
to  make  orders,  ordinances,  and  laws,  for  the  government  of  the 
college,  the  same  not  being  repugnant  to  the  laws  of  Great  Britain 
or  of  New  Hampshire,  and  not  excluding  any  person  on  account 
of  his  speculative  sentiments  in  religion,  or  his  being  of  a  religious 
profession  different  from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property,  both  real  and 
personal,  which  had  been  contributed  for  the  benefit  of  the  col- 
lege, was  conveyed  to  and  vested  in  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the 
charter  it  is  apparent  that  the  funds  of  the  college  consisted 
entirely  of  private  donations.  It  is,  perhaps,  not  very  important 
who  were  the  donors.  The  probability  is  that  the  Earl  of  Dart- 
mouth and  the  other  trustees  in  England  were,  in  fact,  the  largest 
contributors.  Yet  the  legal  conclusion,  from  the  facts  recited  in 
the  charter,  would  probably  be  that  Dr.  Wheelock  was  the  founder 
of  the  college. 

The  origin  of  the  institution  was,  undoubtedly,  the  Indian 
charity  school,  established  by  Dr.  Wheelock  at  his  own  expense. 
It  was  at  his  instance,  and  to  enlarge  this  school,  that  contributions 
were  solicited  in  England.  The  person  soliciting  these  contribu- 
tions was  his  agent;  and  the  trustees,  who  received  the  money, 
were  appointed  by,  and  acted  under,  his  authority.  It  is  not  too 
much  to  say  that  the  funds  were  obtained  by  him,  in  trust,  to  be 
applied  by  him  to  the  purposes  of  his  enlarged  school.  The 
charter  of  incorporation  was  granted  at  his  instance.  The  persons 
named  by  him  in  his  last  will  as  the  trustees  of  his  charity  school 
compose  a  part  of  the  corporation,  and  he  is  declared  to  be  the 
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founder  of  the  college  and  its  president  for  life.  Were  the  inquiry 
material,  we  should  feel  some  hesitation  in  saying  that  Dr. 
Wheelock  was  not,  in  law,  to  be  considered  as  the  founder  of  this 
institution,  and  as  possessing  all  the  rights  appertaining  to  that 
character.  But  be  this  as  it  may,  Dartmouth  College  is  really 
endowed  by  private  individuals,  who  have  bestowed  their  funds 
for  the  propagation  of  the  Christian  religion  among  the  Indians, 
and  for  the  promotion  of  piety  and  learning  generally.  From 
these  funds  the  salaries  of  the  tutors  are  drawn ;  and  these  salaries 
lessen  the  expense  of  education  to  the  students.  It  is,  then,  an 
eleemosynary,  and,  as  far  as  respects  its  funds,  a  private  cor- 
poration, rj^ 

Do  its  objects  stamp  on  it  a  different  character?      Are  the  ^^ 
trustees  and  professors  public  officers,  invested  with  any  porti< 
of  political  power,  partaking  in  any  degree  in  the  administration 
of  civil  government,  and  performing  duties  which  flow  from  the 
sovereign  authority? 

That  education  is  an  object  of  national  concern  and  a  proper 
subject  of  legislation  all  admit.  That  there  may  be  an  institution 
founded  by  government,  and  placed  entirely  under  its  immediate 
control,  the  officers  of  which  would  be  public  officers,  amenable 
exclusively  to  government,  none  will  deny.  But  is  Dartmouth 
College  such  an  institution  ?  Is  education  altogether  in  the  hands 
of  government?  Does  every  teacher  of  youth  become  a  public 
officer,  and  do  donations  for  the  purpose  of  education  necessarily 
become  public  property  so  far  that  the  will  of  the  legislature,  not 
the  will  of  the  donor,  becomes  the  law  of  the  donation?  These 
questions  are  of  serious  moment  to  society,  and  deserve  to  be  well 
considered. 

Doctor  Wheelock,  as  the  keeper  of  his  charity  school,  instruct- 
ing the  Indians  in  the  art  of  reading,  and  in  our  holy  religion ; 
sustaining  them  at  his  own  expense,  and  on  the  voluntary  contri- 
butions of  the  charitable,  could  scarcely  be  considered  as  a  public 
officer,  exercising  any  portion  of  those  duties  which  be- 
long to  government;  nor  could  the  legislature  have  sup- 
posed that  his  private  funds,  or  those  given  by  others, 
were  subject  to  legislative  management  because  they  were 
applied  to  the  purposes  of  education.  When,  afterward,  his 
school  was  enlarged,  and  the  liberal  contributions  made  in  Eng- 
land and  in  America  enabled  him  to  extend  his  cares  to  the 
education  of  the  youth  of  his  own  country,  no  change  was 
wrought  in  his  own  character  or  in  the  nature  of  his  duties.  Had 
he  employed  assistant  tutors  with  the  funds  contributed  by  others, 
or  had  the  trustees  in  England  established  a  school  with  Dr. 
Wheelock  at  its  head,  and  paid  salaries  to  him  and  his  assistants, 
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they  would  still  have  been  private  tutors ;  and  the  fact  that  they 
were  employed  in  the  education  of  youth  could  not  have  con- 
verted them  into  public  officers,  concerned  in  the  administration 
of  public  duties,  or  have  given  the  legislature  a  right  to  interfere 
in  the  management  of  the  fund.    The  trustees,  in  whose  care  that 
fund  was  placed  by  the  contributors,  would  have  been  permitted 
to  execute  their  trust  uncontrolled  by  legislative  authority. 
/     Whence,  then,  can  be  derived  the  idea  that  Dartmouth  College 
/^''^     ^w-^7    ^^^  become  a  public  institution,  and  its  trustees  public  officers, 
^^'^^^^^.C^  /    exercising  powers  conferred  by  the  public  for  public  objects? 
'Z^i^    Not  from  the  source  whence  its  funds  were  drawn,  for  its  foun- 
/     dation  is  purely  private  and  eleemosynary ;  not  from  the  applica- 
/     tion  of  those  funds,  for  money  may  be  given  for  education,  and 
/      the  persons  receiving  it  do  not,  by  being  employed  in  the  education 
/       of  youth,  become  members  of  the  civil  government.    Is  it  from 
\      the  act  of  incorporation?    Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly,  or  as  incidental  to  its 
very  existence.  These  are  such  as  are  supposed  best  calculated 
to  effect  the  object  for  which  it  was  created.  Among  the  most 
important  are  immortality,  and,  if  the  expression  may  be  allowed, 
individuality — properties  by  which  a  perpetual  succession  of  many 
persons  are  considered  as  the  same,  and  may  act  as  a  single  indi- 
vidual. They  enable  a  corporation  to  manage  its  own  affairs  and 
to  hold  property  without  the  perplexing  intricacies,  the  hazardous 
and  endless  necessity,  of  perpetual  conveyances  for  the  purpose 
of  transmitting  it  from  hand  to  hand.  It  is  chiefly  for  the  purpose 
of  clothing  bodies  of  men,  in  succession,  with  these  qualities  and 
capacities  that  corporations  were  invented  and  are  in  use.  By 
these  means,  a  perpetual  succession  of  individuals  are  capable  of 
acting  for  the  promotion  of  the  particular  object  like  one  inunortal 
being.  But  this  being  does  not  share  in  the  civil  government  of  the 
country,  unless  that  be  the  purpose  for  which  it  was  created.  Its 
immortality  no  more  confers  on  it  political  power  or  a  political 
character  than  immortality  would  confer  such  power  or  character 
on  a  natural  person.  It  isno  more  a  State  instrument  than  a 
natural  person  exgrcjsing^ the^  same_  powers  wouldLbc^  If,  then, 
a  natural  person  employed  by  individuals  in  the  education  of 
youth,  or  for  the  government  of  a  seminary  in  which  youth  is 
educated,  would  not  become  a  public  officer,  or  be  considered  as 
a  member  of  the  civil  government,  how  is  it  that  this  artificial 
being,  created  by  law  for  the  purpose  of  being  employed  by  the 
same  individuals  for  the  same  purposes,  should  become  a  part  of 
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the  civil  government  of  the  country?  Is  it  because  its  exist- 
ence, its  capacities,  its  powers,  are  given  by  law?  Because  the 
Government  has  given  it  the  power  to  take  and  to  hold  property 
in  a  particular  form  and  for  particular  purposes,  has  the  Govern- 
ment a  consequent  right  substantially  to  change  that  form  or  to 
vary  the  purposes  to  which  the  property  is  to  be  applied?  This 
principle  has  never  been  asserted  or  recognized,  and  is  supported 
by  no  authority.    Can  it  derive  aid  from  reason? 

The  objects  for  which  a  corporation  is  created  are  universally 
such  as  the  Government  wishes  to  promote.  They  are  deemed 
beneficial  to  the  country ;  and  this  benefit  constitutes  the  consid- 
eration,  and,  in  most  cases,  the  sole  consideration  of  the  grant. 
In  most  eleemosynai^  institutions  the  object  would  be  difficult, 
perhaps  unattainable,  without  the  aid  of  a  charter  of  incorpora- 
tion. Charitable  or  public-spirited  individuals  desirous  of  making 
permanent  appropriations  for  charitable  or  other  useful  pur- 
poses find  it  impossible  to  effect  their  design  securely  and  cer- 
tainly without  an  incorporating  act.  They  apply  to  the  Gov- 
enunent,  state  their  beneficent  object,  and  offer  to  advance 
the  money  necessary  for  its  accomplishment,  provided  the 
Government  will  confer  on  the  instrument  which   is  to   exe-"  .    'v 

cute  their  designs  the  capacity  to  execute  them.  The  propo-^""  ^*"^"/  ^ 
sition  is  considered  and  approved.  Thg^  benefit  to  the  public  ,>*-^ 
is  considered  as  an  ample  compensation  for  the  faculty  it 
confers,  and  tne  corporation  is  created^  If  the  advantages  to  the 
public  constitute  a  full  compensation  for  the  faculty  it  gives,  there 
can  be  no  reason  for  exacting  a  further  compensation  by  claiming 
a  right  to  exercise  over  this  artificial  being  a  power  which  changes 
its  nature  and  touches  the  fund  for  the  security  and  application 
of  which  it  was  created.  There  can  be  no  reason  for  implying  in 
a  charter,  given  for  a  valuable  consideration,  a  power  which  is 
not  only  not  expressed,  but  is  in  direct  contradiction  to  its  ex- 
press stipulations. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted  nothing  can  be  inferred  which  changes  the  character  of 
the  institution  or  transfers  to  the  Government  any  new  power 
over  it.  The  character  of  civil  institutions  does  not  grow  out  of 
their  incorporation,  but  out  of  the  manner  in  which  they  are 
formed  and  the  objects  for  which  they  are  created.  The  right  to 
change  them  is  not  founded  on  their  being  incorporated,  but  on 
their  being  the  instruments  of  government,  created  for  its  pur- 
poses. The  same  institutions,  created  for  the  same  objects,  though 
not  incorporated,  would  be  public  institutions,  and,  of  course,  be 
controllable  by  the  legislature.  The  incorporating  act  neither 
gives  nor  prevents  this  control.    Neither,  in  reason,  can  the  in- 
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corporating  act  change  the  character  of  a  private  eleemosynary 
institution. 

We  are  next  led  to  the  inquiry,  for  whose  benefit  the  property 

g^ven  to  Dartmouth  College  was  secured?    The  counsel  for  the 

defendant  have  insisted  that  the  beneficial  interest  is  in  the  people 

^^  ^Ui'^y^-^^^^^  New  Hampshire.    The  charter,  after  reciting  the  preliminary 

~V       A^,^.^-^  measures  which  had  been  taken,  and  the  application  for  an  act 

^^;^^  j;.J^       of  incorporation,  proceeds  thus :  "  Know  ye,  therefore,  that  we, 

considering  the  premises,  and  being  willing  to  encourage  the  laud- 
able and  charitable  design  of  spreading  Christian  knowledge 
among  the  savages  of  our  American  wilderness,  and,  also,  that 
the  best  means  of  education  be  established  in  our  province  of 
New  Hampshire,  for  the  benefit  of  said  province  do,  of  our 
special  grace,"  etc.  Do  these  expressions  bestow  on  New  Hamp- 
shire any  exclusive  right  to  the  property  of  the  college,  any  ex- 
clusive interest  in  the  labors  of  the  professors  ?  Or  do  they  merely 
indicate  a  willingness  that  New  Hampshire  should  enjoy  those 
advantages  which  result  to  all  from  the  establishment  of  a  semi- 
nary of  learning  in  the  neighborhood  ?  On  this  point  we  think  it 
impossible  to  entertain  a  serious  doubt.  The  words  themselves, 
unexplained  by  the  context,  indicate  that  the  "benefit  intended 
for  the  province  "  is  that  which  is  derived  from  "  establishing 
the  best  means  of  education  therein ; "  that  is,  from  establishing 
in  the  province  Dartmouth  College  as  constituted  by  the  charter. 
But  if  these  words,  considered  alone,  could  admit  of  doubt,  that 
doubt  is  completely  removed  by  an  inspection  of  the  entire  in- 
strument. 

The  particular  interests  of  New  Hampshire  never  entered  into 
the  minds  of  the  donors,  never  constituted  a  motive  for  their 
donation.  The  propagation  of  the  Christian  religion  among  the 
savages,  and  the  dissemination  of  useful  knowledge  among  the 
youth  of  the  country,  were  the  avowed  and  the  sole  objects  of 
their  contributions.  In  these  New  Hampshire  would  participate, 
but  nothing  particular  or  exclusive  was  intended  for  her.  Even 
the  site  of  the  college  was  selected,  not  for  the  sake  of  New 
Hampshire,  but  because  it  was  "most  subservient  to  the  great 
ends  in  view,"  and  because  liberal  donations  of  land  were  offered 
by  the  proprietors  on  condition  that  the  institution  should  be 
there  established.  The  real  advantages  from  the  location  of  the 
college  are,  perhaps,  not  less  considerable  to  those  on  the  west 
than  to  those  on  the  east  side  of  Connecticut  River.  The 
clause  which  constitutes  the  incorporation  and  expresses  the  ob- 
jects for  which  it  was  made,  declares  those  objects  to  be  the 
instruction  of  the  Indians,  "  and  also  of  English  youth,  and  any 
others."    So  that  the  objects  of  the  contributors  and  the  incor- 
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porating  act  were  the  same :  the  promotion  of  Christianity  and  V 
of  education  generally,  not  the  interests  of  New  Hampshire/ 
particularly. 

From  this  review  of  the  charter  it  appears  that  Dartmouth 
College  is  an  eleemosynary  institution,  incorporated  for  the  pur- 
pose of  perpetuating  the  application  of  the  bounty  of  the  donors 
to  the  specified  objects  of  that  bounty ;  that  its  trustees  or  gov- 
emors  were  originally  named  by  the  founder  and  invested  with 
the  power  of  perpetuating  themselves;  that  they  are  not  public 
officers,  nor  is  it  a  civil  institution,  participating  in  the  adminis- 
tration of  government;  but  a  charity  school  or  a  seminary  of 
education,  incorporated  for  the  preservation  of  its  property  and 
the  perpetual  application  of  that  property  to  the  objects  of  its  ^ 
creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  difficulty, 
on  which  more  doubt  has  been  entertained  than  on  all  that  have 
been  discussed.    The  founders  of  the  college,  at  least  those  whose  ^/ 
contributions  were  in  money,  have  parted  with  the  property  be-  /C^  ^^^  , 
stowed  upon  it,  and  their  representatives  have  no  interest  in  that^ 
property.     The  donors  of  land  are  equally  without  interest  so 
long  as  the  corporation  shall  exist.    Could  they  be  found,  they 
are  unaffected  by  any  alteration  in  its  constitution,  and  probably 
regardless  of  its  form,  or  even  of  its  existence.    The  students  are 
fluctuating,  and  no  individual  among  our  youth  has  a  vested 
interest  in  the  institution  which  can  be  asserted  in  a  court  of 
justice.    Neither  the  founders  of  the  college,  nor  the  youth  for 
whose  benefit  it  was  founded,  complain  of  the  alteration  made  in 
its  charter  or  think  themselves  injured  by  it.    The  trustees  alone 
complain,  and  the  trustees  have  no  beneficial  interest  to  be  pro-  v»,^-w/-**r--^ 
tected.    Can  this  be  such  a  contract  as  the  Constitution  intended 'yS-^''''-*"'^ 
to  withdraw  from  the  power  of  State  legislation?    Contracts,  the    J 
parties  to  which  have  a  vested  beneficial  interest,  and  those  only,   ^ 
it  has  been  said,  are  the  objects  about  which  the  Constitution  is 
solicitous,  and  to  which  its  protection  is  extended. 

The  court  has  bestowed  on  this  argument  the  most  deliberate 
consideration,  and  the  result  will  be  stated.  Dr.  Wheelock,  acting 
for  himself,  and  for  those  who,  at  his  solicitation,  had  made 
contributions  to  his  school,  applied  for  this  charter,  as  the  instru- 
ment which  should  enable  him  and  them  to  perpetuate  their  benefi- 
cent intention.  It  was  granted.  An  artificia^nimortal  Joeing 
was  created  by  the  Crown,  capable  of  receiving  and^istriouting 
forever,  according  to  the  will  of  the  donors,  the  donations  which 
should  be  made  to  it.  On  this  being  the  contributions  which  had 
been  collected  were  immediately  bestowed.  These  gifts  were  made, 
not  indeed  to  make  a  profit  for  the  donors  or  their  posterity,  but 
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for  something  in  their  opinion  of  inestimable  value;  for  some- 
thing which  they  deemed  a  full  equivalent  for  the  money  with 
which  it  was  purchased.  The  consideration  for  which  they  stipu- 
lated is  the  perpetual  application  of  the  fund  to  its  object  in  the 
mode  prescribed  by  themselves.  Their  descendants  may  take  no 
interest  in  the  preservation  of  this  consideration.  But  in  this 
respect  their  descendants  are  not  their  representatives.  They 
are  represented  by  the  corporation.  The  corporation  is  the 
assignee  of  their  rights,  stands  in  their  place,  and  distributes  their 
bounty  as  they  would  themselves  have  distributed  it  had  they 
been  immortal.  So  with  respect  to  the  students  who  are  to  derive 
learning  from  this  source.  The  corporation  is  a  trustee  for  them 
also.  Their  potential  rights,  which,  taken  distributively,  are 
imperceptible,  amount  collectively  to  a  most  important  interest. 
These  are,  in  the  aggregate,  to  be  exercised,  asserted,  and  pro- 
tected by  the  corporation.  They  were  as  completely  out  of  the 
donors  at  the  instant  of  their  being  vested  in  the  corporation,  and 
as  incapable  of  being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  Constitution,  their  Par- 
liament is  omnipotent.  To  annul  corporate  rights  might  give  a 
shock  to  public  opinion,  which  that  government  has  chosen  to 
avoid ;  but  its  power  is  not  questioned.  Had  Parliament,  immedi- 
ately after  the  emanation  of  this  charter,  and  the  execution  of 
,^hose  conveyances  which  followed  it,  annulled  the  instrument,  so 
that  the  living  donors  would  have  witnessed  the  disappointment 
of  their  hopes,  the  perfidy  of  the  transaction  would  have  been 
jfj^^  universally  acknowledged.  Yet  then,  as  now,  the  donors  would 
j-j^  A^*^^      have  had  no  interest  in  the  property ;  then,  as  now,  those  who 

might  be  students  would  have  had  no  rights  to  be  violated ;  then, 
as  now,  it  might  be  said  that  the  trustees,  in  whom  the  rights  of 
all  were  combined,  possessed  no  private,  individual,  beneficial  in- 
terest in  the  property  confided  to  their  protection.  Yet  the  con- 
tract would  at  that  time  have  been  deemed  sacred  by  all.  What 
has  since  occurred  to  strip  it  of  its  inviolability?  Circumstances 
have  not  changed  it.  In  reason,  in  justice,  and  in  law,  it  is  now 
what  it  was  in  1769. 

Tbis  is  plainly  a  contract  to  which  the  donors,  the  trustees,  and 
the  Crown  (to  whose  rights  and  obligations  New  Hampshire 
succeeds)  were  the  original  parties.  It  is  a  contract  made  on  a 
valuable  consideration.  It  is  a  contract  for  the  security  and  dis- 
position of  property.  It  is  a  contract  on  the  faith  of  which  real 
and  personal  estate  has  been  conveyed  to  the  corporation.  It  is, 
then,  a  contract  within  the  letter  of  the  Constitution,  and  within 
its  spirit  also,  unless  the  fact  that  the  property  is  invested  by  the 
donors  in  trusteeis  for  the  promotion  of  religion  and  education. 
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for  the  benefit  of  persons  who  are  perpetually  changing,  though 
the  objects  remain  the  same,  shall  create  a  particular  exception, 
taking  this  case  out  of  the  prohibition  contained  in  the  Consti- 
tution. 

It  is  more  than  possible  that  the  preservation  of  rights  of  this 
description  was  not  particularly  in  the  view  of  the  framers  of  the 
Constitution  when  the  clause  under  consideration  was  introduced 
into  that  instrument.  It  is  probable  that  interferences  of  more 
frequent  recurrence,  to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  constituted  the  great 
motive  for  imposing  this  restriction  on  the  State  legislatures.  But 
although  a  particular  and  a  rare  case  may  not  in  itself  be  of  suffi- 
cient magnitude  to  induce  a  rule,  yet  it  must  be  governed  by  thp 
rule,  when  established,  unless  some  plain  and  strong  reason  for 
excluding  it  can  be  given.  It  is  not  enough  to  say  that  this  par- 
ticular case  was  not  in  the  mind  of  the  Convention  when  the 
article  was  framed,  nor  of  the  American  people  when  it  was 
adopted.  It  is  necessary  to  go  farther,  and  to  say  that  had  this 
particular  case  been  suggested,  the  language  would  have  been  so 
varied  as  to  exclude  it,  or  it  would  have  been  made  a  special  ex-  _^^ 
ception.  \The  case  being  jadthin  theivords  of  the  rule,  must  ^^^^^^Zjl/^  S/ 
within  its  operation  likewise,  unless  there  be  something  in  the  \^^\^ 
literal  construction  so  obviously  absurd,  or  mischievous,  or  re- 
pugnant to  the  general  spirjFofJhfi  instrument,  as  to  justify  those 
who  expound  the  Conslitution  in  making  it  an  exception./ 

On  what  safe  and  intelligible  ground  can  this  exception  stand  ? 
There  is  no  expression  in  the  Constitution,  no  sentiment  delivered 
by  its  contemporaneous  expounders,  which  would  justify  us  in 
making  it.  In  the  absence  of  all  authority  of  this  kind,  is  there, 
in  the  nature  and  reason  of  the  case  itself,  that  which  would  sus- 
tain a  construction  of  the  Constitution  not  warranted  by  its 
words  ?  Are  contracts  of  this  description  of  a  character  to  excite 
so  little  interest  that  we  must  exclude  them  from  the  provisions 
of  the  Constitution  as  being  unworthy  of  the  attention  of  those 
who  framed  the  instrument?  Or  does  public  policy  so  imperi- 
ously demand  their  remaining  exposed  to  legislative  alteration 
as  to  compel  us,  or  rather  permit  us,  to  say  that  these  words, 
which  were  introduced  to  give  stability  to  contracts,  and  which  in 
their  plain  import  comprehend  this  contract,  must  yet  be  so  con- 
strued as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which  are  created 
for  the  promotion  of  religion,  of  charity,  or  of  education,  are  of 
the  same  character.  The  law  of  this  case  is  the  law  of  all.  In 
every  literary  or  charitable  institution,  unless  the  objects  of  the 
bounty  be  themselves  incorporated,  the  whole  legal  interest  is  in 
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trustees,  and  can  be  asserted  only  by  them.  The  donors,  or  claim- 
ants of  the  bounty,  if  they  can  appear  in  court  at  all,  can  appear 
only  to  complain  of  the  trustees.  In  all  other  situations  they  are 
identified  with  and  personated  by  the  trustees;  and  their  rights 
are  to  be  defended  and  maintained  by  them.  Religion,  charity, 
and  education  are,  in  the  law  of  England,  legatees  or  donees, 
capable  of  receiving  bequests  or  donations  in  this  form.  They 
appear  in  court,  and  claim  or  defend  by  the  corporation.  Are 
.they  of  so  little  estimation  in  the  United  States  that  contracts  for 
their  benefit  must  be  excluded  from  the  protection  of  words  which 
in  their  natural  import  include  them?  Or  do  such  contracts  so 
necessarily  require  new  modelling  by  the  authority  of  the  legis- 
lature that  the  ordinary  rules  of  construction  must  be  disregarded 
in  order  to  leave  them  exposed  to  legislative  alteration? 

All  feel  that  these  objects  are  not  deemed  unimportant  in  the 
United  States.  The  interest  which  this  case  has  excited  proves 
that  they  are  not.  The  f ramers  of  the  Constitution  did  not  deem 
them  unworthy  of  its  care  and  protection.  They  have,  though  in 
a  diflferent  mode,  manifested  their  respect  for  science  by  reserving 
to  the  Government  of  the  Union  the  power  *'  to  promote  the  prog- 
ress of  science  and  useful  arts  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries."  They  have  so  far  withdrawn  science  and 
the  useful  arts  from  the  action  of  the  State  governments.  Why 
then  should  they  be  supposed  so  regardless  of  contracts  made  for 
the  advancement  of  literature  as  to  intend  to  exclude  them  from 
provisions  made  for  the  security  of  ordinary  contracts  between 
man  and  man?  No  reason  for  making  this  supposition  is  per- 
ceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should 
exclude  contracts  respecting  it  from  the  protection  of  the  Consti- 
tution, neither,  as  we  conceive,  is  the  policy  of  leaving  them  sub- 
ject to  legislative  alteration  so  apparent  as  to  require  a  forced 
construction  of  that  instrument  in  order  to  effect  it.  These  elee- 
mosynary institutions  do  not  fill  the  place  which  would  otherwise 
be  occupied  by  government,  but  that  which  would  otherwise  re- 
main vacant.  They  are  complete  acquisitions  to  literature.  They 
are  donations  to  education;  donations  which  any  government  must 
be  disposed  rather  to  encourage  than  to  discountenance.  It  requires 
no  very  critical  examination  of  the  human  mind  to  enable  us  to 
determine  that  one  great  inducement  to  these  g^fts  is  the  convic- 
tion felt  by  the  giver  that  the  disposition  he  makes  of  them  is 
'y?^jM^  I  immutable./ It  is  probable  that  no  man  ever  was,  and  that  no 
^^.  /  man  ever  will  be,  the  founder  of  a  college  believing  at  the  time 

JT^^^^L/'''^  '  ^'^^  21^  act  of  incorporation  constitutes  no  security  for  the  insti- 
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tution;  believing  that  it  is  immediately  to  be  deemed  a  public 
institution,  whose  funds  are  to  be  governed  and  applied  not  by 
the  will  of  the  donor,  but  by  the  will  of  the  legislature.  All  such 
gifts  are  made  in  the  pleasing,  perhaps  delusive,  hope  that  the 
charity  will  flow  forever  in  the  channel  which  the  givers  have 
marked  out  for  it.,/If  every  man  finds  in  his  own  bosom  strong 
evidence  of  the  universality  of  this  sentiment,  there  can  be  but 
little  reason  to  imagine  that  the  f  ramers  of  our  Constitution  were 
strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of  giving 
permanence  and  security  to  contracts,  of  withdrawing  them  from 
the  influence  of  legislative  bodies,  whose  fluctuating  policy  and 
repeated  interferences  produced  the  most  perplexing  and  injurious 
embarrassments,  they  still  deemed  it  necessary  to  leave  these  con- 
tracts subject  to  those  interferences.  The  motives  for  such  an 
exception  must  be  very  powerful  to  justify  the  construction  which 
makes  it 

The  motives  suggested  at  the  Bar  grow  out  of  the  original 
appointment  of  the  trustees,  which  is  supposed  to  have  been  in 
a  spirit  hostile  to  the  genius  of  our  government,  and  the  presump- 
tion that,  if  allowed  to  continue  themselves,  they  now  are,  and 
must  remain  forever,  what  they  originally  were.  Hence  is  inferred 
the  necessity  of  applying  to  this  corporation,  and  to  other  similar 
corporations,  the  correcting  and  improving  hand  of  the  legisla- 
ture. 

It  has  been  urged  repeatedly,  and  certainly  with  a  degree  of 
earnestness  which  attracted  attention,  that  the  trustees,  deriving 
their  power  from  a  regal  source,  must  necessarily  partake  of  the 
spirit  of  their  origin ;  and  that  their  first  principles,  unimproved 
by  that  resplendent  light  which  has  been  shed  around  them,  must 
continue  to  govern  the  college  and  to  guide  the  students.  Before 
we  inquire  into  the  influence  which  this  argument  ought  to  have 
on  the  constitutional  question,  it  may  not  be  amiss  to  examine  the  '^/-v-^**-*^ 
fact  on  which  it  rests.  The  first  trustees  were  undoubtedly  named 
in  the  charter  by  the  Crown ;  but  at  whose  suggestion  were  the; 
named  ?  By  whom  were  they  selected  ?  The  charter  informs  us.'' 
Dr.  Wheelock  had  represented  *'  that  for  many  weighty  reasons'   ,   --a^ 


^  % 


it  would  be  expedient  that  the  gentlemen  whom  he  had  already*^ 
nominated  in  his  last  will  to  be  trustees  in  America  should  be  of, 
the  corporation  now  proposed."    When,  afterward,  the  trustees  ^^\j^^^^^^„^.^ 
are  named  in  the  charter,  can  it  be  doubted  that  the  persons  men- 
tioned by  Dr.  Wheelock  in  his  will  were  appointed  ?    Some  were 
probably  added  by  the  Crown  with  the  approbation  of  Dr.  Wheel- 
ock.   Among  these  is  the  doctor  himself.     If  any  others  were 
appointed  at  the  instance  of  the  Crown,  they  are  the  Governor, 
three  members  of  the  Council,  and  the  Speaker  of  the  House  of 
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Representatives  of  the  colony  of  New  Hampshire.  The  stations 
filled  by  these  persons  ought  to  rescue  them  from  any  other  im- 
putation than  too  great  a  dependence  on  the  Crown.  If  in  the 
Revolution  that  followed  they  acted  under  the  influence  of  this 
sentiment,  they  must  have  ceased  to  be  trustees ;  if  they  took  part 
with  their  countrymen,  the  imputation  which  suspicion  might 
excite  would  no  longer  attach  to  them.  The  original  trustees, 
then,  or  most  of  them,  were  named  by  Dr.  Wheelock,  and  those 
who  were  added  to  his  nomination,  most  probably  with  his  appro- 
bation, were  among  the  most  eminent  and  respectable  individuals 
in  New  Hampshire. 

The  only  evidence  which  we  possess  of  the  character  of  Dr. 
Wheelock  is  furnished  by  this  charter.  The  judicious  means 
employed  for  the  accomplishment  of  his  object,  and  the  success 
which  attended  his  endeavors,  would  lead  to  the  opinion  that  he 
united  a  sound  understanding  to  that  humanity  and  benevolence 
which  suggested  his  undertaking.  It  surely  cannot  be  assumed 
that  his  trustees  were  selected  without  judgment.  With  as  little 
probability  can  it  be  assumed  that  while  the  light  of  science  and  of 
liberal  principles  pervades  the  whole  community,  these  originally 
benighted  trustees  remain  in  utter  darkness,  incapable  of  partici- 
pating in  the  general  improvement ;  that  while  the  human  race  is 
rapidly  advancing  they  are  stationary.  Reasoning  d  priori,  we 
should  believe  that  learned  and  intelligent  men,  selected  by  its 
patrons  for  the  government  of  a  literary  institution,  would  select 
learned  and  intelligent  men  for  their  successors ;  men  as  well  fitted 
for  the  government  of  a  college  as  those  who  might  be  chosen  by 
other  means.  Should  this  reasoning  ever  prove  erroneous  in  a 
particular  case,  public  opinion,  as  has  been  stated  at  the  Bar, 
would  correct  the  institution.  The  mere  possibility  of  the  con- 
trary would  not  justify  a  construction  of  the  Constitution  which 
should  exclude  these  contracts  from  the  protection  of  a  provision 
whose  terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  deliberation,  is  that 
this  is  a  contract,  the  obligation  of  which  cannot  be  impaired 
without  violating  the  Constitution  of  the  United  States.  This 
opinion  appears  to  us  to  be  equally  supported  by  reason  and  by 
the  former  decisions  of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether  its  obligation  has 
been  impaired  by  those  acts  of  the  legislature  of  New  Hampshire 
to  which  the  special  verdict  refers. 

From  the  review  of  this  charter  which  has  been  taken  it  appears 
that  the  whole  power  of  governing  the  college,  of  appointing  and 
removing  tutors,  of  fixing  their  salaries,  of  directing  the  course 
of  study  to  be  pursued  by  the  students,  and  of  filling  up  vacancies 
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created  in  their  own  body,  was  vested  in  the  trustees.  On  the 
part  of  the  Crown  it  was  expressly  stipulated  that  this  corpora- 
tion thus  constituted  should  continue  forever ;  and  that  the  num- 
ber of  trustees  should  forever  consist  of  twelve,  and  no  more. 
By  this  contract  the  Crown  was  bound,  and  could  have  made  no 
violent  alteration  in  its  essential  terms  without  impairing  its  obli- 
gation. 

By  the  Revolution,  the  duties  as  well  as  the  powers  of  govern- 
ment devolved  on  the  people  of  New  Hampshire.    It  is  admitted 
that  among  the  latter  was  comprehended  the  transcendent  power 
of  Parliament,  as  well  as  that  of  the  executive  department.    It  is  \ 
too  clear  to  require  the  support  of  argument  that  all  contracts    J 
and  rights  respecting  property  remained  unchanged  by  the  Revo-  y 
lution.    The  obligations,  then,  which  were  created  by  the  charter 
to  Dartmouth  College  were  the  same  in  the  new  that  they  had 
been  in  the  old  government.    The  power  of  the  government  was 
also  the  same.    A  repeal  of  this  charter  at  any  time  prior  to  the 
adoption  of  the  present  Constitution  of  the  United  States  would 
have  been  an  extraordinary  and  an  unprecedented  act  of  power,    , 
but  one  which  could  have  been  contested  only  by  the  restrictions 
upon  the  legislature  to  be  found  in  the  Constitution  of  the  State. 
But  the  Constitution  of  the  United  States  has  imposed  this  addi- 
tional limitation  that  the  legislature  of  a  State  shall  pass  no  act 
"  impairing  the  obligation  of  contracts." 

It  has  been  already  stated  that  the  act  '*  to  amend  the  charter 
and  enlarge  and  improve  the  corporation  of  Dartmouth  College  " 
increases  the  number  of  trustees  to  twenty-one,  gives  the  appoint- 
ment of  the  additional  members  to  the  Executive  of  the  State,  and 
creates  a  board  of  overseers,  to  consist  of  twenty-five  persons,  of 
whom  twenty-one  are  also  appointed  by  the  Executive  of  New 
Hampshire,  who  have  power  to  inspect  and  control  the  most 
important  acts  of  the  trustees. 

On  the  effect  of  this  law  two  opinions  cannot  be  entertained. 
Between  acting  directly  and  acting  through  the  agency  of  trustees 
and  overseers  no  essential  difference  is  perceived.  The  whole 
power  of  governing  the  college  is  transferred  from  trustees,  ap- 
pointed according  to  the  will  of  the  founder  expressed  in  the 
charter,  to  the  Executive  of  New  Hampshire.  The  management 
and  application  of  the  funds  of  this  eleemosynary  institution, 
which  are  placed  by  the  donors  in  the  hands  of  trustees  named  in 
the  charter,  and  empowered  to  perpetuate  themselves,  are  placed 
by  this  act  under  the  control  of  the  government  of  the  State.  The 
will  of  the  State  is  substituted  for  the  will  of  the  donors  in  every 
essential  operation  of  the  college.  This  is  not  an  immaterial 
change.    The  founders  of  the  college  contracted  not  merely  for 
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the  perpetual  application  of  the  funds  which  they  gave  to  the 
objects  for  which  those  funds  were  given,  they  contracted  also 
to  secure  that  application  by  the  constitution  of  the  corporation. 
They  contracted  for  a  system  which  should,  as  far  as  human  fore- 
sight can  provide,  retain  forever  the  government  of  the  literary 
institution  they  had  formed  in  the  hands  of  persons  approved  by 
themselves.y/This  system  is  totally  changed.  The  charter  of  1769 
I  exists  no  longer.  It  is  reorganized ;  and  reorganized  in  such  a 
manner  as  to  convert  a  literary  institution,  moulded  according  to 
the  will  of  its  founders,  and  placed  under  the  control  of  private 
literary  men,  into  a  machine  entirely  subservient  to  the  will  of 
government.  This  may  be  for  the  advantage  of  this  college  in 
particular,  and  may  be  for  the  advantage  of  literature  in  general ; 
but  it  is  not  according  to  the  will  of  the  donors,  and  is  subversive 
of  that  contract,  on  the  faith  of  which  their  property  was  given.// 

In  the  view  which  has  been  taken  of  this  interesting  case  the 
court  has  confined  itself  to  the  rights  possessed  by  the  trustees 
as  the  assignees  and  representatives  of  the  donors  and  founders 
for  the  benefit  of  religion  and  literature.  Yet  it  is  not  clear  that 
the  trustees  ought  to  be  considered  as  destitute  of  such  beneficial 
interest  in  themselves  as  the  law  may  respect.  In  addition  to  their 
being  the  legal  owners  of  the  property,  and  to  their  having  a  free- 
hold right  in  the  powers  confided  to  them,  the  charter  itself 
countenances  the  idea  that  trustees  may  also  be  tutors  with  sal- 
aries. The  first  president  was  one  of  the  original  trustees ;  and 
the  charter  provides  that  in  case  of  vacancy  in  that  office  "the 
senior  professor  or  tutor,  heing  one  of  the  trustees,  shall  exercise 
the  office  of  president  until  the  trustees  shall  make  choice  of  and 
appoint  a  president."  According  to  the  tenor  of  the  charter,  then, 
the  trustees  might,  without  impropriety,  appoint  a  president  and 
other  professors  from  their  own  body.  This  is  a  power  not  en- 
tirely unconnected  with  an  interest.  Even  if  the  proposition  of 
the  counsel  for  the  defendant  were  sustained,  if  it  were  admitted 
that  those  contracts  only  are  protected  by  the  Constitution,  a  bene- 
ficial interest  in  which  is  vested  in  the  party  who  appears  in  court 
to  assert  that  interest,  yet  it  is  by  no  means  clear  that  the  trustees 
of  Dartmouth  College  have  no  beneficial  interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this 
particular  point,  being  of  opinion,  on  general  principles,  that  in 
these  private  eleemosynary  institutions  the  body  corporate,  as  pos- 
sessing the  whole  legal  and  equitable  interest,  and  completely 
representing  the  donors  for  the  purpose  of  executing  the  trust, 
has  rights  which  are  protected  by  the  Constitution. 

It  results  from  this  opinion  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found  in 
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this  cause,  are  repugnant  to  the  Constitution  of  the  United  States, 
and  that  the  judgment  on  this  special  verdict  ought  to  have  been 
for  the  plaintiffs.  The  judgment  of  the  State  court  must,  there- 
fore, be  reversed. 


THE     PROPRIETORS     OF     THE     CHARLES     RIVER 

BRIDGE,  Plaintiffs  in  Error,  v.  THE  PROPRIETORS 

OF  THE  WARREN  BRIDGE  and  Others. 

In  the  Supreme  Court  of  the  United  States,  January  Term, 

1837. 

[Reported  in  11  Peters  420.] 

Taney,  Ch.  J.,  delivered  the  opinion  of  the  court.* 
The  questions  involved  in  this  case  are  of  the  gravest  character, 
and  the  court  have  given  to  them  the  most  anxious  and  deliberate 
consideration.  The  value  of  the  right  claimed  by  the  plaintiffs  is 
large  in  amount;  and  many  persons  may  no  doubt  be  seriously 
affected  in  their  pecuniary  interests  by  any  decision  which  the 
court  may  pronounce ;  and  the  questions  which  have  been  raised  as 
to  the  power  of  the  several  States,  in  relation  to  the  corporations 
they  have  chartered,  are  pregnant  with  important  consequences, 
not  only  to  the  individuals  who  are  concerned  in  the  corporate 
franchises,  but  to  the  communities  in  which  they  exist.  The  court 
are  fully  sensible  that  it  is  their  duty,  in  exercising  the  high  powers 
conferred  on  them  by  the  Constitution  of  the  United  States,  to 
deal  with  these  great  and  extensive  interests  with  the  utmost  cau- 
tion ;  guarding,  as  far  as  they  have  the  power  to  do  so,  the  rights 
of  property,  and  at  the  same  time  carefully  abstaining  from  any 
encroachment  on  the  rights  reserved  to  the  States. 

It  appears  from  the  record  that  in  the  year  1650  the  legislature 
of  Massachusetts  granted  to  the  president  of  Harvard  College 
"  the  liberty  and  power  "  to  dispose  of  the  ferry  from  Charlestown 
to  Boston,  by  lease  or  otherwise,  in  the  behalf  and  for  the  behoof 
of  the  college ;  and  that,  under  that  gjant,  the  college  continued  to 
hold  and  keep  the  ferry  by  its  lessees  or  agents,  and  to  receive  the 
profits  of  it  until  1785.  In  the  last-mentioned  year  a  petition  was 
presented  to  the  legislature  by  Thomas  Russell  and  others,  stating 
the  inconvenience  of  the  transportation  by  ferries  over  Charles 
River,  and  the  public  advantages  that  would  result  from  a  bridge ; 

*The  statement  of  facts  and  the  opinions  of  the  associate  justices  have 
been  omitted. — Ed. 
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and  praying  to  be  incorporated  for  the  purpose  of  erecting  a 
bridge  in  the  place  where  the  ferry  between  Boston  and  Charles- 
town  was  then  kept.  Pursuant  to  this  petition,  the  legislature,  on 
the  9th  of  March,  1785,  passed  an  act  incorporating  a  company 
by  the  name  of  "  The  Proprietors  of  the  Charles  River  Bridge  " 
for  the  purposes  mentioned  in  the  petition.  Under  this  charter 
the  company  were  empowered  to  erect  a  bridge  in  "  the  place 
where  the  ferry  was  then  kept ; "  certain  tolls  were  granted,  and 
the  charter  was  limited  to  forty  years  from  the  first  opening  of 
the  bridge  for  passengers ;  and  from  the  time  the  toll  commenced 
until  the  expiration  of  this  term  the  company  were  to  pay  two 
hundred  pounds  annually  to  Harvard  College ;  and  at  the  expira- 
tion of  the  forty  years  the  bridge  was  to  be  the  property  of  the 
commonwealth ;  "  saving  (as  the  law  expresses  it)  to  the  said  col- 
lege or  university  a  reasonable  annual  compensation  for  the 
annual  income  of  the  ferry  which  they  might  have  received  had 
not  the  said  bridge  been  erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  pas- 
sengers on  the  17th  of  June,  1786.  In  1792  the  charter  was  ex- 
tended to  seventy  years  from  the  opening  of  the  bridge ;  and  at  the 
expiration  of  that  time  it  was  to  belong  to  the  commonwealth. 
The  corporation  have  regularly  paid  to  the  college  the  annual  sum 
of  two  himdred  pounds,  and  have  performed  all  of  the  duties 
imposed  on  them  by  the  terms  of  their  charter. 

In  1828  the  legislature  of  Massachusetts  incorporated  a  com- 
pany by  the  name  of  "  The  Proprietors  of  the  Warren  Bridge  " 
for  the  purpose  of  erecting  another  bridge  over  Charles  River. 
This  bridge  is  only  sixteen  rods,  at  its  commencement  on  the 
Charlestown  side,  from  the  commencement  of  the  bridge  of  the 
plaintiffs ;  and  they  are  about  fifty  rods  apart  at  their  termination 
on  the  Boston  side.  The  travellers  who  pass  over  either  bridge 
proceed  from  Charlestown  Square,  which  receives  the  travel  of 
many  great  public  roads  leading  from  the  country ;  and  the  pas- 
sengers and  travellers  who  go  to  and  from  Boston  used  to  pass 
over  the  Charles  River  bridge  from  and  through  this  square  before 
the  erection  of  the  Warren  bridge. 

The  Warren  bridge  by  the  terms  of  its  charter  was  to  be  sur- 
rendered to  the  State  as  soon  as  the  expenses  of  the  proprietors 
in  building  and  supporting  it  should  be  reimbursed;  but  this 
period  was  not,  in  any  event,  to  exceed  six  years  from  the  time 
the  company  commenced  receiving  toll. 

When  the  original  bill  in  this  case  was  filed,  the  Warren  bridge 
had  not  been  built,  and  the  bill  was  filed  after  the  passage  of  the 
law,  in  order  to  obtain  an  injunction  to  prevent  its  erection,  and 
for  general  relief.    The  bill,  among  other  things,  charged  as  a 
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ground  for  relief  that  the  act  for  the  erection  of  the  Warren  bridge 
impaired  the  obligation  of  the  contract  between  the  common- 
w^th  and  the  proprietors  of  the  Charles  River  bridge,  and  was, 
therefore,  repugnant  to  the  Constitution  of  the  United  States. 
Afterward  a  supplemental  bill  was  filed,  stating  that  the  bridge 
had  then  been  so  far  completed  that  it  had  been  opened  for  travel, 
and  that  divers  persons  had  passed  over,  and  thus  avoided  the 
payment  of  the  toll  which  would  otherwise  have  been  received  h^ 
the  plaintiffs.  The  answer  to  the  supplemental  bill  admitted  that 
the  bridge  had  been  so  far  completed  that  foot  passengers  could 
pass,  but  denied  that  any  persons  but  the  workmen  and  the  super- 
intendents had  passed  over  with  their  consent.  In  this  state  of 
the  pleadings  the  cause  came  on  for  hearing  in  the  Supreme  Judi- 
cial Court  for  the  County  of  Suffolk,  in  the  commonwealth  of 
Massachusetts,  at  November  term,  1829,  and  the  court  decided 
that  the  act  incorporating  the  Warren  bridge  did  not  impair  the 
obligation  of  the  contract  with  the  proprietors  of  the  Charles 
River  bridge,  and  dismissed  the  complainants'  bill ;  and  the  case 
is  brought  here  by  writ  of  error  from  that  decision.  It  is,  however, 
proper  to  state  that  it  is  understood  that  the  State  court  was 
equally  divided  upon  the  question ;  and  that  the  decree  dismissing 
the  bill  upon  the  ground  above  stated  was  pronounced  by  a  major- 
ity of  the  court  for  the  purpose  of  enabling  the  complainants  to 
bring  the  question  for  decision  before  this  court. 

In  the  argument  here  it  was  admitted  that  since  the  filing  of  the 
supplemental  bill  a  sufficient  amount  of  toll  had  been  received  by 
the  proprietors  of  the  Warren  bridge  to  reimburse  all  their  ex- 
penses, and  that  the  bridge  is  now  the  property  of  the  State,  and 
has  been  made  a  free  bridge ;  and  that  the  value  of  the  franchise 
granted  to  the  proprietors  of  the  Charles  River  bridge  has  by  this 
means  been  entirely  destroyed. 

If  the  complainants  deemed  these  facts  material,  they  ought  to 
have  been  brought  before  the  State  court  by  a  supplemental  bill ; 
and  this  court,  in  pronouncing  its  judgment,  cannot  regularly 
notice  them.  But  in  the  view  which  the  court  take  of  this  subject 
these  additional  circumstances  would  not  in  any  degree  influence 
their  decision.  And  as  they  are  conceded  to  be  true,  and  the  case 
has  been  argued  on  that  ground,  and  the  controversy  has  been 
for  a  long  time  depending,  and  all  parties  desire  a  final  end  of  it ; 
and  as  it  is  of  importance  to  them  that  the  principles  on  which 
this  court  decide  should  not  be  misunderstood,  the  case  will  be 
treated  in  the  opinion  now  delivered  as  if  these  admitted  facts 
were  regularly  before  us. 

A  good  deal  of  evidence  has  been  offered  to  show  the  nature 
and  extent  of  the  ferry  right  granted  to  the  college,  and  also  to 
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show  the  rights  claimed  by  the  proprietors  of  the  bridge  at  differ- 
ent times  by  virtue  of  their  charter,  and  the  opinions  entertained 
by  committees  of  the  legislature  and  others  upon  that  subject. 
But  as  these  circumstances  do  not  affect  the  judgment  of  this 
court,  it  is  unnecessary  to  recapitulate  them. 

The  plaintiffs  in  error  insist  mainly  upon  two  grounds:  ist. 
That  by  virtue  of  the  grant  of  1650  Harvard  College  was  entitled, 
in  perpetuity,  to  the  right  of  keeping  a  ferry  between  Charlestown 
and  Boston ;  that  this  right  was  exclusive ;  and  that  the  legislature 
had  not  the  power  to  establish  anotfier  ferry  on  the  same  line  of 
travel,  because  it  would  infringe  the  rights  of  the  college ;  and  that 
these  rights,  upon  the  erection  of  the  bridge  in  the  place  of  the 
ferry  under  the  charter  of  1785,  were  transferred  to  and  became 
vested  in  "  The  Proprietors  of  the  Charles  River  Bridge ; "  and 
that  under  and  by  virtue  of  this  transfer  of  the  ferry  right  the 
rights  of  the  bridge  company  were  as  exclusive  in  that  line  of 
travel  as  the  rights  of  the  ferry.  2d.  That  independently  of  the 
ferry  right,  the  acts  of  the  legislature  of  Massachusetts  of  1785 
and  1792  by  their  true  construction  necessarily  implied  that  the 
legislature  would  not  authorize  another  bridge,  and  especially  a 
free  one,  by  the  side  of  this  and  placed  in  the  same  line  of  travel, 
whereby  the  franchise  granted  to  "  The  Proprietors  of  the  Charles 
River  Bridge  "  should  be  rendered  of  no  value ;  and  the  plaintiffs 
in  error  contend  that  the  grant  of  the  ferry  to  the  college,  and  of  - 
the  charter  to  the  proprietors  of  the  bridge,  are  both  contracts  on 
the  part  of  the  State ;  and  that  the  law  authorizing  the  erection 
of  the  Warren  bridge  in  1828  impairs  the  obligation  of  one  or 
both  of  these  contracts. 

It  is  very  clear  that  in  the  form  in  which  this  case  comes  before 
us,  being  a  writ  of  error  to  a  State  court,  the  plaintiffs  in  claiming 
under  either  of  these  rights  must  place  themselves  on  the  ground 
of  contract,  and  cannot  support  themselves  upon  the  principle 
that  the  law  divests  vested  rights.  It  is  well  settled  by  the  deci- 
sions of  this  court  that  a  State  law  may  be  retrospective  in  its 
character  and  may  divest  vested  rights,  and  yet  not  violate  the  n^ 
Constitution  of  the  United  States,  unless  it  also  impairs  the  obli;>/ 
gation  of  a  contract.  In  Satterlee  v,  Mathewson,  2  Peters,  413, 
this  court,  in  speaking  of  the  State  law  then  before  them,  and 
interpreting  the  article  in  the  Constitution  of  the  United  States 
which  forbids  the  States  to  pass  laws  impairing  the  ^obligation  of 
contracts,  use  the  following  language :  "  It  (the  State  law)  is 
said  to  be  retrospective ;  be  it  so.  But  retrospective  laws  which 
do  not  impair  the  obligation  of  contracts,  or  partake  of  the  char- 
acter of  ejf^ost  facto  laws,  are  not  condemned  or  forbidden  by 
any  part  of  that  instrument "  (the  Constitution  of  the  United 
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States).  And  in  another  passage  in  the  same  case  the  court  say : 
**  The  objection,  however,  most  pressed  upon  the  court,  and  relied 
upon  by  the  counsel  for  the  plaintiff  in  error,  was  that  the  effect 
of  this  act  was  to  divest  rights  which  were  vested  by  law  in  Satter- 
lee.  There  is  certainly  no  part  of  the  Constitution  of  the  United 
States  which  applies  to  a  State  law  of  this  description;  nor  are 
we  aware  of  any  decision  of  this,  or  of  any  circuit  court,  which 
has  condemned  such  a  law  upon  this  ground,  provided  its  effect 
be  not  to  impair  the  obligation  of  a  contract."  The  same  principles 
were  reaffirmed  in  this  court  in  the  late  case  of  Watson  and  others 
V,  Mercer,  decided  in  1834,  8  Pet.  no:  "  As  to  the  first  point  (say 
the  court),  it  is  clear  that  this  court  has  no  right  to  pronounce  an 
act  of  the  State  legislature  void,  as  contrary  to  the  Constitution 
of  the  United  States,  from  the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property.  The  Constitution  of  the  United  States 
does  not  prohibit  the  States  from  passing  retrospective  laws  genr 
erally,  but  only  exJ>ost  facto  laws." 

After  these  solemn  decisions  of  this  court  it  is  apparent  that 
the  plaintiffs  in  error  cannot  sustain  themselves  here,  either  upon 
the  ferry  right  or  the  charter  to  the  bridge  upon  the  ground  that 
vested  rights  of  property  have  been  divested  by  the  legislature. 
And  whether  they  claim  under  the  ferry  right  or  the  charter  to  the 
bridge,  they  must  show  that  the  title  which  they  claim  was  ac- 
quired by  contract  and  that  the  terms  of  that  contract  have  been 
violated  by  the  charter  to  the  Warren  bridge.    In  other  words,  ^y^J^  P^^\; 
they  must  show  that  the  State  had  entered  into  a  contract  with  K/'v^^^-^^"^  .  ^   < 
them  or  those  under  whom  they  claim  not  to  establish  a  free  bridge   XpU*^^^^^  ^ 
at  the  place  where  the  Warren  bridge  is  erected.    Such,  and  such  ^ 

only,  are  the  principles  upon  which  the  plaintiffs  in  error  can  claim 
relief  in  this  case. 

The  nature  and  extent  of  the  ferry  right  granted  to  Harvard 
College  in  1650  must  depend  upon  the  laws  of  Massachusetts; 
and  the  character  and  extent  of  this  right  has  been  elaborately 
discussed  at  the  Bar.    But  in  the  view  which  the  court  take  of  the 
case  before  them,  it  is  not  necessary  to  express  any  opinion  on 
these  questions.    For  assuming  that  the  grant  to  Harvard  College 
and  the  charter  to  the  bridge  company  were  both  contracts,  and  ^ 
that  the  ferry  right  was  as  extensive  and  exclusive  as  the  plain- ^-^''*  ,/  " 
tiffs  contend  for,  still  they  cannot  enlarge  the  privileges  grantec^w-^ "  ^^       ^ 
to  the  bridge,  unless  it  can  be  shown  that  the  rights  of  Harvard     ji.^  -   -  ^^  ^ 
College  in  this  ferry  have,  by  assignment  or  in  some  other  waJ^^    -        ^'^^  /  -^ 
been  transferred  to  the  proprietors  of  the  Charles  River  bridge,/^  '  '^     / 
and  still  remain  in  existence,  vested  in  them,  to  the  same  extent ^^-^  ^'^    • 
with  that  in  which  they  were  held  and  enjoyed  by  the  college  ^^  j  <<      *^** 
before  the  bridge  was  built. 

II 
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It  has  been  strongly  pressed  upon  the  court  by  the  plaintiffs  in 
error  that  these  rights  are  still  existing,  and  are  now  held  by  the 
proprietors  of  the  bridge.    If  this  franchise  still  exists,  there  must 
be  somebody  possessed  of  authority  to  use  it  and  to  keep  the  ferry. 
Who  could  now  lawfully  set  up  a  ferry  where  the  old  one  was  kept  ? 
The  bridge  was  built  in  the  same  place,  and  its  abutments  occu- 
pied the  landings  of  the  ferry.    The  transportation  of  passengers 
in  boats  from  landing  to  landing  was  no  longer  possible,  and  the 
ferry  was  as  effectually  destroyed  as  if  a  convulsion  of  nature  had 
made  there  a  passage  of  dry  land.    The  ferry,  then,  of  necessity, 
sh<'     ^  ^^' "     ceased  to  exist  as  soon  as  the  bridge  was  erected ;  and  when  the 
^-^or^  04A^^  '^*'     ferry  itself  was  destroyed,  how  can  rights  which  were  incident  to 
^^,  ^C*^'^' .     it  be  supposed  to  survive?    The  exclusive  privileges,  if  they  had 

such,  must  follow  the  fate  of  the  ferry,  and  can  have  no  legal 
existence  without  it — ^and  if  the  ferry  right  had  been  assigned  by 
the  college,  in  due  and  legal  form,  to  the  proprietors  of  the  bridge, 
they  themselves  extinguished  that  right  when  they  erected  the 
bridge  in  its  place.  It  is  not  supposed  by  any  one  that  the  bridge 
company  have  a  right  to  keep  a  ferry.  No  such  right  is  claimed 
for  them,  nor  can  be  claimed  for  them,  under  their  charter  to  erect 
the  bridge — and  it  is  difficult  to  imagine  how  ferry  rights  can  be 
held  by  a  corporation  or  an  individual  who  have  no  right  to  keep 
a  ferry.  It  is  clear  that  the  incident  must  follow  the  fate  of  the 
principal,  and  the  privilege  connected  with  property  cannot  sur- 
vive the  destruction  of  the  property ;  and  if  the  ferry  right  in  Har- 
vard College  was  exclusive,  and  had  been  assigned  to  the  propri- 
etors of  the  bridge,  the  privilege  of  exclusion  could  not  remain  in 
the  hands  of  their  assignees  if  those  assignees  destroyed  the  ferry. 
But  upon  what  ground  can  the  plaintiffs  in  error  contend  that 
the  ferry  rights  of  the  college  have  been  transferred  to  the  pro- 
prietors of  the  bridge  ?  If  they  have  been  thus  transferred,  it  must 
be  bv  some  mode  of  transfer  known  to  the  law ;  and  the  evidence 
relied  on  to  prove  it  can  be  pointed  out  in  the  record.  How  was 
it  transferred?  It  is  not  suggested  that  there  ever  was,  in  point 
of  fact,  a  deed  of  conveyance  executed  by  the  college  to  the  bridge 
company.  Is  there  any  evidence  in  the  record  from  which  such 
a  conveyance  may,  upon  legal  principle,  be  presumed  ?  The  testi- 
mony before  the  court,  so  far  from  laying  the  foundation  for  such 
a  presumption  repels  it  in  the  most  positive  terms.  The  petition 
to  the  legislature,  in  1785,  on  which  the  charter  was  granted,  does 
not  suggest  an  assignment,  nor  any  agreement  or  consent  on  the 
part  of  the  college ;  and  the  petitioners  do  not  appear  to  have  re- 
garded the  wishes  of  that  institution  as  by  any  means  necessary 
to  ensure  their  success.  They  place  their  application  entirely  on 
considerations  of  public  interest  and  public  convenience  and  the 
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superior  advantages  of  a  communication  across  Charles  River  by 
a  bridge,  instead  of  a  ferry.  The  legislature  in  granting  the 
charter  show  by  the  language  of  the  law  that  they  acted  on  the 
principles  assumed  by  the  petitioners.  The  preamble  recites  that 
the  bridge  "  will  be  of  great  public  utility,"  and  that  is  the  only 
reason  they  assign  for  passing  the  Taw"  which  incorporates  \ki\%  Oj^^^^x^.^ 
company.  The  "validity  of  the  charter^s  norlhade  to  depend  on  /;^^4.  ^^  / 
.  the  consent  of  the  college,  nor  of  any  assignment  or  surrender  ovc'  ^.^^  y^^^^^juj^ 
their  part;  and  the  legislature  deal  with  the  subject  as  if  it  were Z*^  /  Zy  ^ 
one  exclusively  within  their  own  power,  and  as  if  the  ferry  right  ^>*  ^  ^"^ 
were  not  to  be  transferred  to  the  bridge  company,  but  to  be  ex- 
tinguished; and  they  appear  to  have  acted  on  the  principle  that^^^^^^ 
the  State,  by  virtue  of  its  sovereign  powers  and  eminent  domam, 
had  a  right  to  take  away  the  franchise  of  the  ierry,  because,  in 
their  judgment,  the  public  interest  and  convenience  would  be  bet- 
ter promoted  by  a  bridge  in  the  same  place ;  ann  upon  that  prin- 
ciple they  proceed  to  make  a  pecuniary  compensation  to  the  col- 
lege for  the  franchise  thus  taken  away ;  and  as  there  is  an  express 
reservation  of  a  continuing  pecuniary  compensation  to  the  college 
when  the  bridge  shall  become  the  property  of  the  State,  and  no 
provision  whatever  for  the  restoration  of  the  ferry  right,  it  is 
evident  that  no  such  right  was  intended  to  be  reserved  or  con- 
tinued. The  ferry,  with  all  its  privileges,  was  intended  to  be 
forever  at  an  end,  and  a  compensation  in  money  was  given  in  lieti 
of  it.  The  college  acquiesced  in  this  arrangement,. and  there  is 
proof  in  the  record  that  it  was  all  done  with  their  consent.  Can 
a  deed  of  assignment  to  the  bridge  company  which  would  keep 
alive  the  ferry  rights  in  their  hands  be  presumed  under  such  cir- 
cumstances? Do  not  the  petition,  the  law  of  incorporation,  and 
the  consent  of  the  college  to  the  pecuniary  provision  made  for  it  in 
perpetuity,  all  repel  the  notion  of  an  assignment  of  its  rights  to 
the  bridge  company,  and  prove  that  every  party  to  this  proceeding 
intended  that  its  franchises  whatever  they  were  should  be  resumed 
by  the  State,  and  be  no  longer  held  by  any  individual  or  corpora- 
tion? With  such  evidence  before  us  there  can  be  no  ground  for 
presuming  a  conveyance  to  the  plaintiffs.  There  was  no  reason 
for  such  a  conveyance.  There  was  every  reason  against  it ;  and 
the  arrangements  proposed  by  the  charter  to  the  bridge  could  not 
have  been  carried  into  full  effect,  unless  the  rights  of  the  ferry 
were  entirely  extinguished. 

It  is,  however,  said  that  the  pa)anent  of  the  two  hundred  pounds  ^ 
a  year  to  the  college,  as  provided  for  in  the  law,  gives  to  the  pro-  \ 
prietors  of  the  bridge  an  equitable  claim  to  be  treated  as  th.e 
assignees  of  their  interest;  and  by  substitution,  upon  chancery 
principles,  to  be  clothed  with  all  their  rights. 
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The  answer  to  this  argument  is  obvious.  This  annual  sum  was 
intended  to  be  paid  out  of  the  proceeds  of  the  tolls  which  the 
company  were  authorized  to  collect.  The  amount  of  the  tolls,  it 
must  be  presumed,  was  graduated  with  a  view  to  this  incum- 
brance, as  well  as  to  every  other  expenditure  to  which  the  com- 
pany might  be  subjected,  under  the  provisions  of  tlieir  charter. 
The  tolls  were  to  be  collected  from  the  public,  and  it  was  intended 
that  the  expense  of  the  annuity  to  Harvard  College  should  be 
borne  by  the  public ;  and  it  is  manifest  that  it  was  so  borne,  from 
the  amount  which  it  is  admitted  they  received,  until  the  Warren 
bridge  was  erected.  Their  agreement,  therefore,  to  pay  that  sum 
can  give  them  no  equitable  right  to  be  regarded  as  the  assignees 
of  the  college,  and  certainly  can  furnish  no  foundation  for  pre- 
suming a  conveyance;  and  as  the  proprietors  of  the  bridge  are 
neither  the  legal  nor  equitable  assignees  of  the  college,  it  is  not 
easy  to  perceive  how  the  ferry  franchise  can  be  invoked  in  aid  of 
their  claims,  if  it  were  even  still  a  subsisting  privilege,  and  had 
not  been  resumed  by  the  State  for  the  purpose  of  building  a  bridge 
in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry  right,  whatever 
it  may  have  been,  have  any  influence  upon  the  construction  of  the 
written  charter  for  the  bridge.  It  does  not  by  any  means  follow 
that  because  the  legislative  power  in  Massachusetts  in  1650  may 
have  granted  to  a  justly  favored  seminary  of  learning  the  exclu- 
sive right  of  ferry  between  Boston  and  Charlestown  they  would, 
in  1785,  give  the  same  extensive  privilege  to  another  corporation, 
who  were  about  to  erect  a  bridge  in  the  same  place.  The  fact 
that  such  a  right  was  granted  to  the  college  cannot,  by  any  sound 
rule  of  construction,  be  used  to  extend  the  privileges  of  the  bridge 
company  beyond  what  the  words  of  the  charter  naturally  and 
legally  import.  Increased  population  longer  experienced  in  legis- 
lation, the  different  character  of  the  corporations  which  owned 
the  ferry  from  that  which  owned  the  bridge,  might  well  have  in- 
duced a  change  in  the  policy  of  the  State  in  this  respect ;  and  as 
the  franchise  of  the  ferr>'  and  that  of  the  bridge  are  different  in 
their  nature,  and  were  each  established  by  separate  grants,  which 
have  no  words  to  connect  the  privileges  of  the  one  with  the  privi- 
leges of  the  other,  there  is  no  rule  of  legal  interpretation  which 
would  authorize  the  court  to  associate  these  grants  together,  and 
to  infer  that  any  privilege  was  intended  to  be  given  to  the  bridge 
company  merely  because  it  had  been  conferred  on  the  ferry.  The 
charter  to  the  bridge  is  a  written  instrument,  which  must  speak 
for  itself  and  be  interpreted  by  its  own  terms. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts  of 
1785,  by  which  the  plaintiffs  were  incorporated  by  the  name  of 
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"  The  Proprietors  of  the  Charles  River  Bridge ; "  and  it  is  here, 
and  in  the  law  of  1792,  prolonging  their  charter,  that  we  must 
look  for  the  extent  and  nature  of  the  franchise  conferred  upon 
the  plaintiffs. 

Much  has  been  said  in  the  argument  of  the  principles  of  con- 
struction by  which  this  law  is  to  be  expounded,  and  what  under- 
takings on  the  part  of  the  State  may  be  implied.  The  court  think 
there  can  be  no  serious  difficulty  on  that  head.  It  is  the  grant  of 
certain  franchises  by  the  public  to  a  private  corporation,  and  in 
a  matter  where  the  publicinterest  is  concerned.  The  rule  of  con- 
struction in  such  cases  is  well  settled,  botKliHEngland  and  by  the 
decisions  of  our  own  tribunals.  In  2  Bam.  &  Adol.  793,  in  the 
case  of  the  Proprietors  of  the  Stourbridge  Canal  against  Wheely 
and  others,  the  court  say :  ''  The  canal  having  been  made  under  an 
act  of  Parliament,  the  rights  of  the  plaintiffs  are  derived  entirely 
from  that  act.    This,  like  many  other  cases,  is  a  bargain  between  ^  ^ 

a  company  of  adventurers  and  the  public,  the  terms  of  which  are  ^^^ 
expressed  in  the  statute;  and  the  rule  of  construction  in  all  such<3^^^  ^^^' 
cases  is  now  fully  established  to  be  this :  that  any  ambiguity  in  i^^,^JJ(^^^  *  ^ 
the  terms  of  the  contract  must  operate  against  the  advefiturers  y^,,,*^-^  *^ 
and  in  favor  of  the  public,  and  the  plaintiffs  can  claim  nothing  ^^\r«^^ 
that  is  nof^tearly  given  them  by  the  act."  And  the  doctrine  thus  j^^^""^"^ 
laid  down  is  *aBundantly  sustained  bylhe  authorities  referred  to 
in  this  decision.  The  case  itself  was  as  strong  a  one  as  could  well 
be  imagined  for  giving  to  the  canal  company,  by  implication,  a 
right  to  the  tolls  they  demanded.  Their  canal  had  been  used  by 
the  defendants  to  a  very  considerable  extent  in  transporting  large 
quantities  of  coal.  The  rights  of  all  persons  to  navigate  the  canal 
were  expressly  secured  by  the  act  of  Parliament,  so  that  the  com- 
pany could  not  prevent  them  from  using  it,  and  the  toll  demanded 
was  admitted  to  be  reasonable.  Yet,  as  they  only  used  one  of  the 
levels  of  the  canal,  and  did  not  pass  through  the  locks,  and  the 
statute,  in  giving  the  right  to  exact  toll,  had  given  it  for  articles 
which  passed  "  through  any  one  or  more  of  the  locks/'  and  had 
said  nothing  as  to  toll  for  navigating  one  of  the  levels,  the  court 
held  that  the  right  to  demand  toll  in  the  latter  case  could  not  be 
implied,  and  that  the  company  were  not  entitled  to  recover  it. 
This  was  a  fair  case  for  an  equitable  construction  of  the  act  of 
incorporation  and  for  an  implied  grant,  if  such  a  rule  of  construe* 
tion  could  ever  be  permitted  in  a  law  of  that  description.  For 
the  canal  had  been  made  at  the  expense  of  the  company ;  the  de- 
fendants had  availed  themselves  of  the  fruits  of  their  labors,  and 
used  the  canal  freely  and  extensively  for  their  own  profit.  Still 
the  right  to  exact  toll  could  not  be  implied,  because  such  a  privi- 
lege was  not  found  in  the  charter. 
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Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from 
the  EngUsh  law,  and  having  adopted  in  every  other  case,  civil  and 
criminal,  its  rules  for  the  construction  of  statutes,  is  there  any- 
thing in  our  local  situation,  or  in  the  nature  of  our  political  insti- 
tutions, which  would  lead  us  to  depart  from  the  principle  where 
corporations  are  concerned?  Are  we  to  apply  to  acts  of  incor- 
poration a  rule  of  construction  differing  from  that  of  the  English 
law,  and  by  implication  make  the  terms  of  a  charter  in  one  of  the 
,  States  more  unfavorable  to  the  public  than,  upon  an  act  of  Parlia- 

QryJ^  J-^y^       ment,  framed  in  the  same  words,  would  be  sanctioned  in  an  Eng- 
-^^       lish  court?    Can  any  good  reason  be  assigned  for  excepting  this 
/"  ^'^^TjC  \     particular  class  of  cases  from  the  operation  of  the  general  prin- 
'Cv-^^^^^  ciple,  and  for  introducing  a  new  and  adverse  rule  of  construction 

in  favor  of  corporations,  while  we  adopt  and  adhere  to  the  rules 
of  construction  known  to  the  English  common  law  in  every  other 
case  without  exception?  We  think  not;  and  it  would  present  a 
singular  spectacle  if,  while  the  courts  in  England  are  restraining, 
within  the  strictest  limits,  the  spirit  of  monopoly,  and  exclusive 
privileges  in  nature  of  monopolies,  and  confining  corporations  to 
the  privileges  plainly  given  to  them  in  their  charter,  the  courts  of 
this  country  should  be  found  enlarging  these  privileges  by  im- 
plication, and  construing  a  statute  more  unfavorably  to  the  public 
and  to  the  rights  of  the  community  than  would  be  done  in  a  like 
case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the 

rules  by  which  public  grants  are  to  be  construed  in  this  country. 

The  subject  has  already  been  considered  in  this  court,  and  the  rule 

"  /^  of  construction  above  stated  fully  established.    In  the  case  of  the 

'^^'^     "^^^      United  States  v,  Arredondo,  8  Pet.  738,  the  leading  cases  upon 

^,  x-^   /^^  this  subject  are  collected  together  by  the  learned  judge  who  de- 

^      iU-*^  livered  the  opinion  of  the  court,  and  the  principle  recognized  that 

z^**  in  grants  by  the  public  nothing  passes  by  implication. 

The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of 
Jackson  v,  Lamphire,  in  3  Pet.  289.  That  was  a  grant  of  land 
by  the  State ;  and  in  speaking  of  this  doctrine  of  implied  covenants 
in  grants  by  the  State,  the  court  use  the  following  language, 
which  is  strikingly  applicable  to  the' case  at  Bar:  "  The  only  con- 
tract made  by  the  State  is  the  grant  to  John  Cornelius,  his  heirs 
and  assigns,  of  the  land  in  question.  The  patent  contains  no 
covenant  to  do  or  not  to  do  any  further  act  in  relation  to  the  land ; 
and  we  do  not  feel  ourselves  at  liberty  in  this  case  to  create  one 
by  implication.  The  State  has  not,  by  this  act,  impaired  the  force 
of  the  grant ;  it  does  not  profess  or  attempt  to  take  the  land  from 
the  assigns  of  Cornelius,  and  give  it  to  one  not  claiming  under 
him;  neither  does  the  award  produce  that  effect;  the  grant  re- 
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mains  in  full  force ;  the  property  conveyed  is  held  by  his  grantee, 
and  the  State  asserts  no  claim  to  it." 

The  same  rule  of  construction  is  also  stated  in  the  case  of  Beatty 
r.  The  Lessee  of  Knowles,  4  Pet.  168,  decided  in  this  court  in 
1830.  In  delivering  their  opinion  in  that  case,  the  court  say: 
"That  a  corporation  is  strictly  limited  to  the  exercise  of  those 
powers  which  are  specifically  conferred  on  it  will  not  be  denied. 
The  exercise  of  the  corporate  franchise  being  restrictive  of  indi- 
vidual rights,  cannot  be  extended  beyond  the  letter  and  spirit  of 
the  act  of  incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question 
came  more  directly  before  the  court,  is  the  case  of  the  Providence 
Bank  v.  Billings  &  Pittmann,  4  Pet.  514,  and  which  was  decided 
in  1830.  In  that  case  it  appeared  that  the  legislature  of  Rhode 
Island  had  chartered  the  bank  in  the  usual  form  of  such  acts  of 
incorporation.  The  charter  contained  no  stipulation  on  the  part 
of  the  State  that  it  would  not  impose  a  tax  on  the  bank  nor  any 
reservation  of  the  right  to  do  so.  It  was  silent  on  this  point. 
Afterward  a  law  was  passed  imposing  a  tax  on  all  banks  in  the 
State,  and  the  right  to  impose  this  tax  was  resisted  by  the  Provi- 
dence Bank  upon  the  ground  that  if  the  State  could  impose  a  tax 
it  might  tax  so  heavily  as  to  render  the  franchise  of  no  value  and 
destroy  the  institution ;  that  the  charter  was  a  contract,  and  that 
a  power  which  may  in  effect  destroy  the  charter  is  inconsistent 
with  it,  and  is  impliedly  renounced  by  granting  it.  But  the  court 
said  that  the  taxing  power  was  of  vital  importance,  and  essential 
to  the  existence  of  government ;  and  that  the  relinquishment  of 
such  a  power  is  never  to  be  assumed.  And  in  delivering  the  / 
opinion  of  the  court  the  late  Chief  Justice  states  the  principle  in 
the  following  clear  and  emphatic  language.  Speaking  of  the  tax- 
ing power,  he  says :  "  As  the  whole  community  is  interested  in 
retaining  it  undiminished,  that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  abandon  it  does  not  appear." 
The  case  now  before  the  court  is,  in  principle,  precisely  the  same. 
It  is  a  charter  from  a  State.  The  act  of  incorporation  is  silent  in 
relation  to  the  contested  power.  The  argument  in  favor  of  the 
proprietors  of  the  Charles  River  bridge  is  the  same  almost  in 
words  with  that  used  by  the  Providence  Bank ;  that  is,  that  the 
power  claimed  by  the  State,  if  it  exists,  may  be  so  used  as  to 
destroy  the  value  of  the  franchise  they  have  granted  to  the  cor- 
poration. The  argument  must  receive  the  same  answer ;  and  the 
fact  that  the  power  has  been  already  exercised  so  as  to  destroy 
the  value  of  the  franchise  cannot  in  any  degree  affect  the  principle. 
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The  existence  of  the  power  does  not  and  cannot  depend  upon  the 
circumstance  of  its  having  been  exercised  or  not. 

It  may,  perhaps,  be  said  that  in  the  case  of  the  Providence  Bank 
this  court  were  speaking  of  the  taxing  power,  which  is  of  vital 
importance  to  the  very  existence  of  every  government.  But  the 
object  and  end  of  all  government  is  to  promote  thejiapijiness  and 
prosperity  of  the  community  by  which  it  is  established;  and  it 
can  never TE)e  assumed  that  the  government  intended  to  diminish 
its  power  of  accomplishing  the  end  for  which  it  was  created.  And 
in  a  country  like  ours,  free,  active,  and  enterprising,  continually 
advancing  in  numbers  and  wealth,  new  channels  of  communica- 
tion are  daily  found  necessary,  both  for  travel  and  trade,  and  are 
essential  to  the  comfort,  convenience,  and  prosperity  of  the  people. 
A  State  ought  never  to  be  presumed  to  surrender  this  power, 
because,  like  the  taxing  power,  the  whole  community  have  an 
interest  in  preserving  it  undiminished.  And  when  a  corporation 
alleges  that  a  State  has  surrendered  for  seventy  years  its  power 
of  improvement  and  public  accommodation  in  a  great  and  imporr 
tant  line  of  travel,  along  which  a  vast  number  of  its  citizens  must 
/  /  daily  pass,  the  community  have  a  right  to  insist,  in  the  language 

^t-*^  /  of  this  court  above  quoted,  "  that  its  abandonment  ought  not  to 

be  presumed  in  a  case  in  which  the  deliberate  purpose  of  the  State 
to  abandon  it  does  not  appear."  The  continued  existence  of  a 
government  would  be  of  no  great  value  if  by  implications  and 
presumptions  it  was  disarmed  of  the  powers  necessary  to  accom- 
plish the  ends  of  its  creation,  and  the  functions  it  was  designed 
to  perform  transferred  to  the  hands  of  privileged  corporations. 
The  rule  of  construction  announced  by  the  court  was  not  confined 
to  the  taxing  power,  nor  is  it  so  limited  in  the  opinion  delivered. 
On  the  contrary,  it  was  distinctly  placed  on  the  ground  that  the 
interests  of  the  community  were  concerned  in  preserving,  un- 
diminished, the  power  then  in  question ;  and  whenever  any  power 
of  the  State  is  said  to  be  surrendered  or  diminished,  whether  it 
be  the  taxing  power  or  any  other  affecting  the  public  interest,  the 
same  principle  applies,  and  the  rule  of  construction  must  be  the 
same.  No  one  will  question  that  the  interests  of  the  great  body 
of  the  people  of  the  State  would  in  this  instance  be  affected  by  the 
surrender  of  this  great  line  of  travel  to  a  single  corporation,  with 
the  right  to  exact  toll  and  exclude  competition  for  seventy  years. 
While  the  rjghts^pf  private  property  are  sacredly  guarded,  we 
must  not  forget  that  the  community  also  have  rights,  and  that  the 
happiness  and  well-being  of  every  citizen  depend  on  their  faithful 
preservation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled 
one,  we  proceed  to  apply  it  to  the  charter  of  1785,  to  the  pro- 
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prietors  of  the  Charles  River  bridge.    This  act  of  incorporation 

is  in  the  usual  form,  and  the  privileges  such  as  are  commonly  rrjlx,  /v-^t  i  -« 

given  to  corporations  of  that  kind.    It  confers  on  them  the  ordi-        ^  v  v<  v/  ^ 

nary  faculties  of  a  corporation,  for  the  purpose  of  building  the  ^         / 

bridge,  and  establishes  certain  rates  of  toll,  which  the  company  ^v  *^v 

are  authorized  to  take.    This  is  the  whole  g^ant.    There  is  no 

^-lAy^mt^^j^MWff^^^^^r^'n    in    th^|TW>vpr^the    waters    of    Qiarles 

River  above  or  below  their  bridge!  Ko  right  to  erect  another 
bridge  themselves,  nor  to  prevent  other  persons  from  erecting 
one.  No  engagement  from  the  State  that  another  shall  not  be 
erected;  and  no  undertaking  not  to  sanction  competition,  nor  to 
make  improvements  that  may  diminish  the  amount  of  its  income. 
Upon  all  these  subjects  the  charter  is  silent ;  and  nothing  is  said 
in  it  about  a  line  of  travel,  so  much  insisted  on  in  the  argument, 
in  which  they  are  to  have  exclusive  privileges.  No  words  are 
used  from  which  an  intention  to  grant  any  of  these  rights  can  be 
inferred.  If  the  plaintiff  is  entitled  to  them,  it  must  be  implied 
simply  from  the  nature  of  the  grant,  and  cannot  be  inferred  from 
the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  bridge  has  already  been 
described.  It  does  not  interrupt  the  passage  over  the  Charles 
River  bridge,  nor  make  the  way  to  it  or  from  it  less  convenient. 
None  of  the  faculties  or  franchises  granted  to  that  corporation 
has  been  revoked  by  the  legislature,  and  its  right  to  take  the  tolls 
granted  by  the  charter  remains  unaltered.  In  short,  all  the  fran- 
chises and  rights  of  property  enumerated  in  the  charter,  and  there 
mentioned  to  have  been  granted  to  it,  remain  unimpaired.  But 
its  income  is  destroyed  by  the  Warren  bridge ;  which,  being  free, 
draws  off  the  passengers  and  property  which  would  have  gone 
over  it,  and  renders  their  franchise  of  no  value.  This  is  the  gist 
of  the  complaint.  For  it  is  not  pretended  that  the  erection  of  the 
Warren  bridge  would  have  done  them  any  injury,  or  in  any  degree 
affected  their  right  of  property,  if  it  had  not  diminished  the 
amount  of  their  tolls.  In  order,  then,  to  entitle  themselves  to  relief 
it  is  necessary  to  show  that  the  legislature  contracted  not  to  do 
the  act  of  which  they  complain;  and  that  they  impaired  or,  in 
other  words,  violated  that  contract  by  the  erection  of  the  Warren 
bridge.  I  C  ^ 

The  inquiry  then  is.  Does  the  charter  contain  such  a  contract 
on  the  part  of  the  State  ?  Is  there  any  such  stipulation  to  be  found 
in  that  instrument  ?  It  must  be  admitted  on  all  hands  that  there 
is  none — ^no  words  that  even  relate  to  another  bridge,  or  to  the 
diminution  of  their  tolls,  or  to  the  line  of  travel.  If  a  contract 
on  that  subject  can  be  gathered  from  the  charter,  it  must  be  by 
implication,  and  cannot  be  found  in  the  words  used.    Can  such 
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an  agreement  be  implied  ?  The  rule  of  construction  before  stated 
is  an  answer  to  the  question.  In  charters  of  this  description  no 
rights  are  taken  from  the  public,  or  given  to  the  corporation, 
beyond  those  which  the  words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey.  There  are  no  words 
which  import  such  a  contract  as  the  plaintiffs  in  error  contend  for, 
and  none  can  be  implied ;  and  the  same  answer  must  be  given  to 
them  that  was  given  by  this  court  to  the  Providence  Bank.  The 
whole  community  are  interested  in  this  inquiry,  and  they  have  a 
right  to  require  that  the  power  of  promoting  their  comfort  and 
convenience,  and  of  advancing  the  public  prosperity,  by  providing 
safe,  convenient,  and  cheap  ways  for  the  transportation  of  prod- 
uce and  the  purposes  of  travel,  shall  not  be  construed  to  have  been 
surrendered  or  diminished  by  the  State,  unless  it  shall  appear  by 
plain  words  that  it  was  intended  to  be  done. 

But  the  case  before  the  court  is  even  still  stronger  against  any 
such  implied  contract  as  the  plaintiffs  in  error  contend  for.  The 
Charles  River  bridge  was  completed  in  1786.  The  ti^ne  limited 
for  the  duration  of  the  corporation  by  their  original  charter  ex- 
pired in  1826.  When,  therefore,  the  law  passed  authorizing  the 
erection  of  the  Warren  bridge,  the  proprietors  of  Charles  River 
bridge  held  their  corporate  existence  under  the  law  of  1792, 
which  extended  their  charter  for  thirty  years;  and  the  rights, 
privileges,  and  franchises  of  the  company  must  depend  upon  the 
construction  of  the  last-mentioned  law,  taken  in  connection  with 
the  act  of  1785. 

The  act  of  1792,  which  extends  the  charter  of  this  bridge,  incor- 
porates another  company  to  build  a  bridge  over  Charles  River; 
furnishing  another  communication  with  Boston,  and  distant  only 
between  one  and  two  miles  from  the  old  bridge. 

The  first  six  sections  of  this  act  incorporate  the  proprietors  of 
the  West  Boston  bridge,  and  define  the  privileges  and  describe  the 
duties  of  that  corporation.  In  the  seventh  section  there  is  the 
following  recital :  "  And  whereas  the  erection  of  Charles  River 
bridge  was  a  work  of  hazard  and  public  utility,  and  another  bridge 
in  the  place  of  West  Boston  bridge  may  diminish  the  emoluments 
of  Charles  River  bridge ;  therefore,  for  the  encouragement  of  en- 
terprise," they  proceed  to  extend  the  charter  of  the  Charles  River 
bridge,  and  to  continue  it  for  the  term  of  seventy  years  from  the 
day  the  bridge  was  completed,  subject  to  the  conditions  prescribed 
in  the  original  act,  and  to  be  entitled  to  the  same  tolls.  It  appears, 
then,  that  by  the  same  act  that  extended  this  charter  the  legisla- 
ture established  another  bridge,  which  they  knew  would  lessen 
its  profits ;  and  this,  too,  before  the  expiration  of  the  first  charter, 
and  only  seven  years  after  it  was  granted ;  thereby  showing  that 
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the  State  did  not  suppose  that,  by  the  terms  it  had  used  in  the 
first  law,  it  had  deprived  itself  of  the  power  of  making  such  public 
improvements  as  might  impair  the  profits  of  the  Charles  River 
bridge ;  and  from  the  language  used  in  the  clauses  of  the  law  by 
which  the  charter  is  extended  it  would  seem  that  the  legislature 
were  especially  careful  to  exclude  any  inference  that  the  ex- 
tension was  made  upon  the  ground  of  compromise  with  the  bridge 
company,  or  as  a  compensation  for  rights  impaired. 

On  the  contrary,  words  are  cautiously  employed  to  exclude 
that  conclusion ;  and  the  extension  is  declared  to  be  granted  as  a 
reward  for  the  hazard  they  had  run,  and  "  for  the  encouragement 
of  enterprise."  The  extension  was  given  because  the  company 
had  undertaken  and  executed  a  work  of  doubtful  success,  and  the 
improvements  which  the  legislature  then  contemplated  might 
diminish  the  emoluments  they  had  expected  to  receive  from  it. 
It  results  from  this  statement  that  the  legislature  in  the  very  law 
extending  the  charter  asserts  its  rights  to  authorize  improvements 
over  Qiarles  River  which  would  take  off  a  portion  of  the  travel 
from  this  bridge  and  diminish  its  profits ;  and  the  bridge  company 
accept  the  renewal  thus  given  and  thus  carefully  connected 
with  this  assertion  of  the  right  on  the  part  of  the  State.  Can  they, 
when  holding  their  corporate  existence  under  this  law,  and  deriv- 
ing their  franchises  altogether  from  it,  add  to  the  privileges  ex- 
pressed in  their  charter  an  implied  agreement,  which  is  in  direct 
conflict  with  a  portion  of  the  law  from  which  they  derive  their 
corporate  existence?  Can  the  legislature  be  presumed  to  have 
taken  upon  themselves  an  implied  obligation,  contrary  to  its  own 
acts  and  declarations  contained  in  the  same  law?  It  would  be 
difficult  to  find  a  case  justifying  such  an  implication,  even  between 
individuals ;  still  less  will  it  be  found  where  sovereign  rights  are 
concerned,  and  where  the  interests  of  a  whole  community  would 
be  deeply  affected  by  such  an  implication.  It  would,  indeed,  be 
a  strong  exertion  of  judicial  power,  acting  upon  its  own  vi^ws  of 
what  justice  required  and  the  parties  ought  to  have  done,  to  raise, 
by  a  sort  of  judicial  coercion,  an  implied  contract,  and  infer  it 
from  the  nature  of  the  very  instrument  in  which  the  legislature 
appear  to  have  taken  pains  to  use  words  which  disavow  and 
repudiate  any  intention,  on  the  part  of  the  State,  to  make  such  a 
contract. 

Indeed,  the  practice  and  usage  of  almost  every  State  in  the 
Union,  old  enough  to  have  commenced  the  work  of  internal  im- 
provement, is  opposed  to  the  doctrine  contended  for  on  the  part 
of  the  plaintiffs  in  error.  Turnpike  roads  have  been  made  in 
succession  on  the  same  line  of  travel,  the  later  ones  interfering 
materially  with  the  profits  of  the  first.    These  corporations  have^ 
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in  some  instances,  been  utterly  ruined  by  the  introduction  of 
newer  and  better  modes  of  transportation  and  travelling.  In 
some  cases,  railroads  have  rendered  the  turnpike  roads  on  the 
same  line  of  travel  so  entirely  useless  that  the  franchise  of  the 
turnpike  corporation  is  not  worth  preserving.  Yet  in  none  of 
these  cases  have  the  corporation  supposed  that  their  privileges 
were  invaded,  or  any  contract  violated  on  the  part  of  the  State. 
Amid  the  multitude  of  cases  which  have  occurred,  and  have  been 
daily  occurring  for  the  last  forty  or  fifty  years,  this  is  the  first 
instance  in  which  such  an  implied  contract  has  been  contended 
for,  and  this  court  called  upon  to  infer  it  from  an  ordinary  act  of 
incorporation,  containing  nothing  more  than  the  usual  stipulations 
and  provisions  to  be  found  in  every  such  law.  The  absence  of  any 
such  controversy,  when  there  must  have  been  so  many  occasions 
to  give  rise  to  it,  proves  that  neither  States,  nor  individuals,  nor 
corporations  ever  imagined  that  such  a  contract  could  be  implied 
from  such  charters.  It  shows  that  the  men  who  voted  for  these 
laws  never  imagined  that  they  were  forming  such  a  contract ;  and 
if  wc  maintain  that  they  have  made  it,  we  must  create  it  by  a  legal 
fiction,  in  opposition  to  the  truth  of  the  fact,  and  the  obvious 
intention  of  the  party.  We  cannot  deal  thus  with  the  rights  re- 
served to  the  States,  and  by  legal  intendments  and  mere  technical 
reasoning  take  away  from  them  any  portion  of  that  power  over 
their  own  internal  police  and  improvement  which  is  so  necessary 
to  their  well-being  and  prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  con- 
tracts on  the  part  of  the  States,  and  of  property  in  a  line  of  travel 
by  a  corporation,  if  it  should  now  be  sanctioned  by  this  court? 
To  what  results  would  it  lead  us?  If  it  is  to  be  found  in  the 
charter  to  this  bridge,  the  same  process  of  reasoning  must  dis- 
cover it  in  the  various  acts  which  have  been  passed  within  the  last 
forty  years  for  turnpike  companies.  And  what  is  to  be  the  extent 
of  the  privileges  of  exclusion  on  the  different  sides  of  the  road? 
The  counsel  who  have  so  ably  argued  this  case  have  not  attempted 
to  define  it  by  any  certain  boundaries.  How  far  must  the  new 
improvement  be  distant  from  the  old  one?  How  near  may  you 
approach  without  invading  its  rights  in  the  privileged  line?  If 
this  court  should  establish  the  principles  now  contended  for,  what 
is  to  become  of  the  numerous  railroads  established  on  the  same 
line  of  travel  with  turnpike  companies,  and  which  have  rendered 
the  franchises  of  the  turnpike  corporations  of  no  value?  Let  it 
once  be  understood  that  such  charters  carry  with  them  these  im- 
plied contracts,  and  give  this  unknown  and  undefined  property  in 
a  line  of  travelling,  and  you  will  soon  find  the  old  turnpike  cor- 
porations awakening  from  their  sleep,  and  calling  upon  this  court 
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to  put  down  the  improvements  which  have  taken  their  place.  The  ^*'^^^'\ 

millions  of  property  which  have  been  invested  in  railroads  and   ^^♦^  '^^■^ 

canals  upon  lines  of  travel  which  had  been  before  occupied  by    i^A^^^y^^^-^- 

turnpike  corporations  will  be  put  in  jeopardy.  We  shall  be  thrown 

back  to  the  improvements  of  the  last  century,  and  obliged  to  stand 

still,  until  the  claims  of  the  old  turnpike  corporations  shall  be 

satisfied,  and  they  shall  consent  to  permit  these  States  to  avail 

themselves  of  the  lights  of  modem  science,  and  to  partake  of  the 

benefit  of  those  improvements  which  are  now  adding  to  the 

wealth  and  prosperity,  and  the  convenience  and  comfort,  of  every 

other  part  of  the  civilized  world.    Nor  is  this  all.    This  court  will 

find  itself  compelled  to  fix,  by  some  arbitrary  rule,  the  width  of 

this  new  kind  of  property  in  a  line  of  travel ;  for  if  such  a  right 

of  property  exists,  we  have  no  lights  to  guide  us  in  marking  out 

its  extent,  unless,  indeed,  we  resort  to  the  old  feudal  grants  and 

to  the  exclusive  rights  of  ferries,  by  prescription,  between  towns, 

and  are  prepared  to  decide  that  when  a  turnpike  road  from  one 

town  to  another  had  been  made  no  railroad  or  canal  between  these 

two  points  could  afterward  be  established.     This  court  are  not 

prepared  to  sanction  principles  which  must  lead  to  such  results. 

Many  other  questions  of  the  deepest  importance  have  been 
raised  and  elaborately  discussed  in  the  argument.  It  is  not  neces- 
sary, for  the  decision  of  this  case,  to  express  our  opinion  upon 
them;  and  the  court  deem  it  proper  to  avoid  volunteering  an 
opinion  on  any  question,  involving  the  construction  of  the  Con- 
stitution, where  the  case  itself  does  not  bring  the  question  directly 
beford  them,  and  make  it  their  duty  to  decide  upon  it. 

Some  questions  also  of  a  purely  technical  character  have  been 
made  and  argued  as  to  the  form  of  proceeding  and  the  right  to 
relief.  But  enough  appears  on  the  record  to  bring  out  the  great 
question  in  contest ;  and  it  is  the  interest  of  all  parties  concerned 
that  the  real  controversy  should  be  settled  without  further  delay ; 
and  as  the  opinion  of  the  court  is  pronounced  on  the  main  ques- 
tion in  dispute  here,  and  disposes  of  the  whole  case,  it  is  alto- 
gether unnecessary  to  enter  upon  the  examination  of  the  forms  of 
proceeding  in  which  the  parties  have  brought  it  before  the  court. 

The  judgment  of  the  Supreme  Judicial  Court  of  the  common- 
wealth of  Massachusetts,  dismissing  the  plaintifiFs'  bill,  must, 
therefore,  be  affirmed,  with  costs. 
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THE  WEST  RIVER  BRIDGE  COMPANY,  Plaintiffs  in 
Error,  %k  JOSEPH  DIX  ei  aL,  Defendants 

IN  Error. 

In  the  Supreme  Court  of  the  United  States,  January 

Term,  1848. 

[Reported  in  6  Howard  507.] 

Webster  and  Collamer  for  the  plaintiffs  in  error. 

Phelps  for  defendants  in  error. 

Daniel,  J.,  delivered  the  opinion  of  the  court.* 

The  West  River  Bridge  Company,  Plaintiffs,  v.  Joseph  Dix 
and  the  Towns  of  Brattleborough  and  Dummerston,  Defendants, 
upon  a  writ  of  error  to  the  Supreme  Court  of  Judicature  of  the 
State  of  Vermont,  sitting  in  certain  proceeding^  as  a  court  of 
law,  and 

The  same  Plaintiffs  v.  The  Towns  of  Brattleborough  and  Dum- 
merston, and  Joseph  Dix,  Asa  Boyden,  and  Phineas  Underwood, 
upon  a  writ  of  error  to  the  Supreme  Court  of  Judicature,  and  to 
the  Chancellor  of  the  First  Circuit  of  the  State  of  Vermont. 

These  two  causes  have  been  treated  in  the  argument  as  one — 
and  such  they  essentially  are.  Though  prosecuted  in  different 
forms  and  in  different  forums  below,  they  are  merely  various 
modes  of  endeavoring  to  attain  the  same  end,  and  a  decision  in 
either  of  the  only  question  they  raise  for  the  cognizance  of  this 
court  disposes  equally  of  that  question  in  the  other. 

They  are  brought  before  us  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  in  order  to  test  the  conformity  with  the  Constitu- 
tion of  the  United  States  of  certain  statutes  of  Vermont;  laws 
that  have  been  sustained  by  the  Supreme  Court  of  Vermont,  but 
which  it  is  alleged  are  repugnant  to  the  tenth  section  of  the  first 
article  of  the  Constitution,  prohibiting  the  passage  of  State  laws 
impairing  the  obligation  of  contracts. 

It  appears  from  the  records  of  these  causes  that  in  the  year  1795 
the  plaintiffs  in  error  were,  by  act  of  the  legislature  of  Vermont, 
created  a  corporation,  and  invested  with  the  exclusive  privilege 
of  erecting  a  bridge  over  West  River,  within  four  miles  of  its 
mouth,  and  with  the  right  of  taking  tolls  for  passing  the  same. 
The  franchise  granted  this  corporation  was  to  continue  for  one 
hundred  years,  and  the  period  originally  prescribed  for  its  dura- 
tion has  not  yet  expired.  The  corporation  erected  their  bridge, 
have  maintained  and  used  it,  and  enjoyed  the  franchise  granted  to 

^The  statement  of  facts  has  been  omitted. — ^Ed. 
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them  by  law,  until  the  institution  of  the  proceeding  now  under 
review. 

By  the  general  law  of  Vermont  relating  to  roads,  passed  No- 
vember 19,  1839  {vide  Revised  Laws  of  Vermont,  p.  553),  the 
county  courts  are  authorized,  upon  petition,  to  appoint  commis- 
sioners to  lay  out  highways  within  their  respective  counties,  and 
to  assess  the  damages  which  may  accrue  to  landholders  by  the 
opening  of  roads,  and  these  courts,  upon  the  reports  of  the  com- 
missioners so  appointed,  are  empowered  to  establish  roads  within 
the  bounds  of  their  local  jurisdiction.  A  similar  power  is  vested 
in  the  Supreme  Court  to  lay  out  and  establish  highways  extending 
through  several  counties. 

By  an  act  of  the  legislature  of  Vermont,  passed  November  19, 
1839,  it  is  declared  that  "  whenever  there  shall  be  occasion  for  any 
new  highway  in  any  town  or  towns  of  this  State,  the  Supreme 
and  County  Courts  shall  have  the  same  power  to  take  any  real 
estate,  easement,  or  franchise  of  any  turnpike  or  other  corporation, 
when  in  their  judgment  the  public  good  requires  a  public  highway, 
which  such  courts  now  have,  by  the  laws  of  the  State,  to  lay  out 
highways  over  individual  or  private  property ;  and  the  same  power 
is  granted,  and  the  same  rules  shall  be  observed,  in  making  com- 
pensation to  all  such  corporations  and  persons  whose  estates, 
easement,  franchise,  or  rights  shall  be  taken,  as  are  now  granted 
and  provided  in  other  cases."  Under  the  authority  of  these 
statutes,  and  in  the  modes  therein  prescribed,  a  proceeding 
was  instituted  in  the  County  Court  of  Windham,  upon  the 
petition  of  Joseph  Dix  and  others,  in  which,  by  the  judgment 
of  that  court,  a  public  road  was  extended  and  established  be- 
tween certain  termini,  passing  over  and  upon  the  bridge  of  the 
plaintiffs,  and  converting  it  into  a  free  public  highway.  By 
the  proceedings  and  judgment  just  mentioned,  compensation  was 
assessed  and  awarded  to  the  plaintiffs  for  this  appropriation  of 
their  property,  and  for  the  consequent  extinguishment  of  their 
franchise.  The  judgment  of  the  County  Court,  having  been  car- 
ried by  certiorari  before  the  Supreme  Court  of  the  State,  was  by 
the  latter  tribunal  affirmed. 

Pending  the  proceedings  at  law  upon  the  petition  of  Dix  and 
others,  a  bill  was  presented  by  the  plaintiffs  in  error  to  the  chan- 
cellor of  the  First  Judicial  Circuit  of  the  State  of  Vermont,  pray- 
ing an  injunction  to  those  proceedings  so  far  as  they  related 
to  the  plaintiffs  or  to  the  real  estate,  easement,  or  franchise  be- 
longing to  them.  This  bill,  having  been  demurred  to,  was  dis- 
missed by  the  chancellor,  whose  decree  was  affirmed  on  appeal  to 
the  Supreme  Court,  and  a  writ  of  error  to  the  last  decision  brings 
up  the  case  on  the  second  record. 
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In  considering  the  question  propounded  in  these  causes,  there 
can  be  no  doubt,  nor  has  it  been  doubted  in  argument,  on  either 
side  of  this  controversy,  that  the  charter  of  incorporation  granted 
to  the  plaintiffs  in  1793,  with  the  rights  and  privileges  it  declared 
or  implied,  formed  a  contract  between  the  plaintiffs  and  the  State 
of  Vermont,  which  the  latter,  under  the  inhibition  in  the  tenth 
section  of  the  first  article  of  the  Constitution,  could  have  no  power 
to  impair.  Yet  this  proposition,  though  taken  as  a  postulate  on 
both  sides,  determines  nothing  as  to  the  real  merits  of  these 
causes.  True,  it  furnishes  a  guide  to  our  inquiries,  yet  leaves 
those  inquiries  still  open,  in  their  widest  extent,  as  to  the  real 
position  of  the  parties  with  reference  to  the  State  legislation  or 
to  the  Constitution.  Following  the  guide  thus  furnished  us,  we 
will  proceed  to  ascertain  that  position.  No  State,  it  is  declared, 
shall  pass  a  law  impairing  the  obligation  of  contracts;  yet,  with 
this  concession  constantly  yielded,  it  cannot  be  justly  disputed 
that  in  every  political  sovereign  community  there  inheres  neces- 
sarily the  right  and  the  duty  of  guarding  its  own  existence,  and 
of  protecting  and  promoting  the  interests  and  welfare  of  the  com- 
munity at  large.  This  power  and  this  duty  are  to  be  exerted  not 
only  in  the  highest  acts  of  sovereignty,  and  in  the  external  rela- 
tions of  governments;  they  reach  and  comprehend  likewise  the 
interior  polity  and  relations  of  social  life,  which  should  be  regu- 
lated with  reference  to  the  advantage  of  the  whole  society.  This 
power,  denominated  the  eminent  domain  of  the  State,  is,  as  its 
name  imports,  paramount  to  all  private  rights  vested  under  the 
government,  and  these  last  are,  by  necessary  implication,  held  in 
subordination  to  this  power,  and  must  yield  in  every  instance  to 
its  proper  exercise. 

The  Constitution  of  the  United  States,  although  adopted  by 
the  sovereign  States  of  this  Union,  and  proclaimed  in  its  own  lan- 
guage to  be  the  supreme  law  for  their  government,  can,  by  no 
rational  interpretation,  be  brought  to  conflict  with  this  attribute 
in  the  States ;  there  is  no  express  delegation  of  it  by  the  Constitu- 
tion; and  it  would  imply  an  incredible  fatuity  in  the  States  to 
ascribe  to  them  the  intention  to  relinquish  the  power  of  self- 
government  and  self-preservation.  A  correct  view  of  this  matter 
must  demonstrate,  moreover,  that  the  right  of  eminent  domain  in 
government  in  nowise  interferes  with  the  inviolability  of  con- 
tracts ;  that  the  most  sanctimonious  regard  for  the  one  is  perfectly 
consistent  with  the  possession  and  exercise  of  the  other. 

Under  every  established  government,  the  tenure  of  property  is 
derived  mediately  or  immediately  from  the  sovereign  power  of  the 
political  body,  organized  in  such  mode  or  exerted  in  such  way  as 
the  community  or  State  may  have  thought  proper  to  ordain.     It 
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can  rest  on  no  other  foundation,  can  have  no  other  guarantee. 
It  is  owing  to  these  characteristics  only,  in  the  original  nature  of 
tenure,  that  appeals  can  be  made  to  the  laws  either  for  the  pro- 
tection or  assertion  of  the  rights  of  property.  Upon  any  other 
hypothesis  the  law  of  property  would  be  simply  the  law  of  force. 
Now  it  is  undeniable  that  the  investment  of  property  in  the  citizen 
by  the  government,  whether  made  for  a  pecuniary  consideration 
or  founded  on  conditions  of  civil  or  political  duty,  is  a  contract 
between  the  State,  or  the  government  acting  as  its  agent,  and  the 
grantee ;  and  both  the  parties  thereto  are  bound  in  good  faith  to 
fulfil  it.  But  into  all  contracts,  whether  made  between  States  and 
individuals  or  between  individuals  only,  there  enter  conditions 
which  arise  not  out  of  the  literal  terms  of  the  contract  itself;  they 
are  superinduced  by  the  pre-existing  and  higher  authority  of  the 
laws  of  nature,  of  nations,  or  of  the  community  to  which  the 
parties  belong ;  they  are  always  presumed,  and  must  be  presumed, 
to  be  known  and  recognized  by  all,  are  binding  upon  all,  and  need 
never,  therefore,  be  carried  into  express  stipulation,  for  this  could 
add  nothing  to  their  force.  Every  contract  is  made  in  subordina- 
tion to  them,  and  must  yield  to  their  control,  as  conditions  in- 
herent and  paramount,  wherever  a  necessity  for  their  execution 
shall  occur.  Such  a  condition  is  the  right  of  eminent  domain. 
This  right  does  not  operate  to  impair  the  contract  eflfected  by  it, 
but  recognizes  its  obligation  in  the  fullest  extent,  claiming  only 
the  fulfilment  of  an  essential  and  inseparable  condition.  Thus, 
in  claiming  the  resumption  or  qualification  of  an  investiture,  it 
insists  merely  on  the  true  nature  and  character  of  the  right  in- 
vested. The  impairing  of  contracts  inhibited  by  the  Constitution 
can  scarcely,  by  the  greatest  violence  of  construction,  be  made 
applicable  to  the  enforcing  of  the  terms  or  necessary  import  of 
a  contract ;  the  language  and  meaning  of  the  inhibition  were  de- 
signed to  embrace  proceedings  attempting  the  interpolation  of 
some  new  term  or  condition  foreign  to  the  original  agreement, 
and  therefore  inconsistent  with  and  violative  thereof.  It,  then, 
being  clear  that  the  power  in  question  not  being  within  the  pur- 
view of  the  restriction  imposed  by  the  tenth  section  of  the  first 
article  of  the  Constitution,  it  remains  with  the  States  to  the  full 
extent  in  which  it  inheres  in  every  sovereign  government  to  be 
exercised  by  them  in  that  degree  that  shall  by  them  be  deemed 
commensurate  with  public  necessity.  So  long  as  they  shall  steer 
clear  of  the  single  predicament  denounced  by  the  Constitution, 
shall  avoid  interference  with  the  obligation  of  contracts,  the  wis- 
dom, the  modes,  the  policy,  the  hardship  of  any  exertion  of  this 
power  are  subjects  not  within  the  proper  cognizance  of  this 
court.    This  is,  in  truth,  purely  a  question  of  power ;  and,  conced- 
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ing  the  power  to  reside  in  the  State  government,  this  concession 
would  seem  to  close  the  door  upon  all  further  controversy  in 
connection  with  it.  The  instances  of  the  exertion  of  this  power, 
in  some  mode  or  other,  from  the  very  foundation  of  civil  govern- 
ment, have  been  so  numerous  and  familiar  that  it  seems  somewhat 
strange  at  this  day  to  raise  a  doubt  or  question  concerning  it.  In 
fact,  the  whole  policy  of  the  country,  relative  to  roads,  mills, 
bridges,  and  canals,  rests  upon  this  single  power,  under  which 
lands  have  been  always  condemned;  and  without  the  exertion 
of  this  power  not  one  of  the  improvements  just  mentioned  could 
be  constructed.  In  our  country  it  is  believed  that  the  power  was 
never,  or,  at  any  rate,  rarely,  questioned,  until  the  opinion  seems  to 
have  obtained  that  the  right  of  property  in  a  chartered  corporation 
was  more  sacred  and  intangible  than  the  same  right  could  possibly 
be  in  the  person  of  the  citizen ;  an  opinion  which  must  be  without 
any  grounds  to  rest  upon,  until  it  can  be  demonstrated  either  that 
the  ideal  creature  is  more  than  a  person,  or  the  corporeal  being 
is  less.  For,  as  a  question  of  the  power  to  appropriate  to  public 
uses  the  property  of  private  persons,  resting  upon  the  ordinary 
foundations  of  private  right,  there  would  seem  to  be  room  neither 
for  doubt  nor  difficulty.  A  distinction  has  been  attempted,  in 
argument,  between  the  power  of  a  government  to  appropriate  for 
public  uses  property  which  is  corporeal,  or  may  be  said  to  be  in 
being,  and  the  like  power  in  the  government  to  resume  or  extin- 
guish a  franchise.  The  distinction  thus  attempted  we  regard  as 
a  refinement  which  has  no  foundation  in  reason,  and  one  that,  in 
truth,  avoids  the  true  legal  or  constitutional  question  in  these 
causes — namely,  that  of  the  right  in  private  persons,  in  the  use  or 
enjoyment  of  their  private  property,  to  control  and  actually  to 
prohibit  the  power  and  duty  of  the  government  to  advance  and 
protect  the  general  good.  We  are  aware  of  nothing  peculiar  to 
a  franchise  which  can  class  it  higher,  or  render  it  more  sacred, 
than  other  property.  A  franchise  is  property,  and  nothing  more ; 
it  is  incorporeal  property,  and  is  so  defined  by  Justice  Blackstone, 
-when  treating,  in  his  second  volume,  c.  3,  p.  20,  of  the  Rights  of 
Things.  It  is  its  character  of  property  only  which  imparts  to  it 
value,  and  alone  authorizes  in  individuals  a  right  of  action  for 
invasions  or  disturbances  of  its  enjoyment.  Vide  Bl.  Comm.,  Vol. 
III.,  c.  16,  p.  236,  as  to  injuries  to  this  description  of  private  prop- 
erty, and  the  remedies  given  for  redressing  them.  A  franchise, 
therefore,  to  erect  a  bridge,  to  construct  a  road,  to  keep  a  ferry, 
and  to  collect  tolls  upon  them,  granted  by  the  authority  of  the 
State,  we  regard  as  occupying  the  same  position,  with  respect  to 
the  paramount  power  and  duty  of  the  State  to  promote  and  protect 
the  public  good,  as  does  the  right  of  the  citizen  to  the  possession 
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and  enjoyment  of  his  land  under  his  patent  or  contract  with  the 
State,  and  it  can  no  more  interpose  any  obstruction  in  the  way  of 
their  just  exertion.  Such  exertion  we  hold  to  be  not  within  the  in- 
hibition of  the  Constitution,  and  no  violation  of  a  contract.  The 
power  of  a  State,  in  the  exercise  of  eminent  domain,  to  extinguish 
immediately  a  franchise  it  had  granted,  appears  never  to  have  been 
directly  brought  here  for  adjudication,  and  consequently  has  not 
been  heretofore  formally  propounded  from  this  court ;  but  in  Eng- 
land this  power,  to  the  fullest  extent,  was  recognized  in  the  case 
of  the  Governor  and  Company  of  the  Cast  Plate  Manufacturers  v. 
Meredith,  4  Term  Reports,  794,  and  Lord  Kenyon,  especially  in 
that  case,  founded  solely  upon  this  power  the  entire  policy  and 
authority  of  all  the  road  and  canal  laws  of  the  kingdom. 

The  several  State  decisions  cited  in  the  argument,  from 
3  Paige's  Chancery  Reports,  p.  45,  from  23  Pickering,  p.  361,  from 
17  Connecticut  Reports,  p.  454,  from  8  New  Hampshire  Reports, 
P-  398,  from  10  New  Hampshire  Reports,  p.  371,  and  11  New 
Hampshire  Reports,  p.  20,  are  accordant  with  the  decision  above 
mentioned,  from  4  Durnford  and  East,  and  entirely  supported  by 
it.  One  of  these  State  decisions — namely,  the  case  of  the  Enfield 
Toll-Bridge  Company  v.  The  Hartford  and  New  Haven  Railroad 
Company,  17  Connecticut  Reports — ^places  the  principle  asserted 
in  an  attitude  so  striking  as  seems  to  render  that  case  worthy  of 
a  separate  notice.  The  legislature  of  Connecticut,  having  pre- 
viously incorporated  the  Enfield  Bridge  Company,  inserted,  in 
a  charter  subsequently  granted  by  them  to  the  Hartford  and 
Springfield  Railroad  Company,  a  provision  in  these  words :  "  That 
nothing  therein  contained  shall  be  construed  to  prejudice  or  im- 
pair any  of  the  rights  now  vested  in  the  Enfield  Bridge  Company." 
This  provision,  comprehensive  as  its  language  may  seem  to  be, 
was  decided  by  the  Supreme  Court  of  the  State  as  not  embracing 
any  exemption  of  the  Bridge  Company  from  the  legislative  power 
of  eminent  domain,  with  respect  to  its  franchise,  but  to  declare 
this,  and  this  only:  that,  notwithstanding  the  privilege  of  con- 
structing a  railroad  from  Hartford  to  Springfield  in  the  most 
direct  and  feasible  route,  granted  by  the  latter  charter,  the  fran- 
chise of  the  Enfield  Bridge  Company  should  remain  as  inviolate 
as  the  property  of  other  citizens  of  the  State.  These  decisions 
sustain  clearly  the  following  positions,  comprised  in  this  sum- 
mary given  by  Chancellor  Walworth,  3  Paige's  Reports,  p.  73, 
where  he  says  that  "  notwithstanding  the  grant  to  individuals, 
the  eminent  domain,  the  highest  and  most  exact  idea  of  property, 
remains  in  the  government,  or  in  the  aggregate  body  of  the  people 
in  their  sovereign  capacity ;  and  they  have  a  right  to  resume  the 
possession  of  the  property  in  the  manner  directed  by  the  Constitu- 
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tion  and  laws  of  the  State,  whenever  the  public  interest  requires 
it.  This  right  of  resumption  may  be  exercised,  not  only  where 
the  safety,  but  also  where  the  interest,  or  even  the  expediency,  of 
the  State  is  concerned."  In  these  positions,  containing  no  excep- 
tion with  regard  to  property  in  a  franchise  (an  exception  which 
we  should  deem  to  be  without  warrant  in  reason),  we  recognize 
the  true  doctrines  of  the  law  as  applicable  to  the  cases  before  us. 
In  considering  the  question  of  constitutional  power — ^the  only 
question  properly  presented  upon  these  records — ^we  institute  no 
inquiry  as  to  the  adequacy  or  inadequacy  of  the  compensation 
allowed  to  the  plaintiffs  in  error  for  the  extinguishment  of  their 
franchise;  nor  do  we  inquire  into  the  conformity  between  the 
modes  prescribed  by  the  statutes  of  Vermont  and  the  proceedings 
which  actually  were  adopted  in  the  execution  of  those  statutes; 
these  are  matters  regarded  by  this  court  as  peculiarly  belonging 
to  the  tribunals  designated  by  the  State  for  the  exercise  of  her 
legitimate  authority,  and  as  being  without  the  province  assigned 
to  this  court  by.  the  Judiciary  Act. 

Upon  the  whole,  we  consider  the  authority  claimed  for  the  State 
of  Vermont,  and  the  exertion  of  that  authority  which  has  occurred 
under  the  provisions  of  the  statutes  above  mentioned,  by  the  ex- 
tinguishment of  the  franchise  previously  granted  the  plaintiffs, 
as  set  forth  upon  the  records  before  us,  as  presenting  no  instance 
of  the  impairing  of  a  contract  within  the  meaning  of  the  tenth 
section  of  the  first  article  of  the  Constitution,  and  consequently 
no  case  which  is  proper  for  the  interposition  of  this  court.  The 
decisions  of  the  Supreme  Court  of  Vermont  are  therefore  af- 
firmed.^ 
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In  the  Supreme  Court  of  the  United  States,  October  Term, 

1879. 

[Reported  in  loi  United  States  Reports  814.] 

Error  to  the  Supreme  Court  of  the  State  of  Mississippi. 

The  legislature  of  Mississippi  passed  an  act,  approved  February 
16,  1867,  entitled  "  An  Act  incorporating  the  Mississippi  Agri- 
cultural and  Manufacturing  Aid  Society."  Its  provisions,  so  far 
as  they  bear  upon  the  questions  involved,  are  as  follows : 

"  The  corporation  shall  have  power  to  receive  subscriptions, 
and  sell  and  dispose  of  certificates  of  subscriptions  which  shall 

*The  opinion  of  McLean  and  Woodbury,  JJ.,  concurring  in  the  judg- 
ment, and  the  dissenting  opinion  of  Wayne,  J.,  have  been  omitted. — Ed. 
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entitle  the  holders  thereof  to  any  articles  that  may  be  awarded  to 
them,  and  the  distribution  of  the  awards  shall  be  fairly  made  in 
public,  after  advertising,  by  the  casting  of  lots,  or  by  lot,  chance, 
or  otherwise,  in  such  manner  as  shall  be  directed  by  the  by-laws 
of  said  corporation;  .  .  .  and  the  said  corporation  shall  have 
power  to  offer  premiums  or  prizes  in  money  for  the  best  essays 
on  agriculture,  manufactures,  and  education,  written  by  a  citizen 
■  of  Mississippi,  or  to  the  most  deserving  works  of  art  executed  by 
citizens  of  Mississippi,  or  the  most  useful  inventions  in  mechanics, 
science,  or  art,  made  by  citizens  of  Mississippi." 

Sec.  7  provides  that  the  articles  to  be  distributed  or  awarded 
may  consist  of  lands,  books,  paintings,  statues,  antiques,  scientific 
instruments  or  apparatus,  or  any  other  property  or  thing  that  may 
be  ornamental,  valuable,  or  useful. 

Sec.  8  requires  the  corporation  to  pay,  before  the  commence- 
ment of  business,  to  the  Treasurer  of  the  State,  for  the  use  of  the 
University,  the  Sum  of  $5000,  and  to  give  bond  and  security  for 
the  annual  payment  of  $1000,  together  with  one-half  per  cent,  on 
the  amount  of  receipts  derived  from  the  sale  of  certificates. 

Sec.  9  declares  that  any  neglect  or  refusal  to  comply  with  the 
provisions  of  the  act  shall  work  a  forfeiture  of  all  the  privileges 
granted,  and  subject  any  ofiicer  or  agent  failing  to  carry  out  its 
provisions  or  committing  any  fraud  in  selling  tickets  at  drawing 
of  lottery  to  indictment,  the  penalty  being  a  "  fine  not  less  than 
$1000,  and  imprisonment  not  less  than  six  months." 

Sec.  II  enacts  that  as  soon  as  the  sum  of  $100,000  is  subscribed, 
and  the  sum  of  $25,000  paid  into  the  capital  stock,  the  company 
shall  go  into  operation  under  their  charter  and  not  before,  and  the 
act  of  incorporation  shall  continue  and  be  in  force  for  the  space 
of  twenty-five  years  from  its  passage,  and  that  all  laws  and  parts 
of  laws  in  conflict  with  its  provisions  be  repealed,  and  that  the 
act  shall  take  effect  from  and  after  its  passage. 

The  Constitution  of  the  State,  adopted  in  convention  May  15, 
1868,  and  ratified  by  the  people  December  i,  1869,  declares  that 
"the  legislature  shall  never  authorize  any  lottery;  nor  shall  the 
sale  of  lottery-tickets  be  allowed ;  nor  shall  any  lottery  heretofore 
authorized  be  permitted  to  be  drawn,  or  tickets  therein  to  be  sold." 
The  legislature  passed  an  act,  approved  July  16,  1870,  entitled 
"  An  Act  enforcing  the  provisions  of  the  Constitution  of  the  State 
of  Mississippi,  prohibiting  all  kinds  of  lotteries  within  said  State, 
and  making  it  unlawful  to  conduct  one  in  this  State." 

The  Attorney-General  of  Mississippi  filed,  March  17,  1874,  in 
the  Circuit  Court  of  Warren  County  in  that  State,  an  information 
in  the  nature  of  a  quo  warranto,  against  John  B.  Stone  and  others, 
alleging  that,  without  authority  or  warrant  of  law,  they  were  then. 
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and  for  the  preceding  twelve  months  had  been,  carrying  on  a 
lottery  or  gift  enterprise  within  said  county  and  State  under  the 
name  of  "  The  Mississippi  Agricultural,  Educational,  and  Manu- 
facturing Aid  Society."  The  information  alleges  that  said  society 
obtained  from  the  legislature  a  charter,  but  sets  up  the  aforesaid 
constitutional  provision  and  the  act  of  July  i6,  1870,  and  avers 
that  the  charter  was  thereby  virtually  and  in  effect  repealed. 

By  their  answer  the  respondents  admit  that  they  were  carrying 
on  a  lottery  enterprise  under  the  name  mentioned.  They  aver 
that  in  so  doing  they  were  exercising  the  rights,  privileges,  and 
franchises  conferred  by  their  charter,  and  that  they  have  in  all 
things  complied  with  its  provisions.  They  further  aver  that  their 
rights  and  franchises  were  not  impaired  by  the  constitutional  pro- 
vision and  legislative  enactment  aforesaid. 

The  State  replied  to  the  answer  by  admitting  that  the  respond- 
ents had  in  every  particular  conformed  to  the  provisions  of  their 
charter. 

The  court,  holding  that  the  act  of  incorporation  had  been  abro- 
gated and  annulled  by  the  Constitution  of  1868  and  the  legislation 
of  July  16,  1870,  adjudged  that  the  respondents  be  ousted  of  and 
from  all  the  liberties  and  privileges,  franchises  and  emoluments, 
exercised  by  them  under  and  by  virtue  of  the  said  act. 

The  judgment  was,  on  error,  affirmed  by  the  Supreme  Court, 
and  Stone  and  others  sued  out  this  writ. 

Philip  Phillips  for  the  plaintiffs  in  error. 

A,  M,  Clayton  and  Van  H.  Manning  for  the  defendant  in  error. 

Waite,  Ch.  J.,  delivered  the  opinion  of  the  court. 

It  is  now  too  late  to  contend  that  any  contract  which  a  State 
actually  enters  into  when  granting  a  charter  to  a  private  corpora- 
tion is  not  within  the  protection  of  the  clause  in  the  Constitution 
of  the  United  States  that  prohibits  States  from  passing  laws  im- 
pairing the  obligation  of  contracts.  Art.  i,  sec.  10.  The  doctrines 
of  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
announced  by  this  court  more  than  sixty  years  ago,  have  become 
so  imbedded  in  the  jurisprudence  of  the  United  States  as  to  make 
them  to  all  intents  and  purposes  a  part  of  the  Constitution  itself. 
In  this  connection,  however,  it  is  to  be  kept  in  mind  that  it  is  not 
the  charter  which  is  protected,  but  only  any  contract  the  charter 
may  contain.  If  there  is  no  contract,  there  is  nothing  in  the  grant 
on  which  the  Constitution  can  act.  Consequently,  the  first  inquiry 
in  this  class  of  cases  always  is  whether  a  contract  has  in  fact  been 
entered  into,  and  if  so,  what  its  obligations  are. 

In  the  present  case  the  question  is  whether  the  State  of  Missis- 
sippi, in  its  sovereign  capacity,  did  by  the  charter  now  under 
consideration  bind  itself  irrevocably  by  a  contract  to  permit  "  the 
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Mississippi  Agricultural,  Educational,  and  Manufacturing  Aid 
Society,"  for  twenty-five  years,  "  to  receive  subscriptions,  and  sell 
and  dispose  of  certificates  of  subscription  which  shall  entitle  the 
holders  thereof  to  "  "  any  lands,  books,  paintings,  antiques,  scien- 
tific instruments  or  apparatus,  or  any  other  property  or  thing  that 
may  be  ornamental,  valuable,  or  useful,"  "  awarded  to  them  "  "  by 
the  casting  of  lots,  or  by  lot,  chance,  or  otherwise."  There  can 
be  no  dispute  but  that  under  this  form  of  words  the  legislature  of 
the  State  chartered  a  lottery  company,  having  all  the  powers  inci- 
dent to  such  a  corporation,  for  twenty-five  years,  and  that  in  con- 
sideration thereof  the  company  paid  into  the  State  treasui^L$S002. 
for  the  use  of  a  university,  and  agreed  to  pay,  and  until  the  com- 
mencement of  this  suit  did  pay,  an  annual  tax^of  $1000  and 
"  one-half  of  one  per  cent,  on Jhe  amount  of  receipts  derived  from 
the  sale  of  certificates  or  tickets."  If  the  legislature  that  granted 
this  charter  had  the  power  to  bind  the  people  of  the  State  and  all 
succeeding  legislatures  to  allow  the  corporation  to  continue  its 
corporate  business  during  the  whole  term  of  its  authorized  exist- 
ence, there  is  no  doubt  about  the  sufficiency  of  the  language  em- 
ployed to  effect  that  object^  although  there  was  an  evident  purpose 
to  conceal  the  vice  of  the  transaction  By~the  phrases  that  were 
used.  Whether  the  alleged  contract  exists,  therefore,  or  not,  de-\ 
pends  on  the  authority  of  the  legislature  to  bind  the  State  and  the/ 
people  of  the  State  in  that  way. 

All  agree  that  the  legislature  cannot  bargain  away  the  police 
power  of  a  State.  "  Irrevocable  grants  of  property  and  franchises 
may  be  made  if  they  do  not  impair  the  supreme  authority  to  make 
laws  for  the  right  government  of  the  State ;  but  no  legislature  can 
curtail  the  power  of  its  successors  to  make  such  laws  as  they  may 
deem  proper  in  matters  of  police."  Metropolitan  Board  of  Excise 
V,  Barrie,  34  N.  Y.  657 ;  Boyd  v.  Alabama,  94  U.  S.  645.  Many 
attempts  have  been  made  in  this  court  and  elsewhere  to  define  the 
police  power,  but  never  with  entire  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes  within  the  general 
scope  of  the  power  than  to  give  an  abstract  definition  of  the  power 
itself  which  will  be  in  all  respects  accurate.  No  one  denies,  how- 
ever, that  it  extends  to  all  matters  affecting  the  public  health  or 
the  public  morals.  Beer  Company  v,  Massachusetts,  97  id.  25 ; 
Patterson  v.  Kentucky,  id.  501.  Neither  xan  it  be  denied  that 
lotteries  are  proper  subjects  for  theexerciseof^this  power.  We 
are  aware  that  formerly,  when  the  sources  of  public  revenue  were 
fewer  than  now,  they  were  used  in  some  or  all  of  the  States,  and 
even  in  the  District  of  Columbia,  to  raise  money  for  the  erection 
of  public  buildi*^.r£,  making  public  improvements,  and  not  unfre- 
quently  for  educational  and  religious  purposes;  but  this  court 
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said,  more  than  thirty  years  ago,  speaking  through  Mr.  Justice 
Grier,  in  Phalen  v.  Virginia,  8  How.  163,  168,  that  "  experience 
has  shown  that  the  common  forms  of  gambling  are  comparatively 
innocuous  when  placed  in  contrast  with  the  widespread  pestilence 
of  lotteries.  The  former  are  confined  to  a  few  persons  and  places, 
but  the  latter  infests  the  whole  community ;  it  enters  every  dwell- 
ing ;  it  reaches  every  class ;  it  preys  upon  the  hard  earnings  of  the 
poor ;  and  it  plunders  the  ignorant  and  simple."  Happily,  under 
the  influence  of  restrictive  legislation,  the  evils  are  not  so  apparent 
now ;  but  we  very  much  fear  that  with  the  same  opportunities  of 
indulgence  the  same  results  would  be  manifested. 

If  lotteries  are  to  be  tolerated  at  all,  it  is  no  doubt  better  that 
they  should  be  regelated  by  law,  so  that  the  people  may  be  pro- 
tected as  far  as  possible  against  the  inherent  vices  of  the  system ; 
but  that  they  are  demoralizing  in  their  effects,  no  matter  how 
carefully  regulated,  cannot  admit  of  a  doubt.  When  the  govern- 
ment is  untrammelled  by  any  claim  of  vested  rights  or  chartered 
privileges,  no  one  has  ever  supposed  that  lotteries  could  not  law- 
fully be  suppressed,  and  those  who  manage  them  punished 
severely  as  violators  of  the  rules  of  social  morality.  From  1822 
to  1867,  without  any  constitutional  requirement,  they  were  pro- 
hibited by  law  in  Mississippi,  and  those  who  conducted  them 
punished  as  a  kind  of  gamblers.  During  the  provisional  govern- 
ment of  that  State,  in  1867,  at  the  close  of  the  late  Civil  War,  the 
present  act  of  incorporation,  with  more  of  like  character,  was 
passed.  The  next  year,  1868,  the  people,  in  adopting  a  new  Con- 
stitution with  a  view  to  the  resumption  of  their  political  rights  as 
one  of  the  United  States,  provided  that  **  the  legislature  shall 
never  authorize  any  lottery,  nor  shall  the  sale  of  lottery-tickets 
be  allowed,  nor  shall  any  lottery  heretofore  authorized  be  per- 
mitted to  be  drawn,  or  tickets  therein  to  be  sold."  Art  12,  sec.  15. 
There  is  now  scarcely  a  State  in  the  Union  where  lotteries  are 
tolerated,  and  Congress  has  enacted  a  special  statute,  the  object  of 
which  is  to  close  the  mails  against  them.  Rev.  Stat.,  sec.  3894 ;  19 
Stat.  90,  sec.  2. 

The  question  is  therefore  directly  presented,  whether,  in  view 
of  these  facts,  the  legislature  of  a  State  can,  by  the  charter  of  a 
lottery  company,  defeat  the  will  of  the  people,  authoritatively 
expressed,  in  relation  to  the  further  continuance  of  such  business 
in  their  midst.  We  think  it  cannot.  /No  legislature  cgjoJargain 
away  the  public  health  or  the  public  morals.  The  people  them- 
selves cannot  do  it^jnuch  less  tfiSr-servants. AThe  supervision  of 
both  these  subjects  oPgovernmentaT^w^er  is  continuing  in  its 
nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies  of 
the  moment  may  require.    Government  is  organized  with  a  view 
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to  their  preservation,  and  cannot  divest  itself  of  the  power  to 
provide  for  them.  For  this  purpose  the  largest  legislative  dis- 
cretion is  allowed,  and  the  discretion  cannot  be  parted  with  any 
more  than  the  power  itself.     Beer  Company  v.  Massachusetts, 

In  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
it  was  argued  that  the  contract  clause  of  the  Constitution,  if  given 
the  effect  contended  for  in  respect  to  corporate  franchises,  "would 
be  an  unprofitable  and  vexatious  interference  with  the  internal 
concerns  of  a  State,  would  unnecessarily  and  unwisely  embarrass 
its  legislation,  and  render  immutable  those  civil  institutions  which 
are  established  for  the  purpose  of  internal  government,  and  which, 
to  subserve  those  purposes,  ought  to  vary  with  varying  circum- 
stances" (p.  628)  ;  but  Marshall,  Ch.  J.,  when  he  announced 
the  opinion  of  the  court,  was  careful  to  say  (p.  629)  "  that 
the  framers  of  the  Constitution  did  not  intend  to  restrain 
States  in  the  regulation  of  their  civil  institutions,  adopted  for 
internal  government,  and  that  the  instrument  they  have  given  us 
is  not  to  be  so  construed."  The  present  case,  we  think,  comes 
within  this  limitation.  We  have  held,  not,  however,  without  strong 
opposition  at  times,  that  this  clause  protected  a  corporation  in  its 
charter  exemptions  from  taxation.  While  taxation  is  in  general 
necessary  for  the  support  of  government,  it  is  not  part  of  the 
government  itself.  Government  was  not  organized  for  the  pur- 
poses of  taxation,  but  taxation  may  be  necessary  for  the  purposes 
of  government.  As  such,  taxation  becomes  an  incident  to  the 
exercise  of  the  legitimate  functions  of  government,  but  nothing 
more.  No  government  dependent  on  taxation  for  support  can 
bargain  away  its  whole  power  of  taxation,  for  that  would  be  sub- 
stantially abdication.  All  that  has  been  determined  thus  far  is 
that  for  a  consideration  it  may,  in  the  exercise  of  a  reasonable 
discretion,  and  for  the  public  good,  surrender  a  part  of  its  powers 
in  this  particular. 

But  the  power  of  governing  is  a  trust  committed  by  the  people 
to  the  government,  no  part  of  which  can  be  granted  away.    The 
people,  in  their  sovereign  capacity,  have  established  their  agencies  /     q 
for  the  preservation  of  the  public  health  and  the  public  morals,  ^    ^  * 
and  the  protection  of  public  and  private  rights.    These  several 
agencies  can  govern  according  to  their  discretion,  if  within  the 
scope  of  their  general  authority,  while  in  power ;  but  they  cannot 
give  away  nor  sell  the  discretion  of  those  that  are  to  come  aftei 
them,  in  respect  to  matters  the  government  of  which,  from  the 
very  nature  of  things,  must  "  vary  with  varying  circumstances."' 
They  may  create  corporations,  and  give  them,  so  to  speak,  a  lim- 
ited citizenship;  but  as  citizens,  limited  in  their  privileges,  or 
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otherwise,  these  creatures  of  the  government  creation  are  subject 
to  such  rules  and  regulations  as  may  from  time  to  time  be  ordained 
and  established  for  the  preservation  of  health  and  morality. 
/  The  contracts  which  the  Constitution  protects  are  those  that 
Vrelate  to  property  rights,  not  governmental.  It  is  not  always  easy 
to  tell  on  which  side  of  the  line  which  separates  governmental 
from  property  rights  a  particular  case  is  to  be  put ;  but  in  respect 
to  lotteries  there  can  be  no  difficulty.  They  are  not,  in  the  legal 
acceptation  of  the  term,  mala  in  se,  but,  as  we  have  just  seen, 
may  properly  be  made  mala  prohibiten.  They  are  a  species  of 
gambling,  and  wrong  in  their  influences.  They  disturb  the  checks 
and  balances  of  a  well-ordered  community.  Society  built  on  such 
a  foundation  would  almost  of  necessity  bring  forth  a  population 
of  speculators  and  gamblers,  living  on  the  expectation  of  what, 
by  the  casting  of  lots,  or  by  lot,  chance,  or  otherwise,"  might  be 
awarded  "  to  them  from  the  accumulations  of  others.>yCertainly 
the  right  to  suppress  them  is  governmental,  to  be  exercised  at  all 
times  by  those  Iff  power,  at  their  discretion.  Any  one,  therefore, 
who  accepts  a  lottery  charter  does  so  with  the  implied  understand- 
ing that  the  people,  in  their  sovereign  capacity,  and  through  their 
properly  constituted  agencies,  may  resume  it  at  any  time  when  the 
public  good  shall  require,  whether  it  be  paid  for  or  not.  All  that 
one  can  get  by  such  a  charter  is  a  suspension  of  certain  govern- 
mental rights  in  his  favor,  subject  to  withdrawal  at  will.  He  has 
in  legal  effect  nothing  more  than  a  license  to  enjoy  the  privilege 
on  the  terms  named  for  the  specified  time,  unkss  it  be  sooner 
abrogated  by  the  sovereign  power  of  the  State.  It  is  a  permit, 
good  as  against  existing  laws,  but  subject  to  future  legislative  and 
constitutional  control  or  withdrawal. 
V  On  the  whole  we  find  no  error  in  the  record. 
Judgment  affirmed. 
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CITY    OF    DETROIT    v.    DETROIT    AND    HOWELL 

PLANK-ROAD  COMPANY. 

In  the  Supreme  Court  of  Michigan,  April  7,  1880. 

[Reported  in  43  Michigan  Reports  140.] 

F.  A.  Baker,  E.  F,  Conely  and  Otto  Kirchner  for  relator. 
Chas.  A,  Kent  and  G.  V.  N.  Lothrop  for  respondent. 
CooLEY,  J.   A  mandamus  is  applied  for  in  this  case  to  compel 
the  respondent  to  remove    beyond  the    city  limits    a  toll-gate 
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located  on  Grand  River  Street.  The  questions  the  application  pre- 
sents are  questions  of  statutory  construction  and  of  constitutional 
law. 

The  respondent  was  incorporated  April  3,  1848,  for  the  purpose 
of  building  and  maintaining  a  plank  road  from  the  city  of  Detroit 
to  the  village  of  Howell,  with  certain  specified  branches.  The 
third  section  of  the  act  of  incorporation  provided  that  the  cor- 
poration "  shall  be  subject  to  the  provisions  of  an  act  entitled  'An 
Act  relative  to  plank  roads/  approved  March  13,  1848,  except  so 
far  as  otherwise  provided  in  this  act."  The  fifth  section  was  as 
follows  :  ''  This  act  shall  be  and  remain  in  force  for  the  term  of 
sixty  years  from  and  after  its  passage ;  but  the  legislature  may  at 
any  time  alter,  amend,  or  repeal  this  act  by  a  vote  of  two-thirds  of 
each  branch  thereof;  but  such  alteration,  amendment,  or  repeal 
shall  not  be  made  within  thirty  years  of  the  passage  of  this  act, 
unless  it  shall  be  made  to  appear  to  the  legislature  that  there  has 
been  a  violation  by  the  company  of  some  of  the  provisions  of  this 
act  :  Provided,  That  after  said  thirty  years,  no  alteration  or  re- 
duction of  the  tolls  of  said  company  shall  be  made  during  its  exist- 
ence unless  the  yearly  net  profits  of  said  company,  over  and  above 
all  expenses,  shall  exceed  ten  per  cent,  on  the  capital  stock  in- 
vested, provided  there  be  no  violation  of  the  charter  of  said  com- 
pany."   Laws  1848,  p.  398. 

This  act  of  incorporation  was  one  of  a  considerable  number 
passed  by  the  same  legislature,  all  very  short,  and  doing  little  be- 
yond fixing  the  line  of  the  proposed  road  and  the  period  of  cor- 
porate existence,  but  referring  for  all  other  directions  to  the  ''  Act 
relative  to  plank  roads,"  subject  to  the  provisions  of  which  they 
were  all  made.  That  act  prescribed  a  method  of  organization, 
enumerated  the  corporate  powers  and  franchises,  provided  for  an 
annual  report  to  the  Secretary  of  State,  prescribed  rates  of  toll, 
and  limited  the  imposition  of  taxes.     Laws  1848,  p.  59. 

Several  sections  of  the  general  act  of  1848  were  amended  in 
^853,  and  several  new  sections  were  added.  One  of  the  new  sec- 
tions was  as  follows  :  "  Any  plank-road  company,  organized  un- 
der the  provisions  of  this  act,  shall  be  subject  to  the  provisions  of 
all  amendments  made  or  to  be  made  thereto,  whenever  the  assent 
of  any  such  company,  certified  by  the  president  and  secretary 
thereof,  to  the  provisions  of  such  amendments  shall  be  filed  in  the 
office  of  the  Secretary  of  State."  Laws  1853,  p.  69.  The  re- 
spondent filed  its  assent  to  these  amendments,  and  no  question  is 
made  of  its  being  bound  thereby. 

In  1879  a  further  section  was  added  to  the  general  act  of  1848 
as  follows  :  "  No  plank-road  company  organized  subject  to  the 
provisions  of  this  act  shall,  without  the  consent  of  the  local  au- 
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thorities,  keep  or  maintain  a  toll-gate  within  the  present  or  future 
corporate  limits  of  any  city,  or  village ;  and  no  such  company  shall 
collect  toll  for  any  portion  of  its  road,  within  such  limits,  on  which 
a  pavement  is  maintained  by  such  municipality.  The  assent  of 
any  such  company  to  this  amendment  shall  not  be  necessary  in  or- 
der to  make  this  act  applicable  to  such  company.  And  if  any 
plank-road  company  or  companies  in  this  State  are,  at  the  time  of 
the  passage  of  this  act,  maintaining  any  toll-gate  within  the  pres- 
ent corporate  limits  of  any  city  or  village,  said  plank-road  com- 
pany or  companies  are  hereby  required  to  discontinue  and  remove 
said  toll-gate  beyond  the  limits  of  said  city  or  village,  within  sixty 
days  after  they  are  notified  by  the  municipal  authorities  to  so  dis- 
continue or  remove  the  same."  Public  Laws  1879,  p.  197. 

It  is  upon  this  last  amendment  that  the  questions  in  this  case 
arise.  The  toll-gate  of  the  respondent  on  Grand  River  Street  is 
within  the  existing  corporate  limits  of  the  city  of  Detroit,  and  the 
city  authorities  notified  the  respondent  to  .discontinue  and  remove 
the  same  more  than  sixty  days  before  this  proceeding  was  insti- 
tuted. The  respondent  denies  the  validity  of  the  act  of  1879,  ^^^ 
refuses  to  conform  to  it.  It  is  admitted  that  but  for  the  act  of 
1879  respondent  might  lawfully  maintain  the  gate  where  it  is,  the 
city  having  been  extended  to  embrace  it  since  the  gate  was  lo- 
cated.   Chope  V,  Detroit  &  Howell  P.  R.  Co.,  37  Mich.  195. 

The  effect  of  this  legislation,  if  valid,  would  be  to  take  from 
respondent  about  two  miles  and  a  half  of  the  road  upon  which  it 
now  collects  toll.  It  is  not  pretended  that  this  is  done  by  reason 
of  any  forfeiture  done  or  suffered  by  the  respondent,  and  if  it 
were,  a  judicial  finding  would  be  necessary.  Flint,  etc.,  Plank- 
Road  Co.  V.  Woodhull,  25  Mich.  99.  Nor  is  it  claimed  that  the  act 
of  1879  was  passed  as  a  regulation  of  police.  It  would  prob- 
ably be  conceded  that  it  goes  quite  beyond  the  competency  of  an 
act  of  mere  regulation,  and  that  it  must  be  sustained,  if  at  all,  as 
an  act  passed  in  the  exercise  of  that  complete  power  to  amend  and 
repeal  which  was  reserved  in  passing  both  the  general  act  of  1848 
and  the  charter  of  respondent.  The  city  relies  upon  it  as  an 
exercise  of  that  power,  and  not  otherwise. 

The  respondent  claims  that  the  act  of  1879  is  unconstitutional 
for  many  reasons ;  one  which  is  especially  relied  upon  being  that 
it  is  inconsistent  with  the  act  of  1853,  by  one  of  the  provisions 
of  which  subsequent  amendments  were  to  be  binding  on  com- 
panies which  were  subject  to  the  provisions  of  the  general  plank- 
road  act,  when  they  should  file  with  the  Secretary  of  State  their 
assent  thereto.  That  section,  it  is  insisted,  constitutes  a  contract 
between  the  State  and  the  companies,  prescribing  while  it  stands 
the  terms  and  the  only  terms  on  which  companies  can  be  bound 
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by  amendments,  and  is  irrepealable  except  as  to  such  companies 
as  niay  assent.  The  city  insists,  on  the  other  hand,  that  so  long 
as  a  general  power  to  amend  and  repeal  is  reserved,  all  amend- 
ments must  themselves  be  amendable  and  repealable,  and  that  in- 
consistent legislation  does  not  repeal  them. 

If  the  act  of  1879  in  what  it  proposes  to  accomplish  is  fairly 
within  the  scope  of  any  legitimate  power  to  amend  charters,  the 
difficulty  raised  upon  the  act  of  1853  would  probably  not  be  seri- 
ous. An  examination  of  that  act  will  show  that  its  provisions 
were  amendments  for  the  ease  and  advantage  of  plank-road  com- 
panies; enlarging  their  powers  and  capacities,  decreasing  the 
taxes  to  which  they  would  be  liable,  extending  the  time  within 
which  they  might  complete  their  roads,  relieving  them  of  penal- 
ties, and  so  on,  and  that  the  consent  of  corporations  thereto  could 
not  have  been  required  by  way  of  assent  to  onerous  conditions  as  a 
consideration  for  favors  conferred.  On  the  contrary,  the  State 
could  have  passed  and  enforced  the  act  without  the  provision  for 
assent,  and  that  provision  can  only  be  understood  as  leaving  it  op- 
tional with  companies  to  claim  the  benefits  of  the  act  of  1853  ^ 
their  interests  might  seem  to  dictate.  But  so  far  as  that  act  un- 
dertook to  limit  the  power  to  amend  in  the  future — ^if  it  can  be  un- 
derstood as  having  done  so— it  must  have  been  wholly  inoperative. 
A  legislative  declaration  embodied  in  a  particular  law,  that  it  shall 
be  binding  only  on  those  who  may  assent  to  it,  may  limit  the  scope 
of  that  law,  but  a  declaration  that  any  future  law  on  the  same 
subject  shall  be  thus  restricted  must  be  void.  Bloomer  v.  Stolley, 
5  McLean,  158,  161;  Kellogg  v.  Oshkosh,  14  Wis.  623.  Legis- 
lators cannot  thus  bind  the  hands  of  their  successors  where  the 
elements  of  contract,  concession,  and  consideration  do  not  appear ; 
and  the  doctrine  that  they  may  do  so  by  contract  is  one  so  excep- 
tional and  so  liable  to  abuses  that  courts  will  not  be  astute  in  dis- 
covering the  existence  of  a  contract  between  the  State  and  those 
who  claim  franchises  under  it,  where  the  essential  elements  of  a 
contract  are  not  manifest.  All  questions  of  doubt  are  to  be  solved 
in  favor  of  the  State  in  such  cases,  and  "  to  be  in  doubt  is  to  be  re- 
solved." Pennsylvania  R.  R .  Co.  v.  Canal  Commissioners, 
21  Penn.  St.  22 ;  East  Saginaw  Salt  Manfg.  Co.  v.  East  Saginaw, 
19  Mich.  259 ;  Richmond,  etc.,  R.  R.  Co.  v,  Richmond,  26  Gratt.83. 

But  leaving  out  of  view  the  act  of  1853,  ^s  the  act  of  1879  ^  legit- 
imate exercise  of  the  power  to  amend  the  plank-road  charters? 
It  has  been  seen  that  in  the  case  of  this  particular  company  it 
takes  from  it  about  two  miles  and  a  half  of  its  road,  and  this  may 
be  and  probably  is  from  the  most  profitable  portion  of  it.  That 
this  diminishes  essentially  the  value  of  the  road  is  not  to  be 
doubted,  though  the  extent  is  immaterial. 
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There  are  cases  in  which  amendments  to  charters  having  some 
resemblance  to  this  have  been  sustained,  but  it  is  in  general  easy 
to  distinguish  them.  Many  of  these  are  cited  in  the  brief  for  the 
relator.  Commissioners  v.  Holyoke  Co.,  104  Mass.  446,  in  which 
a  company  having  a  dam  across  the  Connecticut  River  was  re- 
quired to  construct  a  fish-way,  was  a  case  involving  a  mere  police 
regulation  for  the  preservation  of  rights  of  others  in  the  fishery 
above  and  below.  All  the  following  cases  involved  the  same  prin- 
ciple :  Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.  254,  where 
a  railroad  company  was  required  to  build  a  station  house 
and  stop  its  trains  at  a  certain  locality ;  Albany,  etc.,  R.  R.  Co.  v. 
Brownell,  24  N.  Y.  345,  in  which  it  was  held  competent  to  require 
a  railroad  company  to  permit  and  provide  for  the  crossing  of  its 
track  by  highways ;  Roxbury  v,  Boston  R.  R.  Co.,  6  Cush.  424,  in 
which  a  like  question  was  involved ;  English  v.  New  Haven,  etc., 
Co.,  32  Conn.  240,  in  which  a  bridge,  made  necessary  for  the 
convenience  of  a  railroad  company,  and  used  by  the  company  and 
the  public,  was  required  to  be  made  wider  by  the  company; 
Worcester  v.  Norwich,  etc.,  R.  R.  Co.,  109  Mass.  103,  in  which  the 
railroads  coming  into  a  city  were  required  to  unite  in  a  common 
passenger  station  at  a  point  to  be  determined  by  commissioners; 
Meadow  Dam  Co.  v.  Gray,  30  Me.  547,  in  which  a  company  incor- 
porated to  build  a  dam  across  a  river  was  required  to  construct  a 
lock  for  purposes  of  navigation ;  and  there  are  many  others  of  the 
same  sort.  Cases  involving  only  the  right  to  change  the  methods 
or  the  extent  of  taxation  may  be  dismissed  altogether  from  con- 
sideration, as  this  right  must  always  exist  when  there  is  no  ex- 
press contract  to  the  contrary.  East  Saginaw  Salt  Manfg.  Co.  v. 
East  Saginaw,  13  Wall.  373.  So  may  cases  involving  only  the 
question  of  the  liability  of  corporations  to  the  control  of  the  gen- 
eral police  laws  of  the  State.  Beer  Company  v,  Massachusetts, 
97  U.  S.  25 ;  Fertilizing  Company  v,  Hyde  Park,  id,  659. 

But  there  is  no  well-considered  case  in  which  it  has  been  held 
that  a  legislature,  under  its  power  to  amend  a  charter,  might  take 
from  the  corporation  any  of  its  substantial  property  or  property 
rights.  In  some  cases  the  power  has  been  denied  where  the  inter- 
est involved  seemed  insignificant.  The  case  of  Albany,  etc.,  R.  R. 
Co.  V.  Brownell,  24  N.  Y.  345,  is  an  illustration.  It  was  there  de- 
cided that  although  the  legislature  might  require  railroad  com- 
panies to  suffer  highways  to  cross  their  tracks,  they  could  not  sub- 
ject the  lands  which  the  companies  had  acquired  for  other  pur- 
poses to  the  same  burden  except  in  connection  with  provision  for 
compensation.  The  decision  was  in  accord  with  that  in  Common- 
wealth V.  Essex  Co.,  13  Gray,  239,  253,  in  which,  while  the  power 
to  alter,  amend  or  repeal  the  corporate  franchises  was  sustained. 
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it  was  at  the  same  time  declared  that  "  no  amendment  or  alteration 
of  the  charter  can  take  away  the  property  or  rights  which  have 
become  vested  under  a  legitimate  exercise  of  the  powers  granted." 
The  same  doctrine  is  clearly  asserted  and  affirmed  in  Railroad 
Company  v.  Maine,  96  U.  S.  499,  and  is  assumed  to  be  unques- 
tionable in  the  several  opinions  delivered  in  the  Sinking  Fund 
Cases,  99  U.  S.  700. 

But  for  the  provision  in  the  Constitution  of  the  United  States 
which  forbids  impairing  the  obligation  of  contracts,  the  power  to 
amend  and  repeal  corporate  charters  would  be  ample  without  be- 
ing expressly  reserved.  The  reservation  of  the  right  leaves  the 
State  where  any  sovereignty  would  be  if  unrestrained  by  express 
constitutional  limitations,  and  with  the  powers  which  it  would 
then  possess.  It  might  therefore  do  what  it  would  be  ad- 
missible for  any  constitutional  government  to  do  when  not 
thus  restrained,  but  it  could  not  do  what  would  be  inconsistent 
with  constitutional  principles.  And  it  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial  of  the  right  of  the  gov- 
ernment to  take  from  either  individuals  or  corporations  any  prop- 
erty which  they  may  rightfully  have  acquired.  In  the  most  arbi- 
trary times  such  an  act  was  recognized  as  pure  tyranny,  and  it  has 
been  forbidden  in  England  ever  since  Magna  Charta,  and  in  this 
country  always.  It  is  immaterial  in  what  way  the  property  was 
lawfully  acquired ;  whether  by  labor  in  the  ordinary  avocations  of 
life,  by  gift  or  descent,  or  by  making  profitable  use  of  a  franchise 
granted  by  the  State :  it  is  enough  that  it  has  become  private  prop- 
erty, and  it  is  then  protected  by  the  "  law  of  the  land."  Even 
municipal  corporations,  though  their  charters  are  in  no  sense  con- 
tracts, are  protected  by  the  Constitution  in  the  property  they 
rightfully  acquire  for  local  purposes,  and  the  State  cannot  despoil 
them  of  it.  Terrett  v.  Taylor,  9  Cr.  43 ;  Pawlet  v.  Clark,  9  Cr.  292 ; 
State  V.  Haben,  22  Wis.  660 ;  People  v.  Common  Council,  28  Mich. 
228. 

We  have  said  nothing  of  those  cases  in  which  charters  have 
been  amended  by  limiting  the  tolls  that  may  be  taken,  as  it  is  con- 
ceded  by  relator  that  that  is  not  what  has  been  attempted  in  this 
case.  It  was  a  part  of  the  original  contract  that  the  tolls  should 
not  be  reduced  by  the  State  until  the  annual  returns  should  real- 
ire  to  the  stockholders  ten  per  centtun  annually  on  their  invest- 
ment, and  it  is  not  claimed  that  that  limit  has  been  reached.  What  . 
the  State  claims  a  right  to  do  is  to  deprive  the  respondent  of  the  \  \  • 
privilege  any  longer  to  take  tolls  for  travel  and  traffic  on  two 
miles  and  a  half  of  its  road.  If  it  may  do  this  in  respect  to  one 
part  of  the  road,  it  may  in  respect  to  any  other  part.  If  it  may 
exclude  the  respondent  from  Detroit,  it  may  from  Howell  also,  or 
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from  any  township  on  the  line,  and  a  single  section  of  a  statute 
may  annihilate  the  property  of  respondent  altogether.  A  statute 
which  could  have  this  effect  would  not  be  a  statute  to  amend  fran- 
chises, but  a  statute  to  confiscate  property;  it  would  not  be  a 
statute  of  regulation,  but  of  spoliation. 

It  may  be  that  what  the  legislature  of  1879  proposed  to  ac- 
complish would  in  itself  work  no  hardship  to  respondent,  and 
would  be  highly  desirable  to  the  city ;  but  the  principle  violated  is 
the  fundamental  principle  that  underlies  all  property;  and  the 
first  successful  inroad  upon  it  that  obtains  judicial  sanction  may 
be  a  precedent  that  shall  let  in  innumerable  evils.  Courts  must 
look  beyond  the  particular  case  to  the  governing  principle,  and  be 
governed  by  that,  regardless  of  temporary  and  special  inconven- 
iences. But  even  such  inconveniences  must  be  trivial,  since  the 
power  to  appropriate  private  property  to  public  uses  is  always 
ample  and  always  at  command. 

It  results,  from  what  has  above  been  said,  that  the  mandamus 
must  be  denied. 

The  other  justices  concurred. 


GREENWOOD  v,  FREIGHT  COMPANY. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1881. 

[Reported  in  105  United  States  Reports  13.] 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  F,  Edmunds,  with  whom  was  Alonzo  B.  Wentworth, 
for  the  appellant. 

Darwin  E.  Ware  and  William  G,  Russell  for  the  appellees. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  Greenwood,  a  citizen  of  the  State  of  New  York, 
brought  his  bill  of  complaint  against  the  Union  Freight  Railroad 
Company,  a  corporation  established  by  the  laws  of  Massachusetts ; 
against  the  Marginal  Freight  Railroad  Company,  likewise  a  Mas- 
sachusetts corporation ;  against  the  city  of  Boston,  its  mayor  and 
aldermen  by  name;  and  against  the  directors  of  the  Marginal 
Freight  Railroad  Company — ^all  citizens  of  Massachusetts. 

The  Union  Freight  Railroad  Company  demurred  to  the  bill,  and 
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the  demurrer  was  sustained  and  the  bill  dismissed.  It  is  this  de- 
cree which  we  are  called  on  to  review  on  appeal  taken  by  com- 
plainant. 

The  case  made  by  the  bill  is  that  the  Marginal  Freight  Railroad 
Company,  which  we  shall  hereafter  call  the  Marginal  Company, 
was  organized  under  an  act  of  the  legislature  of  Massachusetts 
of  the  date  of  April  26,  1867,  to  build  and  operate  a  railroad  \ 
through  various  streets  in  the  city  of  Boston,  "  with  all  the  priv-  1 
ileges  and  subject  to  all  the  duties,  restrictions,  and  liabilities  set 
forth  in  the  generaljaws,  which  now  are  or  may  hereafter  be  in 
force,  relating  to^strget  railway  corporations,  so  far  as  they  are 
applicable."  The  right  of  way  of  this  company  for  part  of  its 
routeTay  over  the  line  of  a  railway  previously  granted  to  the 
Commercial  Frejght^  Railroad  Company,  and  the  Marginal  Com- 
pany, by  viitue^of  a  provision  in  its  charter,  purchased  and  paid 
the  Commercial  Company  for_tjie^ioint.  us.e  of  jts  track,  so  far 
as  it  ran  through  the  same  streets.  Afterward,  on  May  6,  1872, 
the  legislature  of  Massachusetts  incorporated,  by  an  act  of  that 
date,  the  Union  Freight  Railroad  Company^  which,  by  virtue 
of  its  charter  and  TBcT  authority  of  the  board  of  aldermen  of 
Boston,  was  authorized  to  run  its  track  through  the  same  streets 
and  over  the  same  ground  covered  by  the  track  of  the  Marginal 
Company,  and  to  take  possession  of  the  track  of  that  and  any 
other  street  railroad  company  on  payment^f^ornpensation.  This 
latter  act  also  repealed  the  charter  of  the  Mjirgi"^!  rnmp^ny 

Sees.  4,  6,  and  7  of  this  act  constitute  the  foundation  of  com- 
plainant's grievance,  because  they  are  said  to  impair  the  obliga- 
tion of  the  contract  found  in  the  charter  of  the  Marginal  Com- 
pany, and,  as  they  are  short,  they  are  here  given  verbatim : 

"  Sec.  4.  Said  corporation  may,  within  its  authorized  limits  and 
for  the  purposes  of  this  act,  enter  upon  and  use  any  part  of  the 
tracks  of  any  other  street  rajjroad,  and  may  suitably  strengthen 
and  improve  such  tracks ;  and  if  the  corporations  cannot  agree 
upon  the  manner  and  conditions  of  such  entry  and  use,  or  the 
compensation  to  be  paid  therefor,  the  same  shall  be  determined  in 
accordance  witlPthe  provisions  of  the  thirty-eighth  section  of 
chapter  three  hundred  and  eighty-one  of  the_acts  of  the  year 
eighteen  hundred  and  seventy-one. 

"  Sec.  6.  Said  corporation  shall,  within  four  months  from  the 
passage  of  this  act,  take  the  Iracks,  or  any  part  thereof,  of  the 
Marginal  Freight  Railway  Company,  subject  to  the  laws  relating 
to  the  taking  of  land  bylailroad  companies  and  the  compensation 
to  be  made  therelor. 

"  Sec.  7.  Chapter  one  hundred  and  seventy  of  the  acts  of  the 
year  eighteen  hundred  and  sixty-seven,  entitled  *  An  Act  to  incor- 
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porate  the  Marginal  Freight  Railway  Company/  and  so  much  of 
chapter  four  hundred  and  sixty-one  of  the  acts  of  the  year  eight- 
een hundred  and  sixty-nine  as  relates  to  said  Marginal  Freight 
Railway  Company,  are  hereby  repealed." 

The  bill  avers  that  the  Union  Freight  Railroad  Company  has 
been  organized,  and  is  about  to  proceed  in  such  a  manner  under 
this  act  that  the  Marginal  Company  will  be  utterly  destroyed,  and 
its  several  contracts,  franchises,  rights,  easements,  and  proper- 
ties will  be  impaired  and  destroyed,  and  the  stock  of  complainant 
in  said  company  will  be  destroyed  and  made  valueless,  and  he 
will  sustain  irreparable  damage  and  mischief. 

Complainant  then  alleges  that  he  had  requested  and  urged  the 
directors  of  the  Marginal  Company  to  take  steps  to  assert  the 
rights  and  franchises  of  the  company  against  what  he  believes  to 
be  unconstitutional  legislation,  and  that  they  had  declined  and  re- 
fused to  do  so.  He  also  sets  out  a  vote  or  resolution  of  said  di- 
rectors, in  which  they  respond  to  his  demand  by  saying  that  the 
assertion  of  the  rights  of  the  corporation  in  the  State  courts  is 
accompanied  with  so  many  embarrassments  that  they  decline  to 
attempt  it.  The  prayer  of  the  bill  is  for  an  injunction  against  all 
the  defendants,  to  prevent  these  acts  so  injurious  to  the  rights  of 
the  Marginal  Freight  Railroad  Company. 

The  first  ground  of  demurrer  to  this  bill  is  that  the  complain- 
ant, whose  interest  is  merely  that  of  a  stockholder  in  the  Mar- 
ginal Company,  shows  no  right  to  sustain  this  bill,  the  object  of 
which  is  to  assert  rights  that  are  those  of  the  corporation,  which 
is  itself  under, no  disability  to  sue. 

This  whole  subject  was  fully  considered  in  the  recent  opinion 
of  the  court  in  Hawes  v.  Oakland,  104  U.  S.  450,  in  the  deci- 
sion of  which  we  had  the  benefit  of  the  able  argument  of  counsel 
in  this  case,  which  was  argued  before  that  was  decided.  We  re- 
fer to  that  opinion  for  tlie  principles  which  must  govern  this 
branch  of  the  present  case.  ^  It  is  sufficient  to  say  that  this  bill 
presents  so  strong  a  case  of  the  total  destruction  of  the  corporate 
existence,  and  of  the  amrifttlafion  of  all  corporate  powers  tinder 
the  act  of  1872,  that  wTTtuiik  complainant  as  a  stockholder  comes 
within  the  rule  laid  down  in  that  opinion,  and  which  authorizes 
a  shareholder  to  mamfain  a  suit  to  prevent  such  a  disaster, 
where  the  corporation  peremptorily  refuses  to  move  in  the 
matter. 

As  none  of  the  defendants  is  charged  with  a  purpose  to  exer- 
cise any  power  or  to  perform  any  acts  not  authorized  by  the 
terms  of  the  act  of  May  6,  1872,  the  remaining  question  to  be  de- 
cided is,  whether  the  features  of  that  act  to  which  complainant  ob- 
jects in  his  bill  are  beyond  the  power  of  the  legislature  of  Mas- 
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sachusetts,  or  are  forbidden  by  anything  in  the  O>nstitution  of 
the  United  States. 

These  exercises  of  power  in  the  statute  complained  of  are  divis- 
ible into  two : 

1.  The  repeal  of  the  charter  of  the  Marginal  Company. 

2.  The  autliority  vested  in  the  Union  Company  to  take  its  track) 
for  the  use  of  the  latter  company. 

It  is  the  argimient  of  counsel,  pressed  upon  us  with  much 
vigor,  that  the  two  taken  together  constitute  a  transfer  of  the 
property  of  the  one  corporation  to  the  other,  and  with  it  all  the 
corporate  franchises,  rights,  and  powers  belonging  to  the  elder 
corporatiofir 

We  are  not  insensible  to  the  force  of  the  argument  as  thus 
stated;  and  we  think  it  must  be  conceded  that,  according  to  the 
unvarying  decisions  of  this  court,  the  unconditional  repeal  of  the 
charter  of  the  Marginal  Conij^ny^is  void  under  the  Constitution 
of  the  United  States,  as  impairing  the  obligation  of  the  contract 
made  by  the  acceptance  of  the  charter  between  the  corporators  of 
that  company  and  the  State,  unless  it  is  made  valid  by  that  pro- 
vision of  the  General  Statutes  of  Massachusetts,  called  the  reser- 
vation clause,  concernmg  acts  of  incorporation^;  or  unless  it  falls 
within  some  enactment  ^covefednBy  that  part  of  its  own  charter 
which  makes  it  "  subjectjo  all  the  duties,  restrictions,  and  liabili- 
ties set  forth  in  the  general  laws,  which  now  are  or  may  here- 
after be  in  f orcCt^lating  to  street  railway  corporations,  so  far 
as  they  may  be  applicable."^ 

The  first  of  these  reservations  of  legislative  power  over  cor-  _ 

porations  is  found  in  sec.  41  of  chap.  68  of  the  General  Statutes      c;^^^ 
of  Massachusetts,  in  the  following  language  :  /^  Every  act  of  in-       ^a^  , 

corporation  passed  after  the  eleventh  day  of  March,  in  the  year  |   > '    /^  ^  ^ 

one  thousand  eight  hundred  and  thirty-one,  shall  be  subject  to 
amendment,  alteration,  or  repeal,  at  the  pleasure  of  the  legisla- 
ture.^    " 

It  would  be  difficult  to  supply  language  more  comprehensive  or 
expressive  than  this. 

Such  an  act  may  be  amended ;  that  is,  it  may  be  changed  by  ad- 
ditions to  its  terms  or  by  qualifications  of  the  same.  It  may 
be  altered  by  the  same  power,  and  it  may  be  repealed.  What 
is  it  may  be  repealed  ?  It  is  the  act  of  incorporation.  It  is  this 
organic  law  on  which  the  corporate  existence  of  the  company  de- 
pends which  may  be  repealed,  so  that  it  shall  cease  to  be  a  law ; 
or  the  legislature  may  adopt  the  milder  course  of  amending  the 
law  in  matters  which  need  amendment,  or  altering  it  when  it 
needs  substantial  change.  All  this  may  be  done  at  the  pleasure  of 
the  legislature.     That  body  need  give  no  reason  for  its  action  in 
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the  matter.  The  validity  of  such  action  does  not  depend  on  the 
necessity  for  it,  or  on  the  soundness  of  the  reasons  which 
prompted  it.  This  expression,  "the  pleasure  of  the  legislature," 
is  significant^.aniisjnot  J^ound  in  many  xsi  the  similar  statutes  in 
other  States. 

This  statute  having  been  the  settled  law  of  Massachusetts,  and 
representing  her  policy  on  an  important  subject  for  nearly  fifty 
years  before  the  incorporation  of  the  Marginal  Company,  we  can- 
not doubt  the  authority  of  the  legislature  of  Massachusetts  to  re- 
peal that  charter.  Nor  is  this  seriously  questioned  by  counsel  for 
appellant ;  and  it  may,  therefore,  be  assumed  that  if  the  repealing 
clause  of  the  act  of  May  6,  1872,  stood  alone,  its  validity  must  be 
conceded.  Crease  v.  Babcock,  23  Pick.  (Mass.)  334;  Erie  &  N. 
E.  Railroad  Co.  v,  Casey,  26  Pa.  St.  287;  Pennsylvania  College 
Cases,  13  Wall.  190;  2  Kent,  Com.  306. 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a' whole, 
and  that  as  the  earlier  sections  of  the  statute  bestow  upon  the 
Union  Company  the  right  to  seize  the  track  and  other  property 
of  the  Marginal  Company,  this  repealing  clause  is  inserted  merely 
to  aid  in  the  general  purpose  of  transferring  a  valuaUle  property 
and  its  appurtenant  franchise  from  one  corporation  to  another. 

Whether  this  is  sufficient  to  invalidate  that  branch  or  feature 
of  the  statute  may  depend  somewhat  upon  the  effect  of  the  re- 
pealing clause  upon  the  rights  of  the  Marginal  Company,  as  well 
as  upon  other  matters ;  but  we  do  not  doubt  the  validity  of  the  re- 
pealing clause  of  that  act,  whatever  may  have  been  the  reasons 
which  influenced  the  legislature  to  enact  it,  for  the  exercise  of  this 
power  is  by  express  terms  declared  to  be  at  the  pleasure  of  the 
legislature. 

The  forty-first  section  of  chapter  68,  as  we  have  cited  it,  had  a 
proviso,  as  it  was  originally  enacted,  "  that  no  act  of  incorporation 
shall  be  repealed,  unless  for  some  violation  of  its  charter  or  other 
default,  when  such  charter  shall  contain  an  express  provision  lim- 
iting the  duration  of  the  same."  So  that  charters  subject  to  thel 
pleasure  of  the  legislative  will  were  only  those  of  perpetual  dura-i 
tion.  This  proviso  was,  however,  either  repealed  by  express 
enactment  or  intentionally  left  out  in  subsequent  revisions  of  the 
statutes,  for  it  is  not  found  in  that  of  i860,  known  as  the  General 
Statutes  of  Massachusetts,  nor  in  that  of  the  present  year,  just 
published,  called  the  Public  Statutes  of  Massachusetts. 

What  is  the  eflFect  of  the  repeal  of  the  charter  of  a  corporation 
like  this  ? 

One  obvious  eflFect  of  the  repeal  of  a  statute  is  that  it  no  longer 
exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may  give 
to  transactions  into  which  the  corporation  entered  and  which  were 
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authorized  by  the  charter  while  in  force,  it  can  originate  no  new 
transactions  dependent  on  the  power^ conferred  by  the  charter.  If 
the  corporation  be  a  bank,  wiffi  power  to  lend  money  and  to  issue 
drctilating  notes,  it  can  make  no  new  loan  nor  issue  any  new 
notes  design^  to  .circulate  as  money. 

If  the  essence  of  the  grant  of  the  charter  be  to  operate  a  rail- 
road, and  to  use  the  streets  of  the  city  for  tha^jmrpose,  it  can  no 
longer  so  use  the  streets  of  Jhe  city,  and  no  longer  exercise  the 
franchise  of  running  a  railroad  in  the  city.  In  short,  whatever 
pcfwtr  is  dependent  solely  upon  the  grant  of  the  charter,  and 
which  could  not  be  exercised  by  unincorporated  private  persons 
under  the  general  laws  of  the  State,  is  abrogated  by  the  repeal 
of  the  law  which  granted  these  special  rights. 

Personal  and  real  property  acquired  by  the  corporation  dur- 
ing its  lawful  existence,  rights  of  contract,  or  choses  in  action  so 
acquired,  and  which  do  not  in  their  nature  depend  upon  the  gen- 
eraJ  powers  conferred  by  the  charter,  are  not  destroyed  by  such  a 
repeal;  and  the  courts  may,  if  the  legislature  does  not  provide 
some  special  remedy,  enforce  such  rights  by  the  means  within 
their  power.  The  rights  of  the  shareholders  of  such  a  corpora- 
tion to  their  interest  in  its  property  are  not  annihilated  by  such 
a  repeal,  and  there  must  remain  in  the  courts  the  power  to  pro- 
tect those  rights. 

And  while  we  are  conscious  that  no  definition,  at  once  compre- 
hensive and  satisfactory,  can  be  here  laid  down  of  what  those 
rights  and  powers  are  that  remain  to  the  stockholders  and  the 
creditors  of  such  a  corporation  after  the  act  of  repeal,  we  are 
of  opinion  that  the  foregoing  observations  arejsufficient  for  the 
case  before  us. 

A  short  reference  to  the  origin  of  this  reservation  of  the  right 
to  repeal  charters  of  corporations  may  be  of  service  in  enabling 
us  to  decide  upon  its  office  and  effect  when  called  into  operation  by 
the  legislative  exercise  of  the  power. 

As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass.  143, 
the  Supreme  Court  of  that  State  made  the  declaration  "  that  the 
rights  legally  vested  in  all  corporations  cannot  be  controlled  or 
destroyed  by  any  subsequent  statute,  unless  a  power  for  that  pur- 
pose be  reserved  to  the  legislature  in  the  act  of  incorporation." 
In  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
decided  in  1819,  this  court  announced  principles  on  the  subject 
of  the  protection  that  the  charters  of  private  corporations  were 
entitled  to  claim,  under  the  clause  of  the  Federal  Constitution 
against  impairing  the  obligation  of  contracts,  which,  though  re- 
ceived at  the  time  with  some  dissatisfaction,  have  never  been  over- 
ruled in  this  court.     The  opinion  in  that  case  carried  the  protec- 
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tion  of  the  constitutional  provision  somewhat  in  advance  of  what 
had  been  decided  in  Fletcher  v.  Peck,  6  Cranch,  87,  and  the  pre- 
ceding cases,  and  held  that  it  applied  not  only  to  contracts  between 
individuals,  and  to  grants  of  property  made  by  the  State  to  in- 
dividuals or  to  corporations,  but  that  the  rights  and  franchises 
conferred  upon  private  as  distinguished  from  public  corporations 
by  the  legislative  acts  under  which  their  existence  was  authorized, 
and  the  right  to  exercise  the  functions  conferred  upon  them  by 
the  statute,  were,  when  accepted  by  the  corporators,  contracts 
which  the  State  could  not  impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation 
which  liad  been  passed  as  laws  of  a  public  character,  partaking  in 
no  general  sense  of  a  bargain  between  the  States  and  the  corpora- 
tions which  they  created,  but  which  yet  conferred  private  rights, 
were  no  longer  subject  to  amendment,  alteration,  or  repeal,  except 
by  the  consent  of  the  corporate  body,  and  that  the  general  control 
which  the  legislatures  creating  such  bodies  had  previously  sup- 
posed they  had  the  right  to  exercise  no  longer  existed.  It  wias, 
no  doubt,  with  a  view  to  suggest  a  method  by  which  the  State 
legislatures  could  retain  in  a  large  measure  this  important  power, 
without  violating  the  provision  of  the  Federal  Constitution,  that 
Story,  J.,  in  his  concurring  opinion  in  the  Dartmouth  College 
case,  suggested  that  when  the  legislature  was  enacting  a  char- 
ter for  a  corporation,  a  provision  in  the  statute  reserving  to 
the  legislature  the  right  to  amend  or  repeal  it  must  be  held  to  be  a 
part  of  the  contract  itself,  and  the  subsequent  exercise  of  the  right 
would  be  in  accordance  with  the  contract,  and  could  not,  there- 
fore, impair  its  obligation.  And  he  cites  with  approval  the  ob- 
servation we  have  already  quoted  from  the  case  of  Wales  v.  Stet- 
son, 2  Mass.  143. 

It  would  seem  that  the  States  were  not  slow  to  avail  them- 
selves of  this  suggestion,  for  while  we  have  not  time  to  examine 
their  legislation  for  the  result,  we  have  in  one  of  the  cases  cited  to 
us  as  to  the  effect  of  a  repeal  (McLaren  v.  Pennington,  i  Paige 
[N.  Y.]  102),  in  which  the  legislature  of  New  Jersey,  when  char- 
tering a  bank  with  a  capital  of  $400,000  in  1824,  declared  by  its 
seventeenth  section  that  it  should  be  lawful  for  the  legislature 
at  any  time  to  alter,  amend,  and  repeal  the  same.  And  Kent, 
2  Com.  307,  speaking  of  what  is  proper  in  such  a  clause,  cites  as  an 
example  a  charter  by  the  New  York  legislature,  of  the  date  of  Feb- 
ruary 25,  1822.  How  long  the  legislature  of  Massachusetts  con- 
tinued to  rely  on  a  special  reservation  of  this  power  in  each  char- 
ter as  it  was  granted,  it  is  unnecessary  to  inquire,  for  in  1831  it 
enacted  as  a  law  of  general  application,  that  all  charters  of  cor- 
porations thereafter  granted  should  be  subject  to  amendment,  al- 
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teration,  and  repeal  at  the  pleasure  of  the  legislature,  and  such 
has  been  the  law  ever  since. 

This  history  of  the  reservation  clause  in  acts  of  incorporation 
supports  our  proposition,  that  whatever  right,  franchise,  or  power 
in  the  corporation  depends  for  its  existence  upon  the  granting 
clauses  of  the  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court  and  of  other 
courts  on  the  same  question.  Pennsylvania  College  Cases,  supra; 
Tomlinson  v.  Jessup,  15  Wall.  454;  Railroad  Company  v.  Maine, 
96  U.  S.  499 ;  Sinking  Fund  Cases,  99  id.  700 ;  Railroad  Company 
V.  Georgia,  98  id,  359 ;  McLaren  v.  Pennington,  supra;  Erie  &  N. 
E.  Railroad  v,  Casey,  supra;  Miners*  Bank  v.  United  States, 
I  Greene  (Iowa),  553 ;  2  Kent  Com.  306,  307. 

It  results  from  this  view  of  the  subject  that  whatever  right  re- 
mained in  the  Marginal  Company  to  its  rolling-stock,  its  horses, 
its  harness,  its  stables,  the  debts  due  to  it,  and  the  funds  on  hand, 
if  any,  it  no  longer  had  the  right  to  run  its  cars  through  the 
streets,  or  any  of  the  streets,  of  Boston.  It  no  longer  had  the 
right  to  cumber  these  streets  with  a  railroad  track  which  it  could 
not  use,  for  these  belonged  by  law  to  no  person  of  right,  and  were 
vested  in  defendants  only  by  virtue  of  the  repealed  charter. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  legislature 
to  grant  to  another  corporation,  as  it  did,  the  authority  to  operate 
a  street  railroad  through  the  same  streets  and  over  the  same 
ground  previously  occupied  by  the  Marginal  Company. 
Whether  this  action  was  oppressive  or  unjust  in  view  of  the  pub- 
lic good,  or  whether  the  legislature  was  governed  by  sufficient 
reason  in  thus  repealing  the  charter  of  one  company  and  in  char- 
tering another  at  the  same  time  to  perform  as  part  of  its  functions 
the  duties  required  of  the  first,  is  not,  as  we  have  seen,  a  judicial 
question  in  this  case.  It  may  well  be  supposeSTTTahswer  were  re- 
quired to  the  complainant's  bill,  that  it  was  made  to  appear  that 
the  Marginal  Company  had  shown  its  incapacity  to  fulfil  the  ob- 
jects for  which  it  was^created,  and  tfiaf  another  corporation,  em- 
bracing larger  area7^dnnectmg~with  more  freight  depots  and 
wharves,  and  with  more  capitalTcduld  better  serve  the  public  in 
the  matter  for  which  both  franchises  were  given. 

That  in  creating  the  later  corporation,  whose  object  was  to  ful- 
fil a  public  use,  it  could  authorize  it  to  take  such  property  of  other 
corporations  as  might  be  necessary  to  that  use,  as  well  as  that  of 
individuals,  can  hardly  admit  of  question.  Sec.  4  of  the  act 
gives  this  power  to  the  Union  Company  with  reference  to  the 
tracks  of  all  street  railroads  in  the  city,  and  provides  that  in  the 
event  of  an  inability  to  agree  with  the  owners  of  these  tracks  as  to 
compensation,  that  shall  be  determined  in  accordance  with  the 


200  GREENWOOD  V.  FREIGHT  COMPANY.  [CHAP.  II. 

provisions  of  general  laws  previously  enacted  on  that  subject.  To 
this  there  can  be  no  valid  legal  objection.  The  property  of  cor- 
porations, even  including  their  franchises,  when  that  is  necessary, 
may  be  taken  for  public  use  under  the  power  of  eminent  domain, 
on  making  due  compensation.  West  River  Bridge  Co.  v.  Dix, 
6  How.  507;  Central  Bridge  Corporation  v.  City  of  Lowell,  4 
Gray  (Mass.),  474;  Boston  Water-power  Co.  v.  Boston  & 
Worcester  Railroad  Corporation,  23  Pick  (Mass.)  360;  Rich- 
mond, etc.,  Railroad  Co.  v.  Louisa  Railroad  Co.,  13  How.  71. 

But  it  is  the  sixth  section  of  the  act  which  is  most  bitterly  as- 
sailed as  an  invasion  of  appellant's  rights.  It  declares  that  the 
Union  Freight  Company,  within  four  months  from  the  passage  of 
the  act,  shall  take  the  tracks,  or  any  part  thereof,  of  the  Marginal 
Freight  Company,  subject  to  the  laws  relating  to  taking  land  by 
railroad  companies  and  the  compensation  therefor.  If,  as  the 
language  seems  to  imply,  the  new  company  is  bound  to  take  so 
much  of  the  track  of  the  old  one  as  it  shall  need  or  elect  to  use, 
and  pay  for  it  within  four  months,  it  is  a  requirement  favorable 
to  this  company  in  preference  to  others,  and  with  especial  refer- 
ence to  the  fact  that  its  power  to  use  the  track  for  railroad  pur- 
poses has  ceased.  If  it  is  merely  a  permission  to  take  the  track  on 
payment  of  compensation,  it  is  still  a  favor  to  the  Marginal  Com- 
pany to  require  this  to  be  done  within  four  months. 

A  suggestion  is  made  that  the  Marginal  Company  acquired  by 
purchase,  for  $15,000,  the  right  to  the  use  of  the  track  of  the 
Commercial  Freight  Company,  and  that  this  property  stands  on 
different  grounds  from  the  remainder  of  its  track. 

We  are  unable  to  discover  any  difference  in  principle.  If  the 
new  company  takes  this  track,  or  takes  the  Marginal  Company's 
right  to  use  it,  we  suppose  the  latter  will  be  entitled  to  compensa- 
tion for  its  interest  in  it,  as  for  other  property  taken  for  a  public 
use. 

In  fact,  in  regard  to  the  whole  question  discussed  as  to  the 
mode  of  making  compensation,  and  its  sufficiency  to  indemnify  the 
Marginal  Company  for  what  is  taken,  it  seems  to  us  to  be  prema- 
ture; for  whenever  the  attempt  to  adjust  the  compensation  is 
made,  the  question  of  its  sufficiency  and  its  compliance  with  the 
law  on  that  subject  may  arise,  and  it  can  then  be  decided. 

Nor  are  we  satisfied  of  the  soundness  of  the  argument  of  coun- 
sel, that  the  clause  in  the  Marginal  Company's  charter  which  de- 
clares it  to  be  subject  to  the  restrictions  and  liabilities  contained 
in  the  general  laws  relating  to  street  railways,  withdraws  it  from 
the  operation  of  the  forty-first  section  of  chapter  68  of  the  Gen- 
eral Laws  of  the  State.  The  latter  clause  declares  all  acts  of  in- 
corporation subject  to  its  provisions.     This  subjection  is  not  im- 
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paired  by  the  fact  that  a  particular  corporation  is  made  by  its  char- 
ter subject  to  other  laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  charter 
of  the  Marginal  Company  is  to  be  decided  by  the  construction  of 
the  general  statute,  whose  effect  and  history  we  have  discussed. 

These  considerations  require  the  affirmance  of  the  decree  of  the 
Circuit  Court  sustaining  the  demurrer  to  appellant's  bill. 

Decree  affirmed.  """"" 

Gray,  J.,  did  not  sit  in  this  case,  nor  take  any  part  in  decid- 
ing it. 


CHICAGO  LIFE  INSURANCE  COMPANY  v.  NEEDLES, 

Auditor. 

In  the  Supreme  Court  of  the  United  States,  March  2,  1885. 

[Reported  in  113  United  States  Reports  574.] 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  C.  Bonney  for  plaintiff  in  error. 

/.  L.  High,  E,  B.  Sherman  with  him,  for  defendant  in  error. 

Harlan,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  General  Assembly  of  Illinois,  approved  Feb- 
niar}'  16,  1865,  certain  named  persons  were  created  a  body  politic 
and  corporate  by  the  name  of  the  Traveller's  Insurance  Company, 
with  authority  to  carry  on  the  business  of  insuring  persons 
against  the  accidental  loss  of  life  or  personal  injury  sustained 
while  travelling  by  railways,  steamers,  and  other  modes  of  con- 
veyance. Subsequently,  by  an  act  approved  February  21,  1867 — 
the  provisions  of  which  were  formally  accepted  by  the  company 
— its  name  was  changed  to  that  of  the  Chicago  Life  Insurance 
G)mpany,  and  it  was  invested  with  power  to  make  insurance  upon 
the  lives  of  individuals,  and  of  persons  connected  by  marital  rela- 
tions to  those  applying  for  insurance,  or  in  whom  the  applicant 
had  a  pecuniary  interest  as  creditor  or  otherwise ;  "  to  secure 
trusts,  grants,  annuities,  and  endowments,  and  purchase  the  same, 
in  such  manner,  and  for  such  premiums  and  considerations  as  the 
board  of  directors  or  executive  committee  shall  direct."  That,  as 
well  as  the  original  act,  was  declared  to  be  a  public  act,  to  be  lib- 
erally construed  for  the  purposes  therein  mentioned. 

A  general  law  of  the  State,  approved  March  26,  1869,  and 
which  took  effect  July  i,  1869,  entitled  "  An  Act  to  organize  and 
regulate  the  business  of  life  insurance,"  provides  (§  10) :  "When 
the  actual  funds  of  any  life  insurance  company  doing  business  in 
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this  State  are  not  of  a  net  value  equal  to  the  net  value  of  its  poli- 
cies, according  to  the  *  combined  experience '  or  *  actuaries  '  rate  of 
mortality,  with  interest  at  four  per  cent,  per  annum,  it  shall  be 
the  duty  of  the  auditor  to  give  notice  to  such  company  and  its 
agents  to  discontinue  issuing  new  policies  within  the  State  until 
such  time  as  its  funds  have  become  equal  to  its  liabilities,  valuing 
its  policies  as  aforesaid.  Any  officer  or  agent  who,  after  such  no- 
tice has  been  given,  issues  or  delivers  a  new  policy  from  and  on 
behalf  of  such  company  before  its  funds  have  become  equal  to  its 
liabilities  as  aforesaid,  shall  forfeit,  for  each  offense,  a  sum  not 
exceeding  one  thousand  dollars."  The  same  statute  requires, 
among  other  things,  every  life  insurance  company  incorporated  in 
Illinois  to  transmit  to  the  auditor,  on  or  before  the  first  day  of 
March,  in  each  year,  a  sworn  statement  of  its  business,  standing,, 
and  affairs,  in  the  form  prescribed  or  authorized  by  law  and 
adapted  to  its  business ;  empowers  that  officer  to  address  inquiries 
to  any  company  in  relation  to  its  doings  or  condition,  or  to  any 
other  matter  connected  with  its  transactions,  to  which  it  was 
required  to  make  prompt  reply;  and  makes  it  his  duty  to  make, 
or  cause  to  be  made,  an  examination  of  its  condition  and  affairs, 
whenever  he  deems  it  expedient  to  do  so,  or  whenever  he  has  good 
reason  to  suspect  the  correctness  of  any  annual  statement,  or  that 
its  affairs  are  in  an  unsound  condition.  The  provisions  relating 
to  life  insurance  companies  incorporated  in  other  States  and  do- 
ing business  in  Illinois  need  not  be  here  examined,  or  their  effect 
determined. 

By  another  general  statute,  approved  February  17,  1874,  in 
force  July  i,  1874,  it  is  provided  as  follows: 

"  Sec.  I.  If  the  auditor  of  State,  upon  examination  of  any  in- 
surance company  incorporated  in  this  State,  is  of  the  opinion  that 
it  is  insolvent,  or  that  its  condition  is  such  as  to  render  its  further 
continuance  in  business  hazardous  to  the  insured  therein,  or  to  the 
public,  or  that  it  has  failed  to  comply  with  the  rules,  restrictions  or 
conditions  provided  by  law,  or  has  exceeded,  or  is  exceeding  its 
corporate  powers,  he  shall  apply  by  petition  to  a  judge  of  any  Cir- 
cuit Court  of  this  State  to  issue  an  injunction,  restraining  such 
company,  in  whole  or  in  part,  from  further  proceeding  with  its 
business,  until  a  full  hearing  can  be  had,  or  otherwise,  as  he  may 
direct.  It  shall  be  discretionary  with  such  judge,  either  to  issue 
said  injunction  forthwith,  or  to  grant  an  order  for  such  company, 
upon  such  notice  as  he  may  prescribe,  to  show  cause  why  said 
injunction  should  not  issue,  or  to  cause  a  hearing  to  be  had  on 
complaint  and  answer,  or  otherwise,  as  in  ordinary  proceedings 
in  equity,  before  determining  whether  an  injunction  shall  be  is- 
sued.    He  may  in  all  such  cases  make  such  orders  and  decrees. 
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from  time  to  time,  as  the  exigencies  and  equities  of  the  case  may 
require,  and  in  any  case,  after  a  full  hearing  of  all  parties  inter- 
ested, may  dissolve,  modify,  or  perpetuate  such  injunction,  and 
make  all  such  orders  and  decrees  as  may  be  needful  to  suspend, 
restrain,  or  prohibit  the  further  continuance  of  the  business  of 
the  compjmy." 

"  Sec.  5.  When  the  charter  of  any  such  insurance  company  ex- 
pires, is  forfeited,  or  annulled,  or  the  corporation  is  restrained 
from  further  prosecution  of  its  business,  or  is  dissolved,  as  herein- 
before provided,  the  court,  on  application  of  the  auditor,  or  of  a 
member,  stockholder,  or  creditor,  may,  at  any  time  before  the  ex- 
piration of  said  two  years,  appoint  one  or  more  persons  to  be  re- 
ceivers, to  take  charge  of  the  estate  and  effects  of  the  company,  in- 
cluding such  securities  as  may  be  deposited  with  the  auditor  or 
treasurer  of  State,  and  to  collect  the  debts  due,  and  property  be- 
longing to  it,  with  power  to  prosecute  and  defend  suits  in  the 
name  of  the  corporation,  or  in  their  own  names,  to  appoint  agents 
under  them,  and  do  all  other  acts  necessary  for  the  collection,  mar- 
shalling, and  distributing  of  the  assets  of  the  company,  and  the 
closing  of  its  concerns ;  and,  when  necessary  for  the  final  settle- 
ment of  its  unfinished  business,  the  powers  of  such  receivers  may 
be  continued  as  long  as  the  court  deems  necessary  therefor." 

"  Sec.  9.  The  mode  of  summoning  parties  into  court,  the  rules 
of  practice,  course  of  procedure,  and  powers  of  courts,  in  cases 
arising  under  this  act,  shall  be  the  same  as  in  ordinary  proceed- 
ings in  equity  in  this  State,  except  as  herein  otherwise  provided." 

Under  the  authority  conferred  by  the  latter  statute  the  auditor 
caused  an  examination  to  be  made,  by  the  chief  clerk  of  the  in- 
surance department  of  the  State,  into  the  condition  of  this  com- 
pany. That  officer  reported  that  it  had  been  doing  a  losing  busi- 
ness for  several  years,  was  insolvent  within  the  meaning  of  the 
statute,  and  that  immediate  steps  should  be  taken  to  appoint  a  re- 
ceiver, to  the  end  that  the  affairs  of  the  company  be  wound  up  as 
quickly  as  possible,  as  being  for  the  best  interests  of  its  policy- 
holders. As  the  result  of  that  examination,  the  present  proceed- 
ings were  commenced  by  the  auditor  in  the  Circuit  Court  of 
Cook  County  under  the  said  act  of  1874.  The  petition  filed  by 
him  shows  that,  in  his  opinion,  the  condition  of  the  company  ren- 
dered its  further  continuance  in  business  hazardous  to  the  insured. 
He  prayed  that  the  company  be  enjoined  from  further  prosecut- 
ing its  business ;  that  a  receiver  be  appointed  to  take  charge  of  its 
real  estate  and  effects ;  and  that  such  other  relief  be  granted  as 
should  be  meet.  An  injunction  was  issued,  and  a  receiver  ap- 
pointed, with  authority  to  take  possession  of  the  property  of  the 
company,  the  latter  being  directed    to  execute   all    conveyances 
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necessary  to  vest  in  him  full  title  to  all  its  property,  assets,  and 
choses  in  action.  The  company,  by  its  answer,  put  the  plaintiff  on 
proof  of  all  the  material  allegations  of  the  petition.  At  the  final 
hearing,  it  moved  the  court,  upon  written  grounds,  for  a  final 
decree  in  its  behalf;  one  of  which  was,  that  the  statutes  of  the 
State,  under  which  these  proceedings  were  had,  were  in  violation 
of  the  Constitution  of  the  United  States,  in  that  they  impaired  the 
obligation  of  the  contract  between  the  State  and  the  company,  as 
well  as  of  the  contracts  betwen  the  company  and  its  policy-holders 
and  creditors. 

This  motion  was  denied,  and  a  final  judgment  rendered  perpet- 
ually enjoining  the  company  from  further  prosecution  of  its  busi- 
ness. From  that  judgment  a  writ  of  error  was  prosecuted  to  the 
Supreme  Court  of  the  State,  where,  among  other  things,  was  as- 
signed for  error  the  refusal  of  the  court  of  original  jurisdiction 
to  adjudge  that  the  said  statutes  of  Illinois  were  in  violation  of  the 
Constitution  of  the  United  States.  The  judgment  of  the  in- 
ferior court  was,  in  all  things,  affirmed  by  the  Supreme  Court  of 
the  State,  and  from  that  judgment  of  affirmance  the  present  writ 
of  error  is  prosecuted. 

The  Supreme  Court  of  Illinois  did  not,  in  terms,  pass  upon 
the  claim  distinctly  made  there,  as  in  the  court  of  original  juris- 
diction, that  the  statutes  in  question  were  in  derogation  of  rights 
and  privileges  secured  to  appellant  by  the  Constitution  of  the 
United  States.  But  the  final  judgment  necessarily  involved  an 
adjudication  of  that  claim ;  for,  if  the  statutes,  upon  the  authority 
of  which  alone  the  auditor  of  State  proceeded,  are  repugnant  to 
the  National  Constitution,  that  judgment  could  not  properly  have 
been  rendered.  This  court,  therefore,  has  jurisdiction  to  inquire 
whether  any  right  or  privilege  protected  by  the  Constitution  of 
the  United  States  has  been  withheld  or  denied  by  the  judgment 
below.  And  our  jurisdiction  is  not  defeated,  because  it  may  ap- 
pear, upon  examination  of  this  federal  question,  that  the  statutes 
of  Illinois  are  not  repugnant  to  the  provisions  of  that  instrument. 
Such  an  examination  itself  involves  the  exercise  of  jurisdiction. 
The  motion  to  dismiss  the  writ  of  error  upon  the  ground  that  the 
record  does  not  raise  any  question  of  a  federal  nature  must,  there- 
fore, be  denied. 

The  case  upon  the  merits,  so  far  as  they  involve  any  question 
of  which  this  court  may  take  cognizance,  is  within  a  very  narrow 
compass.  The  main  proposition  of  the  counsel  is  that  the  obliga- 
tion of  the  contract  which  the  company  had  with  the  State,  in  its 
original  and  amended  charter,  will  be  impaired  if  that  company 
be  held  subject  to  the  operation  of  subsequent  statutes,  regulat- 
ing the  business  of  life  insurance  and  authorizing  the  courts,  in 
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certain  contingencies,  to  suspend,  restrain,  or  prohibit  insurance 
companies  incorporated  in  Illinois  from  further  continuance  in 
business.*  This  position  cannot  be  sustained,  consistently  with  the 
power  which  the  State  has,  and,  upon  every  ground  of  public  pol- 
icy, must  always  have,  over  corporations  of  her  own  creation.  Nor 
is  it  justified  by  any  reasonable  interpretation  of  the  language  of 
the  company's  charter.^j^he  right  of  the  plaintiff  in  error  to  exist 
as  a  corporation,  and  its  authority,  in  that  capacity,  to  conduct  the 
particular  business  for  which  it  was  created,  were  granted,  subject      '/y 
to  the  condition  that  the  privileges  and  franchises  conferred  upon  i 
it  should  not  be  abused,  or  so  employed  as  to  defeat  the  ends  for  I 
which  it  was  established,  and  that,  when  so  abused  or  misem-   \ 
ployed,  they  might  be  withdrawn  or  reclaimed  by  the  State,  in    \ 
sudi  way  and  by  such  modes  of  procedure  as  were  consistent  with     \ 
law.    Although  no  such  condition  is  expressed  in  the  company's      j 
charter,  it  is  necessarily  implied    in  every  g^ant    of    corporate     I 
existence.    Terrett  v,  Taylor,  9  Cranch,  43,  51 ;  Angell  &  Ames    J 
on  Corporations,  9th  Edit.  §  774,  note.  ^ 

Equally  implied,  in  our  judgment,  is  the  condition  that  the  cor- 
poration shall  be  subject  to  such  reasonable  regulations,  in  respect 
to  the  general  conduct  of  its  affairs,  as  the  legislature  may,  from 
time  to  time,  prescribe,  which  do  not  materially  interfere  with  or 
obstruct  the  substantial  enjoyment  of  the  privileges  the  State  has 
granted,  and  serve  only  to  secure  the  ends  for  which  the  corpora- 
tion was  created.  Sinking  Fund  Cases,  99  U.  S.  68,  70;  Com- 
monwealth V.  Farmers'  &  Mechanics'  Bank,  21  Pick.  542;  Com- 
mercial Bank  v.  Mississippi,  4  Sm.  &  Marsh.  497,  503.  If  this 
condition  be  not  necessarily  implied,  then  the  creation  of  corpora- 
tions, with  rights  and  franchises  which  do  not  belong  to  individual 
citizens,  may  become  dangerous  to  the  public  welfare  through  the 
ignorance,  or  misconduct,  or  fraud  of  those  to  whose  management 
their  affairs  are  intrusted.  It  would  be  extraordinary  if  the  legis- 
lative department  of  a  government,  charged  with  the  duty  of 
enacting  such  laws  as  may  promote  the  health,  the  morals,  and 
the  prosperity  of  the  people,  might  not,  when  unrestrained  by  con- 
stitutional limitations  upon  its  authority,  provide,  by  reasonable 
regulations,  against  the  misuse  of  special  corporate  privileges 
which  it  has  granted,  and  which  could  not,  except  by  its  sanction, 
express  or  implied,  have  been  exercised  at  all. 

If  the  State  had  no  such  power,  then  the  statutes  under  which 
she  proceeds  would  impair  the  contract  which  the  company  had 
with  her  by  its  charter.  But  can  it  be  possible  that  the  State, 
which  brought  this  corporation  into  existence  for  the  purpose  of 
conducting  the  business  of  life  insurance,  is  powerless  to  protect 

*Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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the  people  against  it,  when — ^assuming,  as  we  must,  the  facts  to  be 
such  as  the  judgment  below  implies — ^its  further  continuance  in 
business  would  defeat  the  object  of  its  creation,  and  be  a  fraud 
upon  the  public,  and  on  its  creditors  and  policy-holders?  Did 
the  company,  by  its  charter,  have  a  contract  that  it  should,  without 
reference  to  the  will  of  the  State,  or  the  public  interests,  exercise 
the  franchises  granted  by  the  State  after  it  became  insolvent  and 
consequently  unable  to  meet  the  obligations  which,  as  a  corpora- 
tion, under  the  sanction  of  the  State,  it  had  assumed  to  its  policy- 
holders? Our  answer  to  these  questions  is  sufficiently  indicated 
by  what  has  been  said^^J^he  act  of  1869  does  not  contain  any 
regulation  respecting  the  affairs  of  any  corporation  of  Illinois 
which  is  not  reasonable  in  its  character,  or  which  is  not  promotive 
of  the  interests  of  all  concerned  in  its  management.  It  only  guards 
against  mismanagement  and  misconduct ;  its  requirements  consti- 
tute reasonable  regulations  of  the  business  of  such  local  corpora- 
tions ;  it  does  not  impair  the  obligation  of  any  contract  which  this 
company  had  with  the  State;  the  conditions  imposed  upon  the 
rights  of  the  company  to  continue  the  issuing  of  policies  are 
\  ^either  arbitrary  nor  oppressive. 

The  same  general  observations  apply  to  the  act  of  1874,  which, 
recognizing  the  contract  right  of  the  company  to  carry  on  business 
as  a  corporation,  does  not,  by  a  legislative  decree  merely,  based 
upon  the  ex  parte  representations  of  public  officers,  assume  to 
withdraw  that  right.  There  is  no  denial,  as  counsel  supposes,  of 
the  equal  protection  of  the  laws,  nor  any  deprivation  of  property 
without  due  process  of  law;  for  that  statute  authorizes  a  pub- 
lic officer  to  bring  the  company  before  a  judicial  tribunal,  which, 
after  full  opportunity  for  defense,  may  determine  whether  it  is  in- 
solvent or  its  condition  such  as  to  render  its  continuance  in  busi- 
ness hazardous  to  the  insured  or  to  the  public,  or  whether  it  has 
exceeded  its  corporate  powers,  or  violated  the  rules,  restrictions  or 
conditions  prescribed  by  law ;  grounds  which,  if  established,  con- 
stitute sufficient  reason  why  the  corporate  franchises  and  priv- 
ileges granted  by  the  State  should  be  no  longer  enjoyed.  Terrett 
V,  Taylor,  uhi  supra;  2  Kent's  Com.  304,  312;  Slee  v.  Bloom,  5 
Johns.  Ch.  366,  379;  Commonwealth  v.  Farmers'  &  Mechanics' 
Bank,  21  Pick.  542.  See  also  Angell  &  Ames  on  Corporations, 
§  774,  and  note,  9th  Ed.  That  a  suit,  for  such  purposes,  might  be 
instituted  if,  in  the  opinion  of  the  auditor  of  State,  any  of  those 
grounds  existed,  affords  no  justification  to  characterize  this  pro- 
ceeding as  harsh  or  arbitrary ;  for,  at  last,  the  final  judgment  of 
the  court  must  depend  upon  the  facts  as  established  by  compe- 
tent evidence,  and  not  upon  the  mere  opinion  of  that  officer.  In- 
deed, the  existence  of  such  an  opinion,  upon  the  part  of  that  of- 
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ficer,  as  a  condition  of  his  right  to  institute  the  proceedings  pre- 
scribed by  the  act  of  1874,  is  in  the  interest  of  the  corporations 
embraced  by  its  provisions;  for  it  furnishes  some  protection 
against  hasty  or  oppressive  action  against  them. 

These  views  are  strengthened  by  the  company's  acceptance  of 
the  amended  charter  granted  in  1867.  The  fifth  section  of  that 
act  is  in  these  words :  "  This  act  and  the  act  to  which  this  is  an 
amendment  shall  not  be  deemed  to  exempit  said  company  from  the 
operation  of  such  general  laws  as  may  be  hereafter  enacted  by 
the  General  Assembly  on  the  subject  of  life  insurance."  That 
section  may  not  be  equivalent  to  a  reservation  of  the  right  of  the 
legislature  to  alter,  amend,  or  repeal  the  original  charter  at  pleas- 
ure; and  if  it  be  admitted  that  the  company,  prior  to  that 
amendment,  could  not  have  been  subjected  to  the  regulations  pre- 
scribed by  the  acts  of  1869  and  1874,  yet  it  was  entirely  compe- 
tent for  it  to  waive — ^as,  by  its  acceptance  of  the  amended  charter, 
it  did  waive — ^any  such  exemption,  and,  in  consideration  of  the 
grant  of  additional  powers,  or  without  any  consideration  of  that 
character,  agree  to  come  under  the  general  laws  on  the  subject 
of  the  business  in  which  it  was  engaged,  which  did  not  materially 
impair  its  right  to  carry  on  that  business,  or  take  from  it  any 
substantial  privilege  conferred  by  the  original  charter.  It  took 
the  additional  rights  given  by  the  act  of  1867,  subject  to  the  con- 
dition imposed  by  its  fifth  section. 

Judgment  affirmed. 


MISSOURI  PACIFIC  RAILWAY  CO  v.  HUMES. 

In  the  Supreme  Court  of  the  United  States,  November  23, 

1885. 

[Reported  in  115  United  States  Reports  512.] 

A.  B,  Browne,  A.  T,  Britton  and  Thomas  I.  Partis  were  with 
him  on  the  brief,  for  plaintiff  in  error. 

The  court  declined  to  hear  argument  for  defendant  in  error. 

George  P.  Jackson  for  the  defendant  in  error,  and  T,  K,  Skin- 
ner filed  a  brief  for  same. 

Field,  J.,  delivered  the  opinion  of  the  court.  After  stating  the 
facts  in  the  language  reported  above,  he  continued  :^ 

The  ruling  below  on  the  objections  to  the  validity  of  the  statute 
of  Missouri,  so  far  as  they  are  founded  on  its  asserted  conflict 
with  the  Constitution  of  that  State,  is  not  open  to  review  here. 
As  the  case  comes  from  a  State  court,  our  jurisdiction  is  limited  to 

*The  statement  of  facts  has  been  omitted. — Ed. 
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the  objection  that  the  statute  violates  the  first  section  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States,  in 
that  it  deprives  the  defendant  of  property  without  due  process  of 
law,  so  far  as  it  allows  a  recovery  of  damages^for  stock  killed  or 
injured  in  excess  of  its  value,  and  also  in  that  it  denies  to  the  de- 
fendant the  equal  protection  of  the  laws. 

That  section,  in  declaring  that  no  State  shall  "  deprive  any  per- 
son of  li^e,  liberty,' or  property  without  due  process  of  law,"  differs 
from  similar  clauses  in  the  Constitution  of  every  State,  only  in 
that  they  apply  merely  to  the  State  authorities.  The  same  mean- 
ing, however,  must  be  given  to  the  words  "  due  process  of  law," 
found  in  all  of  them. 

It  would  be  difficult  and  perhaps  impossible  to  g^ve  to  those 
words  a  definition,  at  once  accurate  and  broad  enough  to  cover 
every  case.  This  difficulty,  and  perhaps  impossibility,  was  re- 
ferred to  by  Miller,  J.,  in  Davidson  v.  New  Orleans,  96  U.  S.  97, 
where  the  opinion  was  expressed  that  it  is  wiser  to  ascertain  their 
intent  and  application  by  the  "  gradual  process  of  judicial  inclu- 
sion and  exclusion,  as  the  cases  presented  for  decision  shall  re- 
quire, with  the  reasoning  on  which  such  decisions  may  be 
founded."  P.  104. 

In  England  the  requirement  of  due  process  of  law,  in  cases 
where  life,  liberty,  and  property  were  affected,  was  originally  de- 
signed to  secure  the  subject  against  the  arbitrary  action  of  the 
Crown,  and  to  place  him  under  the  protection  of  the  law.  The 
words  were  held  to  be  the  equivalent  of  "  law  of  the  land."  And 
a  similar  purpose  must  be  ascribed  to  them  when  applied  to  a 
legislative  body  in  this  country ;  that  is,  that  they  are  intended,  in 
addition  to  other  guaranties  of  private  rights,  to  give  increased 
security  against  the  arbitrary  deprivation  of  life  or  liberty,  and 
the  arbitrary  spoliation  of  property.  But,  from  the  number  of 
instances  in  which  these  words  are  invoked  to  set  aside  the  legis- 
lation of  the  States,  there  is  abundant  evidence,  as  observed  by 
Miller,  J.,  in  the  case  referred  to,  "  that  there  exists  some  strange 
misconception  of  the  scope  of  this  provision,  as  found  in  the 
Fourteenth  Amendment."  It  seems,  as  he  states,  to  be  looked  upon 
"  as  a  means  of  bringing  to  the  test  of  the  decision  of  this  court 
the  abstract  opinions  of  every  unsuccessful  litigant  in  a  State 
court,  of  the  justice  of  the  decision  against  him,  and  of  the  merits 
of  the  legislation  on  which  such  a  decision  may  be  founded." 
This  language  was  used  in  1877,  ^^^  now,  after  the  lapse  of  eight 
years,  it  may  be  repeated  with  an  expression  of  increased  sur- 
prise at  the  continued  misconception  of  the  purpose  of  the  pro- 
vision. 

If  the  laws  enacted  by  a  State  be  within  the  legitimate  sphere 
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of  legislative  power,  and  their  enforcement  be  attended  with  the 
observance  of  those  general  rules  which  our  system  of  jurispru- 
dence prescribes  for  the  security  of  private  rights,  the  harshness, 
injustice,  and  oppressive  character  of  such  laws  will  not  invalidate 
them  as  affecting  life,  liberty,  or  property  without  due  process  of 
law.  Within  the  present  century  the  punishment  of  death  or 
long  imprisonment  was  inflicted  in  England  for  many  offenses 
which  are  not  now  visited  with  any  severer  penalty  than  a  fine 
or  a  short  confinement,  yet  no  one  has  ever  pretended  that  life  or 
liberty  was  taken  thereby  without  due  process  of  law.  And  it 
often  happens  that  heavy  and  oppressive  burdens  arc  imposed 
by  statute  upon  residents  of  cities  and  counties,  not  merely  to 
meet  the  necessary  expenses  of  government,  but  for  buildings  and 
improvements  of  doubtful  advantage,  which  sometimes,  as  in 
changing  the  grade  of  streets,  seriously  depreciate  the  value  of 
property.  Yet,  if  no  rule  of  justice  is  violated  in  the  provisions 
for  the  enforcement  of  such  a  statute,  its  operation,  in  lessening 
the  value  of  the  property  affected,  does  not  bring  it  under  the 
objection  of  depriving  a  person  of  property  without  due  process 
of  law.  It  is  hardly  necessary  to  say  that  the  hardship^  impolicy, 
or  injustice  of  State  laws  is  not  necessarily  an  objection  to  their 
constitutional  validity ;  and  that  the  remedy  for  evils  of  that  char- 
acter is  to  be  sought  from  State  legislatures.  Our  jurisdiction 
cannot  be  invoked  unless  some  right  claimed  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States  is  invaded.  This  court 
is  not  a  harbor  where  refuge  can  be  found  from  every  act  of  ill- 
advised  and  oppressive  State  legislation. 

It  is  the  duty  of  every  State  to  provide,  in  the  administration 
of  justice,  for  the  redress  of  private  wrongs ;  yet  the  damages 
which  should  be  awarded  to  the  injured  party  are  not  always 
readily  ascertainable.  They  are  in  many  cases  a  matter  of  con- 
jectural estimate,  in  relation  to  which  there  may  be  great  dif- 
ferences of  opinion.  The  general  rule  undoubtedly  is  that  they  ^  y 
should  be  precisely  commensurate  with  the  injury.  Yet  in  Eng-  ^. 
land  and  in  this  country  they  have  been  allowed  in  excess  of  com-  ^ 
pensation,  whenever  malice,  gross  neglect,  or  oppression  has 
caused  or  accompanied  the  commission  oT  the  injury  complained 
of.  "  The  law,"  says  Sedgwick  in  his  excellent  treatise  on  dam- 
ages, "  permits  the  jury  to  give  what  it  terms  punitory,  vindictive, 
or  exemplary  damages;  in  other  words,  blends  together  tHe  in- 
terests of  society  and  of  the  aggrieved  individual,  and  gives  dam- 
ages not  only  to  recompense  the  sufferer,  but  to  punish  the  of- 
fender." The  discretion  of  the  jury  in  such  cases  is  not  controlled 
by  any  very  definite  rules ;  yet  the  wisdom  of  allowing  such  addi- 
tional damages  to  be  given  is  attested  by  the  long  continuance  of 
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the  practice.  "  We  are  aware/*  said  Grier,  J.,  in  Day  v.  Wood- 
worth,  13  How.  362,  speaking  for  this  court,  "  that  the  propriety 
of  this  doctrine  has  been  questioned  by  some  writers ;  but  if  re- 
peated judicial  decisions  for  more  than  a  century  are  to  be 
received  as  the  best  exposition  of  what  the  law  is,  the  question 
will  not  admit  of  argument.  By  the  common  as  well  as  by  statute 
law,  men  are  often  punished  for  aggravated  misconduct  or  law- 
less acts  by  means  of  a  civil  action,  and  the  damages,  inflicted  by 
way  of  penalty  or  punishment,  given  to  the  party  injured."  P.  371. 
See  also  Milwaukee  &  St.  Paul  Railway  Co.  v.  Arms,  91 
U.  S.  489. 

For  injuries  resulting  from  a  neglect  of  duties,  in  the  discharge 

of  which  the  public  is  interested,  juries  are  also  permitted  to 

^pCyLyi^  '       j  assess  exemplary  damages.    These  may  perhaps  be  considered  as 

falling  under  the  head  of  cases  of  gross  negligence,  for  any  neg- 
lect of  duties  imposed  for  the  protection  of  life  or  property  is 
culpable,  and  deserves  punishment. 

The  law  of  Missouri,  in  requiring  railroad  corporations  to  erect 
fences  where  their  roads  pass  through,  along,  or  adjoining  en- 
closed or  cultivated  fields  or  unenclosed  lands,  with  openings  or 
gates  at  farm  crossings,  and  to  construct  and  maintain  cattle 
guards,  where  fences  are  required,  sufficient  to  keep  horses,  cattle, 
and  other  animals  from  going  on  the  roads,  imposes  a  duty  in  the 
performance  of  which  the  public  is  largely  interested.  Authority 
for  exacting  it  is  found  in  the  general  police  power  of  the  State  to 
provide  against  accidents  to  life  and  property  in  any  business  or 
employment,  whether  under  the  charge  of  private  persons  or  of 
corporations.  Under  this  power  the  State,  or  the  municipality 
exercising  a  delegated  authority,  prescribes  the  manner  in  which 
buildings  in  cities  shall  be  constructed,  and  the  thickness  and 
height  of  their  walls;  excludes  the  use  of  all  inflammable  ma- 
terials, forbids  the  storage  therein  of  powder,  nitro-glycerine,  and 
other  explosive  substances,  and  compels  the  removal  of  decayed 
vegetable  and  animal  matter,  which  would  otherwise  infect  the 
air  and  engender  disease.  In  few  instances  could  the  power  be 
more  wisely  or  beneficently  exercised  than  in  compelling  railroad 
corporations  to  enclose  their  roads  with  fences  having  gates  at 
crossings,  and  cattle  guards.  The  speed  and  momentum  of  the 
locomotive  render  such  protection  against  accident  in  thickly  set- 
tled portions  of  the  country  absolutely  essential.  The  omission  \ 
to  erect  and  maintain  such  fences  and  cattle  guards  in  the  face  of 
the  law  would  justly  be  deemed  gross  negligence,  and  if,  in  such 
cases,  where  injuries  to  property  are  committed,  something  be- 
yond compensatory  damages  may  be  awarded  to  the  owner  by 
way  of  punishment  for  the  company's  negligence,  the  legislature 
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may  fix  the  amount  or  prescribe  the  limit  within  which  the  jury  i 
may  exercise  their  discretion.    The  additional  damages  being  by  ) 
way  of  punishment,  it  is  clear  that  the  amount  may  be  thus  fixed ;  * 
and  it  is  not  a  valid  objection  that  the  sufferer  instead  of  the  State  I 
receives  them.    That  is  a  matter  on  which  the  company  has  noth-  1 
ing  to  say.    And  there  can  be  no  rational  ground  for  contending 
that  the  statute  deprives  it  of  property  without  due  process  of  ) 
law.    The  statute  only  fixes  the  amount  of  the  penalty  in  damages   i 
proportionate  to  the  injury  inflicted.     In  actions  for  the  injury 
the  company  is  afforded  every  facility  for  presenting  its  defense. 
The  power  of  the  State  to  impose  fines  and  penalties  for  a  viola- 
tion of  its  statutory  requirements  is  coeval  with  government; 
and  the  mode  in  which  they  shall  be  enforced,  whether  at  the 
suit  of  a  private  party,  or  at  the  suit  of  the  public,  and  what  dis- 
position shall  be  made  of  the  amounts  collected,  are  merely  mat- 
ters of  legislative  discretion./^he  statutes  of  nearly  every  State 
of  the  Union  provide  for  the  increasejDf  damages  where  the  in- 
jury complained  of  results  from  the  neglect  of  duties  imposed  for 
the  better  security  of  life  and  property,  and  make  that  increase 
in  many  cases  double,  in  some  cases  treble,  and  even  quadruple 
the  actual  damages.    And  experience  favors  this  legislation  as  the 
most  eflicient  mode  of  preventing,  with  the  least  inconvenience, 
the  commission  of  injuries.    The  decisions  of  the  highest  courts 
have  afiirmed  the  validity  of  such  legislation.    The  injury  actu- 
ally received  is  often  so  small  that  in  many  cases  no  effort  would 
be  made  by  the  sufferer  to  obtain  redress,  if  the  private  interest 
were  not  supported  by  the  imposition  of  punitive  damages. 

The  objection  that  the  statute  of  Missouri  violates  the  clause  of 
the  Fourteenth  Amendment  which  prohibits  a  State  to  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
is  as  untenable  as  that  which  we  have  considered.  The  statute 
makes  no  discrimination  against  any  railroad  company  in  its 
requirements.  Each  company  is  subject  to  the  same  liability,  and 
from  each  the  same  security,  by  the  erection  of  fences,  gates,  and 
cattle  guards,  is  exacted,  when  its  road  passes  through,  along 
or  adjoining  enclosed  or  cultivated  fields  or  unenclosed  lands. 
There  is  no  evasion  of  the  rule  of  equality  where  all  companies 
are  subjected  to  the  same  duties  and  liabilities  under  similar  cir- 
cumstances. See  on  this  point  Barbier  v,  Connolly,  113  U.  S.  27, 
and  Soon  Hing  v.  Crowley,  II3  U.  S.  703. 

Judgment  afiirmed. 


/^^ 
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NEW  ORLEANS  GAS  CO.  v.  LOUISIANA  LIGHT  CO. 

In  the  Supreme  Court  of  the  United  States,  December  7, 

1885. 

[Reported  in  115  United  States  Reports  650.] 

The  Louisiana  Light  and  Heat  Producing  and  Manufacturing 
Co.,  a  corporation  of  Louisiana,  was  organized  in  the  year  1881, 
by  H.  S.  Jackson,  W.  Van  Benthusen,  and  their  associates,  under 
a  general  law  providing  for  the  formation  of  corporations  lor  cer- 
tain purposes,  among  which  are  the  construction  and  mainte- 
nance of  works  for  supplying  cities  or  towns  with  gas.  These 
associates  and  their  successors,  transferees,  and  assigns  had  pre- 
viously been  authorized,  by  an  ordinance  of  the  Common  Council 
of  New  Orleans  passed  January  25,  1881,  for  the  period  of  fifty 
years,  and  upon  specified  conditions,  to  lay  mains,  pipels,  and  con- 
duits in  the  streets,  alleys,  sidewalks,  bridges,  avenues,  parks, 
gardens,  and  other  places  in  that  city,  for  the  purpose  of  sup- 
plying the  public  with  gas.  Among  the  conditions  was  one  to 
the  effect  that  the  rights  and  privileges  defined  in  the  ordinance 
were  g^nted  and  accepted  without  liability  upon  the  part  of  the 
city  to  any  other  gas  company  to  which  franchises  had  been 
granted  by  legislative  enactment.  The  consideration  to  be  paid 
for  these  privileges  was  the  sum  of  $20,000. 

The  benefit  of  this  municipal  grant  having  been  transferred  to 
the  Louisiana  Light  and  Heat  Producing  and  Manufacturing 
Co.,  and  that  corporation  being  about  to  proceed  with  the  con- 
struction of  its  mains,  pipes,  and  conduits,  the  present  suit  was 
/j^^tyCc^^  commenced  against  it  and  its  directors  in  the  Civil  District  Court 
of  the  Parish  of  New  Orleans,  by  the  New  Oxleans,.Gas-Light 
Co.,  which  had  been  created,  as  will  be  presently  explained,  by^e 
consolidation  of  other  corporations.  The  plaintiff  claimed  to  be 
entitled,  for  the  term  of  fifty  years  from  April  i,  1875,  to  the 
sole  and  exclusive  privilege  of  manufacturing  and  distributing 
gas  in  that  city  by  means  of  pipes,  mains,  and  conduits  laid  in  its 
streets,  to  such  persons  or  corporate  bodies  as  might  choose  to 
contract  for  the  same.  The  relief  asked  was  a  decree  perpetually 
enjoining  defendant  from  digging  up  the  streets,  and  other  pub- 
lic ways  or  places  of  the  city  for  the  purpose  of  laying  pipes, 
conduits,  or  mains  for  supplying  illuminating  gas,  and  from  as- 
serting any  right  to  do  so  until  after  the  lapse  of  fifty  years  from 
the  latter  date. 

An  application  for  an  injunction  having  been  denied,  the  suit 
was  thereafter  removed  by  the  plaintiff  into  the  Circuit  Court  of 
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the  United  States,  upon  the  ground  that  it  was  one  arising  under 
the  Constitution  of  the  United  States.  In  the  latter  court  a  bill 
was  filed,  so  as  to  conform  to  the  general  rules  of  equity  practice. 

A  statement  of  the  history  of  the  corporations  concerned  in  the 
before-mentioned  consolidation  is  necessary  to  a  clear  under- 
standing as  well  of  the  grounds  upon  which  the  court  below  pro- 
ceeded, as  of  the  questions  argued  in  this  court. 

By  an  act  of  the  legislature  of  Louisiana,  passed  April  i,  1835,  ^  -i^^^.  t  ^ 
the  New  Orleans  Gas-Light  and  Banking  Co.  was  incorporated    ^    ^ 
and  was  given  "  the  sole  and  exclusive  privilege  of  vending  gas-        /  ^  3  )  ^ 
lights  in  the  city  of  New  Orleans  and  its  faubourgs  and  the  city 
of  Lafayette,  to  such  persons  or  bodies  corporate  who  may  vol- 
untarily choose  to  contract  for  the  same ; "  to  which  end  it  was 
authorized  to  lay  pipes  or  conduits  at  its  own  expense  in  any 
of  the  public  ways  or  streets  of  those  localities,  having  due  regard 
to  the  public  convenience.    The  right  was  reserved  to  the  city, 
after  the  expiration  of  forty  years,  to  buy  such  gas-works  as  the 
company  constructed,  and  pay  for  the  same  in  city  bonds.    If  the 
city  declined  to  purchase,  then  its  bonds,  which  the  company 
had  received  in  payment  of  its  subscription  of  stock,  were  to  be 
renewed  for  twenty  years. 

By  amendments  of  its  charter  made  in  1845  ^i^^  i854>  the  com- 
pany's right  to  engage  in  banking  was,  by  its  consent,  withdrawn, 
and  the  remaining  rights  granted  by  the  original  act  were  con-      >^  /,   ^   /» 
tinued  to  the  corporation  under  the  name  of  the  New  Orleans  Gas-  /f'vj- 

Light  Co.,  to  be  enjoyed  until  April  i,  1875,  when  its  corporate 
privileges  were  to  expire.  This  change  was  made  subject  to  the  .  ,  c  7  \^ 
condition  that  the  company  should  assume  all  the  debts  and  en-  ^ 
gagements  of  the  original  company,  release  its  claims  against  the 
Charity  Hospital,  and,  during  the  continuance  of  its  charter,  fur- 
nish that  institution  with  necessary  gas  and  fixtures  free  of 
charge.  By  amendments  made  in  i860  its  charter  was  extended 
to  April  I,  1895,  the  exclusive  privileges  granted  by  the  original 
charter  not,  however,  to  exist  beyond  the  time  fixed  in  the  act  of  f  7  i  ^ 

incorporation.  C,  ^  ^^^-^^-^^^    ^.^*.*/Oc,-,^    ^,,^^  X — ^ —  .-^^^^~- 

By  an  act  approved  April  20,  1870,  another  company,  under 
the  name  of  the  Crescent  City  Gas-Light  Co-^  was  incorporated. 
The  charter  provided  that  that  company,  its  successors  and  as- 
signs, should,  for  fifty  years  from  the  expiration  of  the  charter  of 
the  New  Orleans  Gas-Light  Ca,  have  the  sole  and  exclusive 
privilege  of  making  and  supplying  gas-lights  in  the  city  of  New 
Orleans,  by  means  of  pipes  or  conduits  laid  in  the  streets,  to  such 
persons  or  bodies  corporate  as  might  voluntarily  choose  to  con- 
tract for  it.  By  a  subsequent  enactment,  in  1873,  ^^  was  given 
authority  to  issue  bonds  to  an  amount  not  exceeding  $1,000,000, 


214       N.  ORLEANS  GAS  CO.  V.  LOUISIANA  L'T  CO.        [CHAP.  II. 

secured  by  mortgage  of  its  works  and  property;  and  it  was  de- 
clared that  the  charter  of  the  New  Orleans  Gas-Light  Co.  should 
expire  on  April  i,  1875,  from  which  latter  date,  and  for  the  term 
fixed  in  the  act  of  1870,  the  franchise  and  privileges  granted  to  the 
Crescent  City  CJas-Light  Co.  were  confirmed. 

By  a  judgment  rendered  February  i,  1875,  in  a  suit  brought 
by  the  Crescent  City  Gas-Light  Co.  against  the  New  Orleans 
Gas-Light  Co.,  and  which  involved  their  respective  rights  to 
manufacture  and  sell  gas  in  New  Orleans,  the  Supreme  Court 
of  the  State  held,  that  the  former  company  "  has  the  sole  and 
CLt^c^*.^^^^  exclusive  privilege  to  make  and  sell  illuminating  gas  in  the  city 
/i>-/.  Cu  of  New  Orleans  for  fifty  years  from  April  i,  1875 ;  "  also,  that  the 

/,.,,,o*-_^^  ,^^..<X-- act  of  March  i,  i860,  extending  the  charter  of  the  New  Orleans 
yryr  Gas-Light  Co.  from  April  i,  1875,  until  April  i,  1895,  "  is  uncon- 

stitutional and  void,"  as  havinjr  a  title  that  did  nrit  declare  the 
object  of  the  ^.  The  latter  company  was  also  enjoined  from 
conducting  business  after  April  i,  1875,  while  the  other  company 
was  confirmed  in  its  exclusive  right,  after  that  date,  to  manufac- 
ture and  distribute  gas  in  New  Orleans.  Crescent  City  Gas-Light 
Co.  V.  New  Orleans  Gas-Light  Co.,  27  La.  Ann.  138. 

The  bill  set  out  the  foregoing  facts,  and  alleged  that  during 
February  and  March,  1875,  the  directors  of  the  two  companies, 
by  means  of  conferences  with  each  other  and  with  their  respec- 
tive stockholders,  concluded  to  consolidate  the  two  corporations 
under  the  name  of  the  New  Orleans  Gas-Light  Co.,  which  should 
hold  and  enjoy  the  rights,  privileges,  franchises,  and  property  of 
each ;  that  they  determined  the  amount  of  its  capital,  the  number 
of  directors,  and  the  persons  to  compose  a  board  before  an  elec- 
tion; that  the  two  boards  made  an  agreement,  in  writing,  to 
which  the  owners  of  all  the  stock  of  either  company  had  assented ; 
that  there  had  been  no  contestation  by  any  stockholder  of  either  of 
the  two  corporations  of  the  consolidation  or  consolidation  agree- 
ment ;  that  "  there  was  a  formal  vote,  comprising  more  than  thi^e- 
fifths  of  all  owners  of  stock,  ratifying  and  confirming  the  articles, 
and  the  agreement  and  certificate  of  consolidation  have  been  filed 
and  recorded  in  the  office  of  the  Secretary  of  State ; "  that  "  the 
corporation  thus  organized  and  conducting  business,  from  the 
29th  of  March,  1875,  has  manufactured  and  sold  gas  throughout 
New  Orleans  without  question  or  opposition,"  supplying  the  city, 
its  officers,  the  officers  of  the  State,  and  the  public  generally,  and 
collecting  its  monthly  bills;  that  there  had  been  no  suit  by  the 
State  or  the  city  questioning  its  capacity  as  a  corporation,  or  its 
title  to  all  the  franchises,  privileges,  rights,  or  property  in  its 
possession ;  that  its  possession  of  "  the  sole  and  exclusive  right 
aforesaid  has  existed  from  the  agreement  of  the  29th  of  March, 
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1875 ; "  that  the  State  regularly  assessed  the  property  of  the  cor- 
poration and  its  franchise  for  taxation,  and  compelled  it  by  suit 
to  pay  such  taxes  on  property  amounting  to  $3,750,000,  of  which 
the  franchise  was  charged  to  be  worth  $1,250,000;  and  that  the 
city  of  New  Orleans,  in  like  manner,  assessed  the  consolidated 
company,  and  required  from  it  the  performance  of  the  obliga- 
tions of  its  charter  in  supplying  gas  throughout  the  city  and  on 
the  public  streets  and  in  public  buildings  ever  since  the  before- 
mentioned  consolidation. 

The  defendants  filed  a  demurrer  and  plea  to  the  bill.  The  case 
was  determined  upon  the  demurrer,  which  was  sustained  and  the 
bill  dismissed,  without  any  mention  being  made  of  the  plea. 

The  Circuit  Court  was  of  opinion  that  the  consolidation  was 
entirely  without  legal  authority,  and,  consequently,  that  there 
was,  in  law,  no  such  corporation  as  the  one  which  instituted  this 
suit.    Upon  that  ground  alone  the  bill  was  dismissed. 

John  A,  Campbell  and  William  D.  Shipman  for  appellant. 

E,  Howard  McCaleb  for  appellee. 

Harlan,  J.,  delivered  the  opinion  of  the  court.  After  stating 
the  facts  in  the  language  above  reported,  he  continued : 

The  effect  of  the  consolidation  of  March  29,  1875,  is  the  first 
question  to  be  considered.^ 

This  brings  us  to  the  consideration  of  questions  more  difficult. 
It  is  contended  that  the  right  granted  to  the  Crescent  City  Gas-  \^ 
Light  Co.,  of  manufacturing  and  distributing  illuminating  gas,  ^^^^^ 
and  now  enjoyed  by  the  consolidated  company,  was  abrogated,  to 
the  extent  that  it  was  made  exclusive,  by  that  article  of  the  Con- 
stitution of  Louisiana  of  1879,  which,  while  preserving  rights, 
claims,  and  contracts  then  existing,  provided  that  "  the  monopoly 
features  in  the  charter  of  any  corporation  now  existing  in  this 
State,  save  such  as  may  be  contained  in  the  charter  of  railroad 
companies,  are  hereby  abolished ; "  and,  that  such  article  is  not 
in  violation  of  the  provision  of  the  Constitution  of  the  United 
States  which  forbids  a  State  to  pass  a  law  impairing  the  obliga- 
tion of  contracts. 

These  propositions  have  received  the  careful  consideration 
which  their  importance  demands. 

It  is  true,  as  suggested  in  argument,  that  the  manufacture  and 
distribution  of  illuminating  gas,  by  means  of  pipes  or  conduits 
placed,  under  legislative  authority,  in  the  streets  of  a  town  or  city, 
is  a  business  of  a  public  character.  Under  proper  management, 
the  business  contributes  very  materially  to  the  public  convenience, 
while,  in  the  absence  of  efficient  supervision,  it  may  disturb  the 
comfort  and  endanger  the  health  and  property  of  the  community. 

*The  consideration  of  this  question  has  been  omitted. — Ed. 
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It  also  holds  important  relations  to  the  public  through  the  facil- 
ities furnished,  by  the  lighting  of  streets  with  gas,  for  the  detec- 
tion and  prevention  of  crime.    An  English  historian,  contrasting 
the  London  of  his  day  with  the  London  of  the  time  when  its 
streets,  supplied  only  with  oil  lamps,  were  scenes  of  nightly  rob- 
beries, says  that  "  the  adventures  in  gas-lights  did  more  for  the 
prevention  of  crime  than  the  Government  had  done  since  the 
days  of  Alfred."    Knight,  vol.  7,  c.  21 ;  Macaulay,  c.  3.    Municipal 
corporations  constitute  a  part  of  the  civil  government  of  the  State, 
ii^'^y-*^  /-r^and  their  streets  are  highways,  which  it  is  the  province  of  gov- 
^^^..xu  a/^         ernment  by  appropriate  means  to  render  safe.    To  that  end  the 
v^^^^uxJ-.  lighting  of  streets  is  a  matter  of  which  the  public  may  assume 

control.  For  these  reasons,  and  the  necessity  of  uniform  regula- 
tions for  the  manufacture  and  distribution  of  gas  for  use  by  the 
community,  we  are  of  opinion  that  the  supplying  of  it  to  the  city 
of  New  Orleans,  and  to  its  inhabitants,  by  the  means  designated 
in  the  legislation  of  Louisiana,  was  an  object  for  which  the  State 
could  rightfully  make  provision.  Authority  for  the  position  that 
the  supplying  of  gas  to  a  city  and  its  people  may  become  a  public 
purpose  is  found  in  New  Orleans  v.  Clark,  95  U.  S.  644-  That 
case  involved  the  liability  of  a  municipal  corporation  upon  coupon 
bonds  issued  to  a  company  which  had  undertaken,  for  a  valuable 
consideration,  to  light  its  streets  with  gas.  Field,  J.,  delivering 
the  opinion  of  the  court,  said :  "  A  private  corporation,  as  well  as 
individuals,  may  be  employed  by  a  city  in  the  construction  of 
works  needed  for  the  health,  comfort,  and  convenience  of  its 
citizens ;  and  though  such  works  may  be  used  by  the  corporation 
for  its  own  gain,  yet,  as  they  advance  the  public  good,  the  cor- 
poration may  be  properly  aided  in  their  construction  by  the  city ; 
and  for  that  purpose  its  obligations  may  be  issued,  unless  some 
constitutional  or  legislative  provision  stands  in  the  way."  P.  652. 
Legislation  of  that  character  is  not  liable  to  the  objection  that  it 
is  a  mere  monopoly,  preventing  citizens  from  engaging  in  an 
ordinary  pursuit  or  business,  open  as  of  common  right  to  all,  upon 
terms  of  equality ;  for  the  right  to  dig  up  the  streets  and  other  pub- 
lic ways  of  New  Orleans,  and  place  therein  pipes  and  mains  for 
the  distribution  of  gas  for  public  and  private  use,  is  a  franchise, 
the  privilege  of  exercising  which  could  only  be  granted  by  the 
State,  or  by  the  municipal  government  of  that  city  acting  under 
legislative  authority.  Dillon's  Municipal  Corp.,  3d  ed.,  §  691 ; 
State  V,  Cincinnati  Gas  Co.,  18  Ohio  St.  262 ;  see  also  Boston  v. 
Richardson,  13  Allen,  146. 

To  the  same  effect  is  the  decision  of  the  Supreme  Court  of 
Louisiana  in  Crescent  City  Gas-Light  Co.  v.  New  Orleans  Gas- 
Light  Co.,  27  La.  Ann.  138,  147,  in  which  it  was  said:    "The 
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right  to  operate  gas-works,  and  to  illuminate  a  city,  is  not  an 
ancient  or  usual  occupation  of  citizens  generally. •  No  one  has  I    /^^ 
the  right  to  dig  up  the  streets,  and  lay  down  gas  pipes,  erect  \v^^ 
lamp  posts,  and  carry  on  the  business  of  lighting  the  streets  and  I^^^^ 
the  houses  of  the  dty  of  New  Orleans,  without  special  authority  / 
from  the  sovereign.    It  is  a  franchise  belonging  to  the  State,  and  J 
in  the  exercise  of  the  police  power,  the  State  could  carry  on  the 
business  itself  or  select  one  or  several  agents  to  do  so."  ^  I 

It  will  therefore  be  assumed,  in  the  further  consideration  of 
this  case,  that  the  charter  of  the  Crescent  City  Gas-Light  Co. — 
to  whose  rights  and  franchises  the  present  plaintiff  has  succeeded 
— so  far  as  it  created  a  corporation  with  authority  to  manufacture 
gas  and  to  distribute  the  same  by  means  of  pipes,  mains,  and  con- 
duits, laid  in  the  streets  and  other  public  ways  of  New  Orleans, 
constituted,  to  use  the  language  of  this  court  in  the  case  of  the 
Delaware  Railroad  Tax,  i8  Wall.  206,  "  a  contract  between  the 
State  and  its  corporators,  and  within  the  provision  of  the  Con- 
stitution prohibiting  legislation  impairing  the  obligation  of  con- 
tracts," and  therefore  "  equally  protected  from  legislative  inter- 
ference, whether  the  public  be  interested  in  the  exercise  of  its 
franchise,  or  the  charter  be  granted  for  the  sole  benefit  of  its  cor- 
porators." See  also  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  20; 
New  Jersey  v.  Yard,  95  U.  S.  104,  113. 

But  it  is  earnestly  insisted  that,  as  the  supplying  of  New  \ 
Orleans  and  its  inhabitants  with  gas  has  relation  to  the  public 
comfort,  and,  in  some  sense,  to  the  public  health  and  the  public 
safety,  and,  for  that  reason,  is  an  object  to  which  the  police  power 
extends,  it  was  not  competent  for  one  legislature  to  limit  or  re- 
strict the  power  of  a  subsequent  legislature  in  respect  to  those  I 
subjects.  It  is,  consequently,  claimed  that  the  State  may  at 
pleasure  recall  the  grant  of  exclusive  privileges  to  the  plaintiff; 
and  that  no  agreement  by  her,  upon  whatever  consideration,  in 
reference  to  a  matter  connected  in  any  degree  with  the  public  com- 
fort, the  public  health,  or  the  public  safety,  will  constitute  a  con- 
tract the  obligation  of  which  is  protected  against  impairment  by 
the  National  Constitution.  And  this  position  is  supposed  by  coun- 
sel to  be  justified  by  recent  adjudications  of  this  court  in  which 
the  nature  and  scope  of  the  police  power  have  been  considered. 

In  the  Slaughter  House  Cases,  16  Wall.  36,  62,  it  was  said  that 
the  police  power  is,  from  its  nature,  incapable  of  any  exact  defini- 
tion or  limitation;  and,  in  Stone  v.  Mississippi,  loi  U.  S. 
814,  818,  that  it  is  "  easier  to  determine  whether  a  particular 
case  comes  within  the  general  scope  of  the  power  than  to  give  an 
abstract  definition  of  the  power  itself,  which  will  be  in  all  respects 
accurate."     That  there  is  a  power,  sometimes  called  the  police 
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power,  which  has  never  been  surrendered  by  the  States,  in  virtue 
of  which  they  may,  within  certain  limits,  control  everything  with- 
in their  respective  territories,  and  upon  the  proper  exercise  of 
which,  under  some  circumstances,  may  depend  the  public  health, 
the  publjgjnorals,  or  the  public  safety,  is  conceded  in  all  the  cases. 
Gibbons  v.  Ogden,  9  Wheat,  i,  203.  In  its  broadest  sense,  as 
sometimes  defined,  it  includes  all  legislation  and  almost  every 
function  of  civil  government.  Barbier  v,  Connolly,  113  U.  S. 
2yj  31.  As  thus  defined,  we  may,  not  improperly,  refer  to  that 
power  the  authority  of  the  State  to  create  educational  and  char- 
itable institutions,  and  provide  for  the  establishment,  maintenance, 
and  control  of  public  highways,  turnpike  roads,  canals,  wharves, 
ferries,  and  telegraph  lines,  and  the  draining  of  swamps.  Def- 
initions of  the  police  power  must,  however,  be  taken,  subject 
to  the  condition  that  the  State  cannot,  in  its  exercise,  for  any 
purpose  whatever,  encroach  upon  the  powers  of  the  general  Gov- 
ernment, or  rights  granted  or  secured  by  the  supreme  law  of 
the  land. 

Illustrations  of  interference  with  the  rightful  authority  of  the 
general  Government  by-State  legislation  which  was  defended  upon 
the  ground  that  it  was  enacted  under  the  police  power,  are  found 
in  cases  where  enactments  concerning  the  introduction  of  foreign 
paupers,  convicts,  and  diseased  persons,  were  held  to  be  unconsti- 
tutional, as  conflicting,  by  their  necessary  operation  and  effect, 
with  the  paramount  authority  of  Congress  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States.  In  Hender- 
son, etc.,  V.  Mayor  of  New  York,  92  U.  S.  259,  the  court,  speak- 
ing by  Miller,  J.,  while  declining  to  decide  whether  in  the  absence 
of  action  by  Congress,  the  States  can,  or  how  far  they  may,  by 
appropriate  legislation  protect  themselves  against  actual  paupers, 
vagrants,  criminals,  and  diseased  persons,  arriving  from  foreign 
countries,  said  that  no  definition  of  the  police  power,  and  "  no 
urgency  for  its  use  can  authorize  a  State  to  exercise  it  in  regard 
to  a  subject-matter  which  has  been  confided  exclusively  to  the  dis- 
cretion of  Congress  by  the  Constitution."  P.  271.  Chy  Lung  v. 
Freeman,  92  U.  S.  275.  And  in  Railroad  Co.  v,  Husen,  95  U.  S. 
465,  Strong,  J.,  delivering  the  opinion  of  the  court,  said  that  *'  the 
police  power  of  a  State  cannot  obstruct  foreign  commerce  or 
interstate  commerce  beyond  the  necessity  for  its  exercise;  and, 
under  color  of  it,  objects  not  within  its  scope  cannot  be  secured 
at  the  expense  of  the  protection  afforded  by  the  Federal  Constitu- 
tion." Pp.  473,  474. 

That  the  police  power,  according  to  its  largest  definition,  is  re- 
stricted in  its  exercise  by  the  National  Constitution,  is  further 
shown  by  those  cases  in  which  grants  of  exclusive  privileges  re- 
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specting  public  highways  and  bridges  over  navigable  streams 
have  been  sustained  as  contracts,  the  obligations  of  which  are  fully 
protected  against  impairment  by  State  enactments. 

In  Bridge  Proprietors  v.  The  Hoboken  Co.,  i  Wall.  116,  it  was 
decided  that  a  statute  of  New  Jersey  empowering  certain  com- 
missioners to  contract  for  the  building  of  a  bridge  over  the 
Hackensack  River,  and  providing  not  only  that  the  "  said  contract 
should  be  valid  on  the  parties  contracting  as  well  as  on  the  State 
of  New  Jersey,"  but  that  it  should  not  be  lawful  "  for  any  person 
or  persons  whatsoever  to  erect  any  other  bridge  over  or  across 
the  said  river  for  ninety-nine  years,"  was  a  contract  whose  obliga- 
tion could  not  be  impaired  by  a  law  of  the  State.  Miller,  J.,  deliv- 
ering the  opinion  of  the  court,  after  observing  that  the  parties  who 
built  the  bridges  had  the  positive  enactment  of  the  legislature  in 
the  very  statute  which  authorized  the  contract  with  them,  that  no 
other  bridge  should  be  built,  and  that  the  prohibition  against  the 
erection  of  other  bridges  was  the  necessary  and  only  means  of 
securing  to  them  the  benefit  of  their  grant,  said :  "  Without  this 
they  would  not  have  invested  their  money  in  building  the  bridges, 
which  were  then  much  needed,  and  which  could  not  have  been 
biiUt  without  some  such  security  for  a  permanent  and  sufficient 
return  for  the  capital  so  expended.  On  the  faith  of  this  enactment 
they  invested  the  money  necessary  to  erect  the  bridges.  These 
acts  and  promises,  on  the  one  side  and  the  other,  are  wanting  in 
no  element  necessary  to  constitute  a  contract."  P.  146. 

In  the  Binghamton  Bridge,  8  Wall.  51,  the  question  was, 
whether  a  charter  granted  to  a  company,  authorizing  it  to  build 
and  maintain  a  bridge  across  a  river  in  New  York  for  the  ac- 
commodation of  the  public,  in  consideration  for  which  it  was 
given  a  right  to  take  certain  tolls,  and  providing  that  it  should 
be  unlawful  for  any  one  to  erect  a  bridge,  or  establish  a  ferry, 
within  a  distance  of  two  miles  on  that  river,  either  above  or  below 
that  bridge,  constituted  a  contract  within  the  meaning  of  the  Con- 
stitution. Under  authority  of  a  subsequent  statute,  another  com- 
pany erected  a  bridge  across  the  same  river,  within  a  few  rods 
above  the  old  one,  to  the  injury  of  the  business  of  the  latter.  The 
argument  was  strenuously  pressed  that,  while  the  legislature 
could  dispose  of  all  matters  properly  the  subject  of  bargain,  it  had 
no  authority  to  dispose  of  the  right  of  passing  a  great  river  for 
four  miles.  The  court  held  that  the  first  company's  charter  was  a 
contract  between  it  and  the  State,  within  the  protection  of  the 
0)nstitution  of  the  United  States,  and  that  the  charter  to  the  last 
company  was,  therefore,  null  and  void.  Davis,  J.,  delivering  the 
opinion  of  the  court,  said  that  if  anything  was  settled  by  an  un- 
broken chain  of  decisions  in  the  Federal  courts,  it  was  that  an  act 
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of  incorporation  was  a  contract  between  the  State  and  the  stock- 
holders, "  a  departure  from  which  now  would  involve  dangers  to 
society  that  cannot  be  foreseen,  would  shock  the  sense  of  justice 
of  the  country,  unhinge  its  business  interests,  and  weaken,  if  not 
destroy,  that  respect  which  has  always  been  felt  for  the  judicial 
department  of  the  Government."  P.  73.  It  was  also  observed,  in 
language  applicable  to  the  present  case,  in  some  respects :  "  The 
purposes  to  be  attained  are  generally  beyond  the  ability  of  indi- 
vidual enterprise,  and  can  only  be  accomplished  through  the  aid 
of  associated  wealth.  This  will  not  be  risked  unless  privileges 
are  given  and  securities  furnished  in  an  act  of  incorporation.  The 
wants  of  the  public  are  often  so  imperative  that  a  duty  is  imposed 
on  the  Government  to  provide  for  them ;  and,  as  experience  has 
proved  that  a  State  should  not  directly  attempt  to  do  this,  it  is 
necessary  to  confer  on  others  the  faculty  of  doing  what  the  sov- 
ereign power  is  unwilling  to  undertake.  The  legislature,  there- 
fore, says  to  public-spirited  citizens :  *  If  you  will  embark,  with 
your  time,  money,  and  skill,  in  an  enterprise  which  will  accommo- 
date the  public  necessities,  we  will  grant  to  you,  for  a  limited 
period,  or  in  perpetuity,  privileges  that  will  justify  the  expendi- 
ture of  your  money,  and  the  employment  of  your  time  and  skill/ 
Such  a  grant  is  a  contract,  with  mutual  considerations,  and  justice 
and  good  policy  alike  require  that  the  protection  of  the  law  should 
be  assured  to  it."    See  also  West  River  Bridge  Co.  v.  Dix,  6  How. 

507,  531- 
The  same  principle  was  declared  by  the   Supreme   Court   of 

Louisiana  in  Pontchartrain  Railroad  Co.  v.  Orleans  Navigation 
Co.,  15  La.  Ann.  404,  413,  where  Martin,  Ch.  J.,  said:  "In  the 
same  manner  as  Congress  may  reward  the  discoverer  of  a  new 
invention  or  mode  of  constructing  roads,  by  an  exclusive  privilege, 
the  legislature  may  reward  those  who  employ  their  capital  and 
industry  in  doubtful  enterprises,  for  the  construction  of  a  rail- 
way between  two  points,  which  may  be  of  great  utility  to  the  pub- 
lic, though  the  success  of  the  enterprise  may  be  precarious."  See 
also  Pontchartrain  Railroad  Co.  v.  New  Orleans  Railway  Co^ 
II  La.  Ann.  253;  Pontchartrain  Railroad  Co.  v.  Lafayette  & 
Pontchartrain  Railroad  Co.,  ubi  supra.  And  in  Crescent  City  Gas- 
Light  Co.  V.  New  Orleans  Gas-Light  Co.,  the  court  said :  "  As 
the  legislature  had  the  right  in  1835  to  grant  the  sole  and  exclu- 
sive privilege  to  the  defendant  company  to  make  and  vend  gas  in 
New  Orleans  for  forty  years,  the  legislature  of  1870  had  the 
same  power  to  confer  on  the  plaintiff  the  same  privilege  for  fifty 
years  from  the  termination  of  the  grant  to  defendant.  We  there- 
fore conclude  that  the  grant  of  the  monopoly  complained  of  does 
not  violate  the  Constitution  and  is  valid." 
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Numerous  other  cases  could  be  cited  as  establishing  the  doc- 
trine that  the  State  may  by  contract  restrict  the  exercise  of  some 
of  its  most  important  powers.  We  particularly  refer  to  those  in 
which  it  is  held  that  an  exemption  from  taxation,  for  a  valuable 
consideration  at  the  time  advanced,  or  for  services  to  be  there- 
after performed,  constitutes  a  contract  within  the  meaning  of  the 
Constitution.  Asylum  v.  New  Orleans,  105  U.  S.  362,  368; 
Home  of  the  Friendless,  8  Wall.  430;  New  Jersey  v.  Wilson, 
7  Cranch,  164,  166;  State  Bank  of  Ohio  v.  Knoop,  16  How. 
363*  376;  Gordon  v.  Appeal  Tax  Court,  3  How.  133;  Wilming- 
ton Railroad  v.  Reid,  13  Wall.  264,  266;  Humphrey  v.  Pegues, 
16  Wall.  244,  248,  249;  Farrington  v.  Tennessee,  95  U.  S. 
679.689. 

If  the  State  can,  by  contract,  restrict  the  exercise  of  her  power  v 
to  construct  and  maintain  highways,  bridges,  and  ferries,  by    \ 
granting  to  a  particular  corporation  the  exclusive  right  to  con-     ^ 
stntct  and  operate  a  railroad  within  certain  lines  and  between 
given  points,  or  to  maintain  a  bridge  or  operate  a  ferry  over  one 
of  her  navigable  streams  within  designated  limits ;  if  she  may  re- 
strict the  exercise  of  the  power  of  taxation,  by  granting  exemp- 
tion from  taxation  to  particular  individuals  and  corporations ;  it  is 
diflScult  to  perceive  upon  what  ground  we  can  deny  her  authority 
—when  not  forbidden  by  her  own  organic  law — in  consideration 
of  money  to  be  expended  and  important  services  to  be  rendered 
for  the  promotion  of  the  public  comfort,  the  public  health,  or  the 
public  safety,  to  grant  a  franchise,  to  be  exercised  exclusively  by 
those  who  thus  do  for  the  public  what  the  State  might  undertake 
to  perform  either  herself  or  by  subordinate  municipal  agencies. 

The  former  adjudications  of  this  court,  upon  which  counsel 
mainly  rely,  do  not  declare  any  different  doctrine,  or  justify  the 
conclusion  for  which  the  defendant  contends. 

In  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  32,  one  of  the  ques- 
tions considered  was,  whether  the  charter  of  a  private  corpora- 
tion, authorizing  it  to  engage  in  the  manufacture  of  malt  liquors, 
and,  as  incidental  thereto,  to  dispose  of  the  product,  constituted 
a  contract  protected  against  subsequent  legislation  prohibiting 
the  manufacture  of  liquors  within  the  State.  The  Beer  Co. 
claimed  the  right,  under  its  charter,  to  manufacture  and  sell  beer 
without  limit  as  to  time,  and  without  reference  to  any  exigencies 
in  the  health  or  morals  of  the  community  requiring  such  manu- 
facture to  cease.  It  was  decided  that,  while  the  company  acquired 
by  its  charter  the  capacity,  as  a  corporation,  to  engage  in  the 
manufacture  of  malt  liquors,  its  business  was  at  all  times  subject 
to  the  same  governmental  control  as  like  business  conducted  by 
individuals ;  and  that  the  legislature  could  not  divest  itself  of  the 
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power,  by  such  appropriate  means,  applicable  alike  to  corpora- 
tions and  individuals,  as  its  discretion  might  devise,  to  protect  the 
lives,  health,  and  property  of  the  people,  or  to  preserve  good  order 
and  the  public  morals.  The  prohibitory  enactment  of  which  the 
Beer  Co.  complained  was  held  to  be  a  mere  police  regulation 
which  the  State  could  establish  even  had  there  been  no  reserva- 
tion of  authority  to  amend  or  repeal  its  charter. 

The  case  of  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  663,  is 
much  relied  on  by  counsel.  But  a  careful  examination  will  show 
that  it  does  not  militate  against  the  views  here  expressed.  A 
fertilizing  company,  having  been  authorized  by  its  charter  to  es- 
tablish and  maintain  south  of  a  specified  line  in  Cook  County, 
Illinois,  chemical  and  other  works  for  manufacturing  and  con- 
verting animal  matter  into  an  agricultural  fertilizer  and  other 
chemical  products,  claimed  that  its  charter  constituted  a  con- 
tract the  obligation  of  which  was  impaired  by  an  ordinance  of 
the  village  of  Hyde  Park,  where  its  works  were  established,  pro- 
hibiting under  penalties  the  carrying  of  offal  through  its  streets 
from  Chicago  to  the  company's  place  of  business.  The  ordinance 
was  based  upon  a  statute  passed  after  the  date  of  the  company's 
charter,  investing  the  village  authorities  with  power  to  define  or 
abate  nuisances  injurious  to  the  public  health,  and  to  regulate, 
prohibit,  or  license  certain  named  trades  or  callings,  and  *^  all 
establishments  and  places  where  nauseous,  offensive,  or  unwhole- 
some business  was  carried  on."  It  appeared  in  proof  that  the 
company's  factory  was  *'  an  unendurable  nuisance  to  the  inhabi- 
tants for  many  miles  around  its  location ;  that  the  stench  was  in- 
tolerable, producing  nausea,  discomfort,  if  not  sickness  to  the 
people ;  that  it  depreciated  the  value  of  the  property,  and  was  a 
source  of  immense  annoyance ; "  and  that  the  transportation  of 
putrid  animal  matter  by  the  company  through  the  streets  of  Hyde 
Park  "  was  offensive  in  a  high  degree  both  to  sight  and  smell." 
The  decision  was,  that  the  State,  i^pder  her  power  to  protect  the 
public  health,  could  abate  the  nuisance  created  by  the  company's 
business  notwithstanding  its  works  had  been  established  within 
the  general  locality  designated  in  its  charter,  and,  consequently, 
the  legislature  could,  at  its  discretion,  amend  the  charter  of  Hyde 
Park  and  remove  the  restriction  upon  its  authority  to  abate  nui- 
sances, or  invest  it  with  power  to  regulate  or  prohibit  business 
necessarily  injurious  to  the  public  health. 

The  same  principles  underlie  the  decision  in  Stone  v.  Missis- 
sippi, loi  U.  S.  814,  in  which  it  was  held  that  any  one  accept- 
ing a  grant  of  a  lottery  does  so  "  with  the  implied  understand- 
ing that  the  people,  in  their  sovereign  capacity  and  through  their 
properly  constituted  agencies,  may  resume  it  at  any  time  when  the 
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public  good  shall  require,  whether  it  be  paid  for  or  not,"  the  only 
right  acquired  by  the  grantee  being  "  a  suspension  of  certain  gov- 
ernmental rights  in  his  favor,  subject  to  withdrawal  at  will."  The 
business,  for  the  protection  of  which  the  contract  clause  of  the 
Constitution  was  invoked,  was  declared  by  the  court  to  be  a  species 
of  gambling,  wrong  in  its  influence,  and  tending  to  "  disturb  the 
checks  and  balances  of  a  well-ordered  community."  Touching 
legislation  granting  the  privilege  of  engaging  in  business  of  that 
character,  the  chief  justice,  delivering  the  opinion  of  the  court, 
said :  "  No  legislature  can  bargain  away  the  public  health  or  the  1 
pubUc  morals.  The  people  themselves  cannot  do  it,  much  less 
their  servants.  The  supervision  of  both  these  subjects  of  govern- 
mental power  is  continuing  in  its  nature,  and  they  are  to  be  dealt 
with  as  the  special  exigencies  of  the  moment  may  require.  Gov- 
ernment is  organized  with  a  view  to  their  preservation,  and  can- 
not divest  itself  of  the  power  to  provide  for  them.  For  this  pur- 
pose the  largest  legislative  discretion  is  allowed,  and  the  discre- 
tion cannot  be  jparted  with  any  more  than  the  power  itself." 
P.  819. 

We  are  referred  to  Butchers'  Union  Co.  v.  Crescent  City  Co., 
Ill  U.  S.  746,  as  authority  for  the  proposition  that  the  State 
is  incapable  of  making  a  contract  protected  by  the  National  Con- 
stitution, in  reference  to  any  matter  within  the  reach  of  her  police 
power  in  its  broadest  sense.  But  no  such  principle  is  there  estab- 
lished. In  that  case  the  question  was  whether  a  grant  in  1869 
to  a  private  corporation  of  the  exclusive  privilege  of  maintain- 
ing a  live-stock  landing  and  slaughter-house,  within  a  certain 
part  of  the  territory  of  Louisiana,  embracing  the  city  of  New 
Orleans — all  slaughtering  by  others  in  that  city  to  be  done  at  the 
establishment  erected  by  that  corporation — ^prevented  the  Stat^, 
or  the  municipal  government  of  the  city,  acting  under  her  au- 
thority, from  thereafter  opening  to  general  competition  the  right 
to  maintain  slaughter-houses  and  Uve-stock  landings.  The  ma- 
jority of  the  court,  in  the  Slaughter-House  Cases,  having  de- 
termined that  the  grant  was  merely  a  police  regulation,  designed 
to  remove  from  the  thickly  populated  part  of  New  Orleans  "  nox- 
ious slaughter-houses  and  large  and  offensive  collections  of  ani- 
mals necessarily  incident  to  the  slaughtering  business  of  a  large 
city,"  and  that  the  authority  to  do  that  rested  upon  the  same 
ground  as  the  power  to  interdict  in  the  midst  of  dense  popula- 
tions unwholesome  trades,  operations  offensive  to  the  senses, 
building  with  combustible  materials,  and  the  burial  of  the  dead,  it 
was  ruled  in  the  last  case  that  the  obligations  of  a  contract  could 
not  arise  out  of  such  a  police  regulation.  So  far  from  the  court 
saying  that  the  State  could  not  make  a  valid  contract  in  refer- 
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ence  to  any  matter  whatever  within  the  reach  of  the  police  power, 
according  to  its  largest  definition,  its  language  was :  ''  While  we 
are  not  prepared  to  say  that  the  legislature  can  make  valid  con- 
tracts on  no  subject  embraced  in  the  largest  definition  of  the  police 
power,  we  think  that,  in  regard  to  two  subjects  so  embraced,  it 
cannot,  by  contract,  limit  the  exercise  of  those  powers  to  the 
prejudice  of  the  general  welfare.  They  are  the  public  health  and 
the  public  morals.  The  preservation  of  these  is  so  necessary  to  the 
best  interests  of  social  organization,  that  a  wise  policy  forbids  the 
legislative  body  to  divest  itself  of  the  power  to  enact  laws  for  the 
preservation  of  health  and  the  repression  of  crime."  Pp.  750,  751. 
In  that  case,  four  members  of  this  court,  while  assenting  to  the 
doctrine  that  the  State  cannot  limit  the  exercise  of  her  powers  to 
the  prejudice  of  the  public  health  and  the  public  morals,  concurred 
in  the  judgment  upon  the  general  ground,  among  others,  that  the 
act  of  1869,  giving  exclusive  privileges  to  the  company,  the  valid- 
ity of  whose  charter,  in  that  respect,  was  the  matter  determined 
in  the  Slaughter-House  Cases,  was  not,  in  any  just  or  legal  sense, 
an  exercise  of  the  police  power  for  the  preservation  of  the  public 
health,  but,  under  the  pretense  simply  of  exerting  that  power, 
was  an  invasion  of  the  right  of  citizens,  other  than  those  interested 
in  that  particular  company,  to  engage  in  an  ordinary  business, 
open  to  every  one  upon  terms  of  perfect  equality,  although,  at  all 
times,  it  was  subject  to  such  regulations  in  respect  of  the  locality 
and  the  mode  in  which  it  should  be  conducted,  as  the  State  might 
establish. 

The  principle  upon  which  the  decisions  in  Beer  Co.  v,  Massa- 
chusetts, Fertilizing  Co.  v.  Hyde  Park,  Stone  v.  Mississippi,  and 
Butchers'  Union  Co.  v.  Crescent  City  Live-Stock  Landing  Co., 
rest  is,  that  one  legislature  cannot  so  limit  the  discretion  of  its 
successors,  that  they  may  not  enact  such  laws  as  are  necessary  to 
protect  the  public  health,  or  the  public  morals.  That  principle,  it 
may  be  observed,  was  announced  with  reference  to  particular 
kinds  of  private  business  which,  in  whatever  manner  conducted, 
were  detrimental  to  the  public  health  or  the  public  morals.  It  is 
fairly  the  result  of  those  cases,  that  statutory  authority  given  by 
the  State  to  corporations  or  individuals  to  engage  in  a  particular 
private  business  attended  by  such  results,  while  it  protects  them 
for  the  time  against  public  prosecution,  does  not  constitute  a  con- 
tract preventing  the  withdrawal  of  such  authority,  or  the  grant- 
ing of  it  to  others. 

The  present  case  involves  no  such  considerations.  We  have 
seen  the  manufacture  of  gas,  and  its  distribution  for  public  and 
private  use  by  means  of  pipes  laid,  under  legislative  authority,  in 
the  streets  and  ways  of  a  city,  is  not  an  ordinary  business  in 
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which  every  one  may  engage,  but  is  a  franchise  belonging  to  the 
Government,  to  be  granted,  for  the  accomplishment  of  public  ob- 
jects, to  whomsoever,  and  upon  what  terms,  it  pleases.    It  is  arv 
business  of  a  public  nature,  and  meets  a  public  necessity  for  which  \  ^  ^ 
the  State  may  make  provision.    It  is  one  which,  so  far  from  affect-    j 
ing  the  public  injuriously,  has  become  one  of  the  most  important  / 
agencies  of  civilization,  for  the  promotion  of  the  public  conven- 
ience and  the  public  safety. 

It  is  to  be  presumed  that  the  legislature  of  Louisiana,  when 
granting  the  exclusive  privileges  in  question,  deemed  it  unwise  to 
burden  the  public  with  the  cost  of  erecting  and  maintaining  gas- 
works sufficient  to  meet  the  necessities  of  the  municipal  govern- 
ment and  the  people  of  New  Orleans,  and  that  the  public  would  be 
best  protected,  as  well  as  best  served,  through  a  single  corporation 
invested  with  the  power,  and  charged  with  the  duty,  of  supplying 
gas  of  the  requisite  quality  and  in  such  quantity  as  the  public 
needs  demanded.  In  order  to  accomplish  what,  in  its  judgment, 
the  public  welfare  required,  the  legislature  deemed  it  necessary 
that  some  inducement  be  offered  to  private  capitalists  to  undertake, 
at  their  own  cost,  this  work.  That  inducement  was  furnished  in 
the  grant  of  an  exclusive  privilege  of  manufacturing  and  dis- 
tributing gas  by  means  of  pipes  laid  in  the  streets  of  New  Orleans 
for  a  fixed  period,  during  which  the  company  would  be  protected 
against  competition  from  corporations  or  companies  engaged  in 
like  business.  Without  that  grant  it  was  inevitable  either  that  the 
cost  of  supplying  the  city  and  its  people  would  have  been  made,  in 
some  form,  a  charge  upon  the  public,  or  the  public  would  have 
been  deprived  of  the  security  in  person,  property,  and  business 
which  comes  from  well-lighted  streets. 

It  is  not  our  province  to  declare  that  the  legislature  unwisely 
exercised  the  discretion  with  which  it  was  invested.  Nor  are  we 
prepared  to  hold  that  the  State  was  incapable — ^her  authority  in 
the  premises  not  being,  at  the  time,  limited  by  her  own  organic 
law— of  providing  for  supplying  gas  to  one  of  her  municipalities 
and  its  inhabitants,  by  means  of  a  valid  contract  with  a  private 
corporation  of  her  own  creation.  We  may  repeat  here  what  was 
said  by  Taney,  Ch.  J.,  in  Ohio  Life  Insurance  &  Trust  Co.  v. 
Debolt,  i6  How.  415,  in  reference  to  the  authority  of  a  State  to 
limit  the  exercise  of  its  power  of  taxation :  "  But  whether  such 
contracts  should  be  made  or  not  is  exclusively  for  the  considera- 
tion of  the  State.  It  is  the  exercise  of  an  undoubted  power  of 
sovereignty  which  has  not  been  surrendered  by  the  adoption  of 
the  Constitution  of  the  United  States,  and  over  which  this  court 
has  no  control.  For  it  can  never  be  maintained  in  any  tribunal  in 
this  country  that  the  people  of  a  State,  in  the  exercise  of  the 
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powers  of  sovereignty,  can  be  restrained  within  narrower  limits 
than  that  fixed  by  the  Constitution  of  the  United  States,  upon  the 
ground  that  they  make  contracts  ruinous  or  injurious  to  them- 
selves. The  principle  that  they  are  the  best  judges  of  what  is  for 
their  own  interest  is  the  foundation  of  our  political  institutions. 
It  is  equally  clear,  upon  the  same  principle,  that  the  people  of  a 
•State  may,  by  the  form  of  government  they  adopt,  confer  on  their 
public  servants  and  representatives  all  the  power  and  rights  of 
sovereignty  which  they  themselves  possess ;  or  may  restrict  them 
within  such  limits  as  may  be  deemed  best  and  safest  for  the  public 
interest."  Pp.  428,  429.  After  observing  that  the  power  of  the 
State  to  make  contracts  may  be  indiscreetly  and,  for  the  public, 
injuriously  exercised,  he  proceeds:  "Yet  if  the  contract  was 
•within  the  scope  of  the  authority  conferred  by  the  Constitution  of 
the  State,  it  is  like  any  other  contract  made  by  competent  au- 
thority, binding  upon  the  parties.  Nor  can  the  people  or  their 
representatives,  by  any  act  of  theirs  afterward,  inpair  its  obliga- 
tion. When  the  contract  is  made  the  Constitution  of  the  United 
.States  acts  upon  it  and  declares  that  it  shall  not  be  impaired,  and 
makes  it  the  duty  of  this  court  to  carry  it  into  execution.  That 
•duty  must  be  performed."   P.  429. 

With  reference  to  the  contract  in  this  case,  it  may  be  said  that 
it  is  not,  in  any  legal  sense,  to  the  prejudice  of  the  public  health 
:or  the  public  safety.  It  is  none  the  less  a  contract  because  the 
manufacture  and  distribution  of  gas,  when  not  subjected  to  proper 
supervision,  may  possibly  work  injury  to  the  public ;  for  the  grant 
of  exclusive  privileges  to  the  plaintiff  does  not  restrict  the  power 
of  the  State,  or  of  the  municipal  government  of  New  Orleans  act- 
ing under  authority  for  that  purpose,  to  establish  and  enforce  reg- 
ulations which  are  not  inconsistent  with  the  essential  rights  grant- 
ed by  plaintiff's  charter,  which  may  be  necessary  for  the  protec- 
tion of  the  public  against  injury,  whether  arising  from  the  want 
of  due  care  in  the  conduct  of  its  business,  or  from  an  improper 
use  of  the  streets  in  laying  gas  pipes,  or  from  the  failure  of  the 
grantee  to  furnish  gas  of  the  required  quality  and  amount.  The 
constitutional  prohibition  upon  State  laws  impairing  the  obliga- 
tion of  contracts  does  not  restrict  the  power  of  the  State  to  pro- 
tect the  public  health,  the  public  morals,  or  the  public  safety,  as 
the  one  or  the  other  may  be  involved  in  the  execution  of  such  con- 
tracts. Rights  and  privileges  arising  from  contracts  with  a  State 
are  subject  to  regulations  for  the  protection  of  the  public  health, 
the  public  morals,  and  the  public  safety,  in  the  same  sense,  and 
to  the  same  extent,  as  are  all  contracts  and  all  property,  whether 
owned  by  natural  persons  or  corporations. 

Whatever  therefore  in  the  manufacture  or  distribution  of  gas  in 
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the  dty  of  New  Orleans  proves  to  be  injurious  to  the  public 
health,  the  public  comfort,  or  the  public  safety,  may,  notwithstand- 
ing the  exclusive  grant  to  plaintiff,  be  prohibited  by  legislation,  or 
by  municipal  ordinance  passed  under  legislative  authority.  It  can- 
not be  said  with  propriety,  that  to  sustain  that  grant  is  to  obstruct 
the  State  in  the  exercise  of  her  power  to  provide  for  the  public 
protection,  health,  and  safetyj^^he  article  in  the  State  Constitu-v 
tion  of  1879  in  relation  to  monopolies  is  not  in  any  leg^lsense  an  \ 
exercise  of  thejx)lice  power  for  the  preservation  oftKe"  public  1 
health,  or  the  promotion  of  the  public  safety ;  for  the  exclusive-  / 
ness  of  a  grant  has  no  relation  whatever  to  the  public  health,  or  to  / 
the  public  safety.  These  considerations  depend  upon  the  nature  of 
the  business  or  duty  to  which  the  grant  relates,  and  not  at  all 
upon  the  inquiry  whether  a  franchise  is  exercised  by  one  rather 
than  by  many.  The  monopoly  clause  only  evinces  a  purpose  to 
reverse  the  policy,  previously  pursued,  of  granting  to  private  cor- 
porations franchises  accompanied  by  exclusive  privileges,  as  a 
means  of  accomplishing  public  objects.  That  change  of  policy, 
although  manifested  by  constitutional  enactment,  cannot  affect 
contracts  which,  when  entered  into,  were  within  the  power  of  the 
State  to  make,  and  which,  consequently,  were  protected  against 
impairment,  in  respect  of  their  obligation,  by  the  Constitution  of 
the  United  States//^  State  can  no  more  impair  the  obligation  of 
a  contract  by  her  organic  law  than  by  legislative  enactment ;  for 
her  Constitution  is  a  law  within  the  meaning  of  the  contract 
clause  of  the  National  Constitution.  Railroad  Co.  v.  McClure, 
10  Wall.  511;  Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  16  How.  416, 429 ; 
Sedgwick's  Stat.  &  Const.  Law,  637.  And  the  obligation  of  her 
contracts  is  as  fully  protected  by  that  instrument  against  impairr 
ment  by  legislation  as  are  contracts  between  individuals  exclu^ 
sively.  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  Providence  Bank 
V,  Billings,  4  Pet.  514;  Green  v.  Biddle,  8  Wheat,  i ;  Woodruff  v. 
Trapnall,  10  How.  190 ;  Wolff  v.  New  Orleans,  103  U.  S.  358. 

If,  in  the  judgment  of  the  State,  the  public  interests  will  be 
best  subserved  by  an  abandonment  of  the  policy  of  granting  ex- 
clusive privileges  to  corporations,  other  than  railroad  companies, 
in  consideration  of  services  to  be  performed  by  them  for  the 
public,  the  way  is  open  for  the  accomplishment  of  that  result,  with 
respect  to  corporations  whose  contracts  with  the  State  are  unaf- 
fected by  that  change  in  her  organic  law.  The  rights  and  fran- 
chises which  have  become  vested  upon  the  faith  of  such  contracts 
can  be  taken  by  the  public,  upon  just  compensation  to  the  com- 
pany, under  the  State's  power  of  eminent  domain.  West  River 
Bridge  Co.  v.  Dix,  ubi  supra;  Richmond,  etc.,  Railroad  Co.  v. 
Louisa  Railroad  Co.,  13  How.  71, 83 ;  Boston  Water-Power  Co.  v. 
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Boston  &  Worcester  Railroad,  23  Pick.  360,  393 ;  Boston  &  Lowell 
Railroad  Co.  v.  Salem  &  Lowell  Railroad  Co.,  2  Gray,  i,  35.  In 
that  way  the  plighted  faith  of  the  public  will  be  kept  with  those 
who  have  made  large  investments  upon  the  assurance  by  the 
State  that  the  contract  with  them  will  be  performed. 

The  demurrer  to  the  bill  of  complaint  should  have  been  over- 
ruled. Upon  its  averments  the  complainant  was  entitled  to  a 
decree  perpetually  restraining  the  defendants,  and  each  of  them, 
their  servants,  agents,  and  employees,  from  the  manufacture  and 
distribution  of  gas  in  New  Orleans,  by  means  of  pipes,  mains,  and 
conduits  laid  in  or  along  the  streets  and  other  public  ways  and 
places  of  that  city. 

The  decree  dismissing  the  bill  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this  opinion. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 

LANT  AND  RESPONDENT,  V.  JOHN  O'BRIEN,  AS  RECEIVER, 

ETC.,  et  al.,  Appellants  and  Respondents. 
In  the  Court  of  Appeals  of  New  York,  November  27,  1888. 

[Reported  in  11 1  New  York  Reports  j.] 

These  are  cross  appeals  from  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  Third  Judicial  Department,  entered 
upon  an  order  made  at  the  October  Term,  1887,  which  affirmed  a 
judgment  entered  upon  a  decision  of  the  court  on  trial  at  General 
Term. 

This  action  was  brought  by  the  Attorney-General,  in  the  name 
of  the  People,  against  John  O'Brien,  as  Receiver  of  the  Broadway 
Surface  Railroad  Co. ;  the  Mayor,  etc.,  of  the  city  of  New  York ; 
the  Broadway  and  Seventh  Avenue  Railroad  Co.;  the  Twenty- 
third  Street  Railway  Co. ;  William  H.  Hayes,  Francis  A.  Palmer, 
as  trustees  under  certain  mortgages  executed  by  said  Broadway 
Surface  Railroad  Company,  also  the  president  and  trustees  of 
said  company  at  the  time  of  its  dissolution,  and  various  other  per- 
sons. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Charles  F.  Tabor,  Attorney-General,  and  William  A.  Paste  for 
the  people. 

Denis  O'Brien  for  the  receiver. 
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James  C.  Carter  and  Elihu  Root  for  the  Broadway  and  Sev- 
enth Avenue  Railroad  Co.,  defendant. 

Albert  Stickney  and  Nelson  S.  Spencer  for  the  Twenty-third 
Street  Railway  Co.  and  Jacob  Sharp,  defendants. 

5*.  P.  Nash  for  bondholders,  respondents,  and  Lyman  Rhoades 
for  mortgagee  in  trust,  respondent. 

Edward  Winslow  Paige  for  Mr.  Palmer,  trustee,  etc.,  respon- 
dent. 

Thomas  Allison  for  the  Mayor,  etc.,  respondent. 

William  C.  Gulliver  for  James  A.  Richmond  and  others,  re- 
spondents. 

RuGER,  Ch.  J.^  .  .  .  After  its  incorporation  the  Broadway  Sur- 
face Co.  mortgaged  its  property  and  franchises  as  security  for  con- 
templated loans,  and  authorized  its  bonds  to  be  put  upon  the  market 
for  sale  to  the  public  generally,  and  they  were  largely  purchased 
by  investors,  without  notice  of  any  defect  in  their  origin  or  exe- 
cution. It  also  made  contracts  with  other  street  railroad  com- 
panies owning,  respectively,  lines  of  road  connecting  with  the 
contemplated  line  of  the  Broadway  Surface  Co.  and  diverging 
therefrom  to  distant  parts  of  the  city,  for  the  use  of  their  several 
tracks  by  each  other,  for  which  it  received  a  large  present  pecuni- 
ary consideration  from  each  of  said  companies  besides  the  ex- 
change of  mutual  benefits  and  accommodations. 

It  is  not  disputed  but  that  upon  the  entry  of  the  order  of  con- 
firmation, the  Broadway  Surface  Railroad  Co.  became  vested 
with  the  right  of  constructing  a  railroad  on  Broadw^ay  and  run- 
ning cars  thereon,  to  as  full  an  extent  as  it  had  power  to  acquire, 
or  the  State  and  city  authorities  had  authority  to  grant. 

In  the  spring  of  1885  the  company  caused  its  track  to  be  con- 
structed over  the  route  authorized,  and  from  that  time  to  the  4th 
day  of  May,  1886,  when  it  was  dissolved  by  an  act  of  the  legisla- 
ture, in  connection  with  other  railroad  companies,  ran  its  cars 
over  such  road  and  the  connecting  lines. 

On  May  14,  1886,  in  an  action  between  the  People,  as  plaintiff, 
and  James  A.  Richmond,  the  former  president  of  the  Broadway 
Surface  Railroad  Co.,  as  sole  defendant,  upon  the  application  of 
the  Attorney-General,  one  John  O'Brien  was  appointed  receiver 
of  the  property  formerly  belonging  to  the  Broadway  Surface 
Co.,  by  a  justice  of  the  Supreme  Court  of  the  Third  Judicial  Dis- 
trict, in  an  ex  parte  order  based  upon  the  summons  and  com- 
plaint in  that  action,  in  pursuance  of  and  under  the  authority  alone 
of  the  provisions  of  c.  310  of  the  Laws  of  1886. 

The  present  action  was  a  supplementary  action  brought  July  8, 
1886,  by  the  Attorney-General  in  the  name  of  the  People  of  the 

"Portions  of  the  opinion  have  been  omitted. — Ed. 
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State  against  the  City  of  New  York,  the  receiver  of  the  Broad- 
way Surface  Railroad  Co.,  and  numerous  other  corporations  and 
persons  alleged  to  have  had  dealings  with  such  company,  either 
a3  stockholders,  mortgagees,  creditors  or  contractors,  for  the 
purpose  of  obtaining  a  judgment  declaratory  of  the  rights  and  lia- 
bilities of  the  several  parties,  as  affected  by  the  dissolution  of  the 
corporation,  determining  the  fact  as  to  what  were  assets  of  the 
company,  and  the  extent  of  the  interests  of  the  several  parties 
therein,  and  restraining  the  mortgagees,  contractors  and  others 
from  taking  legal  proceedings  to  enforce  their  rights  in  and  liens 
upon  the  property  of  the  corporation.     .     .     . 

It  is  not  easy  to  see  on  what  theory  such  an  action  can  be  main- 
tained. The  State  has  no  interest  entitling  it  to  intervene  to  pre- 
vent a  multiplicity  of  actions  between  other  parties.  Neither  does 
the  action  seem  necessary  or  proper  in  aid  of  the  former  ac- 
tion.    .     .     . 

Considering,  therefore,  the  magnitude  of  the  interests  affected 
and  the  importance  to  the  public  generally  of  a  speedy  determina- 
tion of  the  questions,  involving  the  right  of  operating  a  street 
railroad  on  Broadway,  notwithstanding  the  dissolution  of  the 
corporation  to  which  that  right  was  originally  granted,  we  refrain 
from  disposing  of  the  case  upon  the  ground  referred  to,  and  pro- 
ceed to  an  examination  of  the  questions  upon  which  such  right 
depends. 

Their  determination  involves  an  inquiry  into  the  rights  secured 
by  the  mortgagees  and  bondholders  through  the  mortgages  upon 
the  property  and  franchises  of  the  railroad  company ;  the  validity 
of  the  traffic  contracts  made  by  it  with  other  street  railroad  cor- 
porations, and  the  effect  which  the  legislation  of  1886,  comprised 
in  cc.  268,  271,  and  310,  had  upon  such  questions.  In  other 
words,  we  think  the  material  question  for  discussion  here  is 
whether  the  franchise  to  maintain  tracks  and  run  cars  on  Broad- 
way survived  the  dissolution  of  the  corporation,  and  if  so,  upon 
whom  the  right  of  administering  its  affairs  devolved. 

Upon  the  trial  of  the  action  a  judgment  was  rendered  in  favor 
of  the  defendants,  except  the  receiver,  to  the  effect  that  the  mort- 
gages were  valid  liens  upon  the  property  and  franchises  of  the 
company  and  survived  the  dissolution  of  the  corporation;  that 
the  traffic  contracts  were  made  by  authority  of  law  and  could  be 
enforced  notwithstanding  the  dissolution  of  the  corporation ;  and 
that  c.  271  and  parts  of  c.  310  of  the  Laws  of  1886  were  unconsti- 
tutional, as  violative  of  the  restrictions  of  the  fundamental  law  in 
relation  to  legislation  impairing  the  obligation  of  contracts,  and 
constituting  a  taking  of  "  property  without  due  process  of  law." 

The  court  also  held  that  this  action  was  maintainable  in  the 
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name  of  the  People ;  that  a  receiver  of  the  property  of  the  dis- 
solved corporation  had  been  lawfully  appointed ;  that  he  was  en- 
titled to  take  possession  of  its  property  and  wind  up  its  affairs^ 
and  that  the  plaintiffs  were  entitled  to  a  perpetual  injunction  re- 
straining all  of  the  defendants,  except  the  receiver,  from  pro- 
ceeding with  actions  already  begun,  or  from  instituting  other 
proceedings  or  actions  to  enforce,  maintain,  or  assert  any  of  the 
claims,  demands,  or  rights  of  action  affecting  in  any  manner  the 
affairs,  property,  rights,  and  privileges  of  the  Broadway  Surface 
Railroad  Co.  which  have  been  tried  and  determined  in  this  action. 
Not  only  the  plaintiff,  but  each  of  the  defendants,  except  the 
Broadway  and  Seventh  Avenue  Railroad  Co.,  appealed  from  this 
judgment  to  the  General  Term.  That  court  affirmed  the  judg- 
ment of  the  trial  court. 

The  plaintiff  and  all  of  the  defendants,  except  the  two  railroad 
corporations,  appeal  from  the  judgment  of  affirmance  to  this 
court,  and  thus  bring  before  us  every  determination  involved  in 
the  judgment. 

A  review  of  the  judgment  brings  up  for  consideration  propo- 
sitions very  grave  in  character,  not  only  on  account  of  the  ex- 
tent of  the  private  interests  affected,  but  because  their  determina- 
tion will  affect  great  public  questions  arising  out  of  the  limitations 
imposed  by  the  Constitution  upon  the  legislative  power  over  the 
property  of  corporations  lawfully  acquired. 

The  statutes  upon  which  the  action  is  predicated  confessedly 
assume  the  right  and  power  of  the  legislature  to  wrest  from  the 
company  its  franchises ;  to  transfer  them  to  other  persons,  and  be- 
stow their  value  upon  the  donees  of  the  State.  The  statutes  con- 
template the  absolute  destruction  of  the  property  of  the  corpora- 
tion, and  the  loss  of  its  value  to  the  creditors  who  have  made  loans 
in  good  faith  upon  the  security  of  such  property,  and  this  action 
is  avowedly  prosecuted  to  accomplish  the  purposes  of  the  legis- 
lation. It  is,  therefore,  urgently  contended  by  the  Attorney-Gen- 
eral that  none  of  the  franchises  of  the  corporation  survived  its 
dissolution,  and  that  the  mortgages  previously  given  thereon,  as 
well  as  all  contracts  made  with  connecting  street  railroads  for  the 
mutual  use  of  their  respective  roads,  fell  with  the  repeal  and  could 
not  be  enforced. 

If  it  could  be  supposed  for  a  moment  that  this  claim  was  rea- 
sonably supported  by  authority,  or  maintainable  in  logic  or  reason, 
it  would  give  grave  cause  for  alarm  to  all  holders  of  corporate 
securities. 

The  contention  that  securities  representing  a  large  part  of  the 
world's  wealth  are  beyond  the  reach  of  the  protection  which  the 
Constitution  gives  to  property,  and  are  subject  to  the  arbitrary 
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will  of  successive  legislatures,  to  sanction  or  destroy  at  their  pleas- 
lu'e  or  discretion,  is  a  proposition  so  repugnant  to  reason  and 
justice  as  well  as  the  traditions  of  the  Anglo-Saxon  race  in  re- 
spect to  the  security  of  rights  of  property,  that  there  is  little  reason 
to  suppose  that  it  will  ever  receive  the  sanction  of  the  judiciary, 
and  we  desire  in  unqualified  terms  to  express  our  disapprobation 
of  such  a  doctrine.  Whatever  might  have  been  the  intention  of 
the  legislature  or  even  of  the  framers  of  our  Constitution  in  re- 
spect to  the  effect  of  the  power  of  repeal  reserved  in  acts  of  incor- 
poration, upon  the  property  rights  of  a  corporation,  such  power 
must  still  be  exercised  in  subjection  to  the  provisions  of  the 
Federal  Constitution. 

Considering  the  power  which  the  State  has  to  terminate  the 
life  of  corporations  organized  under  its  laws,  and  the  authority 
which  its  Attorney-General  has  by  suit  to  forfeit  its  franchises 
for  misuse  or  abuse  and  to  regulate  and  restrain  corporations  in 
the  exercise  of  their  corporate  powers,  there  is  little  danger  to  be 
apprehended  in  the  future  from  the  overgrowth  of  power,  or  the 
monopolistic  tendencies  of  such  organizations ;  but  whatever  that 
danger  may  be,  it  is  trivial  in  comparison  with  the  widespread 
loss  and  destruction  which  would  follow  a  judicial  determination, 
that  the  property  invested  in  corporate  securities  was  beyond 
the  pale  of  the  protection  afforded  by  the  fundamental  law. 

It  is  not  perhaps  strange,  in  the  great  variety  of  cases  bearing 
upon  the  subject,  and  the  manifold  aspects  in  which  questions 
relating  to  corporate  rights  and  property  have  been  presented  to 
the  courts,  that  dicta,  couched  in  general  language,  may  be  found 
giving  color  to  the  plaintiff's  claim ;  but  we  think  that  there  are  no 
reported  cases  in  which  the  judgment  of  the  court  has  ever  taken 
the  franchises  or  property  of  a  corporation  from  its  stockholders 
and  creditors,  through  the  exercise  of  the  reserved  power  of 
amendment  and  repeal,  or  transferred  it  to  other  persons  or  cor- 
porations, without  provision  made  for  compensation. 

Among  other  claims  made  by  the  State,  it  is  contended  that  the 
stated  term  of  one  thousand  years  prescribed  in  its  charter,  for  the 
duration  of  the  company,  constitutes  a  limitation  upon  the  estate 
granted,  and  that,  therefore,  the  corporation  took  a  qualified  estate 
only  in  its  franchises,  and  that  the  rights  reserved  by  the  Revised 
Statutes  (Laws  of  1884  and  1850)  and  the  Constitution  to  alter, 
amend,  and  repeal  the  charters  or  laws  under  which  corpora- 
tions might  be  organized,  also  constituted  a  limitation  upon  the 
estate  granted,  and  that  the  exercise  of  the  right  of  repeal  by  the 
State  accomplished  the  destruction  of  the  corporation  and  the 
annihilation  of  all  franchises  acquired  under  its  charter. 

It  will  be  convenient  in  the  first  instance  to  consider  the  nature 
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of  the  right  acquired  by  the  corporation  under  the  grant  of  the 
Common  Council,  with  respect  to  its  terms  or  duration.     .     .     . 

We  are,  therefore,  of  the  opinion  that  the  Broadway  Surface 
Railroad  Co.  took  an  estate  in  perpetuity  in  Broadway  through 
its  grant  from  the  city,  under  the  authority  of  the  Constitution  and 
the  act  of  the  legislature.  It  is  also  well  settled  by  authority  in 
this  State  that  such  a  right  constitutes  property  within  the  usual 
and  common  signification  of  that  word.  Sixth  Ave.  R.  R.  Co.  v. 
Kerr,  72  N.  Y.  330 ;  People  v,  Sturtevant,  9  id.  263. 

When  we  consider  the  generality  with  which  investments  have 
been  made  in  securities  based  upon  corporate  franchises  through- 
out the  whole  country ;  the  numerous  laws  adopted  in  the  several 
States  providing  for  their  security  and  enjoyment,  and  the  ex- 
tent of  litigation  conducted  in  the  various  courts,  State  and  Fed- 
eral, in  which  they  have  been  upheld  and  enforced,  there  is  no 
question  but  that  in  the  view  of  legislatures,  courts,  and  the  public 
at  large,  certain  corporate  franchises  have  been  uniformly  re- 
garded as  indestructible  by  legislative  authority,  and  as  consti- 
tuting property  in  the  highest  sense  of  the  term. 

It  is,  however,  earnestly  contended  for  the  State  that  such  a 
franchise  is  a  mere  license  or  privilege  enjoyable  during  the  life 
of  the  grantee  only,  and  revocable  at  the  will  of  the  State.  We 
believe  this  proposition  to  be  not  only  repugnant  to  justice  and 
reason,  but  contrary  to  the  uniform  course  of  authority  in  this 
country.  The  laws  of  this  State  have  made  such  interests  taxable, 
inheritable,  alienable,  subject  to  levy  and  sale  under  execution, 
to  condemnation  under  the  exercise  of  the  right  of  eminent  do- 
main, and  invested  them  with  the  attributes  of  property  generally. 

We  will  refer  to  a  few  only  of  the  statutes  on  this  subject  from 
which  the  implication  arises  not  only  that  the  State  intended  to  in- 
vest these  franchises  with  the  character  of  property,  but  also  to 
enable  their  mortgagees,  purchasers,  and  assigns  to  enjoy  their 
use  under  an  indefeasible  title.  Thus  railroad  corporations  have 
been  authorized  to  contract  with  other  corporations  for  a  quali- 
fied transfer  of  such  franchises  for  terms  unlimited  except  by  the 
agreement  of  the  parties  (c.  218,  Laws  of  1839 ;  §  2,  c.  1843,  Laws 
of  1872;  §15,  c.  252,  Laws  of  1884) ;  to  pledge  them  by  way  of 
mortgage  as  security  for  loans  (sub.  10,  §  28,  Laws  of  1850) ; 
to  consolidate  with  other  companies  owning  connecting  and  con- 
tinuous lines  of  railroad,  and  continue  the  use  of  such  franchises 
under  the  name  of  their  successors.  C.  108,  Laws  of  1875 ;  Shields 
1'.  Ohio,  95  U.  S.  319.  Mortgagees  and  others  have  been  au- 
thorized to  purchase  such  franchises  upon  mortgage  sale  and 
otherwise,  and  afforded  the  right  to  organize  so  as  to  enjoy  their 
use  thereafter.    §  i,  c.  444,  Laws  of  1857  5  c.  469  and  710,  Laws 
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of  1873;  c.  113,  Laws  of  1880;  c.  430,  Laws  of  1874.  Pur- 
chasers upon  a  mortgage  or  execution  sale  have  been  authorized 
to  form  associations  for  the  purpose  of  continuing  the  operation 
of  such  railroad  with  all  its  powers,  privileges,  and  franchises. 
§  I,  c,  469  and  710,  Laws  of  1873;  §  i>  c-  282,  Laws  of  1854- 
The  sale  of  such  franchises  has  been  authorized  by  the  municipal- 
ity where  located  to  parties  proposing  to  build  street  railroads. 
Constitutional  Amendment  of  1875,  §  7,  c.  252,  Laws  of  1884; 
c.  62  and  66,  Laws  of  1886.  And  by  §  15  of  the  act  under  which 
this  corporation  was  organized,  such  companies  were  expressly 
permitted  to  lease  or  transfer  their  rights  and  franchises  to  other 
street  railroad  corporations.  Indeed,  it  is  matter  of  public  his- 
tory that  one-half  of  the  railroads  of  the  State  are  now  oper- 
ated by  organizations  other  than  those  to  whom  the  franchises 
were  originally  granted,  notwithstanding  their  dissolution, 
through  transfers  effected  by  the  foreclosure  of  mortgages  and 
otherwise. 

The  statutes  cited,  as  well  as  others  not  specially  referred  to, 
indicate  the  general  policy  of  the  State  to  render  such  interests 
independent  of  the  life  of  the  original  corporation  and  transfer- 
able as  property  by  means  of  judicial  proceedings  and  otherwise, 
under  certain  restrictions  not  pertinent  to  our  present  purpose 
particularly  to  consider.  People  v,  Brooklyn  F.  &  C.  L  R.  R.  Co., 
89  N.  Y.  84.     .     .     , 

These  rights  of  property  having  been  acquired  and  created 
under  the  express  sanction  and  authority  of  the  State,  it  remains 
to  inquire  whether  they  were  defeasible  and  subject  to  be  taken 
away  through  the  exercise  of  any  power  reserved  by  the  State  ta 
alter,  amend,  and  repeal  laws  or  charters. 

The  reservations  applying  to  this  case  are  claimed  to  be  as  fol- 
lows: I.  §  I,  art.  8,  title  "Corporations,  how  created"  (Con- 
stitution of  1846),  providing  that  "all  general  laws  and  special 
acts  passed  pursuant  to  this  section  may  be  altered  from  time  to 
time  or  repealed."  2.  §  8,  title  3,  c.  18  of  the  Revised  Stat- 
utes (7th  ed.),  providing  that  "  the  charter  of  every  corporation 
that  shall  be  granted  by  the  legislature  shall  be  subject  to  altera- 
tion, suspension,  and  repeal  in  the  discretion  of  the  legislature." 
3.  §  48,  c.  140,  Laws  of  1850,  providing  that  "the  legislature 
may  at  any  time  annul  or  dissolve  any  incorporation  formed  under 
this  act,  hut  such  dissolution  shall  not  take  away  or  impair  any 
remedy  given  against  any  such  corporation,  its  stockholders,  or 
officers  for  any  liability  which  shall  have  been  previously  incurred/' 
And  4.  C.  282,  Laws  of  1884,  under  which  this  corporation  was 
organized,  giving  it  all  the  powers  and  privileges  granted,  and 
subject  to  all  the  liabilities  imposed  by  c.  140,  Laws  of  1850, 
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and  the  several  acts  amendatory  thereof,  and  further  providing 
that  "  the  legislature  may  at  any  time  alter,  amend,  or  repeal  this 
act."    §  19. 

The  Constitution  of  1846  for  the  first  time  introduced  restric- 
tions upon  the  power  of  legislatures  to  grant  special  charters,  and 
required  that  provisions  for  corporations,  save  in  exceptional 
cases,  should  thereafter  be  made  by  general  laws.  The  obvious 
intent  of  the  constitutional  reservation  was  to  remove  any  doubt  as 
to  the  power  of  the  legislature  to  amend  or  repeal  the  laws,  wheth- 
er general  or  special,  authorized  by  that  instrument  for  the  forma- 
tion of  corporations,  and  seemed  to  leave  the  provisions  of  the 
Revised  Statutes,  in  relation  to  reserved  power  over  charters,  in 
full  force  and  effect. 

It  will  be  observed  that  the  Constitution  and  the  act  of  1884 
provide  specially  for  the  amendment  and  repeal  of  statutes  alone, 
but  the  Revised  Statutes  and  the  act  of  1850  are  addressed  spe- 
cially to  the  subject  of  the  annulment  and  repeal  of  charters 
created  under  such  statutes. 

It  seems  to  us  that  these  provisions  relate  to  different  subjects 
—namely,  the  repeal  of  laws,  and  the  annulment  of  charters 
formed  under  such  laws,  and  that  the  power  to  do  one  does  not 
naturally  or  properly  include  the  power  to  do  the  other.  Albany 
Northern  R.  R.  Co.  v.  Brownell,  24  N.  Y.  345. 

Certainly  the  repeal  of  a  law  authorizing  corporations  would 
not  destroy  organizations  formed  under  it,  nor  would  the  annul- 
ment of  a  charter  affect  the  law  under  which  it  was  created. 
Neither  does  it  seem  reasonable  to  suppose,  while  taking  away 
the  power  of  the  legislature  to  create  corporate  bodies,  the  Con- 
stitution intended  to  confer  power  to  destroy  them,  thus  enabling 
them  to  accomplish  indirectly  that  which  they  were  precluded 
from  doing  directly.  It  must  be  assumed  that  the  framers  of  the 
Constitution,  as  well  as  the  legislature,  used  the  language  em- 
ployed by  them  intelligently  and  according  to  its  common  and 
customary  signification,  and  when  they  spoke  of  the  annulment 
and  repeal  of  acts  and  laws  alone,  did  not  intend  to  embrace  char- 
ters as  well.  These  two  subjects  have  frequently  been  the  occa- 
sion of  legislative  action,  and  since  the  restrictions  upon  the  pow- 
ers of  the  legislature  to  grant  special  charters,  there  is  no  reason 
to  suppose  that  they  did  not  use  the  language  employed  in  its 
literal  sense,  and  especially  so  when  both  subjects  were  immedi- 
ately within  the  contemplation  of  the  lawmakers. 

In  considering  this  question  the  provisions  of  the  Revised  Stat- 
utes may  be  laid  out  of  view,  for  if  they  contain  any  broader 
power  than  the  act  of  1850,  they  must  be  deemed  to  have  been 
repealed  by  the  provisions  of  the  latter  act,  as  inconsistent  there- 
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with.  The  reservations,  therefore,  which  apply  to  this  case  are 
contained  in  the  acts  of  1850  and  1884,  which  constitute  a  part  of 
the  railroad  charter. 

These  acts  should  be  read  and  construed  together,  and,  as  thus 
considered,  provide  that  the  legislature  may  at  any  time  alter, 
amend,  and  repeal  these  acts,  and  may  also  annul  and  dissolve 
charters  formed  thereunder,  but  such  dissolution  shall  not  take 
away  or  impair  any  remedy  against  such  corporation,  its  officers 
and  trustees,  for  any  liability  previously  incurred.  The  contract 
proved  between  the  corporation  and  the  State  was  intended,  in 
respect  to  a  repeal  of  the  charter,  to  survive  the  dissolution  of 
the  corporation,  and  to  determine  the  rights  of  parties  interested 
in  the  property,  in  the  event  of  dissolution.  By  virtue  of  this 
contract  the  corporation  secured  rights  subject  to  be  taken  away 
under  certain  restrictions,  and  protected  itself  from  any  conse- 
quences following  a  repeal  of  its  charter,  except  those  expressly 
agreed  upon. 

But  even  if  it  be  conceded  that  the  constitutional  provisions 
place  the  right  to  repeal  charters,  as  well  as  laws,  beyond  the 
power  of  legislatures  to  waive  or  destroy,  the  question  still  re- 
mains as  to  the  eifect  of  such  a  repeal  upon  the  franchises  of  the 
corporation ;  whether  it  contemplates  anything  more  than  the  ex- 
tinction of  the  corporate  life,  and  consequent  disability  to  con- 
tinue business  and  exercise  corporate  functions  after  that  time,  or 
has  a  wider  scope  and  effect. 

It  may  be  assumed  in  this  discussion  that  the  authority  of  the 
legislature  to  repeal  a  charter,  if  it  has  expressed  its  intention  to 
reserve  such  power  in  its  grant,  constitutes  a  valid  reservation. 
Parties  to  a  contract  may  lawfully  provide  for  its  termination  at 
the  election  of  either  party,  and  it  may,  therefore,  be  conceded 
that  the  State  had  authority  to  repeal  this  charter,  provided  no 
rights  of  property  were  thereby  invaded  or  destroyed.  In  speak- 
ing of  the  franchises  of  a  corporation  we  shall  assume  that  none 
are  assignable  except  by  the  special  authority  of  the  legislature. 
We  must  also  be  understood  as  referring  only  to  such  franchises 
•as  are  usually  authorized  to  be  transferred  by  statute — namely, 
those  requiring  for  their  enjoyment  the  use  of  corporeal  property, 
such  as  railroad,  canal,  telegraph,  gas,  water,  bridge,  and  similar 
companies,  and  not  to  those  which  are  in  their  nature  purely  in- 
corporeal and  inalienable,  such  as  the  right  of  corporate  life,  the 
exercise  of  banking,  trading,  and  insurance  powers,  and  similar 
privileges.  The  franchises  last  referred  to  being  personal  in 
character  and  dependent  upon  the  continued  existence  of  the  donee 
for  their  lawful  exercise,  necessarily  expire  with  the  extinction 
of  corporate  life,  unless   special  provision  is  otherwise  made. 
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People  ZK  B.,  F.  &  C.  I.  R.  R.  Co.,  89  N.  Y.  84 ;  People  v,  Metz, 
50  id.  6i. 

In  the  former  class  it  has  been  held  that  at  common  law  real 
estate  acquired  for  the  use  of  a  canal  company  could  not  be  sold 
on  execution  against  the  corporation  separate  from  its  franchise, 
so  as  to  destroy  or  impair  the  value  of  such  franchise.  Gue  v. 
Tide  Water  Canal  Co.,  24  How.  (U.  S.)  257.  And  by  parity  of 
reasoning  it  must  follow  that  the  tracks  of  a  railroad  company, 
and  the  franchise  of  maintaining  and  operating  its  road  in  a  public 
street,  are  equally  inseparable,  in  the  absence  of  express  legisla- 
tive authority  providing  for  their  severance. 

The  statute  of  our  State  authorizing  the  sale  of  the  franchise 
and  property  of  a  railroad  company  on  execution,  seems  to  recog- 
nize the  indissolubility  of  the  connection  between  the  corporeal 
property  and  its  incorporeal  right  of  enjoyment. 

It  is  also  to  be  observed  that  in  none  of  the  provisions  for  re- 
peal in  this  State  is  there  anything  contained  which  purports  to 
confer  power  to  take  away  or  destroy  property  or  annul  con- 
tracts, and  the  contention  that  the  property  of  a  dissolved  corpo- 
ration is  forfeited  rests  wholly  upon  what  is  claimed  to  be  the 
necessary  consequence  of  the  extinction  of  corporate  life.  We 
do  not  think  the  dissolution  of  a  corporation  works  any  such 
effect.  It  would  not  naturally  seem  to  have  any  other  operation 
upon  its  contracts  or  property  rights  than  the  death  of  a  natural 
person  upon  his.    Mumma  v,  Potomac  Co.,  8  Pet.  281,  285. 

The  power  to  repeal  the  charter  of  a  corporation  cannot,  upon 
any  legal  principle,  include  the  power  to  repeal  what  is  in  its 
nature  irrepealable,  or  to  undo  what  has  been  lawfully  done  under 
power  lawfully  conferred.    Butler  v.  Palmer,  i  Hill,  335. 

The  authorities  seem  to  be  uniform  to  the  effect  that  a  reserva- 
tion of  the  right  to  repeal  enables  a  legislature  to  effect  a  destruc- 
tion of  the  corporate  life,  and  disable  it  from  continuing  its  cor- 
porate business  (People  ex  rel.  Kimball  v,  B.  &  A.  A.  R.  R.  Co., 
70  N.  Y.  569;  Philips  V.  Kickham,  i  Paige,  590),  and  a  reserva- 
tion of  the  right  to  alter  and  amend  confers  power  to  pass  all 
needful  laws  for  the  regulation  and  control  of  the  domestic  affairs 
of  a  corporation,  freed  from  the  restrictions  imposed  by  the  Fed- 
eral Constitution  upon  legislation  impairing  the  obligation  of  con- 
tracts.   Munn  V.  Illinois,  94  U.  S.  113,  123. 

We  think  no  well-considered  case  has  gone  further  than  this, 
while  in  many  cases  such  power  has  been  expressly  held  to  be  lim- 
ited to  the  effect  stated.  In  the  language  of  Marshall,  Ch.  J.,  in 
Fletcher  v.  Peck,  6  Cranch,  87,  135 :  "  If  an  act  be  done  under 
a  law,  a  succeeding  legislature  cannot  undo  it.  The  past  cannot 
be  recalled  by  the  most  absolute  power.    Conveyances  have  been 
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made;  those  conveyances  have  vested  legal  estates,  and  if  those 
estates  may  be  seized  by  the  sovereign  authority,  still  that  they 
originally  vested  is  a  fact,  and  cannot  cease  to  be  a  fact.  When, 
then,  a  law  is  in  the  nature  of  a  contract,  when  absolute  rights 
have  vested  under  that  contract,  a  repeal  of  the  law  cannot  divest 
those  rights." 

It  would  seem  to  be  quite  obvious  that  a  power  existing  in  the 
legislature  by  virtue  of  a  reservation  only  could  not  be  made  the 
foundation  of  an  authority  to  do  that  which  is  expressly  inhibited 
by  the  Constitution,  or  afford  the  basis  of  a  claim  to  increase  juris- 
diction over  the  lives,  liberty,  or  property  of  citizens  beyond  the 
scope  of  express  constitutional  power. 

Since  the  decision  of  the  celebrated  Trustees  Dartmouth  College 
V,  Woodward,  4  Wheat.  518,  the  doctrine  that  a  grant  of  corpo- 
rate powers  by  the  sovereign,  to  an  association  of  individuals,  for 
public  use,  constitutes  a  contract  within  the  meaning  of  the  Fed- 
eral Constitution,  prohibiting  State  legislatures  from  passing  laws 
impairing  its  obligations,  has,  although  sometimes  criticised,  been 
uniformly  acquiesced  in  by  the  courts  of  the  several  States  as 
the  law  of  the  land,  and  may  be  regarded  as  too  firmly  established 
to  admit  of  question  or  dispute.  People  v.  Sturtevant,  supra; 
Milhau  V.  Sharp,  supra;  Brooklyn  Cent.  R.  R.  Co.  v.  Brooklyn 
City  R.  R.  Co.,  supra.  The  intimation,  by  Story,  J.,  in  that  case, 
that  the  rule  might  be  otherwise  if  the  legislature  should  reserve 
the  power  of  amending  or  repealing  it,  led  to  the  adoption,  by  the 
legislatures  of  the  various  States,  of  the  practice  of  incorporating 
such  reservations  in  acts  of  incorporation.  Whatever  may  be  the 
effect  of  such  reservations,  it  is  immaterial  whether  they  are  em- 
braced in  the  act  of  incorporation  or  in  general  statutes  or  pro- 
visions of  the  Constitution.  In  either  case  they  operate  upon  the 
contract  according  to  the  language  of  the  reservation.  Morawetz 
on  Corp.  464.  It  is  manifest,  therefore,  that  in  the  absence  of 
such  reserved  power,  legislatures  have  no  authority  to  violate, 
destroy,  or  impair  chartered  rights  and  privileges,  or  power  over 
corporations,  except  such  as  they  possess  by  virtue  of  their  legisla- 
tive authority  over  persons  and  property  generally.  It  is  obvious 
that  this  reserved  power  does  not,  in  any  sense,  constitute  a  con- 
dition of  the  grant,  and  cannot  have  effect  as  such,  but  is  simply  a 
power  to  put  an  end  to  the  contract,  with  such  effect  upon  the 
rights  of  the  parties  thereto  as  the  law  ascribes  to  it.  Sinking 
Fund  Cases,  99  U.  S.  700,  748;  Tomlinson  v,  Jessup,  15  Wall.' 
4S4>  4S7«  III  speaking  of  the  exercise  of  this  power  by  Congress 
in  the  Sinking  Fund  Cases,  Waite,  Ch.  J.,  says :  "  Congress  not 
only  retains  but  has  given  special  notice  of  its  intention  to  retain 
full  and  complete  power  to  make  such  alterations  and  amend- 
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ments  of  the  charter  as  come  within  the  just  scope  of  the  legisla- 
tive power.  That  this  power  has  a  limit  no  one  can  doubt.  All 
agree  that  it  cannot  be  used  to  take  away  property  already  ac- 
quired under  the  operation  of  the  charter,  or  to  deprive  the  cor- 
poration of  the  fruits  actually  reduced  to  possession  of  contracts 
lawfully  made.  .  .  .  Whatever  rules  Congress  might  have 
prescribed  in  the  original  charter  for  the  government  of  the  corpo- 
ration in  the  administration  of  its  affairs,  it  retained  the  power  to 
establish  by  amendment.  In  doing  so  it  cannot  undo  what  has 
already  been  done,  and  it  cannot  unmake  contracts  that  have  al- 
ready been  made,  but  it  may  provide  for  what  shall  be  done  in 
the  future  and  may  direct  what  preparation  shall  be  made  for  the 
due  performance  of  contracts  already  entered  into.  It  might  orig- 
inally have  prohibited  the  borrowing  of  money  on  mortgage,  or  it 
might  have  said  that  no  bonded  debt  should  be  created  without 
ample  provision  by  sinking  fund  to  meet  it  at  maturity.  Not 
having  done  so  at  first,  it  cannot  now,  by  direct  legislation,  vacate 
mortgages  already  made  under  the  powers  originally  granted,  nor 
release  debts  already  contracted." 

The  judges  dissenting  in  that  case  contended  that  the  reserved 
power  could  not  be  construed  as  authorizing  the  alteration,  viola- 
tion, or  nullification  of  any  of  the  material  provisions  of  the  grant, 
but  should  be  held  to  mean  simply  a  reservation  of  the  power  to 
legislate,  freed  from  the  restrictions  imposed  by  the  constitutional 
provisions  against  legislation  impairing  the  obligations  of  con- 
tracts. Bradley,  J.,  said :  "  The  reserved  power  in  question  is 
simply  that  of  legislation,  to  alter,  amend,  or  repeal  a  charter. 
This  is  very  diflFerent  from  the  power  to  violate  or  to  alter  the 
terms  of  a  contract  at  will.  A  reservation  of  power  to  violate  a 
contract,  or  alter  it,  or  impair  its  obligation,  would  be  repugnant 
to  the  contract  itself  and  void.  A  proviso  repugnant  to  the  grant- 
ing part  of  a  deed,  or  to  the  enacting  part  of  a  statute,  is  void.  In- 
terpreted as  a  reservation  of  the  right  to  legislate,  the  reserved 
power  is  sustainable  on  sound  principles ;  but  interpreted  as  the 
reservation  of  the  right  to  violate  an  executed  contract  it  is  not 
sustainable." 

This  dissent  proceeded  upon  the  ground  that  the  acts  of  Con- 
gress under  consideration  changed  some  of  the  essential  features 
of  the  contract,  and  were,  therefore,  void,  as  being  obnoxious  to 
the  provisions  of  the  Constitution  for  the  protection  of  life,  liberty, 
and  property.  The  majority  of  the  court  held,  however,  that 
such  acts  were  simply  an  exercise  of  the  power  of  Congress  to 
regulate  the  internal  administration  of  the  affairs  of  a  corpora- 
tion, which,  to  a  certain  extent,  it  was  unanimously  agreed  that 
it  possessed.    There  was  no  dispute  or  disagreement  as  to  the  cor- 
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rectness  of  the  rule  stated,  that  the  power  of  amendment  and  re- 
peal was  a  restricted  power,  limited  by  the  provisions  of  the  Con- 
stitution. An  interpretation  conferring  the  power  of  violating  a 
contract  at  will  upon  one  of  its  parties,  under  a  clause  authoriz- 
ing its  amendment  or  repeal,  would  seem  to  be  inconsistent  with 
any  reasonable  notion  of  the  nature  of  such  an  instrument,  and 
beyond  the  power  of  parties  lawfully  to  create. 

If  it  is  possible  to  conceive  the  idea  of  a  repealable  grant,  cer- 
tainly such  a  grant,  accompanied  with  power  to  convey  or  pledge 
the  interest  granted,  must,  on  the  execution  of  the  power,  neces- 
sarily preclude  a  resumption  by  the  grantor  of  the  subject  of  the 
grant,  or  any  right  of  property  acquired  under  it.  An  express 
reservation  by  the  legislature  of  power  to  take  away  or  destroy 
property  lawfully  acquired  or  created  would  necessarily  violate 
the  fundamental  law,  and  it  is  equally  clear  that  any  legislation 
which  authorizes  such  a  result  to  be  accomplished  indirectly  would 
be  equally  ineffectual  and  void.     .     .     . 

And,  finally,  upon  this  branch  of  our  subject,  we  are  unable  to 
see  why  §  48  of  the  Law  of  1850  does  not  express  the  rule  by 
which  the  question  under  discussion  must  be  determined.  That 
section  is  expressly  made  a  part  of  the  contract  between  the 
State  and  corporations  organized  thereunder,  and  specially  pro- 
vides for  the  effect  which  an  exercise  of  the  reserved  power  of 
repeal  by  the  State  shall  have  upon  the  franchises  of  the  company. 
It  shall  not  impair  any  remedy  existing  against  the  corporation,  its 
directors,  or  officers  upon  a  liability  previously  incurred.  This 
was  the  contract  under  which  the  dissolved  corporation  issued  its 
stock,  mortgaged  its  franchises,  entered  into  traffic  engagements 
and  contracted  debts.  Creditors,  contractors,  and  stockholders 
had  a  right  to  rely  upon  the  promise  of  the  State,  that  the  annul- 
ment of  the  corporate  charter  should  not  affect  the  remedies  exist- 
ing in  their  favor  against  the  corporation,  and  this  promise  is  a 
contract  protected  by  the  provisions  of  the  Federal  Constitution. 

In  the  absence  of  any  constitutional  provision  prescribing  the 
effect  of  such  repeal,  it  was  competent  for  the  legislature  to  de- 
clare what  that  should  be,  and  for  the  State  to  contract  with  ref- 
erence to  such  a  declaration.  The  right  of  repeal,  as  provided  by 
the  Constitution,  is  fully  recognized  by  the  act  of  1850,  and  the 
effect  of  the  exercise  of  the  power  upon  the  rights  of  parties  af- 
fected thereby  is  clearly  defined. 

We  are,  therefore,  of  opinion  that  the  statute  not  only  pre- 
scribes the  rule,  creates  the  contract,  and  regulates  the  rights  of 
the  parties  upon  the  exercise  by  the  State  of  the  power  of  repeal, 
but  it  also  correctly  formulates  the  principle  of  law  applicable  to 
the  situation.     .    .    . 
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We  are,  therefore,  of  the  opinion  that  the  Broadway  Surface 
Co.  took  an  indefeasible  title  to  the  land  necessary  to  enable  it  to 
construct  and  maintain  a  street  railroad  in  Broadway,  and  to  run 
cars  thereon  for  the  transportation  of  freight  and  passengers, 
which  survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the  right  of  succession 
to  the  property  of  a  dissolved  corporation  in  the  absence  of  any 
provision  in  the  act  of  dissolution  providing  for  such  an  event. 

Sees.  9  and  10,  tit.  3,c.i8,  part  i,  Revised  Statutes  (pp.  132.  153, 
[7th  ed.]),  seem  to  furnish  a  conclusive  solution  to  the  inquiry. 
They  read  as  follows :  "  Sec.  9.  Upon  the  dissolution  of  any  cor- 
poration created  or  to  be  created,  and  unless  other  persons  shall 
be  appointed  by  the  legislature,  or  by  some  court  of  competent 
authority,  the  directors  or  managers  of  the  affairs  of  such  corpora- 
tion at  the  time  of  its  dissolution,  by  whatever  name  they  may  be 
known  in  law,  shall  be  the  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolved,  and  shall  have  full  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  the  outstand- 
ing debts,  and  divide  among  the  stockholders  the  moneys  and 
other  property  that  shall  remain  after  the  payment  of  debts  and 
other  necessary  expenses."  "  Sec.  10.  The  persons  so  constituted 
trustees  shall  have  authority  to  sue  for  and  recover  the  debts  and 
property  of  the  dissolved  corporation  .  .  .  and  shall  be  joint- 
ly and  severally  responsible  to  the  creditors  and  stockholders  of 
such  corporation  to  the  extent  of  its  property  and  effects  that  shall 
come  into  their  hands." 

From  these  sections  it  would  seem  that  upon  tne  dissolution  of 
this  corporation  its  remaining  trustees  became  vested  with  the 
title  of  its  property,  and  responsible  to  its  creditors  and  stock- 
holders for  the  value  thereof.  By  operation  of  law  a  vested  right 
of  action  accrued  to  all  creditors  and  stockholders  immediately 
on  the  dissolution,  against  such  trustees,  for  the  value  of  all  prop- 
erty which  did  or  might  by  the  exercise  of  reasonable  diligence 
come  into  their  hands.  This  was  a  Uability  which  after  it  once 
attached  was  beyond  the  constitutional  power  of  the  legislature  to 
release  or  discharge.    Dash  v,  Vankleeck,  7  Johns.  577. 

The  evidence  is  undisputed  that  upon  the  dissolution,  declared 
by  the  legislature,  the  trustees  took  possession  of  the  railroad 
property  and  surrendered  its  operation  to  the  mortgagees  of  such 
railroad.  This,  in  the  absence  of  any  objection  on  the  part  of 
creditors  or  stockholders,  they  had  undoubted  authority  to  do,  and 
the  possession  of  such  mortgagees  thereafter  was  the  possession 
of  such  trustees.  They  undoubtedly  became  liable  for  the  value  of 
such  property  to  creditors  and  stockholders  by  virtue  of  such  pos- 
session, and  their  authority  to  administer  the  assets  of  the  corpo- 
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ration  for  the  purpose  of  discharging  such  liability  became  fixed 
by  the  law  existing  at  the  time  the  liability  was  incurred.     .     .     . 

There  can  be  no  valid  distinction  between  property  held  in  trust 
and  that  owned  by  individuals  in  respect  to  the  protection  afforded 
to  it  by  the  Constitution.  The  reason  for  its  protection  is  equally 
strong  in  either  case,  and  the  inviolability  of  the  title  is  in  both 
cases  beyond  the  reach  of  legislative  action.  Trustees  Dartmouth 
College  V,  Woodward,  supra. 

It  then  remains  for  us  to  consider  the  validity  of  the  provisions 
of  c.  271  and  310  of  the  Laws  of  1886.  We  are  fully  impressed 
with  the  importance  of  this  question,  and  the  well-settled  prin- 
ciples of  construction  which  require  every  statute  to  be  so  con- 
strued as  to  uphold  its  constitutionality,  if  that  may  be  done  by  a 
fair  and  reasonable  interpretation  of  its  language. 

Another  rule,  equally  well  settled,  precludes  courts  from  in- 
quiring into  the  motives  of  legislatures  in  making  laws,  and  to 
consider  them  simply  with  reference  to  their  legal  effect  upon  the 
rights  of  persons  subjected  to  their  operation. 

If,  however,  upon  such  examination  it  is  found  that  constitu- 
tional rights  will  be  invaded  by  the  operation  of  the  statute,  it  is 
the  duty  of  courts  to  protect  them  by  declaring  the  invalidity  of 
the  statute. 

Upon  such  examination  we  are  of  the  opinion  that  c.  271  of  the 
Laws  of  1886  is  unconstitutional  and  void.  Its  provisions  show  a 
naked  and  undisguised  attempt  to  take  away  from  the  Broadway 
Surface  Co.  and  its  stockholders  and  creditors  its  property,  and 
bestow  the  benefit  thereof  upon  the  municipality  of  New  York. 
The  act  attempts  to  preserve  the  validity  of  the  consents  held  by 
the  corporation  notwithstanding  its  dissolution,  and  directs  their 
sale  and  transfer  to  the  purchaser,  and  the  payment  of  the  pur-» 
chase-price  to  the  city. 

These  consents  were  the  muniments  of  title  to  the  enjoyment 
of  the  rights  acquired  thereunder  by  the  railroad  corporation,  and 
could  not  be  lawfully  retained  in  existence  or  transferred  except 
by  its  consent,  manifested  in  some  of  the  ways  provided  by  law. 
Their  possession  by  any  lawful  transferee  would  entitle  him  to  the 
exercise  and  use  of  the  rights  thereby  conferred.  The  attempt  to 
transfer  them  to  a  third  party  by  the  mere  force  of  the  statute, 
without  the  consent  or  knowledge  of  their  lawful  owners,  was  an 
effort  to  change  their  ownership  without  due  process  of  law. 
Parker  v.  Browning,  8  Paige,  388.     .     .     . 

The  main  argument  presented  to  maintain  the  constitutionality 
of  this  act  is  the  assertion  that  these  consents  do  not  constitute 
property  within  the  usual  signification  of  that  term.  We  have 
considered  that  question,  and  do  not  agree  with  the  claim.      In 
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view  of  the  fact  that  the  statute  expressly  contemplates  their  sale, 
transfer,  and  acquisition  by  a  purchaser,  it  would  seem  unneces- 
sary to  go  further  to  prove  the  fallacy  of  such  a  contention. 

These  remarks  apply  with  equal  force  to  c.  310.  The  plaintiff 
has  argued  the  case  upon  the  assumption  that  the  chapter  re- 
ferred to  applies  to  the  Broadway  Surface  Railroad  Co.,  and 
should  control  the  proceedings  to  wind  up  its  affairs.  That  com- 
pany was,  however,  dissolved  on  January  4,  and  the  act  now 
under  consideration  was  not  passed  until  January  11  thereafter 
and  could  not  have  retroactive  effect  unless  its  language  expressly 
required  it.  We  can  see  no  ground  for  such  a  contention,  unless 
we  look  beyond  the  language  of  the  act  and  speculate  as  to  the 
motives  of  the  legislature  in  passing  it.  The  act  does  not  purport, 
in  terms,  to  have  a  retroactive  operation,  and  it  is  contrary  to  set- 
tled principles  to  give  it  such,  unless  there  is  something  in  the 
language  of  the  act  requiring  this  to  be  done. 

Sec.  I  provides :  "  Whenever  any  corporation  organized  under 
the  laws  of  this  State  shall  be  annulled  and  dissolved  by  an  act 
of  the  legislature,  it  shall  be  the  duty  of  the  Attorney-General 
...  to  bring  a  suit  ...  to  wind  up  the  affairs  of  the 
corporation." 

This  language  looks  plainly  to  prospective  cases  arising  under 
the  act,  and  those  only,  and  there  is  nothing  in  the  body  of  the 
act  to  show  that  the  legislature  intended  it  to  apply  to  a  dissolu- 
tion already  accomplished.     .     .     . 

But,  assuming  that  the  act  was  intended  to  apply  and  retroac- 
tive effect  be  given  to  it,  we  are  of  opinion  that  its  material  pro- 
visions are  open  to  many  serious  objections  which  cannot  be  ob- 
viated or  reconciled  with  the  provisions  of  the  fundamental  law. 

A  receiver  is  the  representative  of  the  debtor.  It  is  his  duty  to 
scrutinize  the  claims  made  against  the  estate  and  reject  and  de- 
fend against  those  he  believes  to  be  unfounded  or  illegal.  He  can- 
not be  impartial  in  a  litigation  between  himself  and  creditors  as 
to  such  claims.  A  law,  therefore,  which  makes  such  a  party  the 
referee  to  take  the  proof  of  claims,  and  the  judge  to  determine 
the  materiality  of  evidence  offered  in  their  support,  violates  a 
fundamental  rule  in  the  administration  of  justice.  No  man  can 
be  a  judge  in  his  own  case,  and  it  is  immaterial  whether  he  is  a 
party  in  his  own  right  or  as  trustee  of  an  express  trust ;  in  either 
event  he  is  a  party  to  the  action,  interested  therein  and  precluded 
from  acting  in  a  judicial  capacity  in  the  determination  of  such  a 
case.  Nemo  debet  esse  judex  in  propria  causa.  This  law  is  ob- 
jectionable also  because  it  makes  proof  of  the  cost  of  the  obliga- 
tion the  measure  of  the  creditor's  recovery,  instead  of  the  liability 
of  the  debtor  as  shown  by  the  terms  of  his  contract.    And,  again. 
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it  requires  the  creditor  to  accept  payment  of  an  obligation  before 
maturity.  The  time  of  payment  of  a  pecuniary  obligation  is  a 
material  provision  in  such  contract,  and  we  know  of  no  authority 
to  require  a  creditor  to  accept  payment  in  advance,  any  more  than 
one  to  compel  such  payment  by  the  debtor.  Each  party  has  the 
right  to  stand  on  the  letter  of  his  contract,  and  perform  it  ac- 
cording to  its  terms.  But  an  objection  to  this  act,  even  more 
serious  than  those  considered,  is  found  in  the  provision  for  the 
appointment  of  a  receiver  of  the  property  of  the  dissolved  corpo- 
ration, and  the  transfer  of  its  assets  to  him  by  force  of  the  statute, 
after  the  title  thereto  had  become  vested  in  its  directors. 

It  will  not  be  claimed  that  the  appointment  of  such  a  receiver  by 
the  court  in  an  action  against  a  stranger,  without  notice  to  the 
trustees,  in  the  absence  of  the  authority  conferred  by  c.  310,  would 
confer  upon  him  title  to  property  previously  vested  in  others. 
Parker  v.  Browning,  supra.  We  cannot  see  how  this  case  differs 
from  the  one  supposed.  The  only  authority  the  court  had  for 
making  the  appointment  was  derived  wholly  from  the  provisions 
of  this  act,  and  the  court  was  not  thereby  invested  with  any  judi- 
cial authority  or  discretion,  except  that  of  designating  the  holder 
of  the  title  assumed  to  be  transferred  by  the  act.  The  court  has, 
by  virtue  of  its  general  jurisdiction  over  trusts,  authority  to  ap- 
point to  a  vacant  trusteeship,  and  perhaps,  for  cause,  to  remove 
fraudulent,  dishonest,  or  incompetent  trustees,  and  appoint  others 
to  perform  the  duties  of  the  trust  in  order  to  avoid  a  failure  there- 
of ;  but  we  know  of  no  authority  for  a  court  to  appoint  a  receiver 
of  property  vested  in  trustees,  without  cause  and  without  notice  to 
them,  or  opportunity  afforded  to  defend  their  title  and  possession. 
.  .  .  As  we  have  seen,the  property  of  this  corporation  vested  in 
the  persons  who  were  its  directors  at  the  time  of  its  dissolution. 
They  took  it  as  trustees  for  stockholders  and  creditors,  and  were 
not  made  parties  to  the  action  in  which  the  receiver  was  appointed. 
No  legislation  can  authorize  the  appointment  of  a  receiver  of  the 
property  of  A  in  an  action  against  C,  without  violating  the  pro- 
visions of  the  Constitution  in  relation  to  the  taking  of  property 
without  due  process  of  law.  That  the  legislature  might  amend 
the  provisions  of  the  Revised  Statutes  in  relation  to  the  devolution 
of  property  of  dissolved  corporations  is  indisputable,  and  if  it  had 
done  so  in  the  act  of  dissolution,  or  previously,  it  would  undoubt- 
edly have  prevented  the  vesting  of  the  property  in  trustees;  but 
this  it  did  not  do,  and  it  had  no  authority,  by  mere  force  of  legis- 
lative enactment,  to  take  vested  property  from  one  individual  or 
trustee  and  give  it  to  another.  McLean  v.  Pennington,  supra; 
Trustees  Dartmouth  College  v.  Woodward,  supra. 

These  conclusions  must  result  in    the    condemnation    of   the 
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scheme  by  which  -it  was  attempted  to  wind  up  the  affairs  of  the 
Broadway  Surface  Railroad  Co.,  as  the  provision  for  bringing 
an  action  by  the  Attorney-General  to  wind  up  its  affairs  was  in- 
cidental merely,  and  so  intimately  connected  with  the  general 
plan  of  the  scheme  that  it  cannot  be  supposed  it  would  have  been 
enacted  except  in  connection  with  the  other  provisions  of  the  act. 
We,  therefore,  think  this  law  is  obnoxious  to  the  objection,  that 
it  assumes  to  take  property  without  due  process  of  law,  and  im- 
pairs the  obligation  of  contracts.  The  questions  as  to  the  rights 
of  the  several  parties  under  the  traffic  contracts  are  not  before  us 
in  such  form  as  to  authorize  us  to  pass  definitely  upon  them ;  but 
we  may  properly,  in  this  action,  determine  their  validity  so  far  as 
any  objections  are  made  to  them  by  the  plaintiff  in  this  action.  .  .  . 

There  are  many  other  interesting  and  important  questions  pre- 
sented by  the  briefs  of  the  able  counsel  for  the  respective  parties 
which  it  might  be  proper  to  discuss,  were  it  not  that  the  demands 
made  by  the  claims  of  practical  litigation  upon  our  time  are  so 
imperative  as  to  forbid  the  consideration  of  abstract  and  specula- 
tive investigations.  Such  questions  must  be  left  to  occasions 
when  parties  actually  aggrieved  present  them  in  a  litigation  where 
their  consideration  is  essential  to  the  determination  of  rights.  The 
views  expressed  lead  to  a  denial  of  the  relief  sought  in  the  action 
by  the  plaintiff. 

The  judgments  of  the  Special  and  General  Terms  should  be  re- 
versed and  the  complaint  dismissed,  with  costs  to  the  defendant 
other  than  the  receiver. 

All  concur,  except  Peckham  and  Gray,  JJ.,  not  sitting. 

Andrews  and  Earl,  JJ.,  concur  in  the  result  upon  these 
grounds:  i.  The  annulling  act  is  constitutional  and  valid,  and  its 
effect  was  only  to  take  the  life  of  the  corporation.  2.  All  the 
property  of  the  corporation,  including  its  street  franchises  and  its 
mortgages  and  valid  contracts,  including  what  are  called  the  traffic 
contracts  with  other  railway  companies,  survived.  3.  The  act 
c.  271  is  unconstitutional.  4.  That  act  and  the  act  c.  310  are  parts 
of  the  same  scheme  adopted  by  the  legislature  for  the  purpose  of 
winding  up  the  affairs  of  the  corporation  and  disposing  of  and  dis- 
tributing its  property.  The  main  features  of  the  latter  act  are  un- 
constitutional and  void,  and  thus  so  much  of  the  legislative  scheme 
has  failed  that  there  is  not  enough  left  to  save  the  whole  act  from 
condemnation.  5.  As  the  latter  act  is  thus  wholly  void,  and  this 
action  is  founded  and  depends  solely  upon  it,  there  is  no  warrant 
for  its  maintenance ;  and,  therefore,  the  judgment  should  be  re- 
versed and  complaint  dismissed. 

All  concur. 

Judgment  accordingly. 
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NEW    YORK   &    NEW    ENGLAND    RAILROAD    CO.    v. 

BRISTOL 

In  the  Supreme  Court  of  the  United  States,  February  5, 

1894. 

[Reported  in  151  United  States  Reports  556.] 

By  sec.  i  of  the  act  of  the  legislature  of  Connecticut,  of  June 
19,  1889,  c.  220,  entitled  "  An  Act  relating  to  Grade  Crossings  " 
(Pub.  Laws  Conn.  1889,  p.  134),  it  was  provided: 

"  The  selectmen  of  any  town,  the  mayor  and  Common  Council 
of  any  city,  the  warden  and  burgesses  of  any  borough  within 
which  a  highway  crosses  or  is  crossed  by  a  railroad,  or  the  direc- 
tors of  any  railroad  company  whose  road  crosses  or  is  crossed  by 
a  highway,  may  bring  their  petition  in  writing  to  the  railroad 
commissioners,  therein  alleging  that  public  safety  requires  an  alter- 
ation in  such  crossing,  its  approaches,  the  method  of  crossing,  the 
location  of  the  highway  or  crossing,  the  closing  of  a  highway 
crossing  and  the  substitution  of  another  therefor,  not  at  grade,  or 
the  removal  of  obstructions  to  the  site  of  such  crossing,  and 
praying  that  the  same  may  be  ordered;  whereupon  the  railroad 
commissioners  shall  appoint  a  time  and  place  for  hearing  the  peti- 
tion, and  shall  give  such  notice  thereof  as  they  judge  reasonable  to 
said  petitioner,  the  railroad  company,  the  municipalities  in  which 
such  crossing  is  situated,  and  to  the  owners  of  the  land  adjoining 
such  crossing  and  adjoining  that  part  of  the  highway  to  be 
changed  in  g^de;  and  after  such  notice  and  hearing,  said  com- 
missioners shall  determine  what  alterations,  changes,  or  removals, 
if  any,  shall  be  made  and  by  whom  done ;  and  if  the  aforesaid  peti- 
tion is  brought  by  the  directors  of  any  railroad  company,  or  in 
behalf  of  any  railroad  company,  they  shall  order  the  expense  of 
such  alterations  or  removals,  including  the  damages  to  any  person 
whose  land  is  taken,  and  the  special  damages  which  the  owner  of 
any  land  adjoining  the  public  highway  shall  sustain  by  reason  of 
any  change  in  the  grade  of  such  highway,  in  consequence  bf  any 
change,  alteration,  or  removal  ordered  under  the  authority  of  this 
act,  to  be  paid  by  the  railroad  company  owning  or  operating  the 
railroad  in  whose  behalt  the  petition  is  brought ;  and  in  case  said 
petition  is  brought  by  the  selectmen  of  any  town,  the  mayor  and 
Common  Council  of  any  city,  or  the  warden  and  burgesses  of  any 
borough,  they  may,  if  the  highway  affected  by  said  determina- 
tion was  in  existence  when  the  railroad  was  constructed  over  it  at 
grade,  or  if  the  layout  of  the  highway  was  changed  for  the  bene- 
fit of  the  railroad  after  the  layout  of  the  railroad,  order  an  amount 
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not  exceeding  one-quarter  of  the  whole  expense  of  such  altera- 
tion, change,  or  removal,  including  the  damages,  as  aforesaid,  to 
be  paid  by  the  town,  city,  or  borough  in  whose  behalf  the  petition 
is  brought,  and  the  remainder  of  the  expense  shall  be  paid  by  the 
railroad  company  owning  or  operating  the  road  which  crosses 
such  pubUc  highway ;  if,  however,  the  highway  affected  by  such 
order,  last  mentioned,  has  been  constructed  since  the  railroad 
which  it  crosses  at  grade,  the  railroad  commissioners  may  order 
an  amount  not  exceeding  one-half  of  the  whole  expense  of  such 
alteration,  change,  or  removal,  including  the  damages,  as  afore- 
said, to  be  paid  by  the  town,  city,  or  borough  in  whose  behalf 
the  application  is  brought,  and  the  remainder  of  the  expense  shall 
be  paid  by  the  railroad  company  owning  or  operating  the  road 
which  crosses  such  public  highway.  The  directors  of  every  rail- 
road company  which  operates  a  railroad  in  this  State  shall  remove 
or  apply  for  the  removal  of  at  least  one  grade  crossing  each  year 
for  every  sixty  miles  of  road  operated  by  it  in  this  State,  which 
crossings,  so  to  be  removed,  shall  be  those  which  in  the  opinion 
of  said  directors  are  among  the  most  dangerous  ones  upon  the 
lines  operated  by  it,  and  if  the  directors  of  any  railroad  company 
fail  so  to  do,  the  railroad  commissioners  shall,  if  in  their  opinion 
the  financial  condition  of  the  company  will  warrant,  order  such 
crossing  or  crossings  removed  as  in  their  opinion  the  said  directors 
should  have  applied  for  the  removal  of  under  the  above  provisions, 
and  the  railroad  commissioners  in  so  doing  shall  proceed  in  all  re- 
spects as  to  method  of  procedure  and  assessment  of  expense  as  if 
the  said  directors  had  voluntarily  applied  therefor." 

Sec.  2  related  to  alterations  of  highways,  one-fourth  of  the  ex- 
pense of  which  was  to  be  paid  by  the  State.  Appeal  from  any 
decision  of  the  conmiissioners  under  the  act  was  specifically  pro- 
vided for. 

On  September  2,  1890,  tfie  railroad  commissioners  of  the  State 
of  Connecticut  made  an  order  reciting  that  whereas  the  directors 
of  the  New  York  &  New  England  Railroad  Co.  had  failed  to  re- 
move or  apply  for  the  removal  during  the  year  ending  August  i, 
1890,  of  any  g^de  crossing  of  a  highway  which  crossed  or  was 
crossed  by  their  railroad ;  and  whereas  in  their  opinion  said  direc- 
tors should  have  applied  for  the  removal  of  the  grade  crossing  of 
their  road  and  the  highway  known  as  Main  Street  in  the  town  of 
Bristol ;  and  directing  a  hearing  upon  the  matter,  with  notice  to 
the  railroad  company,  the  town,  and  the  owners  of  land  adjoining 
that  portion  of  the  highway.  The  hearing  was  had  on  several 
days,  from  September  24,  1890,  to  February  11,  1891,  and  the 
commissioners,  being  of  opinion  that  the  financial  condition  of 
the  company  warranted  the  order,  and  that  public  safety  required 
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it,  ordered  the  crossing  removed,  and  determined  and  directed  the 
alterations,  changes,  and  removals  to  be  made  and  done,  and  that 
they  be  executed  by  the  railroad  company  at  its  sole  expense,  in- 
cluding damages  occasioned  thereby.  The  company  appealed 
from  this  order  to  the  Superior  Court  of  the  county  of  Hartford, 
the  petition  for  appeal  setting  forth  various  grounds  therefor, 
which  by  voluntary  amendment  and  by  direction  of  the  court  were 
reduced  to  these.^ 

The  court,  upon  hearing  the  parties,  the  evidence  not  being  pre- 
served in  the  record,  but  it  appearing  that  evidence  was  adduced 
by  the  company  as  to  its  earnings,  expenses,  and  property,  made 
findings  of  fact  that  the  railroad  company  was  of  sufficient  ability 
to  execute,  and  that  the  financial  condition  of  the  company  war- 
ranted the  order  of  the  commissioners  for  the  removal  of  the 
grade  crossing  in  question ;  that  the  crossing  was  among  the  most 
dangerous  upon  the  line  of  the  railroad,  and  that  the  safety  of  the 
public  required  its  removal ;  and  affirmed  the  order  appealed  from. 
Thereupon  the  company  prosecuted  an  appeal  to  the  Supreme 
Court  of  Errors  of  Connecticut  and  assigned  various  errors  to  the 
rulings  of  the  Superior  Court  in  amendment  of  the  petition  on 
appeal,  and  in  the  exclusion  and  admission  of  evidence ;  and  after- 
ward amended   its  reasons  for  appeal  by  adding  the  following.* 

Henry  C.  Robinson  and  John  /.  Jennings  for  the  motions  to 
dismiss  or  to  affirm. 

Charles  E.  Perkins  and  Edward  D.  Robbins  opposing. 

Fuller,  Ch.  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  reasons  of  appeal  to  the  Supreme  Court  were  filed  October 
7,  1892,  and  assigned  errors  in  the  action  of  the  Superior  Court 
in  dealing  with  various  paragraphs  of  the  petition  of  appeal  from 
the  order  of  the  railway  commissioners,  and  in  the  admission  and 
exclusion  of  evidence,  but  contained  nothing  questioning  the  con- 
stitutionality of  the  law  under  which  the  proceedings  were  had 
until  they  were  amended  December  17,  1892,  by  adding  the  para- 
graphs raising  that  question.  This  tardiness  in  bringing  the  con- 
tention forward  is  perhaps  not  to  be  wondered  at  in  view  of  the 
repeated  adjudications  of  the  Supreme  Court  of  Connecticut  sus- 
taining the  constitutionality  of  similar  laws,  as  well  as  of  this  par- 
ticular statute,  and  of  the  rulings  of  this  court  in  reference  to  like 
legislation. 

A  motion  to  dismiss  the  writ  of  error  for  want  of  jurisdiction 
is  now  made,  and  with  it  is  united  a  motion  to  affirm  on  the 
ground,  in  the  language  of  our  rule  (Rule  6,  paragraph  5),  "  that, 

*Thc  statement  of  the  grounds  of  appeal  has  been  omitted. — Ed. 
*  The  additional  statement  has  been  omitted. — Ed. 
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although  the  record  may  show  that  this  court  has  jurisdiction,  it  is 
manifest  that  the  writ  or  appeal  was  taken  for  delay  only,  or  that 
the  question  on  which  the  jurisdiction  depends  is  so  frivolous  as 
not  to  need  further  argument." 

We  agree  with  counsel  that  this  court  has  jurisdiction,  but  are 
of  opinion  that  the  principles  to  be  applied  in  its  exercise  are  so 
well  settled  that  further  argument  is  not  needed,  and  that,  this 
being  so,  the  jurisdiction  may  be  said  under  the  circumstances  to 
rest  on  so  narrow  a  foundation  as  to  give  color  to  the  motion  to 
dismiss  and  justify  the  disposal  of  the  case  on  the  motion  to 
affirm. 

It  must  be  admitted  that  the  act  of  June  19,  1889,  is  directed  to 
the  extinction  of  grade  crossings  as  a  menace  to  public  safety,  and  /  ^-^^-""^ 
that  it  is  therefore  within  the  exercise  of  the  police  power  of  the 
State.  And,  as  before  stated,  the  constitutionality  of  similar  prior 
statutes,  as  well  as  of  that  in  question,  tested  by  the  provisions  of 
the  State  and  Federal  Constitutions,  has  been  repeatedly  sustained 
by  the  courts  of  Connecticut.  Woodruff  v.  Catlin,  54  Conn. 
277,  295 ;  Westbrook's  Appeal,  57  Conn.  95 ;  N.  Y.  &  N.  E.  R.  R. 
Co.'s  Appeal,  58  Conn.  532;  WoodruflF  v.  R.  R.  Co.,  59  Conn. 
63 ;  State's  Attorney  v.  Branford,  59  Conn.  402 ;  N.  Y.  &  N.  E. 
R.  R.  V.  Waterbury,  60  Conn,  i ;  Middletown  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  62  Conn.  492. 

In  Woodruff  v.  Catlin,  the  court,  speaking  through  Pardee,  J., 
said  in  reference  to  a  similar  statute :  "  The  act,  in  scope  and  pur- 
pose, concerns  protection  of  life.  Neither  in  intent  nor  fact  does  it 
increase  or  diminish  the  assets  either  of  the  city  or  of  the  railroad 
corporations.  It  is  the  exercise  of  the  governmental  power  and 
duty  to  secure  a  safe  highway.  The  legislature  having  deter- 
mined that  the  intersection  of  two  railways  with  a  highway  in  the 
city  of  Hartford  at  grade  is  a  nuisance  dangerous  to  life,  in  the 
absence  of  action  on  the  part  either  of  the  city  or  of  the  railroads, 
may  compel  them  severally  to  become  the  owners  of  the  right  to 
lay  out  new  highways  and  new  railways  over  such  land  and  in 
such  manner  as  will  separate  the  grade  of  the  railways  from  that  of 
the  highway  at  intersection ;  may  compel  them  to  use  the  right  for 
the  accomplishment  of  the  desired  end ;  may  determine  that  the  ex- 
pense shall  be  paid  by  either  corporation  alone  or  in  part  by  both ; 
and  may  enforce  obedience  to  its  judgment.  That  the  legislature 
of  this  State  has  the  power  to  do  all  this,  for  the  specified  purpose, 
and  to  do  it  through  the  instrumentality  of  a  commission,  it  is 
now  only  necessary  to  state,  not  to  argue." 

And  as  to  this  act,  the  court,  in  58  Conn.  552,  on  this  company's 
appeal,  held  that  grade  crossings  were  in  the  nature  of  nuisances 
which  it  was  competent  for  the  legislature  to  cause  to^  be  abated. 
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and  that  it  could,  in  its  discretion,  require  any  party  responsible 
for  the  creation  of  the  evil,  in  the  discharge  of  what  were  in  a 
sense  governmental  duties,  to  pay  any  part,  or  all,  of  the  expense 
of  such  abatement. 

It  is  likewise  thoroughly  established  in  this  court  that  the  in- 
hibitions of  the  Constitution  of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contracts,  or  the  deprivation  of 
property  without  due  process  or  of  the  equal  protection  of  the 
'  laws,  by  the  States,  are  not  violated  by  the  legitimate  exercise  of 
legislative  power  in  securing  the  public  safety,  health,  and  morals. 
I  The  governmental  power  of  sdf-grotectiQn  cannot  be  contracted 
away,  nor  can  the  exercise  of~ngms^anted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liability  to  governmental 
regulation  in  particulars  essential  to  the  preservation  of  the  com- 
munity from  injury.  Beer  Co.  v,  Massachusetts,  97  U.  S.  25 ;  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  659;  Barbier  v.  Connolly,  113 
U.  S.  2y;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S. 
650;  Mugler  V.  Kansas,  123  U.  S.  623;  Budd  v.  New  York,  143 
U.  S.  517.  And  alsp  that  "  a  power  reserved  to  the  legislature  to 
alter,  amend,  or  repeal  a  charter  authorizes  it  to  make  any  alteration 
or  amendment  of  a  charter  granted  subject  to  it,  which  will  not  de- 
feat or  substantially  impair  the  object  of  the  grant,  or  any  rights 
vested  under  it,  and  which  the  legislature  may  deem  necessary  to 
secure  either  that  object  or  any  public  right."  Qose  v.  Glen- 
wood  Cemetery,  107  U.  S,  466,  476 ;  Spring  Valley  Waterworks  v. 
Schottler,  no  U.  S.  347;  Pennsylvania  College  Cases,  13  Wall. 
190;  Tomlinson  v.  Jessup,  15  Wall.  454. 

The  charter  of  this  company  was  subject  to  the  legislative  power 
over  it  of  amendment,  alteration,  or  repeal,  specifically  and  under 
general  law.  Priv.  &  Spec.  Laws  Conn.,  vol.  5,  pp.  543,  547 ;  vol. 
7,  p.  466 ;  vol.  8,  p.  353 ;  Spec.  Laws  Conn.  1881,  p.  64 ;  Stats.  1875, 
278 ;  Gen.  Stats.  1888,  §  1909 ;  N.  Y.  &  N.  E.  R.  R.  v.  Waterbury, 
60  Conn.  I. 

The  contention  seems  to  be,  however,  that  the  legislature,  in 
discharging  the  duty  of  the  State  to  protect  its  citizens,  has  au- 
thorized by  the  enactment  in  question  that  to  be  done  which  is,  in 
certain  particulars,  so  unreasonable  and  so  obviously  unjustified 
by  the  necessity  invoked  as  to  bring  the  act  within  constitutional 
prohibitions. 

The  argument  is  that  the  existing  grades  of  railroad  crossings 
were  legally  established,  in  accordance  with  the  then  wishes  of 
the  people,  but,  with  the  increase  in  population,  crossings  formerly 
safe  had  become  no  longer  so ;  that  the  highways  were  chiefly  for 
the  benefit  of  the  local  public,  and  it  was  the  duty  of  the  local 
municipal  corporation  to  keep  them  safe ;  that  this  law  applied  to 
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railroad  corporations  treatment  never  accorded  to  other  citizens  in 
allowing  the  imposition  of  the  entire  expense  of  change  of  grade, 
both  costs  and  damages,  irrespective  of  benefits,  on  those  com- 
panies, and  in  that  respect,  and  in  the  exemption  of  the  town  from 
its  just  share  of  the  burden,  denied  to  them  the  equal  protection 
of  the  laws. 

And  further,  that  the  order,  and,  therefore,  the  law  which  was 
held  to  authorize  it,  amounted  to  a  taking  of  property  without  due 
process,  in  that  it  required  the  removal  of  tracks  many  feet  from 
their  present  location,  involving  the  destruction  of  much  private 
property ;  the  excavation  of  the  principal  highway  and  those  com- 
municating; and  the  building  of  an  expensive  iron  bridge,  all  at 
the  sole  expense,  including  damages,  of  the  company,  without 
a  hearing  as  to  the  extent  of  the  several  responsibilities  of  the 
company  and  the  town,  or  as  to  the  expense  of  the  removal  of  this 
dangerous  crossing  as  compared  with  other  dangerous  crossings, 
or  of  the  degree  of  the  responsibility  of  the  company  for  the 
dangers  existing  at  this  particular  crossing.  The  objection  is  not 
that  hearing  was  not  required  and  accorded,  which  it  could  not 
well  be  in  view  of  the  protracted  proceedings  before  the  commis- 
sioners and  the  Superior  Court  and  the  review  in  the  Supreme 
Court,  but  that  the  scope  of  inquiry  was  not  as  broad  as  the  stat- 
ute should  have  allowed,  and  that  the  particular  crossing  to  be  re- 
moved was  authorized  to  be  prejudged. 

It  is  further  objected  that  the  Supreme  Court  had  so  construed 
the  statute  that  upon  the  issue  whether  the  financial  condition  of 
the  company  warranted  the  order,  no  question  of  law  could  be 
raised  as  to  the  extent  of  the  burdens,  which  a  certain  amount  of 
financial  ability  would  warrant,  and  thus  in  that  aspect,  by  reason 
of  the  large  amount  of  expenditure  which  might  be,  and  as  mat- 
ter of  fact  was  in  this  instance,  required,  the  obligation  of  the  con- 
tracts made  by  the  company  with  the  holders  of  its  securities  was 
impaired.  Complaint  is  made  in  this  connection  of  the  striking 
out  by  the  Superior  Court  of  certain  paragraphs  of  the  petition  on 
appeal,  held  by  that  court  and  the  Supreme  Court  to  plead  mere 
matters  of  evidence,  and  the  decision  by  the  Supreme  Court  that 
all  the  material  issues  were  met  by  the  findings.  Those  issues 
were  stated  by  the  court  to  be,  whether  or  not  the  company's  direc- 
tors had  removed  or  applied  for  the  removal  of  a  grade  crossing 
as  required  by  the  statute;  whether  or  not  the  grade  crossing 
ordered  by  the  commissioners  to  be  removed  was  in  fact  a  danger- 
ous one  which  the  directors  ought  to  have  removed,  or  for  the  re- 
moval of  which  the  directors  ought  to  have  applied ;  and  whether 
or  not  the  company's  financial  condition  was  such  as  to  warrant 
the  order. 
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And  upon  these  premises  it  is  urged  in  addition  that  the  right 
to  amend  the  charter  of  the  corporation  was  not  controlling,  be- 
cause that  did  not  include  the  right  to  arbitrarily  deprive  the  stock- 
holders of  their  property,  which,  though  held  by  them,  for  pur- 
poses of  management  and  control,  under  a  corporate  organization 
created  by  special  law,  was,  nevertheless,  private  property,  not 
by  virtue  of  the  charter,  but  "  by  force  of  the  most  fundamental 
and  general  laws  of  modern  society,  which  from  their  nature 
necessarily  protect  alike  and  fully  all  legitimate  acquisitions  of  the 
members  of  the  community,  no  matter  whether  held  by  them  as 
individuals,  or  partnerships,  or  associations,  or  corporations.'' 

The  Supreme  Court  of  Connecticut  held  that  the  statute  oper- 
ated as  an  amendment  to  the  charters  of  the  railroad  corpora- 
tions affected  by  it;  that  as  grade  crossings  are  in  the  nature  of 
nuisances,  the  legislature  had  a  right  to  cause  them  to  be  abated, 
and  to  require  either  party  to  pay  the  whole  or  any  portion  of  the 
expense ;  that  the  statute  was  not  unconstitutional  in  authorizing 
the  commissioners  to  determine  their  own  jurisdiction,  and  that, 
besides,  the  right  of  appeal  saved  the  railroad  companies  from  any 
harm  from  their  findings;  that  it  was  the  settled  policy  of  the 
State  to  abolish  grade  crossings  as  rapidly  as  could  be  reasonably 
done;  and  that  all  general  laws  and  police  regulations  affecting 
corporations  were  binding  upon  them  without  their  assent. 

We  are  asked  upon  the  grounds  above  indicated  to  adjudge 
that  the  highest  tribunal  of  the  State  in  which  these  proceedings 
were  had,  committed,  in  reaching  these  conclusions,  errors  so 
gross  as  to  amount  in  law  to  a  denial  by  the  State  of  rights  secured 
to  the  company  by  the  Constitution  of  the  United  States,  or  that 
the  statute  itself  is  void  by  reason  of  infraction  of  the  provisions 
of  that  instrument. 

But  this  court  cannot  proceed  upon  general  ideas  of  the  re- 
quirements of  natural  justice  apart  from  the  provisions  of  the 
Constitution  supposed  to  be  involved,  and  in  respect  of  them  we 
are  of  opinion  that  our  interposition  cannot  be  successfully  in- 
voked. 

As  observed  by  Miller,  J.,  in  Davidson  v.  New  Orleans, 
96  U.  S.  97,  104,  the  Fourteenth  Amendment  cannot  be  availed 
of  "  as  a  means  of  bringing  to  the  test  of  the  decision  of  this  court 
the  abstract  opinions  of  every  unsuccessful  litigant  in  the  State 
court  of  the  justice  of  the  decision  against  him,  and  of  the  merits 
of  the  legislation  on  which  such  a  decision  may  be  founded."  To 
use  the  language  of  Field,  J.,  in  Missouri  Pacific  R.  R.  v. 
Humes,  115  U.  S.  512,  520,  "it  is  hardly  necessary  to  say  that 
the  hardship,  impolicy,  or  injustice  of  State  laws  is  not  necessa- 
rily an  objection  to  their  constitutional  validity;  and  that  the 
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remedy  for  evils  of  that  character  is  to  be  sought  from  State 
legislatures." 

The  conclusions  of  this  court  have  been  repeatedly  announced 
to  the  effect  that  though  railroad  corporations  are  private  cor- 
porations as  distinguished  from  those  created  for  municipal  and 
governmental  purposes,  their  uses  are  public,  and  they  are  in- 
vested with  the  right  of  eminent  domain,  only  to  be  exercised  for 
public  purposes ;  that  therefore  they  are  subject  to  legislative  con- 
trol in  all  respects  necessary  to  protect  the  public  against  danger, 
injustice,  and  oppression ;  that  the  State  has  power  to  exercise  this 
control  through  boards  of  commissioners;  that  there  is  no  unjust 
discrimination  and  no  denial  of  the  equal  protection  of  the  laws  in 
regulations  applicable  to  all  railroad  corporations  alike;  nor  is 
there  necessarily  such  denial  nor  an  infringement  of  the  obliga- 
tion of  contracts  in  the  imposition  upon  them  in  particular  in- 
stances of  the  entire  expense  of  the  performance  of  acts  required 
in  the  public  interest,  in  the  exercise  of  legislative  discretion ;  nor 
are  they  thereby  deprived  of  property  without  due  process  of  law, 
by  statutes  under  which  the  result  is  ascertained  in  a  mode  suited 
to  the  nature  of  the  case,  and  not  merely  arbitrary  and  capricious ; 
and  that  the  adjudication  of  the  highest  court  of  a  State,  that,  in 
such  particulars,  a  law  enacted  in  the  exercise  of  the  police  power 
of  the  State  is  valid,  will  not  be  reversed  by  this  court  on  the 
ground  of  an  infraction  of  the  Constitution  of  the  United  States. 
Nashville,  etc.,  R.'Tl.  v.  Alabama,  128  U.  S.  96;  Georgia  Rail- 
road &  Banking  Co.  v.  Smith,  128  U.  S.  174;  Minneapolis,  etc., 
R.  R.  V.  Beckwith,  129  U.  S.  26 ;  Dent  v.  West  Virginia,  129  U.  S. 
114;  Charlotte,  Columbia,  etc.,  R.  R.  v,  Gibbes,  142  U.  S.  386; 
Minneapolis  &  St.  Louis  R.  R.  v.  Emmons,  149  U.  S.  364. 

Judgment  affirmed. 


REAGAN  V.  FARMERS'  LOAN  AND  TRUST  CO. 
In  the  Supreme  Court  of  the  United  States,  May  26,  1894. 

[Reported  in  154  United  States  Reports  362.] 

On  April  3,  1891,  the  legislature  of  the  State  of  Texas  passed 
an  act  to  establish  a  railroad  commission.^ 

After  the  commission  had  organized  on  June  10,  it  proceeded 
to  establish  certain  rates  for  the  transportation  of  goods  over  the 
railroads  in  the  State,  and  also  certain  regulations  for  the  man- 

*  Neither  statement  of  facts  nor  the  opinion  is  given  in  full. — Ed. 
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agement  of  such  transportation.  Thereafter,  on  April  30,  1892, 
the  Farmers'  Loan  and  Trust  Co.  filed  its  bill  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Texas,  making  as 
defendants  the  railroad  commissioners,  the  Attorney-General,  the 
International  &  Great  Northern  Railroad  Co.,  and  Thomas  M. 
Campbell,  the  receiver  thereof,  duly  appointed  by  the  District --a'^ 
Court  of  Smith  County,  Texas.  That  bill,  which  is  tooJgng;t<>J'"N^jt^ 
be  copied  in  full,  alleged  that  the  plaintiff  was  the  trustee  in  a 
trust  deed  executed  by  the  railroad  company  on  the  15th  day  of 
June,  1881,  to  secure  a  second  series  of  bonds,  aggregating  $7,054,- 
000,  bearing  interest  at  the  rate  of  6  per  cent,  per  annum ;  and 
that  there  was  a  prior  issue  of  bonds  to  the  amount  of  $7,954r 
000,  secured  by  a  conveyance  to  John  S.  Kennedy  and  Samuel 
Sloan,  as  trustees.  It  then  set  forth  the  railroad  commission  act 
heretofore  referred  to,  or  so  much  thereof  as  was  deemed  material, 
the  proceedings  of  the  commission,  and  the  notices  that  were 
given  to  the  railroad  company,  and  attached  as  exhibits  the  several 
orders  prescribing  rates  and  regulations.  It  also  averred  generally 
that  such  rates  were  unreasonable  and  unjust,  set  forth  certain 
specific  facts  which  it  claimed  established  the  injustice  and  un- 
reasonableness of  those  rates,  and  prayed  a  decree  restraining  the 
commission  from  enforcing  those  rates,  or  any  other  rates,  and 
also  restraining  the  Attorney-General  from  instituting  any  suits 
to  recover  penalties  for  failing  to  conform  to  such  rates  and  obey 
such  regulations.  The  International  &  Great  Northern  Railroad 
Co.  appeared,  filed  an  answer  and  also  a  cross-bill  similar  in  its 
scope  and  effect  to  the  bill  filed  by  the  plaintiff,  and  prajdng  sub- 
stantially the  same  relief.  The  railroad  commission  and  the  Attor- 
ney-General at  first  filed  answers,  but,  after  a  certain  amount  of 
testimony  had  been  taken  (of  the  nature  and  extent  of  which  we 
are  not  advised,  inasmuch  as  it  is  not  preserved  in  the  record), 
they  withdrew  their  answers  and  filed  demurrers,  leave  being 
given  at  the  same  time  to  the  complainant  and  cross-complainant 
to  amend  the  bill  and  cross-bill  before  the  filing  of  the  demurrer. 
The  amendments  to  the  bill  and  cross-bill  were  similar,  and  con- 
tained allegations  more  in  detail  of  the  losses  in  revenue  sustained 
by  the  company  through  the  enforcement  of  the  tariffs,  and 
the  average  reduction  caused  by  such  tariffs  in  the  rate  thereto- 
fore existing;  and  also  setting  forth  certain  contract  rights 
under  an  act  of  the  legislature  of  the  State  of  Texas,  passed  on 
February  7,  1853.  Thereafter  the  cause  was  submitted  to  the 
court  on  the  bills  and  cross-bills  and  demurrers,  and  on  March 
23,  1893,  ^  decree  was  entered  in  favor  of  the  plaintiff  as  follows : 
"  This  cause  having  been  set  down  for  final  hearing  on  the 
pleadings  and  evidence,  and  being  called  for  hearing  thereon,  the 
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defendants,  John  H.  Reagan,  William  P.  McLean,  L.  L.  Foster, 
and  Charles  A.  Culberson,  presented  their  motion,  on  file  herein, 
for  leave  to  withdraw  their  answers  and  file  demurrers,  which 
motton  was  granted  conditioned  upon  the  said  defendants  paying 
all  costs  of  taking  depositions  and  evidence,  herein  against  them 
to  be  taxed,  and  for  which  execution  may  issue,  and  on  condi- 
tion that  the  complainant  and  cross-complainant  have  leave  to 
amend  before  the  filing  of  the  demurrers  of  the  said  defendants, 
which  leave  was  granted,  and  whereupon  said  amendments  were 
filed,  and  the  demurrers  of  the  said  defendants  were  filed  to  the 
original  bill  of  complaint  and  cross-bill  in  this  cause,  as  also  to 
all  amendments  thereto,  and  were,  by  complainant  and  cross-com- 
plainant, set  down  for  argument  by  consent,  and  were  by  all  parties 
forthwith  submitted;  and  thereupon,  in  consideration  thereof,  it 
was  ordered,  adjudged,  and  decreed  that  said  demurrers  be,  and 
the  same  are  hereby,  overruled ;  and  the  defendants,  John  H.  Rea- 
gan, William  P.  McLean,  L,  L.  Foster,  and  Charles  A.  Culberson, 
having  entered  of  record  their  refusal  to  make  further  answer, 
and  the  fact  that  they  stood  upon  their  demurrers,  and  all  parties 
submitting  the  cause  for  final  decree,  it  is  now,  upon  considerati6n 
thereof,  ordered,  adjudged,  and  decreed  that  the  bill  of  complaint 
as  amended,  and  the  cross-bill  of  complainant  as  amended,  in  the 
above-entitled  cause,  be,  and  the  same  are  hereby,  sustained  and 
taken  for  confessed.  And  the  said  cause  coming  on  further  to 
be  heard  upon  the  bill  of  complaint  herein  as  amended,  and  upon 
the  answer  of  the  defendant  railroad  company  thereto,  confessing 
the  same,  it  is  further  ordered,  adjudged,  and  decreed  as  follows, 
to  wit : 

"  First.  That  the  injunctions  heretofore  issued  in  this  cause  be, 
and  the  same  are  hereby,  made  perpetual,  and  accordingly. 

"  Second.  That  defendant,  the  International  &  Great  Northern 
Railroad  Co.,  be,  and  it  is  hereby,  perpetually  enjoined,  restrained, 
and  prohibited  from  putting  or  continuing  in  effect  the  rates,  tar- 
iffs, circulars,  or  orders  of  the  railroad  commission  of  Texas,  or 
either  or  any  of  them,  as  described  in  the  bill  of  complaint  herein 
and  in  '  Exhibit  C '  thereto  and  therewith  filed,  and  from  charging 
or  continuing  to  charge  the  rates  specified  in  said  tariffs,  circulars, 
or  orders,  or  either  or  any  of  them. 

"  Third.  It  is  further  ordered,  adjudged,  and  decreed  that  the 
defendants,  the  railroad  commission  of  Texas,  and  the  defendants, 
John  H.  Reagan,  William  P.  McLean,  and  L.  L.  Foster,  acting 
as  the  railroad  commission  of  Texas,  and  their  successors  in  office, 
and  the  defendant,  Charles  A.  Culberson,  acting  as  Attorney-Gen- 
eral of  the  State  of  Texas,  and  his  successors  in  oflice,  be,  and 
they  are  hereby,  perpetually  enjoined,  restrained,  and  prohibited 
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from  instituting  or  authorizing  or  directing  any  suit  or  suits,  ac- 
tion or  actions,  against  the  defendant  railroad  company  for  the 
recovery  of  any  penalties  under  and  by  virtue  of  the  provisions  of 
the  act  of  the  legislature  of  the  State  of  Texas,  approved  April  3, 
1891,  and  fully  described  in  the  bill  of  complaint;  or  under  or  by 
virtue  of  any  of  the  said  tariffs,  orders,  or  circulars  of  the  said 
railroad  commission  of  Texas,  or  any  or  either  of  them,  or  under 
or  by  virtue  of  the  said  act  and  the  said  tariffs,  orders,  or  circu- 
lars of  said  railroad  commission,  or  any  or  either  of  them  com- 
bined, and  said  defendants  Reagan,  McLean,  and  Foster,  and  the 
railroad  commission  of  Texas  are  further  perpetually  restrained 
from  certifying  any  copy  or  copies  of  any  of  said  orders,  tariffs,  or 
circulars,  or  from  delivering,  or  causing  or  permitting  to  be  de- 
livered, certified  copies  of  any  of  said  orders,  tariffs,  or  circulars 
to  the  said  Culberson,  or  any  other  party,  and  from  furnishing 
the  said  Culberson,  or  any  other  party,  any  information  of  any 
character  for  the  purpose  of  inducing,  enabling,  or  aiding  him 
or  any  other  party  to  institute  or  prosecute  any  suit  or  suits  against 
the  said  defendant  railroad  company  for  the  recovery  of  any  pen- 
alty or  penalties  under  the  said  act. 

"  Fourth.  It  is  further  ordered,  adjudged,  and  decreed  that  the 
said  railroad  commission  of  Texas  and  the  said  Reagan,  McLean, 
and  Foster  be  perpetually  enjoined,  restrained,  and  prohibited 
from  making,  issuing,  or  delivering  to  the  said  railroad  company, 
or  causing  to  be  made,  issued,  or  delivered  to  it,  any  further  tariff 
or  tariffs,  circular  or  circulars,  order  or  orders. 

"  Fifth.  It  is  further  ordered,  adjudged,  and  decreed  that  all 
other  individuals,  persons,  or  corporations  be,  and  they  are  here- 
by, perpetually  enjoined,  restrained,  and  prohibited  from  institut- 
ing or  prosecuting  any  suit  or  suits  against  the  said  railroad  com- 
pany for  the  recpvery  of  any  damages,  overcharges,  penalty,  or 
penalties,  under  or  by  virtue  of  the  said  act  or  any  of  its  pro- 
visions, or  under  and  by  virtue  of  the  said  tariffs,  orders,  or  circu- 
lars of  the  said  railroad  commission  of  Texas,  or  any  or  either  of 
them,  or  under  and  by  virtue  of  the  said  act  and  the  said  tariffs, 
orders,  and  circulars,  or  any  or  either  of  them  combined. 

"  Sixth.  It  is  further  ordered,  adjudged,  and  decreed  that  all 
rates,  tariffs,  circulars,  and  orders  heretofore  made  and  issued  by 
said  commission,  and  fully  described  in  '  Exhibit  C  '  to  the  bill  of 
complaint  herein,  be,  and  they  are  hereby,  declared  to  be  unrea- 
sonable, unfair,  and  unjust  as  to  complainant  and  cross-com- 
plainant, and  they  are  hereby  cancelled  and  declared  to  be  null, 
void,  and  of  no  effect. 

"  Seventh.  It  is  further  ordered,  adjudged,  and  decreed  that  all 
costs  herein  be  taxed  against  said  defendants  Reagan,  McLean, 


SEC.  lia.]         REAGAN  V.  FARMERS*  LOAN  AND  TRUST  CO.         257 

Culberson,  and  Foster,  and  the  railroad  commission  of  Texas, 
and  that  execution  may  issue  therefor." 

From  that  decree  the  railroad  commission  and  the  Attorney- 
General  have  appealed  to  this  court. 

Charles  A.  Culberson,  Attorney-General  of  the  State  of  Texas, 
for  appellants. 

John  F.  Dillon  and  E.  B.  Kruttschnitt,  with  whom  were  Her- 
bert B.  Turner  and  John  J.  McCook  on  the  brief,  for  appellee. 

Alexander  G.  Cochran,  Winslow  S.  Pierce,  and  R.  S.  Lovell 
filed  a  brief  for  the  International  &  Great  Northern  Railroad  Co., 
cross-complainant  and  appellee. 

/.  W.  Terry  and  George  W,  Peck  filed  a  brief  in  the  interest 
of  the  Gulf,  Colorado  &  Santa  Fe  Railroad  Co. 

Henry  C,  Coke,  with  whom  was  W.  S.  Simkins  on  the  brief, 
dosed  for  appellants. 

Brewer,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  questions  in  this  case  are  of  great  importance,  and  have 
been  most  ably  and  satisfactorily  discussed  by  counsel  for  the  L    ,i^^#-C> 
respective  parties.    ...  '  A-^  ^-i£^ 

Passing  from  the  question  of  jurisdiction  to  the  act  itself,  there 
can  be  no  doubt  of  the  general  power  of  a  State  to  regulate  the 
fares  and  freights  which  may  be  charged  and  received  by  railroad 
or  other  carriers,  and  that  this  regulation  can  be  carried  on  by 
means  of  a  conunission.  Such  a  commission  is  merely  an  admin- 
istrative board  created  by  the  State  for  carrying  into  effect  the 
will  of  the  State  as  expressed  by  its  legislation.  Railroad  Com- 
mission Cases,  1 16  U.  S.  307.  No  valid  objection,  therefore,  can 
be  made  on  account  of  the  general  features  of  this  act ;  those  by 
which  the  State  has  created  the  railroad  commission  and  entrusted 
it  with  the  duty  of  prescribing  rates  of  fares  and  freights  as  well 
as  other  regulations  for  the  management  of  the  railroads  of  the 
State. 

Specific  objections  are  made  to  the  act,  on  the  ground  that,  ^y  \    ^ 
sec.  5,  the  rates  and  regulations  made  by  the  commission  are  de-    )    ' 
clared  conclusive  in  all  actions  between  private  individuals  and   -^ 
the  companies,  and  that  by  sec.  14  excessive  penalties  are  imposed  "*>. 
upon  railroad  corporations  for  any  violation  of  the  provisions  of      \   . 
the  act ;  and  thus,  as  claimed,  there  is  not  only  a  limitation  but  a       I 
practical  denial  to  railroad  companies  of  the  right  of  a  judicial  in-    J 
quiry  into  the  reasonableness  of  the  rates  prescribed  by  the  com-  -^ 
mission.    The  argument  is,  in  substance,  that  railroad  companies 
are  bound  to  submit  to  the  rates  prescribed  until  in  a  direct  pro- 
ceeding there  has  been  a  final  adjudication  that  the  rates  are  un- 
reasonable, which  final  adjudication,  in  the  nature  of  things,  can- 
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not  be  reached  for  a  length  of  time ;  that  meanwhile  a  failure  to 
obey  those  regulations  exposes  the  company,  for  each  separate 
fare  or  freight  exacted  in  excess  of  the  prescribed  rates,  to  a  pen- 
alty so  enormous  as  in  a  few  days  to  roll  up  a  sum  far  above  the 
entire  value  of  the  property ;  that  even  if  in  a  direct  proceeding  the 
rates  should  be  adjudged  unreasonable,  there  is  nothing  to  pre- 
vent the  commission  from  re-establishing  rates  but  slightly 
changed  and  still  unreasonable,  to  set  aside  which  requires  a  new 
suit,  with  its  length  of  delay ;  and  thus,  as  is  claimed,  the  railroad 
companies  are  tied  hand  and  foot  and  bound  to  submit  to  what- 
ever illegal,  unreasonable,  and  oppressive  regulations  may  be  pre- 
scribed by  the  conmiission. 

It  is  enough  to  say  in  respect  to  these  matters,  at  least  so  far  as 
this  case  is  concerned,  that  it  is  not  to  be  supposed  that  the  legis- 
lature of  any  State,  or  a  commission  appointed  under  the  author- 
ity of  any  State,  will  ever  engage  in  a  deliberate  attempt  to  cripple 
or  destroy  institutions  of  such  great  value  to  the  community  as 
the  railroads,  but  will  always  act  with  the  sincere  purpose  of  do- 
ing justice  to  the  owners  of  railroad  property,  as  well  as  to  other 
individuals ;  and  also  that  no  legislation  of  a  State,  as  to  the  mode 
of  proceeding  in  its  own  courts,  caiTabndge  or  modify  the  powers 
existing  in  the  Federal  courts,  sitting  as  courts  of  equity.  So  that 
if  in  any  case  there  should  be  any  mistaken  action  on  the  part  of 
a  State,  or  its  commission,  injurious  to  the  rights  of  a  railroad 
corporation,  any  citizen  of  another  State,  interested  directly  there- 
in, can  find  in  the  Federal  court  all  the  relief  which  a  court  of 
equity  is  justified  in  giving.  We  do  not  deem  it  necessary  to  pass 
upon  these  specific  objections  because  the  fourteenth  section  or  any 
other  section  prescribing  penalties  may  be  dropped  from  the  stat- 
ute without  affecting  the  validity  of  the  remaining  portions ;  and 
if  the  rates  established  by  the  commission  are  not  conclusive,  they 
are  at  least  prima  facie  evidence  of  what  is  reasonable  and  just. 
For  the  purpose  of  this  case  it  may  be  conceded  that  both  the 
clauses  are  unconstitutional,  and  still  the  great  body  of  the  act  re- 
mains unchallenged — ^that  which  establishes  the  commission,  and 
empowers  it  to  make  reasonable  rates  and  regulations  for  the  con- 


-i.r^ 


portion  of  the  statute.    Any  independent  provision  may  be  thus 
dropped  out  if_that  which  is  left  is  fully  operative  as  a  law,  un- 
less it  is  evident  from  a  consideration  of  all  the  sections  that  the 
legislature  would  not  have  enacted  that  which  is  within  inde-  i 
pendently  of  that  beyond  its  power!  "  ~-^ 

Applying  this  rule,  the  invalidity  of  these  two  provisions  may 
be  conceded  without  impairing  the  force  of  the  rest  of  the  act. 
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The  creation  of  a  commission,  with  power  to  establish  rules  for  the 
operation  of  railroads  and  to  regulate  rates,  was  the  prime  object 
of  the  legislation.  This  is  fully  accomplished  whether  any  pen- 
alties are  imposed  for  a  violation  of  the  rules  prescribed,  or 
whether  the  rates  shall  be  conclusive  or  simplv  />n'mo  fa^e  evi- 
dence of  what  is  just  and  reasonable.  The  matters  of  penalty  and 
the  effect  as  evidence  of  the  rates  are  wholly  independent  of  the 
rest  of  the  statute.  Neither  can  it  be  supposed  that  the  legislature 
would  not  have  established  the  commission  and  given  it  power  over 
railroads  without  these  independent  matters.^In  other  words,  it 
is  not  to  be  presumed  that  the  legislature  was  legislating  for  the 
mere  sake  of  imposing  penalties,  but  the  penalties  and  the  pro- 
vision, as  to  evidence,  were  simply  in  aid  of  the  main  purpose  of 
the  statute.  They  may  fail,  and  still  the  great  body  of  the  statute 
have  operative  force,  and  the  force  contemplated  by  the  legisla- 
ture in  its  enactment.  Take  a  similar  body  of  legislation — ^a  tax 
law.  There  may  be  incorporated  into  such  a  law  a  provision  giv- 
ing conclusive  effect  to  tax  deeds,  and  also  a  provision  as  to  the 
penalties  incurred  by  non-payment  of  taxes.  These  two  pro- 
visions may,  for  one  reason  or  another,  be  obnoxious  to  constitu- 
tional objections.  If  so,  they  may  be  dropped  out,  and  the  balance 
of  the  statute  exist.  It  would  not  for  a  moment  be  presumed  that 
the  whole  tax  system  of  the  State  depended  for  its  validity  upon 
the  penalties  for  non-payment  of  taxes  or  the  effect  to  be  given  to 
the  tax  deed.  We,  therefore,  for  the  purposes  of  this  case,  assume 
that  these  two  provisions  of  the  statute  are  open  to  the  constitu- 
tional objections  made  against  them.  We  do  not  mean  by  this  to 
imply  that  they  are  so  in  fact,  but  simply  that  it  is  unnecessary  to 
consider  and  determine  the  matter,  and  we  leave  it  open  for  future 
consideration. 

It  appears  from  the  bill  that,  in  pursuance  of  the  powers  given  ^VL^^ 
to  it  by  this  act,  the  State  commission  has  made  a  body  of  rates  for    \y[^  -^ 
fares  and  freights.    This  body  of  rates,  as  a  whole,  is  challenged-'"Tt^^      x 
by  the  plaintiff  as  unreasonable,  unjust,  and  working  a  destruc-^*'^       y^ 
tion  of  its  rights  of  property.    The  defendant  denies  the  power  of      -^    ■ 
the  court  to  entertain  an  inquiry  into  that  matter,  insisting  that 
the  fixing  of  rates  for  carriage  by  a  public  carrier  is  a  matter    . 
wholly  within  the  power  of  the  legislative  department  of  the  Gov-    • 
emment  and  beyond  examination  by  the  courts. 

It  is  doubtless  true,  as  a  general  proposition,  that  the  formation 
of  a  tariff  of  charges  for  the  transportation  by  a  common  carrier 
of  persons  or  property  is  a  legislative  or  administrative  rather 
than  a  judicial  function.  Yet  it  has  always  been  recognized  that, 
if  a  carrier  attempted  to  charge  a  shipper  an  unreasonable  sum, 
the  courts  had  jurisdiction  to  inquire  into  that  matter  and  to 
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award  to  the  shipper  any  amount  exacted  from  him  in  excess  of  a 
reasonable  rate ;  and  also  in  a  reverse  case  to  render  judgment  in 
favor  of  the  carrier  for  the  amount  found  to  be  a  reasonable 
charge.  The  province  of  the  courts  is  not  changed,  nor  the  limit 
of  judicial  inquiry  altered,  because  the  legislature  instead  of  the 
carrier  prescribes  the  rates.  The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by  a  legislature  or  a 
commission ;  they  do  not  determine  whether  one  rate  is  preferable 
to  another,  or  what  under  all  circumstances  would  be  fair  and 
reasonable  as  between  the  carriers  and  the  shippers ;  they  do  not 
engage  in  any  mere  administrative  work ;  but  still  there  can  be  no 
doubt  of  their  power  and  duty  to  inquire  whether  a  body  of  rates 
prescribed  by  a  legislature  or  a  commission  is  unjust  and  imrea- 
sonable,  and  such  as  to  work  a  practical  destruction  to  rights  of 
property,  and  if  found  so  to  be,  to  restrain  its  operation.  In  Chi- 
cago, Burlington  &  Quincy  Railroad  v,  Iowa,  94  U.  S.  155,  and 
Peik  V,  Chicago  &  Northwestern  Railroad,  94  U.  S.  164,  the  ques- 
tion of  legislative  control  over  railroads  was  presented,  and  it  was 
held  that  the  fixing  of  rates  was  not  a  matter  within  the  absolute 
discretion  of  the  carriers,  but  was  subject  to  legislative  control. 
As  stated  by  Miller,  J.,  in  Wabash,  etc.,  Railway  v.  Illinois,  118 
U.  S.  557,  569,  in  respect  to  those  cases : 

"  The  great  question  to  be  decided,  and  which  was  decided,  and 
which  was  argued  in  all  those  cases,  was  the  right  of  the  State, 
within  which  a  railroad  company  did  business,  to  regulate  or  limit 
the  amount  of  any  of  these  traffic  charges." 

There  was  in  those  cases  no  decision  as  to  the  extent  of  control, 
but  only  as  to  the  right  of  control.  This  question  came  again  be- 
fore this  court  in  Railroad  Commission  Cases,  116  U.  S.  307,  331, 
and  while  the  right  of  control  was  reaffirmed,  a  limitation  on  that 
right  was  plainly  intimated  in  the  following  words  of  the  Chief 
Justice : 

"  From  what  has  thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not 
the  equivalent  of  confiscation.  Under  pretense  of  regulating  fares 
and  freights,  the  State  cannot  require  a  railroad  corporation  to 
carry  persons  or  property  without  reward ;  neither  can  it  do  that 
which  in  law  amounts  to  a  taking  of  private  property  for  public 
use  without  just  compensation,  or  without  due  process  of  law." 

This  language  was  quoted  in  the  subsequent  case  of  Dow  v. 
Beidelman,  125  U.  S.  680,  689.  Again,  in  Chicago  &  St.  Paul 
Railway  v,  Minnesota,  134  U.  S.  418,  458,  it  was  said  by  Blatch- 
ford,  J.,  speaking  for  the  majority  of  the  court : 

"  The  question  of  the  reasonableness  of  a  rate  of  charge  for 
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transportation  by  a  railroad  company,  involving  as  it  does  the 
element  of  reasonableness,  both  as  regards  the  company  and  as 
regards  the  public,  is  eminently  a  question  for  judicial  investiga- 
tion, requiring  the  process  of  law  for  its  determination." 

And  in  Chicago  &  Grand  Trunk  Railway  v.  Wellman,  143  U.  S. 
339,  344,  is  this  declaration  of  the  law : 

**  The  legislature  has  power  to  fix  rates,  and  the  extent  of  judi- 
cial interference  is  protection  against  unreasonable  rates." 

Budd  V.  New  York,  143  U.  S.  517,  announces  nothing  to  the 
contrary.  The  question  there  was  not  whether  the  rates  were  rea- 
sonable, but  whether  the  business,  that  of  elevating  grain,  was 
within  legislative  control  as  to  the  matter  of  rates.  It  was  said  in 
the  opinion :  "  In  the  cases  before  us,  the  records  do  not  show  that 
the  charges  fixed  by  the  statute  are  unreasonable."  Hence  there 
was  no  occasion  for  saying  anything  as  to  the  power  or  duty  of  the 
courts  in  case  the  rates  as  established  had  been  found  to  be  unrea- 
sonable. It  was  enough  that  upon  examination  it  appeared  that 
there  was  no  evidence  upon  which  it  could  be  adjudged  that  the 
rates  were  in  fact  open  to  objection  on  that  ground. 

These  cases  all  support  the  proposition  that  while  it  is  not  the  | 
province  of  the  courts  to  enter  upon  the  merely  administrative  / 
duty  of  framing  a  tariff  of  rates  for  carriage,  it  is  within  the  [ 
scope  of  judicial  power  and  a  part  of  judicial  duty  to  restrain  any-  \  cA-^  • 
thing  which,  in  the  form  of  a  regulation  of  rates,  operates  to  deny  j 
to  the  owners  of  property  invested  in  the  business  of  transporta- 
tion that  equal  protection  which  is  the  constitutional  right  of  all 
owners  of  other  property.  There  is  nothing  new  or  strange  in 
this.  It  has  always  been  a  part  of  the  judicial  function  to  de- 
termine whether  the  act  of  one  party  (whether  that  party  be  a 
single  individual,  an  organized  body,  or  the  public  as  a  whole) 
operates  to  divest  the  other  party  of  any  rights  of  person  or  prop- 
erty. In  every  constitution  is  the  guarantee  against  the  taking  of 
private  property  for  public  purposes  without  just  compensation. 
The  equal  protection  of  the  laws  which,  by  the  Fourteenth  Amend- 
ment, no  State  can  deny  to  the  individual,  forbids  legislation,  in 
whatever  form  it  may  be  enacted,  by  which  the  property  of  one 
individual  is,  without  compensation,  wrested  from  him  for  the 
benefit  of  another,  or  of  the  public.  This,  as  has  been  often  ob- 
served, is  a  government  of  law,  and  not  a  government  of  men,  and 
it  must  never  be  forgotten  that  under  such  a  government,  with 
its  constitutional  limitations  and  guarantees,  the  forms  of  law  and 
the  machinery  of  government,  with  all  their  reach  and  power, 
must  in  their  actual  workings  stop  on  the  hither  side  of  the  un- 
necessary and  uncompensated  taking  or  destruction  of  any  private 
property,  legally  acquired  and  legally  held.     It  was,  therefore, 
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within  the  competency  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Texas,  at  the  instance  of  the  plaintiff, 
a  citizen  of  another  State,  to  enter  upon  an  inquiry  as  to  the  rea- 
sonableness and  justice  of  the  rates  prescribed  by  the  railroad 
commission.  Indeed,  it  was  in  so  doing  only  exercising  a  power 
expressly  named  in  the  act  creating  the  commission. 

A  classification  was  made  by  the  commission,  and  different  rates 
established  for  different  kinds  of  goods.  These  rates  were  pre- 
scribed by  successive  circulars.  Classification  of  rates  is  based 
on  several  considerations,  such  as  bulk,  value,  facility  of  handlings 
etc. ;  it  is  recognized  in  the  management  of  all  railroads,  and  no 
complaint  is  here  made  of  the  fact  of  classification,  or  the  way  in 
which  it  was  made  by  the  commission.  By  these  circulars  rates  all 
along  the  line  of  classification  were  reduced  from  those  thereto- 
fore charged  on  the  road.  The  challenge  in  this  case  is  of  the 
tariff  as  a  whole,  and  not  of  any  particular  rate  upon  any  single 
class  of  goods.  As  we  have  seen,  it  is  not  the  function  of  the 
courts  to  establish  a  schedule  of  rates.  It  is  not,  therefore,  within 
our  power  to  prepare  a  new  schedule  or  rearrange  this.  Our 
inquiry  is  limited  to  the  effect  of  the  tariff  as  a  whole,  including 
therein  the  rates  prescribed  for  all  the  several  classes  of  goods, 
and  the  decree  must  either  condemn  or  sustain  this  act  of  quasi 
legislation.  If  a  law  be  adjudged  invalid,  the  court  may  not  in 
the  decree  attempt  to  enact  a  law  upon  the  same  subject  which 
shall  be  obnoxious  to  no  legal  objections.  It  stops  with  simply 
passing  its  judgment  on  the  validity  of  the  act  before  it.  The 
same  rule  obtains  in  a  case  like  this.     .     .     . 

And  now,  what  deductions  are  fairly  to  be  drawn  from  all  the 
facts  before  us  ?  Is  there  anything  which  detracts  from  the  force 
of  the  general  allegation  that  these  rates  are  unjust  and  unrea- 
sonable? This  clearly  appears.  The  cost  of  this  railroad  prop- 
erty was  $40,000,000;  it  cannot  be  replaced  to-day  for  less  than 
$25,000,000.  There  are  $15,000,000  of  mortgage  bonds  outstand- 
ing against  it,  and  nearly  $10,000,000  of  stock.  These  bonds  and 
stock  represent  money  invested  in  the  construction  of  this  road. 
The  owners  of  the  stock  have  never  received  a  dollar's  worth  of 
dividends  in  return  for  their  investment.  The  road  was  thrown 
into  the  hands  of  a  receiver  for  default  in  payment  of  the  interest 
on  the  bonds.  The  earnings  for  the  last  three  years  prior  to  the 
establishment  of  these  rates  was  insufficient  to  pay  the  operating 
expenses  and  the  interest  on  the  bonds.  In  order  to  make  good  the 
deficiency  in  interest  the  stockholders  have  put  their  hands  in  their 
pockets  and  advanced  over  a  million  of  dollars.  The  supplies  for 
the  road  have  been  purchased  at  as  cheap  a  rate  as  possible.  The 
officers  and  employees  have  been  paid  no  more  than  is  necessary 
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to  secure  men  of  the  skill  and  knowledge  requisite  to  suitable 
operation  of  the  road.  By  the  voluntary  action  of  the  company 
the  rate  in  cents  per  ton  per  mile  has  decreased  in  ten  years  from 
2.03  to  1.30.  The  actual  reduction  by  virtue  of  this  tariflF  in  the 
receipts  during  the  six  or  eight  months  that  it  has  been  enforced 
amounts  to  over  $150,000.  Can  it  be  that  a  tariflF  which  under 
these  circumstances  has  worked  such  results  to  the  parties  whose 
money  built  this  road  is  other  than  unjust  and  unreasonable? 
Would  any  investment  ever  be  made  of  private  capital  in  railroad 
enterprises  with  such  as  the  proflFered  results? 

It  is  unnecessary  to  decide,  and  we  do  not  wish  to  be  under- 
stood as  laying  down  as  an  absolute  rule,  that  in  every  case  a  fail- 
ure to  produce  some  profit  to  those  who  have  invested  their  money 
in  the  building  of  a  road  is  conclusive  that  the  tariflF  is  unjust  and 
unreasonable.  And  yet  justice  demands  that  every  one  should 
receive  some  compensation  for  the  use  of  his  money  or  property,  if 
it  be  possible  without  prejudice  to  the  rights  of  others.  There 
may  be  circumstances  which  would  justify  such  a  tariflF ;  there  may 
have  been  extravagance  and  a  needless  expenditure  of  money; 
there  may  be  waste  in  the  management  of  the  road;  enormous 
salaries,  unjust  discrimination  as  between  individual  shippers,  re- 
sulting in  general  loss.  The  construction  may  have  been  at  a 
time  when  material  and  labor  were  at  the  highest  price,  so  that 
the  actual  cost  far  exceeds  the  present  value ;  the  road  may  have 
been  unwisely  built,  in  localities  where  there  is  no  suflScient  busi- 
ness to  sustain  a  road.  Doubtless,  too,  there  are  many  other 
matters  aflFecting  the  rights  of  the  community  in  which  the  road 
is  built  as  well  as  the  rights  of  those  who  have  built  the  road. 

But  we  do  hold  that  a  general  averment  in  a  bill  that  a  tariflF  as 
established  is  unjust  and  unreasonable,  is  supported  by  the  admit- 
ted facts  that  the  road  cost  far  more  than  the  amount  of  the  stock 
and  bonds  outstanding;  that  such  stock  and  bonds  represent 
money  invested  in  its  construction ;  that  there  has  been  no  waste 
or  mismanagement  in  the  construction  or  operation;  that  sup- 
plies and  labor  have  been  purchased  at  the  lowest  possible  price 
consistent  with  the  successful  operation  of  the  road ;  that  the  rates 
voluntarily  fixed  by  the  company  have  been  for  ten  years  steadily 
decreasing  until  the  aggregate  decrease  has  been  more  than  50 
per  cent;  that  under  the  rates  thus  voluntarily  established,  the 
stock,  which  represents  two-fifths  of  the  value,  has  never  received 
an3rthing  in  the  way  of  dividends,  and  that  for  the  last  three  years 
the  earnings  above  operating  expenses  have  been  insuflScient  to 
pay  the  interest  on  the  bonded  debt,  and  that  the  proposed  tariflF,  as 
enforced,  will  so  diminish  the  earnings  that  they  will  not  be  able 
to  pay  one-half  the  interest  on  the  bonded  debt  above  the  oper- 
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ating  expenses ;  and  that  such  an  averment  so  supported  will,  in 
the  absence  of  any  satisfactory  showing  to  the  contrary,  sustain 
a  finding  that  the  proposed  tariff  is  unjust  and  unreasonable,  and 
a  decree  reversing  it  being  put  in  force. 

It  follows  from  these  considerations  that  the  decree  as  entered 
must  be  reversed  in  so  far  as  it  restrains  the  railroad  commission 
from  discharging  the  duties  imposed  by  this  act,  and  from  pro- 
ceeding to  establish  reasonable  rates  and  rejgulations ;  but  must 
be  affirmed  so  far  only  as  it  restrains  the  defendants~from  enforc- 
ing the  rates^lready  established.  The  costs  in  this  court  will  be 
divided. 


PEARSALL  V.  GREAT  NORTHERN  RAILWAY  CO. 

In  the  Supreme  Court  of  the  United  States,  March  30, 

1896. 

[Reported  in  161  United  States  Reports  646.] 

This  was  a  bill  in  equity  filed  by  Pearsall,  a  stockholder  in  the 
Great  Northern  Railway,  against  the  company,  which  is  a  cor- 
poration created  and  existing  under  the  laws  of  the  Territory 
and  State  of  Minnesota,  and  a  citizen  of  that  State,  to  enjoin  it 
from  entering  into  and  carrying  out  a  certain  agreement  between 
that  company  and  the  holders  of  bonds  secured  by  the  second 
and  third  general  mortgages,  and  the.  consolidated  mortgage  of 
the  Northern  Pacific  Railroad  Co.,  under  which,  upon  a  sale  and 
foreclosure  of  the  mortgages  given  to  secure  such  bonds,  the 
holders  were  to  purchase  or  cause  to  be  purchased  the  property 
and  franchises  of  the  Northern  Pacific  Railroad  Co. 

Plaintiff  set  up  that  he  was  the  holder  of  five  hundred  shares 
of  $100  each  of  the  preferred  paid-up  stock  of  the  defendant 
corporation;  that  such  stock  is  of  the  value  of  more  than  $125 
per  share,  but  that  the  proposed  arrangement,  if  consummated, 
would  decrease  the  value  of  his  stock  and  damage  him  to  an 
amount  exceeding  $5000.  The  suit  was  brought  for  the  benefit 
of  the  plaintiff  and  all  stockholders  similarly  situated.  The  facts 
as  they  appear  in  the  bill  and  answer,  upon  which  the  case  was 
heard,  are  substantially  as  follows : 

The  defendant,  the  Great  Northern  Railway,  is  a  corporation 
organized  and  existing  under  the  act  of  the  legislature  of  the 
Territory  of  Minnesota  of  March  i,  1856,  c.  160,  Gen.  Laws 
1856,  294,  to  incorporate  the  Minneapolis  &  St.  Paul  Railroad 
Co.,  and  a  number  of  amendatory  acts  not  necessary  to  be  noticed 
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in  detail.  By  the  original  act,  the  Territory  granted  to  the  rail- 
road company  (§1)  the  right  to  be  a  corporation,  the  right  to 
acquire  by  purchase,  gift,  grant,  devise,  or  otherwise,  and  to  hold 
and  to  convey  all  such  property,  real  and  personal,  which  should 
be  necessary  or  convenient  to  carry  into  eflFect  the  objects  and 
purposes  of  the  corporation;  the  right  (§2)  to  construct  and 
operate  a  railroad  from  Minneapolis  to  St.  Cloud  (about  75 
miles),  and  also  to  a  point  at  or  near  the  mouth  of  the  St.  Louis 
River  (about  180  miles),  with  the  further  power  (§  6)  to  con- 
nect its  road  by  branches  with  any  other  road  in  the  Territory,  or 
to  become  part  owner  or  lessee  of  any  railroad  in  said  Territory, 
and  also  (§  12)  "to  cormect  with  any  railroad  running  in  the 
same  direction  with  this  road,  and  where  there  may  be  any  por- 
tion of  another  road  which  may  be  used  by  this  company." 

By  §  17  "  this  act  is  hereby  declared  to  be  a  public  act,  and 
may  be  amended  by  any  subsequent  legislative  assembly,  in  any 
manner  not  destroying  or  impairing  the  vested  rights  of  said 
corporation."  ^ 

By  the  amendatory  act  passed  by  the  legislature  of  the  State, 
of  February  28,  1865,  c.  4,  Special  Laws  of  1865,  p.  27,  such  cor- 
poration (§3,  amendatory  of  original  §  12)  was  authorized  "to 
connect  with  or  adopt  as  its  own  .  .  .  any  other  railroad 
running  in  the  same  general  direction  with  either  of  its  main 
lines  or  any  branch  roads,  and  which  said  corporation  is  author- 
ized to  construct; "  (§8)  "to  consolidate  the  whole  or  any  por- 
tion of  its  capital  stock  with  the  capital  stock  or  any  portion  there- 
of of  any  other  road  .  .  .  having  the  same  general  direction 
or  location,  or  to  become  merged  therein  by  way  of  substitution ;  " 
the  further  right  (§9)  to  consolidate  any  portion  of  its  road  and 
property  with  the  franchise  of  any  other  railroad  company  or  any 
portion  thereof,  and  (§  12)  to  consolidate  the  whole  or  any  por- 
tion of  its  main  line  or  branches  with  the  rights,  powers,  fran- 
chises, grants,  and  effects  of  any  other  railroad. 

It  is  alleged  in  the  bill  and  admitted  by  the  answer  that  these 
several  acts,  with  their  rights,  privileges,  and  franchises,  were 
duly  accepted,  and  that  the  same  have  ever  since  remained  in 
full  force  and  effect;  that  prior  to  1880,  the  company  constructed 
and  put  into  operation  that  portion  of  its  line  which  extended 
from  St.  Goud  eastwardly  to  the  town  of  Hinckley,  in  the  State 
of  Minnesota,  and  that  in  1889  it  changed  its  name  to  the  Great 
Northern  Railway  Co.,  which  name  it  has  ever  since  borne  and 
now  bears ;  that  by  various  purchases,  consolidations,  and  leases, 
it  now  operates  and  controls  all  the  lines  of  the  Great  Northern 
Railway  Co.  extending  from  St.  Paul  and  Duluth  in  the  State  of 
Minnesota,  and  from  Superior  in  the  State  of  Wisconsin,  across 
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the  States  of  Minnesota,  North  Dakota,  Montana,  and  Idaho,  to 
the  towns  of  Everett  and  Seattle  in  the  State  of  Washington, 
with  many  branch  and  connecting  lines,  none  of  which,  how- 
ever, reaches  Tacoma  in  the  State  of  Washington,  Portland  in  the 
State  of  Oregon,  or  Winnipeg  in  the  Dominion  of  Canada.  All 
of  these  different  lines  comprise  an  aggregate  mileage  of  nearly 
forty-five  hundred  miles,  and  are  operated  as  a  combined  rail- 
way system,  under  the  name  of  the  Great  Northern  Railway. 

The  Northern  Pacific  Railroad  Co.  is  a  corporation  organized 
and  existing  under  certain  acts  and  resolutions  of  Congress,  and 
owns  some,  and,  through  its  receivers,  controls  and  operates  all 
the  lines  of  the  Northern  Pacific  Railroad  system,  extending  from 
St.  Paul  in  Minnesota  and  from  Ashland  in  Wisconsin  to 
Tacoma  in  the  State  of  Washington  and  Portland  in  the  State  of 
Oregon,  with  many  branches  and  connecting  lines,  one  of  which 
extends  to  Winnipeg  in  Canada;  that  the  aggregate  mileage  of 
the  Northern  Pacific  system  is  nearly  forty-five  hundred  miles, 
and  some  of  the  lines  of  each  of  these  systems  are  parallel  to  and 
some  competing  with  the  lines  of  the  other  system;  that  the 
Northern  Pacific  Railroad  Co.  is  insolvent,  its  road  in  the  hands 
of  receivers  appointed  by  the  court  at  the  instance  of  the  bond- 
holders under  the  second,  third,  and  consolidated  mortgages.  The 
trustee  for  these  bondholders  has  commenced  suits  to  foreclose 
these  mortgages,  and  the  receivers  are  in  possession  under  ap- 
pointment in  these  foreclosure  suits. 

The  defendant  and  the  holders  of  a  majority  of  the  outstand- 
ing bonds  of  these  mortgages  of  the  Northern  Pacific  Railroad 
Co.  have  entered  into  an  arrangement  or  agreement  by  which  the 
property  shall  be  sold  to  a  committee  of  the  bondholders,  who  are 
to  organize  a  new  corporation,  subject  to  the  prior  mortgages, 
which  shall  issue  its  bonds  to  the  aggregate  amount  of  $ioo,- 
000,000,  or  more,  payment  of  which  is  to  be  guaranteed  by  the 
Great  Northern,  and  capital  stock  to  the  further  amount  of  $100,- 
000,000,  one-half  of  which  is  to  be  transferred  to  the  shareholders 
of  the  Great  Northern,  and  shall  enter  into  a  traffic  contract  with 
it,  whereby  in  substance  the  two  companies  shall  thereafter  ex- 
change traffic  at  all  intersecting  and  connecting  points,  and  divide 
the  common  earnings  from  such  exchanged  traffic  on  the  basis  of 
miles  hauled  on  the  systems  respectively.  This  arrangement  is 
fully  set  forth  in  the  answer,  a  copy  of  which  in  that  particular 
is  printed  in  the  margin.* 

'  I.  The  holders  of  the  said  several  classes  of  bonds  shall  obtain  a  decree 
of  foreclosure  in  said  actions  and  for  the  sale  of  the  railroad  properties 
and  franchises  of  the  Northern  Pacific  Railroad  Company,  including  its 
franchises  to  be  a  corporation,  subject  to  the  said  divisional  and  general 
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Plaintiff  claims  that  this  agreement  is  unlawful  and  in  viola-* 
tion  of  the  act  of  March  9,  1874,  General  Laws  of  Minnesota  for 
1874,  c.  29,  which  provides  that  "no  railroad  corporation  or 
the  lessees,  purchasers  or  managers  of  any  railroad  corporation 
shall  consolidate  the  stock,  property,  or  franchises  of  such  cor- 
poration with,  or  lease,  or  purchase  the  works  or  franchises  of, 
or  in  any  way  control  any  other  railroad  corporations  owning  or 
having  under  its  control  a  parallel  or  competing  line;  nor  shall 
any  oflBcer  of  such  railroad  corporation  act  as  the  officer  of  any 
other  railroad  corporation  owning  or  having  the  control  of  a 

first  mortgages  mentioned  in  paragraph  ten  of  the  bill,  and  shall  cause  the 
same  to  bid  in  and  be  purchased  by  a  committee  of  bondholders  or  their 
agents  for  the  benefit  of  all  the  holders  of  said  outstanding  bonds  secured 
by  the  mortgages  so  foreclosed,  and  shall  cause  a  reorganization  of  the 
said  railway  franchises  and  property  as  a  new  corporation,  either  under  the 
said  acts  and  joint  resolutions  of  Congress  relating  to  the  Northern  Pacific 
Railroad  Company  or  under  some  other  proper  and  sufficient  legislation 
of  the  United  States,  or  of  some  one  or  more  States. 

2.  Upon  such  foreclosure  sale  and  reorganization  the  reorganized  com- 
pany may  issue  its  bonds  to  an  amount  in  the  aggregate  of  $100,000,000 
or  over  and  its  full  paid  capital  stock  of  $100,000,000,  this  defendant  to 
guarantee,  for  the  benefit  of  the  holders  of  such  bonds,  the  payment  of  the 
principal  thereof,  together  with  interest  thereon  to  an  amount  in  the 
aggregate  of  such  interest,  guarantee  not  to  exceed  $6,200,000  per  year, 
which  guarantee  shall,  if  required  by  said  reorganization  company,  be 
written  and  executed  upon  the  back  of  each  of  said  bonds. 

3.  Among  other  good  and  valuable  considerations  for  such  guarantee, 
and  as  a  compensation  for  the  risk  to  the  stockholders  of  the  defendant 
company,  which  may  result  by  reason  of  said  guarantee  in  the  way  of  a 
possible  diversion  of  a  portion  of  the  earnings  of  the  defendant  to  make 
good  its  guarantee,  the  said  reorganized  company  shall  transfer,  or  cause 
or  procure  to  be  transferred  by  its  stockholders,  to  the  shareholders  of  the 
defendant  company,  or  to  some  person  or  corporation  as  trustee  for  their 
use,  one-half  part  of  the  capital  stock  of  said  reorganized  company. 

4.  The  Northern  Pacific  Company  shall  join  with  the  defendant  in  pro- 
viding reasonable  and  adequate  facilities  for  an  interchange  of  cars  and 
traffic  between  their  respective  lines,  and  shall  interchange  traffic  with 
defendant  and  operate  its  trains  to  that  end  upon  reasonable,  fair,  and 
lawful  terms  under  joint  tariffs  or  otherwise. 

5.  The  defendant  shall  have  the  right  to  bill  and  route  its  traffic,  pas- 
sengers, and  freight  from  points  on  its  line  by  way  of  such  connections  as 
now  exist  or  may  hereafter  be  constructed  between  said  line  and  the 
Northern  Pacific  Company  to  Winnipeg,  Tacoma,  Portland,  and  all  points 
in  the  different  States  through  which  the  line  of  the  Northern  Pacific 
Railroad  extends  and  not  reached  by  the  line  of  this  defendant. 

6.  The  defendant  shall  have  the  right  to  make  use  of  the  depot  and 
terminal  facilities  of  the  Northern  Pacific  Company  at  Spokane  Falls  and 
other  points,  where  such  use  shall  be  found  to  be  convenient  and  economi- 
cal, jointly  with  that  company,  and  upon  reasonable,  fair,  and  lawful 
terms,  which  shall  insure  to  the  defendant  a  large  saving  on  the  cost  and 
expense  which  it  must  otherwise  necessarily  incur  in  constructing  and 
operating  depots  and  terminals  of  its  own. 
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parallel  or  competing  line;  and  the  question  whether  railroads 
are  parallel  or  competing  lines  shall,  when  demanded  by  the  party 
complainant,  be  decided  by  a  jury  as  in  other  civil  issues ; "  and 
also  because  it  is  a  violation  of  sec.  3  of  the  act  of  March  3,  1881, 
c.  94  of  the  Laws  of  Minnesota  for  1881,  General  Laws,  109, 
which  enacts  that  "  no  railroad  corporation  shall  consolidate 
with,  lease  or  purchase,  or  in  any  way  become  owner  of,  or  con- 
trol any  other  railroad  corporation,  or  any  stock,  franchise,  or 
rights  of  property  thereof,  which  owns  or  controls  a  parallel  or 
competing  line." 

Defendant  answered  that  it  had  ample  power  to  make  and  per- 
form its  agreement  under  its  charter;  that  the  true  construction 
of  the  provisions  of  the  acts  of  1874  and  1881,  just  cited,  is  that 
they  do  not  aniend  or  affect  its  charter,  and  that  if  the  opposite 
construction  be  adopted,  they  are  void  in  so  far  as  they  prohibit 
or  affect  its  rights  to  make  and  perform  this  agreement,  because 
they  are  in  violation  of  the  contract  clause  of  the  Constitution. 

Upon  the  other  hand,  plaintiff  insisted  that  the  right  to  so 
amend  the  charter  of  the  defendant,  as  to  prohibit  the  performance 
of  this  contract,  was  reserved  to  the  State  by  sec.  17  of  the  act 
of  1856,  providing  that  the  act  might  be  amended  by  any  subse- 
quent legislation,  in  any  manner  not  destroying  or  impairing  the 
vested  rights  of  said  corporation. 

The  case  was  first  submitted  to  the  court  upon  motion  for  in- 
junction, which  was  denied,  and  again  upon  a  final  hearing  upon 
bill  and  answer;  and  the  court,  for  the  reasons  stated  in  the 
opinion  upon  the  motion  for  injunction,  entered  a  decree  dismiss- 
ing the  bill.    Whereupon  the  plaintiff  appealed  to  this  court. 

Henry  J,  Horn  for  appellant. 

H,  W.  Childs,  Attorney-General  of  the  State  of  Minnesota,  for 
that  State. 

M.  D,  Grover,  Cushtnan  K,  Davis,  F.  B,  Kellogg,  and  C  A, 
Severance  for  appellee. 

Brown,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

This  case  turns  upon  the  question  whether  the  right  given  by 
its  charter  to  the  Minneapolis  &  St.  Cloud  Railroad  Co.  to  con- 
nect with  any  railroad  running  in  the  same  general  direction,  and, 
by  a  subsequent  amendatory  act,  to  consolidate  its  capital  stock, 
or  its  property,  road,  or  franchise  with  those  of  any  other  rail- 
road, could  be  taken  away  by  a  subsequent  act  inhibiting  the  con- 
solidation, lease  or  purchase  by  any  railroad  of  the  stock,  property 
or  franchise  of  any  parallel  or  competing  line.  A  different  ques- 
tion would  have  been  presented  if  any  such  contract  had  been 
made  and  carried  into  effect  before  the  act  of  1874  was  passed. 
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since  it  might  be  claimed  that  the  rights  of  the  parties  had  be- 
come vested,  within  the  meaning  of  sec.  17  of  the  original  charter 
of  the  Minnesota  &  St.  Cloud  Railroad,  and  as  such  could  not  be 
destroyed  or  impaired  by  subsequent  legislation,  without  infring- 
ing upon  that  provision  of  the  Constitution  inhibiting  State  legis- 
lation impairing  the  obligation  of  contracts.  The  case  then  in- 
volves indirectly  the  meaning  of  the  words  "  vested  rights,"  when 
used  in  the  charter  of  railroads  and  other  similar  corporations. 

i;  The  whole  doctrine  of  vested  rights  as  applied  to  the  char- 
ters of  corporations  is  based  upon  the  Dartmouth  College  case, 
4  Wheat.  518,  in  which  the  broad  proposition  wasTa1d~dOwh  that 
such  charters  were  contracts  within  the  meaning  of  the  Constitu- 
tion, and"1iSice  that  an  act  of  the  State  legislature  altering  a 
charter  in  any  material  respect  was  unconstitutional  and  void. 
The  doctrine  of  this  case  has  been  subjected  to  more  or  less  crit- 
icism by  the  courts  and  the  profession,  but  has  been  reaffirmed 
and  applied  so  often  as  to  have  become  firmly  established  as  a 
canon  of  American  jurisprudence.^ 

Subsequent  cases  have  settled  the  law  that  wherever  property 
rights  have  been  acquired  by  virtue  of  a  corporate  charter,  such 
rights,  so  far  as  they  are  necessary  to  the  full  and  complete  en- 
joyment of  the  main  object  of  the  grant,  are  contracts,  and  be- 
yond the  reach  of  destructive  legislation.  Even  before  the  Dart- 
mouth College  case  was  decided,  it  was  held  by  this  court  that 
grants  of  land  made  by  the  Crown  to  colonial  churches  were  irrev- 
ocable, and  that  property  purchased  by,  or  devised  to  them,  prior 
to  the  adoption  of  the  Constitution,  could  not  be  diverted  to  other 
purposes  by  the  States  which  succeeded  to  the  sovereign  power  of 
the  colonies.  Terrett  v,  Taylor,  9  Cranch,  43 ;  Town  of  Pawlet  v. 
Clark,  9  Cranch,  292;  Society  for  Propagation  of  the  Gospel  v. 
New  Haven,  8  Wheat.  464. 

Indeed,  the  sanctity  of  charters  vesting  in  grantees  the  title  to 
lands  or  other  property  has  been  vindicated  in  a  large  number  of 
cases.  Davis  v.  Gray,  16  Wall.  203 ;  Fletcher  v.  Peck,  6  Cranch, 
87,  137 ;  Moore  zf.  Robbins,  96  U.  S.  530 ;  United  States  v,  Schurz, 
102  U.  S.  378;  Noble  V,  Union  River  Logging  Railroad,  147 
U.  S.  165. 

This  court  has  had,  perhaps,  more  frequent  occasion  to  assert 
the  inviolability  of  corporate  charters  in  cases  respecting  the 
power  of  taxation  than  in  any  other,  and  in  a  long  series  of  de- 
cisions has  held  that  a  clause  imposing  certain  taxes  in  lieu  of 
all  other  taxes,  or  of  all  taxes  to  which  the  company  or  stock- 
holders therein  would  be  subject,  is  impaired  by  legislation  raising 

^A  portion  of  the  opinion  containing  a  statement  of  the  Dartmouth 
College  case  has  been  omitted. — Ed. 
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the  rate  of  taxation,  or  imposing  taxes  other  than  those  specified 
in  the  charter.  Thus  in  State  Bank  of  Ohio  v.  Knoop,  16  How. 
369,  it  was  held  that  where,  by  a  general  banking  law,  it  was  pro- 
vided that  a  certain  percentage  of  dividends  should  be  set  off  for 
the  use  of  the  State,  and  should  be  in  lieu  of  all  taxes  to  which 
the  company  or  stockholders  therein  would  otherwise  be  sub- 
jected, this  was  a  contract  fixing  permanently  the  amount  of  tax- 
ation, and  that  legislation  could  not  thereafter  increase  it.  In 
this  connection  it  was  said  by  McLean,  J. :  "  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an  accept- 
ance of  it  and  an  organization  under  it,  is  a  contract  which  can- 
not be  changed  by  the  legislature  where  the  power  to  do  so  is 
not  reserved  in  the  charter.  The  rate  of  discount,  the  duration  of 
the  charter,  the  specific  tax  agreed  to  be  paid,  and  other  pro- 
visions essentially  connected  with  the  franchise,  and  necessary  to 
the  business  of  the  bank,  cannot,  without  its  consent,  become  a 
subject  for  legislative  action."  To  the  same  effect  are  New  Jersey 
V,  Wilson,  7  Cranch,  164 ;  Gordon  v.  Appeal  Tax  Court,  3  How. 
133 ;  Dodge  V,  Woolsey,  18  How.  331 ;  Jefferson  Branch  Bank  v. 
Skelly,  I  Black,  436;  McGee  v,  Mathis,  4  Wall.  143;  Home  of 
the  Friendless  v.  Rouse,  8  Wall.  430;  Wilmington  Railroad  v, 
Reid,  13  Wall.  264;  Humphrey  v,  Pegues,  16  Wall.  244;  Farring- 
ton  V.  Tennessee,  95  U.  S.  679;  New  Jersey  v.  Yard,  95  U.  S.  104; 
Asylum  v.  New  Orleans,  105  U.  S.  362.  If,  however,  the  char- 
ter contain  a  reservation  of  an  unlimited  power  to  alter,  amend, 
or  repeal,  the  legislature  may  take  away  an  immunity  from  taxa- 
tion.   Tomlinson  v,  Jessup,  15  Wall.  454. 

Within  the  same  principle  are  grants  of  an  exclusive  right  to 
supply  gas  or  water  to  a  municipality,  or  to  occupy  its  streets  for 
railway  purposes.  New  Orleans  Gas  Co.  v,  Louisiana  Light  Co., 
115  U.  S.  650;  New  Orleans  Water  Works  v.  Rivers,  115  U.  S. 
674;  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  6iB3;  St. 
Tammany  Water  Works  v.  New  Orleans  Water  Works,  120 
U.  S.  64 ;  Boston  &  Lowell  Railroad  v,  Salem  &  Lowell  Railroad, 
2  Gray,  i. 

So,  if  a  company  be  chartered  with  power  to  construct  and 
maintain  a  turnpike,  erect  toll-gates,  and  collect  tolls,  such  fran- 
chise is  protected  by  the  Constitution.  Turnpike  Co.  v,  Illinois, 
96  U.  S.  63;  Monongahela  Navigation  Co.  v.  United  States, 
148  U.  S.  312. 

If  it  be  provided  in  the  charter  of  a  bank  that  the  bills  and  notes 
of  the  institution  shall  be  received  in  pa)rment  of  taxes  or  of 
debts  due  to  the  State,  such  undertaking  on  the  part  of  the  State 
constitutes  a  contract  between  the  State  and  holders  of  the  notes, 
which  the  State  is  not  at  liberty  to  break,  although  notes  issued 
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after  the  repeal  of  the  act  are  not  within  the  contract,  and  may 
be  refused.  Woodruff  v.  Trapnall,  10  How.  190;  Paup  v.  Drew, 
ID  How.  218;  Furman  v.  Nichol,  8  Wall.  44;  Keith  v.  Clark,  97 
U.S. 454;  Antoni  z;. Greenhow,  107  U.S. 769;  Poindexter  v. Green- 
how,  114  U.  S.  270.  And  in  Planters'  Bank  v.  Sharp,  6  How,  301, 
where  a  bank  was  chartered  with  the  usual  powers  to  receive 
money  on  deposit,  discount  bills  of  exchange  and  notes,  and  to 
make  loans,  and  in  the  course  of  its  business  the  bank  discounted 
and  held  promissory  notes,  and  the  legislature  then  passed  a  law 
declaring  that  it  should  not  be  lawful  for  any  bank  to  transfer, 
by  indorsement  or  otherwise,  any  note,  bill  receivable  or  other 
evidence  of  debt,  it  was  held  that  the  statute  conflicted  with  the 
Constitution  and  was  void.  It  was  said  in  this  case  that  "  a 
power  to  dispose  of  its  notes,  as  well  as  other  property,  may  well 
be  regarded  as  an  incident  to  its  business  as  a  bank  to  discount 
notes,  which  are  required  to  be  in  their  terms  assignable,  as  well 
as  an  incident  to  its  right  of  holding  them  and  other  property, 
when  no  express  limitation  is  imposed  upon  the  power  to  trans- 
fer them." 

In  each  of  the  above  cases,  however,  the  title  to  property  had 
either  become  vested  in  the  grantee  by  operation  of  law,  or  the 
exercise  of  the  power  granted  was  so  far  necessary  to  the  full 
enjoyment  of  the  main  object  of  the_charter,  that  persons  sub- 
scribing to  the  stcRrlrfiiight  be  presumed  to  take  into  considera- 
tion and  be  influenced  in  their  subscriptions  by  the  fact  that  the 
corporation  was  endowed  with  those  privileges  during  the  con- 
tinuance of  the  charter. 

2.  Such  limitations,  however,  upon  the  power  of  the  legislature 
must  be  construed  in  subservience  to  the  general  rule  that  grants 
by  the  State  are  to  be  construed  strictly  against  the  grantees,  and 
that  nothing  will  be  presumed  to  pass  except  it  be  expressed  in 
clear  and  unambiguous  language.  As  was  said  by  Swa)me,  J.,  in 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  666 :  "  The  rule  of 
construction  in  this  class  of  cases  is  that  it  shall  be  most  strongly 
against  the  corporation.  Every  reasonable  doubt  is  to  be  resolved 
adversely.  Nothing  is  to  be  taken  as  conceded  but  what  is  given 
in  unmistakable  terms,  or  by  an  implication  equally  clear.  The 
affirmative  must  be  shown.  Silence  is  negation,  and  doubt  is 
fatal  to  the  claim.  This  doctrine  is  vital  to  the  public  welfare.  It 
IS  axiomatic  in  the  jurisprudence  of  this  court." 

Hence,  an  exclusive  right  to  enjoy  a  certain  franchise  is  never 
presimied,  and  unless  the  charter  contain  words  of  exclusion,  it 
is  no  impairment  of  the  grant  to  permit  another  to  do  the  same 
thing,  although  the  value  of  the  franchise  to  the  first  grantee  may 
be  wholly  destroyed.    This  principle  was  laid  down  at  an  early 
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day  in  the  case  of  the  Charles  River  Bridge  v,  Warren  Bridge, 
II  Pet.  420,  and  has  been  steadily  adhered  to  ever  since.  Turn- 
pike Co.  V.  The  State,  3  Wall.  210;  Providence  Bank  v.  Billings, 
4  Pet.  514;  Pennsylvania  Railroad  v.  Miller,  132  U.  S.  75.  If, 
however,  there  be  an  exclusive  provision — ^as,  for  instance,  in  the 
charter  of  a  bridge  company — ^that  it  shall  not  be  lawful  for  any 
person  to  erect  another  bridge  within  a  certain  distance  of  the 
bridge  authorized,  this  constitutes  an  inviolable  contract.  The 
Binghamton  Bridge,  3  Wall.  51.  But  even  in  such  cases,  if  the 
second  charter  be  for  a  similar  franchise,  but  to  be  exercised  in  a 
substantially  different  manner,  the  exclusive  right  conferred  by 
the  first  charter  is  held  not  to  be  violated ;  as,  for  instance,  if  the 
first  charter  be  for  an  ordinary  bridge,  and  the  second  for  a  rail- 
way viaduct,  impossible  for  man  or  beast  to  cross,  except  in  rail- 
way cars.  Bridge  Proprietors  v,  Hoboken  Co.,  i  Wall.  116.  So, 
if  the  first  franchise  be  for  the  sole  privilege  of  supplying  a  city 
with  water  from  a  designated  source,  it  is  not  impaired  by  a  grant 
to  another  party  of  the  privilege  to  supply  it  with  water  from  a 
different  source.  Stein  v,  Bienville  Water  Supply  Co.,  141 
U.  S.  67. 

Upon  a  similar  principle  it  was  held  in  Tucker  v,  Ferguson, 
22  Wall.  527,  that  a  tax  upon  lands  owned  by  a  railway  com- 
pany and  not  used,  nor  necessary,  in  working  tlie  road  and  in 
the  exercise  of  its  franchise,  was  not  unlawful,  though  the  char- 
ter had  provided  for  a  certain  tax  upon  the  railroad  company,  and 
had  enacted  that  such  tax  should  be  in  lieu  of  all  other  taxes  to 
be  imposed  within  the  State.  See  also  West  Wisconsin  Railway  r. 
Supervisors,  93  U.  S.  595. 

Nor  does  it  follow,  from  the  fact  that  the  contract  evidenced 
by  the  charter  cannot  be  impaired,  that  the  power  of  the  legisla- 
ture over  such  charter  is  wholly  taken  away,  since  statutes  which 
operate  only  to  regulate  the  manner  in  which  the  franchises  are 
to  be  exercised,  and  which  do  not  interfere  substantially  with 
the  enjoyment  of  the  main  object  of  the  grant,  are  not  open  to 
the  objection  of  impairing  the  contract. 

^  A  familiar  instance  of  this  class  of  legislation  is  that  enacted 
under  what  is  known  as  the  police  power.  In  virtue  of  this  the 
'  State  may  prescribe  regulations  contributing  to  the  comfort, 
safety,  and  health  of  passengers,  the  protection  of  the  public  at 
highway  crossings  or  elsewhere,  the  security  of  owners  of  ad- 
jacent property,  by  requiring  the  track  to  be  fenced  and  such  ap- 
pliances to  be  annexed  to  the  engines  as  shall  prevent  the  com- 
munication of  fire  to  neighboring  buildings.  Cooley  Prin.  Const. 
Law,  321.  This  power,  as  was  said  by  Miller,  J.,  in  the  Slaughter- 
house Cases,  16  Wall.  36,  62,  is  and  must  be,  from  its  very  nature. 
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incapable  of  any  very  exact  definition  or  limitation.  "  Upon  it 
depends  the  security  of  social  order,  the  life  and  health  of  the  cit- 
izen, the  comfort  of  existence  in  a  thickly  populated  community, 
the  enjoyment  of  private  and  social  life,  and  the  beneficial  use  of 
property."  The  following  cases  show  to  what  extent  and  for  what 
purposes  this  power  may  be  exercised :  Slaughter-house  Cases, 
16  Wall.  36 ;  Fertilizing  Co.  v,  Hyde  Park,  97  U.  S.  659 ;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25 ;  Patterson  v.  Kentucky,  97 
U.  S.  501 ;  Barbier  v,  Connolly,  113  U.  S.  27;  Charlotte,  Colum- 
bia, etc.,  Railroad  v.  Gibbes,  142  U.  S.  386;  Lawton  v.  Steele, 
152  U.  S.  133 ;  Eagle  Insurance  Co.  v.  Ohio,  153  U.  S.  446.  And 
so  important  is  this  power  and  so  necessary  to  the  public  safety 
and  health,  that  it  cannot  be  bargained  away  by  the  legislature, 
and  hence  it  has  been  held  that  charters  for  purposes  inconsistent 
with  a  due  regard  for  the  public  health  or  public  morals  may  be 
abrogated  in  the  interests  of  a  more  enlightened  public  opinion. 
Stone  V,  Mississippi,  loi  U.  S.  814;  Phalen  v,  Virginia,  8  How. 
163,  168. 

In  obedience  to  the  same  principle  it  has  always  been  held  that 
the  legislature  may  repeal  laws  authorizing  municipal  subscrip- 
tions to  railways,  though  such  laws  were  in  existence  at  the  time 
the  railway  was  chartered,  and  may  be  supposed  to  have  influ- 
enced the  promoters  and  stockholders  of  the  road  in  undertaking 
its  construction.  And  even  if  there  has  been  a  public  vote  in 
favor  of  such  subscription,  such  vote  does  not  itself  form  a  con- 
tract with  the  railway  company  protected  by  the  Constitution,  the 
court  holding  that  until  the  subscription  is  actually  made  the  con- 
tract is  unexecuted.  Aspinwall  v.  Daviess  County,  22  How.  364 ; 
Wadsworth  v.  Supervisors,  102  U.  S.  534;  Norton  v.  Browns- 
ville, 129  U.  S.  479;  Concord  v.  Portsmouth  Savings  Bank,  92 
U.  S.  625 ;  Falconer  v,  Buffalo  &  Jamestown  Railroad,  69  N.  Y. 
491 ;  Covington  &  Lexington  Railroad  v,  Kenton  County  Court, 
12  B.  Mon.  144;  Wilson  v.  Polk  County,  112  Missouri,  126. 

The  contract  protected  by  this  clause  must  also  be  founded 
upon  a  good  consideration.  If  it  be  a  mere  nude  pact,  a  bare 
promise  to  allow  a  certain  thing  to  be  done,  it  will  be  construed 
as  a  revocable  license.  Thus,  in  Christ  Church  v.  Philadelphia 
County,  24  How.  300,  the  legislature  of  Pennsylvania  enacted  that 
the  property  of  Christ  Church  Hospital,  so  long  as  the  same 
should  continue  to  belong  to  the  same  hospital,  should  be  and 
remain  free  from  taxation.  In  1851  they  enacted  that  all  prop- 
erty then  exempted  from  taxation,  other  than  that  which  was  in 
the  actual  use  and  occupation  of  such  association,  should  there- 
after be  subject  to  taxation.  It  was  held  that  the  original  con- 
cession of  the  legislature  exempting  the  property  from  taxation 

18 
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was  spontaneous,  and  no  service  or  duty  or  other  remunerative 
consideration  was  imposed  upon  the  corporation,  and  hence  that 
it  was  in  the  nature  of  a  privilege  or  license,  which  might  be  re- 
voked at  the  pleasure  of  the  sovereign. 

In  Turnpike  Co.  v,  Illinois,  96  U.  S.  63,  the  original  charter  of 
the  company  gave  it  the  right,  in  consideration  of  building  a 
turnpike,  to  erect  toll-gates  and  exact  toll  for  twenty-five  years 
from  the  date  of  the  charter.  In  1861,  when  the  term  of  charter 
had  more  than  half  expired,  the  State  gave  the  company  a  new 
and  additional  privilege  of  using  a  certain  bridge  and  dike  and 
of  erecting  a  toll-gate  thereon.  The  only  consideration  required 
was  that  the  company  should  keep  them  in  repair.  No  term  was 
expressed  for  the  enjoyment  of  the  privileges,  and  no  condi- 
tions were  imposed  for  resuming  or  revoking  it  on  the  part  of 
the  State.  It  was  held  that  it  could  not  be  presumed  to  liave 
been  intended  as  a  perpetual  grant,  since  the  company  itself  had 
but  a  limited  period  of  existence,  and  that  a  law  resuming  pos- 
session of  the  bridge  and  dike  by  subjecting  them  to  the  control 
and  management  of  the  city  of  East  St.  Louis  was  not  a  law  im- 
pairing the  obligation  of  the  contract. 

In  Philadelphia  &  Gray's  Ferry  Co.'s  Appeal,  102  Penn.  St.  123, 
it  was  also  held  that  a  supplement  to  a  charter  which  merely  con- 
ferred upon  the  corporation  a  new  right  (as  an  exclusive  right 
to  use  and  occupy  certain  streets)  or  enlarged  an  old  one,  without 
imposing  any  additional  burden  upon  it,  was  a  mere  license  or 
promise  by  the  State,  and  might  be  revoked  at  pleasure.  "  It  is 
without  consideration  to  support  it  and  cannot  bind  a  subsequent 
legislature." 

We  have  epitomized  these  cases,  not  because  they  have  any 
decisive  bearing  upon  the  question  at  issue,  but  for  the  purpose 
of  showing  the  general  trend  of  opinion  in  this  court  upon  the 
subject  of  corporate  charters  and  vested  rights. 

3.  Conceding  that  there  are  no  authorities  directly  in  point 
(and  the  diligence  of  counsel  has  failed  to  cite  us  to  any),  let  us 
see  how  far  these  principles  are  applicable  to  the  case  under  con- 
sideration. 

The  Great  Northern  Railway  was  originally  chartered  in  1856, 
under  the  name  of  the  Minneapolis  &  St.  Cloud  Railroad  Co., 
with  authority  to  build  a  road  from  Minneapolis,  in  a  northerly 
direction,  to  St.  Cloud  on  the  Mississippi  River,  a  distance  of 
about  seventy-five  miles,  with  an  additional  line  to  a  point  at  or 
near  the  mouth  of  the  St.  Louis  River  (now  Duluth)  on  Lake 
Superior,  about  one  hundred  and  eighty  miles,  and  with  a  right 
to  connect  its  road  by  branches  with  the  road  of  any  railroad  com- 
pany in  the  Territory,  to  become  the  part  owner  or  lessee  of  any 
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such  railroad  and  to  connect  its  road  with  the  road  of  such  com- 
pany, and  also  to  connect  with  any  railroad  running  in  the  same 
direction.  This  power  evidently  refers  to  traffic  connections  at 
the  termini  of  the  road  with  other  roads  running  in  the  same 
direction,  in  such  manner  as  to  make  a  continuous  line,  of  which 
the  road  in  question  was  to  become  a  part.  At  this  time  railway 
construction  west  of  the  Mississippi  River  was  in  its  infancy ;  no 
road  existed  within  two  hundred  miles  of  St.  Paul ;  the  State  was 
largely  a  wilderness,  and  the  object  of  the  charter  was  evidently 
to  connect  two  cities  upon  the  Mississippi  River,  one  of  which 
was  situated  some  distance  above  the  head  of  navigation,  and  also 
to  connect  the  Mississippi  with  a  port  upon  Lake  Superior,  with 
the  possibility  that  other  roads  might  be  constructed  further  up 
the  river,  or  in  an  easterly  or  westerly  direction  into  the  interior. 
The  road  was  a  local  one,  and  while  power  was  given  to  make 
traffic  connections  with  other  roads,  none  such  was  given  to  con- 
solidate with  them — ^much  less  with  roads  having  a  parallel  line. 
Nor  is  the  act  claimed  as  authorizing  the  proposed  contract. 

To  save  any  possible  doubt  as  to  the  scope  'of  the  charter  the 
act  was  declared  by  sec.  17  "  to  be  a  public  act,  and  may  be 
amended  by  any  subsequent  legislative  assembly,  in  any  manner 
not  destroying  or  impairing  the  vested  rights  of  said  corporation." 

Nothing  appears  to  have  been  done  under  this  charter  prior  to 
1865,  when  it  was  amended  by  re-enacting  its  first  section,  there- 
by legalizing  and  confirming  the  original  organization  of  the 
road,  and  amending  sec.  12  so  far  as  to  authorize  the  corpora- 
tion "  to  connect  with,  or  adopt  as  its  own  .  .  .  any  other 
railroad  running  in  the  same  general  direction  with  either  of  its 
main  lines  or  any  branch  roads  which  said  corporation  is  au- 
thorized to  construct."  Another  section  (8)  was  added,  authoriz- 
ing the  company  "  to  consolidate  the  whole  or  any  portion  of  its 
capital  stock  with  the  capital  stock  or  any  portion  thereof  of  the 
road  or  branch  road  of  any  other  railroad  corporation  or  company 
having  the  same  general  direction  or  location,  or  to  become 
merged  therein  by  way  of  substitution,"  etc.  And  further,  by 
sec.  9,  "  to  consolidate  any  portion  of  its  road  and  property,  and 
each  branch  being  organized  as  aforesaid,  may  consolidate  any 
portion  of  its  branch  road  or  property  with  the  franchise  of  any 
other  railroad  company  or  any  portion  thereof,"  as  might  be 
agreed.  And  still  further,  sec.  12,  "  to  consolidate  the  whole  or 
any  portion  of  its  main  line  or  branch  railroads,  and  all  the  prop- 
erty* rights,  powers,  franchises,  grants,  and  effects  pertaining  to 
such  roads,  with  the  rights,  powers,  franchises,  grants,  and  ef- 
fects of  any  other  railroad  company,  either  within  or  without 
the  State,"  etc.,  as  might  be  agreed.    It  will  be  observed  that  the 
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words  in  original  sec.  12  as  amended,  and  in  sec.  8,  limiting  the 
power  to  connect  with  or  consolidate  with  other  roads  to  those 
having  "  the  same  general  direction  or  location,"  are  omitted  in 
sees.  9  and  12. 

Under  these  very  broad  and  practically  unlimited  powers,  the 
company,  which  in  1889  took  the  name  of  the  Great  Northern, 
proceeded,  by  a  series  of  consolidations,  purchases,  and  leases,  to 
extend  its  line  to  the  Pacific  Ocean,  and  absorb  to  itself  and  op- 
erate as  a  combined  system  an  aggregate  length  of  4500  miles. 
It  is  now  proposed,  by  an  arrangement  with  the  bondholders  and 
contemplated  purchasers  of  the  Northern  Pacific  Railway  Co., 
that  the  Great  Northern  Railway,  the  defendant,  shall  guarantee, 
for  the  benefit  of  the  holders  of  the  bonds  to  be  issued  by  the  re- 
organized company,  the  payment  of  the  principal  and  interest 
upon  such  bonds,  and  as  a  consideration  for  such  guaranty,  and 
as  a  compensation  for  the  risk  to  the  stockholders,  the  reorganized 
company  shall  transfer  to  the  shareholders  of  the  defendant  com- 
pany, or  to  a  trustee  for  their  use,  one-half  of  the  capital  stock  of 
the  reorganized  company.  By  a  further  provision,  the  Northern 
Pacific  is  to  join  with  the  defendant  in  providing  facilities  for  an 
interchange  of  cars  and  traffic  between  their  respective  lines,  and 
shall  interchange  traffic  with  the  defendant,  and  operate  its  trains 
to  that  end  upon  reasonable,  fair,  and  lawful  terms  under  joint 
tariffs  or  otherwise,  the  defendant  having  the  right  to  bill  its 
traffic,  passengers,  and  freight  from  points  on  its  own  line  to 
points  on  the  Northern  Pacific  not  reached  by  the  Great  North- 
em,  with  the  further  right  to  make  use  of  the  terminal  facilities 
of  the  Northern  Pacific  at  points  where  such  facilities  would  be 
found  to  be  convenient  and  economical,  jointly  with  that  com- 
pany. 

As  the  Northern  Pacific  road  also  controls,  by  its  own  con- 
struction and  by  the  purchase  of  stock,  other  roads  extending 
from  the  Mississippi  River  to  the  Pacific  Ocean,  and  operates  as 
a  single  system  an  aggregate  mileage  of  4500  miles,  most  of 
which  is  parallel  to  the  Great  Northern  system,  the  effect  of  this 
arrangement  would  be  to  practically  consolidate  the  two  systems, 
to  operate  9000  miles  of  railway  under  a  single  management,  and 
to  destroy  any  possible  advantages  the  public  might  have  through 
a  competition  between  the  two  lines. 

It  is  true  that  upon  its  face  the  agreement  contemplates  prin- 
cipally an  interchange  of  traffic  between  the  lines  under  joint 
tariffs  (by  which  is  probably  meant  similar  rates  to  be  agreed 
upon  between  the  parties),  in  order  that  the  defendant  may  enjoy 
the  right  to  ticket  its  passengers  and  consign  its  freight  to  points 
upon  the  line  of  the  Northern  Pacific  not  reached  by  the  Great 
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Northern,  and  to  that  end  is  also  to  have  the  right  to  make  use 
of  the  terminal  facilities  of  the  Northern  Pacific  at  such  points 
on  the  line  as  should  be  convenient  to  the  defendant.  If  the  sole 
object  of  this  agreement  were  to  facilitate  an  interchange  of 
traffic,  so  that  each  road  might  enjoy  the  benefit  of  billing  its 
passengers  and  freight  to  points  on  the  other  road  not  reached 
by  it,  it  would  be  difficult  to  foresee  any  objection  to  it.  But  the 
fact  that  one-half  of  the  capital  stock  of  the  reorganized  com- 
pany is  to  be  turned  over  to  the  shareholders  of  the  Great  North- 
em,  which  is,  in  turn,  to  guarantee  the  payment  of  the  reorgan- 
ized bonds,  is  evidence  of  the  most  cogent  character  to  show  that 
nothing  less  than  a  purchase  of  a  controlling  interest,  and  prac- 
tically the  absolute  control,  of  the  Northern  Pacific  is  contem- 
plated by  the  arrangement.  With  half  of  its  capital  stock  already 
in  its  hands,  the  purchase  of  enough  to  make  a  majority  would 
follow  almost  as  a  matter  of  course,  and  the  mastership  of  the 
Northern  Pacific  would  be  assured. 

That  the  transfer  of  stock  is  to  be  made,  not  directly  to  the  com- 
pany, but  to  the  shareholders,,  is  immaterial,  since  it  may  be 
assumed  that  they  would  cast  their  votes  in  the  interest  of  the 
company.  Either  the  stock  so  transferred  becomes  virtually  the 
property  of  the  Great  Northern,  or  there  is  no  consideration  for 
its  guaranty  of  the  principal  and  interest  of  the  consolidated 
bonds.  But  as,  by  the  agreement,  the  guaranty  by  the  defendant 
of  tfce  Northern  Pacific  bonds  is  assumed  to  be  in  consideration 
of  a.  transfer  to  its  stockholders  of  one-half  the  capital  stock  of 
the  reorganized  company,  it  would  inevitably  follow  that  this 
stock  would  be  held  for  the  benefit  of  the  company.  There  is, 
however,  in  addition  to  that,  an  alternative  provision  that  the 
transfer  may  be  made  to  a  trustee  for  the  use  of  the  stockholders, 
who  would  of  course  act  as  their  agent  and  represent  them  as  a 
body,  and,  in  fact,  stand  as  the  company  under  another  name. 
Doubtless  these  stockholders  could  lawfully  acquire  by  individual 
purchases  a  majority,  or  even  the  whole  of  the  stock  of  the  re- 
organized company,  and  thus  possibly  obtain  its  ultimate  control ; 
but  the  companies  would  still  remain  separate  corporations  with 
no  interests,  as  such,  in  common.  This,  though  possible,  would 
not  be  altogether  feasible,  and  would  require  considerable  time 
for  its  accomplishment.  In  a  few  years  the  two  companies  might 
by  sales  of  the  stock,  so  acquired,  become  completely  dissevered, 
and  the  interests  of  the  stockholders  of  each  company  thus  be- 
come antagonistic.  Under  the  proposed  arrangement,  however, 
the  Northern  Pacific  as  a  company,  in  return  for  a  guaranty, 
which  the  individual  stockholders  could  not  g^ve,  turns  over  to  a 
trustee  for  the  entire  body  of  stockholders  of  the  Great  Northern 
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one-half  of  its  stock,  with  the  almost  certainty  of  the  latter  secur- 
ing the  complete  control,  and  probably  the  ultimate  amalgamation, 
of  the  two  companies.  If  such  amalgamation  were  once  eflFected 
it  would  in  all  probability  be  final.  We  think  the  proposed  ar- 
rangement is  a  plain  violation  of  the  acts  of  the  State  legislature 
passed  in  1874  and  1881,  prohibiting  railroad  corporations  from 
consolidating  with,  leasing  or  purchasing,  or  in  any  other  way 
becoming  the  owner  of  or  controlling  any  other  railroad  cor- 
poration, or  the  stock,  franchises,  or  rights  of  property  thereof, 
having  a  parallel  or  competing  line. 

Under  the  broad  powers  conferred  by  the  amended  act  of  1865, 
it  is  probable  that  this  arrangement  might  be  lawfully  made ;  and 
/the  question  is  whether  an  unexecuted  power  to  make  such  ar- 
/  rangement  is  a  "vested  right"  within  the  meaning  of  sec.  17  of 
the  original  act.  It  is  possible  that  if  this  arrangement  had  been 
actually  made  and  carried  into  effect  before  the  acts  forbidding 
the  consolidation  of  parallel  or  competing  lines  had  been  passed, 
the  rights  of  the  parties  thereto  would  have  become  vested,  and 
could  not  be  impaired  by  any  subsequent  act  of  the  legislature. 
iBut  the  real  question  before  us  is  whether  a  bare  unexecuted 
power  to  consolidate  with  other  corporations,  a  power  which,  if  it 
exists  as  claimed  by  the  defendant,  would  authorize  it  to  absorb 
by  successive  and  gradual  accretions  the  entire  railway  system  of 
.the  country,  is  not,  so  long  as  it  remains  unexecuted,  within  the 
control  of  and  subject  to  revocation  by  the  legislature,  at  least,  so 
far  as  it  applies  to  parallel  or  competing  lines. 

A  vested  right  is  defined  by  Feame,  in  his  work  upon  Q>n- 
tingent  Remainders,  as  "an  immediate  fixed  right  of  present  or 
future  enjoyment ; "  and  by  Chancellor  Kent  as  "  an  immediate 
right  of  present  enjoyment,  or  a  present  fixed  right  of  future  en- 
joyment." 4  Kent  Com.  202.  It  is  said  by  Cooley,  J.,  that  "  rights 
are  vested,  in  contradistinction  to  being  expectant  or  contingent. 
They  are  vested,  when  the  right  to  enjoyment,  present  or  prospec- 
tive, has  become  the  property  of  some  particular  person  or  persons 
as  a  present  interest.  They  are  expectant,  when  they  depend 
upon  the  continued  existence  of  the  present  condition  of  things 
until  the  happening  of  some  future  event.  They  are  contingent, 
when  they  are  only  to  come  into  existence  on  an  event  or  condi- 
tion which  may  not  happen  or  be  performed  until  some  other 
event  may  prevent  their  vesting."    Principles  of  Const.  Law,  332. 

As  applied  to  railroad  corporations,  it  may  reasonably  be  con- 
tended that  the  term  extends  to  all  rights  of  property  acquired 
by  executed  contracts,  as  well  as  to  all  such  rights  as  are  neces- 
sary to  the  full  and  complete  enjoyment  of  the  original  grant,  or 
of  property  legally  acquired  subsequent  to  such  grant.     If,  for 
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example,  the  legislature  should  authorize  the  construction  of  a 
certain  railroad,  and  by  a  subsequent  act  should  take  away  the 
power  to  raise  funds  for  the  construction  of  the  road  in  the 
usual  manner  by  a  mortgage,  or  the  power  to  purchase  rolling 
stock  or  equipment,  such  acts  might  perhaps  be  treated  as  so  far 
destructive  of  the  original  grant  as  to  render  it  valueless,  although 
there  might  in  neither  case  be  an  express  repeal  of  any  of  its  pro- 
visions.   Sala  V,  New  Orleans,  2  Woods,  188. 

But  where  the  charter  authorizes  the  company  in  sweeping 
terms  to  do  certain  things  which  are  unnecessary  to  the  main  ob- 
ject of  the  grant,  and  not  directly  and  immediately  within  the 
contemplation  of  the  parties  thereto,  the  power  so  conferred,  so 
long  as  it  is  unexecuted,  is  within  the  control  of  the  legislature 
and  may  be  treated  as  a  license,  and  may  be  revoked,  if  a  possible 
exercise  of  such  power  is  found  to  conflict  with  the  interests  of 
the  public.  As  applicable  to  the  case  under  consideration,  we 
think  it  was  competent  for  the  legislature  to  declare  that  the 
power  it  had  conferred  upon  the  Minneapolis  &  St.  Cloud  Railway 
Co.  to  consolidate  its  interest  with  those  of  other  similar  cor- 
porations should  not  be  exercised,  so  far  as  applicable  to  parallel 
and  competing  lines,  inasmuch  as  it  is  for  the  interest  of  the  pub- 
lic that  there  should  be  competition  between  parallel  roads.  The 
l^slature  has  the  right  to  assume  in  this  connection  that  neither 
road  would  reduce  its  tariff  to  a  destructive  or  unprofitable  figure, 
or  to  a  point  where  either  road  would  become  valueless  to  its 
stockholders,  and  that  the  object  of  the  act  in  question  is  to  pre- 
vent such  a  combination  between  the  two  as  would  constitute  a 
monopoly. 

When  the  act  of  1865  was  passed  it  was  doubtless  contem- 
plated that  the  Minneapolis  &  St.  Qoud  Railway  Co.  would  desire 
to  extend  its  road  (though  it  is  hardly  possible  to  suppose  that  an 
extension  to  the  Pacific  coast  was  thought  of  at  that  time),  and 
to  build,  purchase,  or  lease  branch  roads,  which  would  serve  as 
feeders  to  its  main  line,  and  open  up  railway  communication 
with  territory  naturally  tributary  to  St.  Paul  and  other  towns  on 
the  Mississippi  River.  Such  anticipations  were  perfectly  legiti- 
mate, and  these  broad  powers  were  undoubtedly  intended  as  an 
encouragement  to  the  construction  of  railways,  to  the  develop- 
ment of  the  vast,  unoccupied,  but  fertile,  territory  stretching  in 
both  directions  from  the  course  of  the  Mississippi  River,  and  also 
to  a  connection  with  the  fertile  wheat-growing  section  of  Mani- 
toba, by  a  branch  road  to  the  Canadian  line.  Had  it  occurred  to 
the  legislature  at  that  time  that  these  almost  unlimited  powers 
would  be  used  to  obtain  the  control  of  parallel  and  competing 
Knes,  and  to  stifle  legitimate  competition,  doubtless    a    proviso 
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would  have  been  inserted  to  meet  this  possibility.  That  the  char- 
ter of  1865  might  be  made  available  to  accomplish  this  purpose 
became  apparent  so  soon,  that,  within  nine  years  thereafter,  and 
before  the  construction  of  the  road  had  been  fairly  entered  upon, 
the  legislature  declared,  in  its  act  of  March  9,  1874,  that  no  rail- 
road corporation  should  consolidate  with,  lease,  purchase,  or  con- 
trol any  parallel  or  competing  line;  and  to  indicate  still  more 
clearly  that  its  object  was  only  to  prevent  the  abuse  of  these  pow- 
ers by  the  creation  of  a  monopoly,  it  passed  another  act,  in  1881, 
repeating  this  prohibition,  and  further  declaring  that  any  railroad 
corporation,  whether  organized  under  general  law  or  special 
charter,  might  consolidate  with,  lease,  purchase,  or  in  any  way  be- 
come the  owner  of,  or  control,  or  hold  the  stock  of  any  other 
railroad  corporation,  when  the  respective  roads  could  be  law- 
fully connected  and  operated  together,  so  as  to  constitute  one  con- 
tinuous main  line,  with  or  without  branches. 

We  do  not  deem  it  necessary  to  express  an  opinion  in  this  case 
whether  the  legislature  could  wholly  revoke  the  power  it  had 
given  to  this  company  to  extend  its  system  by  the  construction 
or  purchase  of  branch  lines  or  feeders ;  since  the  possibility  of  an 
extension  of  the  road,  even  to  the  Pacific  coast,  may  have  had 
an  influence  upon  persons  contemplating  the  purchase  of  its 
stock  or  securities,  so  that  a  right  to  do  this  might  be  said  to  have 
become  vested.  But  we  think  it  was  competent  for  the  legislature, 
out  of  due  regard  for  the  public  welfare,  to  declare  that  its  charter 
should  not  be  used  for  the  purpose  of  stifling  competition  and 
building  up  monopolies.  In  short,  we  cannot  recognize  a  vested 
right  to  do  a  manifest  wrong. 

Nor  do  we  undertake  to  say  that  the  legislature  may  not,  in  the 
exercise  of  a  wise  foresight,  and  for  the  purpose  of  attracting 
capital  to  enterprises  of  doubtful  profit,  authorize  the  granting 
of  monopolies  for  a  limited  time,  irrevocable  by  a  subsequent  legis- 
lature. To  do  so  would  practically  ignore  or  overrule  a  series  of 
cases  to  which  we  have  already  adverted,  wherein  corporations 
have  been  induced  to  furnish  municipalities  with  bridges,  gas, 
water,  and  other  requirements  of  modem  civilization,  by  the 
promise  of  exclusive  privileges  for  a  term  of  years.  Perhaps,  too, 
it  might  not  be  beyond  the  competency  of  the  legislature  to  au- 
thorize a  railroad,  by  a  clear  and  explicit  act,  to  consolidate  with 
a  parallel  or  competing  line,  since  cases  may  be  imagined  where 
it  might  be  for  the  public  welfare  to  permit  such  consolidation. 
But  the  act  of  1865,  upon  which  the  defendant  relies,  contains  no 
such  provision.  There  is  only  a  general  authority  to  consolidate, 
which  we  think  the  legislature  may,  by  another  act,  declare  shall 
not  apply  to  cases  manifestly  not  within  its  original  intent.    We 
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think  the  general  doctrine,  requiring  grants  to  corporations  to  be 
construed  favorably  to  the  public  where  there  is  a  reasonable 
doubt  as  to  the  extent  of  the  privilege  conferred,  may  properly 
be  invoked  to  declare  that  such  privileges  shall  not  be  used  to  the 
detriment  of  the  public. 

Whether  the  consolidation  of  competing  lines  will  necessarily 
result  in  an  increase  of  rates,  or  whether  such  consolidation  has 
generally  resulted  in  a  detriment  to  the  public,  is  beside  the 
question.  Whether  it  has  that  effect  or  not,  it  certainly  puts  it 
in  the  power  of  the  consolidated  corporation  to  give  it  that  effect 
—in  short,  puts  the  public  at  the  mercy  of  the  corporation.  There 
is  and  has  been,  for  the  past  three  hundred  years,  both  in  Eng- 
land and  in  this  country,  a  popular  prejudice  against  monopolies 
in  general,  which  has  found  expression  in  innumerable  acts  of 
legislation.  We  cannot  say  that  such  prejudice  is  not  well 
founded.  It  is  a  matter  upon  which  the  legislature  is  entitled  to 
pass  judgment.  At  least  there  is  sufficient  doubt  of  the  propriety 
of  such  monopolies  to  authorize  the  legislature,  which  may  be 
presumed  to  represent  the  views  of  the  public,  to  say  that  it  will 
not  tolerate  them  unless  the  power  to  establish  them  be  conferred 
by  clear  and  explicit  language.  While,  in  particular  cases,  two 
railways  by  consolidating  their  interests  under  a  single  man- 
agement may  have  been  able  to  so  far  reduce  the  expenses  of 
administration  as  to  give  their  customers  the  benefit  of  a  lower 
tariff,  the  logical  effect  of  all  monoplies  is  an  increase  of  price 
of  the  thing  produced,  whether  it  be  merchandise  or  transporta- 
tion. Owing  to  the  greater  speed  and  cheapness  of  the  service 
performed  by  them,  railways  become  necessarily  monopolists  of 
all  traffic  along  their  lines ;  but  the  general  sentiment  of  the  pub- 
lic declares  that  such  monopolies  must  be  limited  to  the  necessities 
of  the  case,  and  rebels  against  the  attempt  of  one  road  to  control 
all  traffic  between  terminal  points,  also  connected  by  a  compet- 
ing line.  There  are,  moreover,  thought  to  be  other  dangers  to  the 
moral  sense  of  the  community  incident  to  such  g^eat  aggregations 
of  wealth,  which,  though  indirect,  are  even  more  insidious  in 
their  influence,  and  such  as  have  awakened  feelings  of  hostility 
which  have  not  failed  to  find  expression  in  legislative  acts. 

The  consolidation  of  these  two  great  corporations  will  unavoid- 
ably result  in  giving  to  the  defendant  a  monopoly  of  all  traffic  in 
the  northern  half  of  the  State  of  Minnesota,  as  well  as  of  all  trans- 
continental traffic  north  of  the  line  of  the  Union  Pacific,  against 
which  public  regulations  will  be  but  a  feeble  protection.  The  acts 
of  the  Minnesota  legislature  of  1874  and  1881  undoubtedly  re- 
flected the  general  sentiment  of  the  public,  that  their  best  security 
is  in  competition. 
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In  conclusion,  we  hold  that  where,  by  a  railway  charter,  a  gen- 
eral power  is  given  to  consolidate  with,  purchase,  lease,  or  acquire 
the  stock  of  other  roads,  which  has  remained  unexecuted,  it  is 
within  the  competency  of  the  legislature  to  declare,  by  subsequent 
acts,  that  this  power  shall  not  extend  to  the  purchase,  lease,  or 
consolidation  with  parallel  or  competing  lines. 

The  decree  of  the  court  below  must  therefore  be  reversed,  and 
the  case  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Field  and  Brewer,  JJ.,  dissented. 


LOUISVILLE     &     NASHVILLE     RAILROAD     CO.     v. 

KENTUCKY. 

In  the  Supreme  Court  of  the  United  States,  March  30, 1896. 

[Reported  in  161  United  States  Reports  677.] 

This  was  a  bill  in  equity,  styled  a  petition,  originally  filed  by 
the  Commonwealth  of  Kentucky  against  the  Louisville  &  Nash- 
ville Railroad  Co.  (hereinafter  called  the  L.  &  N.  Co.),  the 
Chesapeake,  Ohio  &  Southwestern  Railroad  Co.  (hereinafter 
called  the  Chesapeake  Co.)  and  several  subordinate  corporations 
tributary  to  the  latter,  to  enjoin  the  L.  &  N.  Co.  ( i )  from  acquir- 
ing the  control  of,  or  operating,  the  parallel  and  competing  lines 
of  railroad  known  as  the  Chesapeake,  Ohio  and  Southwestern 
system;  (2)  from  acquiring  or  operating  the  Short  Route  Rail- 
way Transfer  Co.,  a  belt  line  in  Louisville,  and  the  Union  Depot 
in  Louisville,  connected  therewith;  and  also  (3)  to  enjoin  the 
Chesapeake,  Ohio  and  Southwestern  system  from  selling  out  to  or 
permitting  its  roads  to  be  operated  by  its  competitor,  the  L.  & 
N.  Co. 

It  was  stated  substantially  in  the  Commonwealth's  petition,  as 
its  cause  of  action,  that  the  L.  &  N.  Co.  owned  and  controlled 
many  railroads  in  Kentucky,  as  respects  which,  railroads  owned 
or  controlled  by  the  other  companies  named  are  parallel  and  com- 
peting; that  defendants  have  made  a  contract  and  arrangement, 
whereby  the  L.  &  N.  Co.  is  to  become  the  owner  and  acquire  a 
control  of  the  capital  stock,  franchises,  and  property  of  the  other 
defendant  companies,  to  the  great  injury  of  the  Commonwealth, 
and  in  violation  of  sec.  201  of  the  State  Constitution  of  1891, 
which  reads  as  follows : 

"  Sec.  201.  No  railroad,  telegraph,  telephone,  bridge,  or  com- 
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mon  carrier  company  shall  consolidate  its  capital  stock,  franchises, 
or  property,  or  pool  its  earnings,  in  whole  or  in  part,  with  any 
other  railroad,  telegraph,  telephone,  bridge,  or  common  carrier 
company,  owning  a  parallel  or  competing  line  or  structure;  or 
acquire,  by  purchase,  lease,  or  otherwise,  any  parallel  or  competing 
v^^^,  line  or  structure,  or  operate  the  same;  nor  shall  any  railroad  com- 
pany or  other  common  carrier  combine  or  make  any  contract  with 
the  owners  of  any  vessel  that  leaves  or  makes  port  in  this  State, 
or  with  any  common  carrier,  by  which  combination  or  contract  the 
eammgs  of  the  one  doing  the  carrying  are  to  be  shared  by  the 
other  not  doing  the  carrying.*' 

In  an  amended  petition  it  was  stated  in  substance  that  the  L. 
&  N.  Co.  was  endeavoring  to  acquire  the  capital  stock,  interest  in 
real  property  and  mortgage  securities  of  the  other  defendant  com- 
panies, in  order  to  obtain  control  and  ultimately  purchase  at  judi- 
cial sale  and  become  the  owner  of  their  franchises  and  property. 

The  answer  denied  the  allegation  in  the  form  as  made,  but  con- 
tained an  affirmative  statement  that  the  purchase  of  the  stock  and 
securities  referred  to  had  already  been  consummated,  and  in  effect 
admitted  that  the  L.  &  N.  Co.  intended  to  purchase  the  franchises 
and  properties  at  judicial  sale. 

The  L.  &  N.  Co.  was  incorporated  by  an  act  of  the  Kentucky  -^-^^-"^  ^ 
legislature,  approved  March  5,  1850,  the  fourteenth  section  of  /  ^ 
which  act  provided  "  that  the  president  and  directors  of  said  com- 
pany are  hereby  vested  with  all  powers  and  rights  necessary  to  the 
construction  of  a  railroad  from  the  city  of  Louisville  to  the 
Tennessee  line,  in  the  direction  of  Nashville,  the  route,  to  be  by 
them  selected  and  determined,  not  exceeding  sixty-six  feet  wide, 
with  as  many  sets  of  tracks  as  they  may  deem  necessary ;  and  that 
they  may  cause  to  be  made  contracts  with  others  for  making  said 
railroad,  or  any  part  of  it." 

This  act  was  frequently  amended  in  details  unnecessary  to  be 
noticed  here,  one  of  which,  adopted  March  7,  1854,  declared  (sec.  ^»^'Cl  ^i  f  / 
4)  "  that  it  shall  be  lawful  for  said  Louisville  &  Nashville  Railroad 
Qo.  to  unite  their  road  with  any  other  road  connecting  therewith 
upon  such  terms  and  conditions  as  may  be  agreed  upon  between 
the  said  Louisville  &  Nashville  Railroad  Co.  and  such  other  com- 
pany as  they  may  desire  to  unite  their  said  road  with." 

On  December,  15,  1855,  the  legislature  of  Tennessee  passed  an 
act  to  amend  an  act  entitled  "  An  Act  to  charter  the  Louisville  & 
Nashville  Railroad  Co.,  and  the  several  acts  amending  said  act 
passed  by  the  legislatures  of  Kentucky  and  Tennessee"  (Laws  of 
Kentucky,  1855-6,  c.  227),  under  which  it  had  been  authorized  to 
construct  its  road  in  Tennessee  from  the  Kentucky  line  to  Nash- 
ville, the  thirteenth  section  of  which  act  provided  as  follows : 
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"  Sec.  13.  Be  it  further  enacted,  That  this  act  shall  take  effect 
from  and  after  its  passage :  Provided,  Nothing  herein  contained 
shall  be  construed  to  prevent  the  Louisville  &  Nashville  Railroad 
Co.  from  admitting  branch  roads  to  connect  with  it  at  any  point 
or  points  to  be  agreed  upon  between  said  company  and  those  who 
have  or  may  subscribe  stock  for  the  construction  of  any  branch 
road.  The  stock  subscribed,  and  the  means  created  to  construct 
such  separate  branch,  shall  be  faithfully  applied  to  that  purpose ; 
and  said  company  is  hereby  vested  with  the  power  and  the  right  to 
issue  its  bonds  under  the  provisions  of  this  act  to  obtain  means  to 
construct  and  equip  any  branch  road;  the  bonds  to  express  on 
their  face  the  purpose  for  which  they  were  executed ;  and  to  secure 
their  payment  may  excute  a  deed  of  trust,  or  mortgage,  for  pay- 
ment of  which  the  rights,  credits,  profits,  property,  and  franchise, 
procured  for  said  branch  by  the  use  of  its  means,  shall  alone  be 
made  liable.  The  credit,  rights,  or  profits  of  the  main  stem  shall 
not  be  used  to  create  means  to  construct,  or  be  made  liable  for  any 
debt  or  liability  created  to  construct,  branch  roads ;  nor  shall  the 
rights,  credit,  property,  and  profits  of  any  branch  road  be  used  to 
create  means  to  construct,  or  made  liable  for  any  debt  or  liability 
created  to  build  the  main  stem ;  and  with  a  view  to  such  liabilities 
and  profits,  said  company  shall  keep  separate  accounts,  exhibiting 
the  stock,  property,  and  debts  of  the  main  road,  and  each  separate 
branch." 

On  January  17,  1856,  the  legislature  of  Kentucky  passed  an 
act,  the  first  section  of  which  re-enacted  the  act  passed  by  the 
legislature  of  Tennessee  in  1855  "  ^"  ^^^  following  sections  and 
words :  "  (Here  follows  a  literal  copy  of  the  Tennessee  act.)  The 
second  section  of  this  act  vested  the  Louisville  &  Nashville  Co. 
with  power  to  make  agreements  with  any  Tennessee  corporation 
to  construct  a  railroad  in  part  or  in  whole  of  the  distance  between 
Louisville  and  Memphis,  and  running  in  the  direction  of  Louis- 
ville, whereby  to  secure  mutual  and  reciprocal  rights  to  the  con- 
tracting parties,  etc.  The  third  section  was  as  follows :  "  That  the 
said  company  may,  under  the  provisions  of  the  thirteenth  section 
of  this  act"  (referring  evidently  to  the  thirteenth  section  of  the 
Tennessee  act),  "  from  time  to  time  extend  any  branch  road,  and 
may  purchase  and  hold  any  road  constructed  by  another  company, 
or  may  agree  on  terms  to  receive  the  cars  of  other  roads  on  their 
said  road,,  but  shall  charge  for  the  same  the  usual  freight." 

At  the  same  session,  and  on  February  14,  1856  (Laws  of  Ken- 
tucky, 1855-6,  c.  148),  the  legislature  of  Kentucky  passed  what  is 
known  as  the  General  Reservation  Act,  the  language  of  which,  so 
far  as  it  is  material  here,  is  as  follows: 

"Sec.  I.    That  all  charters  and  grants  of,  or  to  corporations,  or 
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amendments  thereof,  and  all  other  statutes  shall  be  subject  to      Q^/7^^ 
'  amendment  or  repeal  at  the  will  of  the  legislature,  unless  a  con- 
trary intent  be  therein  plainly  expressed :  Provided,  That  whilsty^^^^^^Jj^  ^cl..^ 
privileges  and  franchises  so  granted  may  be  changed  or  repealed;    ^^'""'^      ^T? 
no  amendment  or  repeal  shall  impair  other  rights  previously 
vested.    .     .     ." 

"  Sec.  3.  That  the  provisions  of  this  act  shall  only  apply  to 
charters  and  acts  of  incorporation  to  be  granted  hereafter;  and 
.  that  this  act  shall  take  effect  from  its  passage." 
I  At  this  time  and  up  to  September,  1856,  the  L.  &  N.  Co.  owned 
only  a  short  piece  of  road — thirty-one  miles  in  length— extending 
from  Louisville,  southwardly,  to  Lebanon  Junction.  Up  to  Sep- 
tember, 1857,  it  owned  only  forty-five  miles;  to  September,  1858, 
seventy-two  miles ;  in  1859,  only  one  hundred  and  ten  miles ;  and 
not  till  i860  did  it  carry  its  road  to  Nashville,  one  hundred  and 
eighty  miles.  About  the  same  time  was  constructed  a  branch  road 
from  a  point  about  seven  miles  south  of  Bowling  Green  to  the 
State  line,  which  has  since  been  extended  and  is  now  owned 
and  operated  by  it,  to  Memphis,  Tennessee.  Subsequently  it  pur- 
chased and  now  owns  a  road  known  as  the  Evansville,  Henderson 
&  Nashville  Railroad,  which  extends  from  Edgefield,  Tennessee, 
on  its  main  line  ten  miles  north  of  Nashville,  by  way  of  Hopkins- 
ville,  Kentucky,  to  Henderson,  and  thence  across  the  Ohio  River 
to  Evansville,  Indiana.  It  also  owns  and  operates  various 
branches  in  the  State  of  Kentucky  that  diverge  from  the  main 
line  eastwardly,  as  well  as  the  Kentucky  Central  Railroad,  extend- 
ing from  Cincinnati  southward,  and  certain  branches  thereof. 

Of  the  roads  constituting  the  Chesapeake,  Ohio  and  South- 
western system,  the  first  one  extended  from  Paducah  to  Elizabeth- 
town,  and  was  subsequently  extended  from  Cecilia  Junction,  six 
miles  from  Elizabethtown,  to  Louisville,  whereby  a  continuous  line 
was  formed  from  Louisville  to  Paducah,  independent  of  the  L.  & 
N.  road.  But  by  a  subsequent  lease,  amounting  practically  to  a 
purchase  of  a  road  from  Paducah  to  Memphis,  the  Chesapeake 
Co.  became,  about  1881,  the  owner  of  a  connected,  continuous, 
and  independent  railroad  from  L£)uisville  by  way  of  Cecilia  Junc- 
tion and  Paducah  to  Memphis.  It  also  has  an  interest  in, 
and  control  of,  several  other  railroads  bearing  the  name  of,  and 
nominally  held  by,  the  companies  that  built  them,  one  of  which  is 
termed  the  Short  Route  Railway,  extending  from  Preston  street 
in  Louisville  through  the  depot  at  Seventh  and  Water  streets  to 
Twelfth  street,  where  it  connects  with  the  main  line. 

Upon  the  hearing  of  the  case  upon  pleadings  and  proofs,  a 
decree  was  entered  by  the  Jefferson  Circuit  Court  in  favor  of  the 
Commonwealth,  enjoining  the  proposed  agreement  for  consolida- 
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tion,  which  decree  was  subsequently  affirmed  by  the  Court  of 
Appeals  of  Kentucky.  31  S.  W.  Rep.  476. 

Whereupon  the  L.  &  N.  Co.  sued  out  a  writ  of  error  from  this 
court. 

Helm  Bruce,  Edward  Baxter,  and  James  P,  Helm  for  plaintiff 
in  error. 

George  M.  Davie  and  Alexander  P.  Humphrey  for  defendant  in 
error. 

Brown^  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

This  case  turns  to  a  certain  extent  upon  the  principles  just 
announced  in  Pearsall  v.  Great  Northern  Railway  Co.,  ante,  646, 
although  it  differs  from  that  case  in  the  fact  that  the  charter  of  the 
L.  &  N.  Co.  contains  no  reserved  power  to  alter  or  amend,  as  wdl 
as  in  several  other  minor  particulars. 

4.  Whatever  be  the  disposition  of  this  question,  and  however 
broad  the  powers  of  the  L.  &  N.  Co.,  under  its  charter  of  1856,  we 
are  still  confronted  with  the  proposition  that  the  proposed  con- 
solidation of  these  two  railway  systems  is  a  clear  violation  of 
sec.  201  of  the  Constitution,  which  forbids  the  consolidation 
of  the  stock,  franchises,  or  property,  as  well  as  the  purchase  and 
lease  of  parallel  and  competing  lines.^  Unless  this  section  impairs 
the  obligation  of  the  contract  contained  in  the  charter,  it  operates 
as  a  repeal  of  any  power  that  may  possibly  be  deduced  from  such 
charter  to  purchase,  lease  or  consolidate  with  any  parallel  or  com- 
peting line.  In  this  particular  the  case  differs  from  that  of 
Pearsall  v.  Great  Northern  Railway,  just  decided,  only  in  the  fact 
that  the  charter  of  the  Great  Northern,  while  conferring  a  power 
to  consolidate  with  other  roads  in  much  clearer  and  more  explicit 
language  than  was  used  in  the  L.  &  N.  charter,  also  contained  in 
sec.  17  the  reservation  of  a  power  to  amend  in  any  manner  not 
destroying  or  impairing  the  vested  rights  of  the  corporation.  The 
opinion  in  that  case  dealt  largely  with  the  question  whether  a  sub- 
sequent act  of  the  legislature  taking  away  this  power  so  long  as 
it  was  unexecuted,  and  so  far  as  it  applied  to  parallel  or  competing 
lines,  impaired  a  vested  right.    Our  conclusion  was  that  it  did  not. 

We  regard  the  issue  presented  in  this  case  as  involving  prac- 
'  tically  the  same  question.  While  there  is  no  general  reservation 
clause  in  the  charter  of  the  L.  &  N.  Co.,  we  think,  for  the  reasons 
stated  in  the  Pearsall  case,  that  under  its  police  power  the  people, 
in  their  sovereign  capacity,  or  the  legislature,  as  their  representa- 
tives, may  deal  with  the  charter  of  a  railway  corporation,  so  far 
as  is  necessary  for  the  protection  of  the  lives,  health,  and  safety  of 


^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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its  passengers  or_the  pttblic,  or  for  the  security  of  property  or  the 
conservation  of  the  public  interests,  provided,  of  course,  that  no 
vested  rights  are  thereby  impaired.  In  other  words,  the  legisla- 
ture^inay  not  destroy  veste^flghts,  whether  they  are  expressly 
prohibited  from  doing  so  or  not,  but  otherwise  may  legislate  with 
respect  to  corporations,  whether  expressly  permitted  to  do  so  or 
not.  While  the  police  power  has  been  most  frequently  exercised 
with  respect  to  matters  which  concern  the  public  health,  safety,  or 
morals,  we  have  frequently  held  that  corporations  engaged  in  a 
public  service  are  subject  to  legislative  control,  so  far  as  it  be- 
comes necessary  for  the  protection  of  the  public  interests^  In  the 
case  of  Munn  v,  Illinois,  94  U.  S.  113,  WatteT  Ch.  J.,  said: 
"Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence,  and  affect  the 
community  at  large.  When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may  withdraw  his  gjant  by  dis- 
continuing the  use ;  but  so  long  as  he  maintains  the  use,  he  must 
submit  to  the  control." 

There  was  a  difference  of  opinion  in  the  court  as  to  whether 
this  language  applied  to  elevators  in  such  manner  as  to  empower 
the  legislature  to  fix  their  charges ;  but  it  has  been  too  often  held 
that  railways  were  public  highways,  and  their  functions  were 
those  of  the  State,  though  their  ownership  was  private,  and  that 
they  were  subject  to  control  for  the  common  good,  to  be  now  open 
to  question.  It  was  so  expressly  stated  in  Olcott  v.  Supervisors, 
16  Wall.  678,  694.  This  power  was  held  to  extend,  in  New  York 
V,  Miln,  1 1  Pet.  102,  to  a  law  requiring  the  masters  of  emigrant 
vessels  to  report  an  account  of  their  passengers ;  in  the  Railroad 
Commission  cases,  116  U.  S.  307,  to  the  right  of  a  State  to  rea- 
sonably limit  the  amount  of  charges  by  a  railway  company  for  the 
transportation  of  persons  and  property  within  its  jurisdiction,  not- 
withstanding a  statute  which  granted  to  it  the  right  "  from  time 
to  time  to  fix,  regulate,  and  receive  the  tolls  and  charges  by  them 
to  be  received  for  transportation ;  "  in  Mugler  v.  Kansas,  123  U.  S. 
623,  to  legislation  which  prohibited  the  manufacture  of  in- 
toxicating liquors  within  the  limits  of  the  State,  even  as  to  persons 
who,  at  the  time,  happened  to  own  property  whose  chief  value 
consisted  in  its  fitness  for  such  manufacturing  purposes;  in 
Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174,  to  the  prevention  of 
extortion  by  railways,  by  unreasonable  charges,  and  favoritism  by 
discriminations ;  in  Charlotte,  etc..  Railroad  v,  Gibbes,  142  U.  S. 
386,  to  a  requirement  that  the  salaries  and  expenses  of  a  State 
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railroad  commission  be  borne  by  the  railroad  corporations  within 
the  State;  in  New  York  &  New  England  Railroad  v.  Bristol,  151 
U.  S.  556,  to  a  statute  compelling  the  removal  of  grade  crossings ; 
in  Commonwealth  v.  Alger,  7  Gushing,  53,  to  the  establishment  of 
harbor  lines,  beyond  which  land  owners  shall  not  extend  their 
wharves ;  and  in  Eagle  Insurance  Co.  v.  Ohio,  153  U.  S.  446,  to  a 
requirement  that  insurance  companies  make  returns  to  the  proper 
State  officers  of  their  business  conditions,  etc.,  notwithstanding 
the  company  be  organized  under  a  special  charter,  which  did  not 
in  terms  require  it  to  make  such  return. 

Indeed,  it  was  broadly  held  in  Chicago  Life  Insurance  Co.  v. 
Needles,  113  U.  S.  574,  that  the  grant  of  a  corporate  franchise  is 
necessarily  subject  to  the  condition  that  the  privileges  and  fran- 
chises conferred  shall  not  be  abused,  or  employed  to  defeat  the 
ends  for  which  they  were  conferred;  and  that,  when  abused  or 
misemployed,  they  may  be  withdrawn  by  proceedings  consistent 
with  law.  It  was  said  in  this  case  that  an  insurance  corporation 
was  subject  to  such  reasonable  regulations  as  the  legislature  might 
from  time  to  time  prescribe,  for  the  general  conduct  of  its  affairs, 
serving  only  to  secure  the  ends  for  which  it  was  created,  and  not 
materially  interfering  with  the  privileges  granted  to  it.  "  It  would 
be  extraordinary,"  said  the  court  (page  580),  "if  the  legislative 
department  of  a  government,  charged  with  the  duty  of  enacting 
such  laws  as  may  promote  the  health,  the  morals,  and  the  pros- 
perity of  the  people,  might  not,  when  unrestrained  by  constitu- 
tional limitations  upon  its  authority,  provide,  by  reasonable 
regulations,  against  the  misuse  of  special  corporate  privileges 
which  it  has  granted,  and  which  could  not,  except  by  its  sanction, 
express  or  implied,  have  been  exercised  at  all."  It  was  further 
held  that  the  establishment  against  such  a  corporation  before  a 
judicial  tribunal  that  it  was  insolvent,  or  that  its  condition  was 
such  as  to  render  its  continuance  in  business  hazardous  to  the 
public ;  or  that  it  had  exceeded  its  corporate  powers ;  or  that  it  had 
violated  the  rules,  restrictions,  or  conditions  prescribed  by  law, 
constituted  a  sufficient  reason  for  the  State,  which  created  it,  to 
reclaim  the  franchises  and  privileges  granted  to  it. 

We  think  that^the  principle  of  these  cases  applies  to  the  power 
of  the  legislature  to  forbid  the  consolidation  of  parallel  or  com- 
peting lines,  whenever,  in  its  opinion,  such  consolidation  is  cal- 
culated to  affect  injuriously  the  public  interests.  Not  only  is  the 
purchase  of  stock  in  another  company  beyond  the  power  of  a  rail- 
road corporation  in  the  absence  of  an  express  stipulation  in  the 
charter,  but  the  purchase  of  such  stock  in  a  rival  and  competing 
line  is  held  to  be  contrary  to  public  policy  and  void.  Cook  cm 
Stockholders,  §  315;  Central  Railroad  Co.  v.  Collins,  40  Georgia, 
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582;  Hazlehurst  v.  Savannah,  etc.,  Railroad  Co.,  43  Georgia,  13; 
EUdns  V.  Camden  &  Atlantic  Railroad  Co.,  36  N.  J.  Eq.  5.  The 
doctrine  is  peculiarly  applicable  to  this  case,  in  which  it  is  shown 
that  the  Chesapeake  Co.  was  largely  aided  in  its  construction  by 
contributions  from  municipalities  along  its  line  for  the  very  pur- 
pose of  obtaining  competition  with  the  L.  &  N.  Co. — a  purpose 
which  would,  of  course,  be  defeated  by  a  combination  with  it. 
This  restriction  upon  the  unlimited  power  to  consolidate  with 
other  roads  is  not,  as  the  plaintiff  in  error  suggests,  called  for  by 
any  new  view  of  commercial  policy,  but  in  virtue  of  a  settled  policy 
which  has  obtained  in  Kentucky  since  1858,  in  Minnesota  since 
1874,  in  Ohio  since  1851,  in  New  Hampshire  since  1867,  and  by 
more  recent  enactments  in  some  dozen  other  States — k  policy 
which  has  not  only  found  a  place  in  the  statute  law  of  such  States 
as  apprehended  evil  effects  from  such  consolidations,  but  has 
been  declared  by  the  courts  to  be  necessary  to  protect  the  public 
from  the  establishment  of  monopolies.  Indeed,  the  unanimity 
with  which  the  States  have  legislated  against  the  consolidation  of 
competing  lines  shows  that  it  is  not  the  result  of  a  local  prejudice,  /^ 
but  of  a  general  sentiment  that  such  monopolies  are  reprehensible. 
The  fact  that,  in  certain  cases,  the  legislature  has  seen  fit  to 
sanction  the  consolidation  of  parallel  roads  does  not  militate 
against  the  general  principle  that  the  consolidation  of  competing'^ 
lines  is  contrary  to  public  policy.  Parallel  lines  are  not  necessarily/^ 
competing  lines,  as  they  not  infrequently  connect  entirely  different 
termini  and  command  the  traffic  of  distinct  territories.  For  in- 
stance, a  line  from  Toledo  to  Cincinnati  is  substantially  parallel 
with  another  from  Chicago  to  Cairo,  but  they  could  scarcely  be 
called  competing,  since  one  is  dependent  upon  the  traffic  of  the 
Northwest,  while  Cincinnati  is  the  southern  outlet  of  the  traffic  of 
the  Northeastern  States  and  the  lower  lakes.  Another  familiar  in- 
stance is  that  of  the  three  north  and  south  railways  through  the 
State  of  Connecticut,  one  from  Bridgeport  to  Pittsfield  in  Massa- 
chusetts, another  from  New  Haven  to  Springfield,  and  another 
from  Norwich  to  Worcester.  These  are  strictly  parallel  lines,  but 
in  only  a  limited  sense  competing,  since  they  are  between  different 
termini,  and  each  is  required  for  the  trade  of  its  own  section  of 
the  State.  Even  in  the  present  case  the  competition  is  mostly  con- 
fined to  the  through  traffic.  Considerations  of  this  kind  may 
induce  legislatures,  in  particular  instances,  to  permit  the  con- 
solidation of  parallel  roads  without  intending  thereby  to  relinquish 
their  right  to  forbid  the  consolidation  of  such  parallel  lines  as  are 
in  fact  competing. 

Permission  to  consolidate  such  roads  is  no  more  to  be  taken  as 
an  approval  of  a  general  policy  of  consolidation  than  are  the  laws 
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which  have  been  repeatedly  upheld  by  this  court,  granting  cor- 
porations exclusive  privileges  to  supply  municipalities  with  the 
comforts  of  life  for  a  certain  number  of  years,  of  which  class  of 
monopolies  the  one  upheld  in  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  is  a  distinguished  example. 
Such  cases  are,  however,  exceptional,  and  rest  upon  the  theory  of 
an  authority  expressly  vested  in  the  corporation  for  a  limited  time, 
in  consideration  of  benefits  likely  to  accrue  to  the  public  from  the 
establishment  of  a  particular  industry.  Even  in  such  cases,  how- 
ever, we  have  held  that  the  monopoly  may  be  modified  or  abro- 
^ted,  if  it  proved  to  be  prejudicial  to  the  public  health  or  public 
morals.  Butchers'  Union  Co.  v.  Crescent  City  Co.,  11 1  U.  S. 
746.  In  this  case  Miller,  J.,  in  delivering  the  opinion  of  the 
court,  observed,  p.  750 :  "  While  we  are  not  prepared  to  say  that 
the  legislature  can  make  valid  contracts  on  no  subject  embraced  in 
the  largest  definition  of  the  police  power,  we  think  that,  in  regard 
to  two  subjects  so  embraced,  it  cannot,  by  any  contract,  limit  the 
exercise  of  such  powers  to  the  prejudice  of  the  general  welfare. 
These  are  the  public  health  and  public  morals.  The  preservation 
of  these  is  so  necessary  to  the  best  interests  of  social  organization 
that  a  wise  policy  forbids  the  legislative  body  to  divest  itself  of  the 
power  to  enact  laws  for  the  preservation  of  health  and  the  re- 
pression of  crime."  To  the  same  effect  are  Boyd  v.  Alabama,  94 
U.  S.  645 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25. 

There  are  doubtless  cases  where  the  police  power  has  been  in- 
voked to  justify  acts  of  the  legislature  which  were  dictated,  to  a 
certain  extent,  by  local  interests,  or  with  the  effect  of  unduly  bur- 
dening or  interfering  with  foreign  or  interstate  commerce.  Within 
this  category  are  laws  levying  taxes  upon  alien  passengers  arriv- 
ing from  foreign  ports,  for  the  use  of  hospitals — the  Passenger 
Cases,  7  How.  283 :  requiring  a  bond  to  be  given  for  every  such 
passenger  to  indemnify  the  State  against  expense  for  the  relief  or 
support  of  the  person  named  in  the  bond — Henderson  v.  New  York, 
92  U.  S.  259 ;  even  though  such  bonds  be  limited  to  lewd  and  de- 
bauched women — Chy  Lung  v.  Freeman,  92  U.  S.  275 ;  prohibiting 
the  driving  or  conveying  of  foreign  cattle  into  the  State  between 
certain  dates — Railroad  Co.  v.  Husen,  95  U.S. 465 ;  taxing  persons 
from  other  States  engaged  in  selling  or  soliciting  the  sale  of 
liquors,  to  be  shipped  into  the  State  from  places  without  it,  with- 
*  out  imposing  a  tax  upon  similar  agents  for  manufacturers  within 
the  State — Walling  v,  Michigan,  116  U.  S.  446;  Welton  v, 
Missouri,  91  U.  S.  275;  statutes  requiring  inspection,  before 
slaughtering,  of  cattle,  sheep,  and  swine  designed  for  slaughter  for 
human  food,  so  far  as  they  apply  to  foreign  meats — Minnesota  v. 
Barber,  136  U.  S.  313;  a  similar  statute  prohibiting  the  sale  of 
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meat  from  animals  slaughtered  one  hundred  miles  or  more  from 
the  place  at  which  it  was  offered  for  sale,  unless  previously  in- 
spected by  local  inspectors — Brimmer  v,  Rebman,  138  U.  S.  78; 
and  finally,  to  statutes  requiring  a  license,  under  onerous  condi- 
tions, from  the  agents  of  foreign  express  companies — Crutcher  v, 
Kentucky,  141  U.  S.  47. 

These  cases,  however,  do  not  infringe  upon  the  general  prin- 
ciple, so  frequently  declared,  that  where  the  police  power  is  in- 
voked in  good  faith  for  the  prohibition  of  a  practice  which  the 
l^slature  has  declared  to  be  detrimental  to  the  public  interests, 
it  will  be  sustained,  wherever  it  can  be  done  without  the  impair- 
ment of  vested  rights.  Notwithstanding  these  cases,  the  general 
rule  holds  good  that  whatever  is  contrary  to  public  policy  or 
inimical  to  the  public  interests  is  subject  to  the  police  power  of  the 
State,  and  within  legislative  control,  and  in  the  exertion  of  such 
power  the  legislature  is  vested  with  a  large  discretion,  which,  if 
exercised  bona  fide  for  the  protection  of  the  public,  is  beyond  the 
reach  of  judicial  inquiry. 

The  decree  of  the  Court  of  Appeals  of  Kentucky  is,  therefore, 
affirmed. 

Brewer  and  White,  JJ.,  concurred  in  the  result. 


HENNINGTON  v.  GEORGIA. 
In  the  Supreme  Court  of  the  United  States,  May  i8,  1896. 

[Reported  in  163  United  States  Reports  299.] 

The  case  is  stated  in  the  opinion. 

Edward  Colston  for  plaintiff  in  error.  George  Hoadley,  Jr., 
was  on  his  brief. 

/.  M.  Terrell  for  defendant  in  error. 

Harlan,  J.,  delivered  the  opinion  of  the  court.^ 

The  plaintiff  in  error,  Hennington,  superintendent  of  trans- 
portation, and  having  charge  of  the  freight  business  of  the  Ala- 
bama Great  Southern  Railroad  Co.,  was  indicted  in  the  Supe- 
rior Court  of  Dade  County,  Georgia,  for  the  offense  of  having, 
on  the  15th  day  of  March,  1891— that  being  the  Sabbath  day 
—unlawfully  run  a  freight  train  on  the  Alabama_Great  Southern 
Railroad  in  that  county. 

The  defendahT  pleaded  not  guilty.  He  also  pleaded  specially 
certain  facts   which,  he  averred,   showed  that  the   statute  of 

'Tbe  opinion  is  not  given  in  full.— £0. 
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Georgia,  as  applied  to  this  case,  was  in  conflict  with  the  provision 
of  the  Constitution  of  the  United  States  giving  G^ngress  power 
to  regulate  commerce  among  the  States. 

At  the  trial  the  defendant  admitted  that  he  was  superintendent 
of  transportation  of  the  Alabama  Great  Southern  Railroad,  the 
property  of  the  Alabama  Great  Southern  Railroad  Co.,  a  cor- 
poration of  Alabama;  that  the  line  of  that  railroad  began  at 
the  city  of  Chattanooga,  Tennessee,  extended  nine  miles  through 
that  State,  when  it  entered  the  county  of  Dade,  Georgia,  and  ran 
through  that  county  and  over  the  line  of  road  constructed  and 
operated  originally  by  the  Wills  Valley  Railroad  Co.,  into  Ala- 
bama ;  thence  through  Alabama  two  hundred  and  forty-five  miles, 
and  into  Mississippi,  to  the  city  of  Meridian,  where  it  connected 
with  other  roads ;  that  said  company  was  acting  as  a  common  car- 
rier of  passengers  and  freight  along  its  line,  using  engines  and 
cars  propelled  by  steam;  that  on  the  day  mentioned  in  the  in- 
dictment the  company,  by  its  superintendent  of  transportation, 
the  defendant,  ran  over  its  line  of  road  from  Chattanooga,  Ten- 
nessee, through  Georgia  and  Alabama  to  Meridian,  Mississippi,  a 
train  of  cars  laden  with  freight  for  points  beyond  the  limits  of 
Georgia,  the  train  having  been  loaded  in  Tennessee  with  freight 
destined  for  points  outside  and  beyond  the  limits  of  Georgia. 

The  defendant  contended  that  the  statute,  If  applied  to  these 
(t^^jL  facts,  was  repugnant  to  the  Constitution  of  the  United  States. 

\/  This  contention  was  overruled  and  the  jury  were  instructed  that, 

under  the  facts  admitted,  the  defendant  was  guilty.  The  jury 
accordingly  found  him  guilty  as  charged  in  the  indictment. 

The  case  was  taken  to  the  Supreme  Court  of  Georgia,  and  it 
was  assigned  for  error  that  the  trial  court  refused  to  adjudge  sec. 
4578  of  the  Code  of  Georgia,  when  applied  to  the  admitted  facts, 
to  be  repugnant  to  the  commerce  clause  of  the  Constitution. 

The  Supreme  Court  of  Georgia  held  the  statute,  under  which 
the  prosecution  was  instituted,  to  be  a  regulation  of  internal  police 
and  not  a  regulation  of  commerce ;  that  it  was  not  in  conflict  with 
the  ConstitutiolTbf  the  United  States  even  as  to  freight  trains 
passing  through  the  State  from  and  to  adjacent  States,  and  laden 
exclusively  with  freight  received  on  board  before  the  trains  en- 
tered Georgia  and  consigned  to  points  beyond  its  limits. 

As  the  judgment  of  the  Supreme  Court  of  Georgia  denied  to 
the  defendant  a  right  or  immunity  specially  set  up  and  claimed 
by  him  under  the  Constitution  of  the  United  States,  no  question  is 
or  can  be  made  as  to  the  jurisdiction  of  this  court  to  review  that 
judgment. 
^y>^^2^  If  the  statute  in  question  forbidding  the  running  in  Georgia  of 

"^r^^yjjb^^        railroad  freight  trains,  on  the  Sabbath  day,  had  been  expressly 
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limited  to  trains  laden  with  domestic  freight,  it  could  not  be  re- 
garded otherwise  than  as  an  ordi|2a£^-PQlice  regulation  estab- 
lished by  the  State  under  its  general  power  to  protect  the  health 
and  morals,  and  to  promote  the  welfare,  of  its  people.     .     .     . 

In  what  light  is  the  statute  of  Georgia  to  be  regarded?  The 
well-settled  rule  is,  that  if  a  statute  purporting  to  have  been  eil- 
acted  to  protect  the  public  health,  the  public  morals,  or  the  public 
safety  has  no  real  or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  fundamental  law,  it  is 
the  duty  of  the  courts  to  so  adjudge  and  thereby  give  effect  to  the 
Constitution.  Mugler  v,  Kansas,  123  U.  S.  623,  661 ;  Minnesota 
V.  Barber,  136  U.  S.  313,  350. 

In  our  opinion  there  is  nothing  in  the  legislation  in  question 
which  suggests  that  it  was  enacted  with  the  purpose  to  regulate 
interstate  commerce,  or  with  any  other  purpose  than  to  pre- 
scribe a  rule  of  civil  duty  for  all  who,  on  the  Sabbath  day,  are 
within  the  territorial  jurisdiction  of  the  State.  It  is  none  the 
less  a  civil  regulation  because  the  day  on  which  the  running  of 
freight  trains  is  prohibited  is  kept  by  many  under  a  sense  of  re- 
ligious duty.  The  legislature  having,  as  will  not  be  disputed, 
power  to  enact  laws  to  promote  the  order  and  to  secure  the  com- 
fort, happiness,  and  health  of  the  people,  it  was  within  its  discre- 
tion to  fix  the  day  when  all  labor  within  the  limits  of  the  State, 
works  of  necessity  and  charity  excepted,  should  cease.  It  is  not 
for  the  judiciary  to  say  that  the  wrong  day  was  fixed,  much  less 
that  the  legislature  erred  when  it  assumed  that  the  best  interests 
of  all  required  that  one  day  in  seven  should  be  kept  for  the  pur- 
poses of  rest  from  ordinary  labor.  '^^  fpriH*>tvi<>^f>>i  u^«^^f  the 
State  committed  these  matters  to  the  determination  of  the  legis- 
lature. If  the  lawmaking  power  errs  in  such  matters,  its  responsi- 1 
bility  is  to  the  electors,  and  not  to  the  judicial  branch  of  the  Gov-  I 
emment.  The  whole  theory  of  our  government.  Federal  and  ' 
State,  is  hostile  to  the  idea  that  questions  of  legislative  author- 
ity may  depend  upon  expediency,  or  upon  opinions  of  judges  as  to 
the  wisdom  or  want  ofwisdom  in  the  enactment  oFlaws  under 
powers  clearly  conferred  upon  the  legislature.  The  legislature  of 
Georgia  no  doubt  acted  upon  the  view  that  the  keeping  of  one  day 
in  seven  for  rest  and  relaxation  was  "  of  admirable  service  to  a 
State  considered  merely  as  a  civil  institution."  4  Bl.  Com.  *63.  .  .  . 

Assuming,  then,  that  both  upon  principle  and  authority  the 
statute  of  Georgia  is,  in  every  substantial  sense,  a  police  regulation 
established  under  the  general  authority  possessed  by  the  legisla- 
ture to  provide,  by  laws,  for  the  well-being  of  the  people,  we  pro- 
ceed to  consider  whether  it  is  in  conflict  with  the  Constitution  of 
the  United  States. 


c^^ 
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The  defendant  contends  that  the  running  on  the  Sabbath  day 
of  railroad  cars,  laden  with  interstate  freight,  is  committed  exclu- 
sively to  the  control  and  supervision  of  the  National  Govern- 
ment ;  and  that,  although  Congress  has  not  taken  any  affirmative 
action  upon  the  subject,  State  legislation  interrupting,  even  for  a 
limited  time  only,  interstate  commerce,  whatever  may  be  its  ob- 
ject and  however  essential  such  legislation  may  be  for  the  com- 
fort, peace,  and  safety  of  the  people  of  the  State,  is  a  regulation 
of  interstate  commerce  forbidden  by  the  Constitution  of  the 
United  States.  Is  this  view"of~the  Constitution  and  of  the  rela- 
tions between  the  States  and  the  general  Government  sustained 
by  the  former  decisions  of  this  court?  Is  the  admitted  general 
power  of  a  State  to  provide  by  legislation  for  the  health,  the  mor- 
als, and  the  general  welfare  of  its  people  so  fettered  that  it  may 
not  enact  any  law  whatever  that  relates  to  or  affects  in  any  degree 
the  conduct  of  commerce  among  the  States?  If  the  people  of 
a  State  deem  it  necessary  to  their  peace,  comfort,  and  happiness, 
to  say  nothing  of  the  public  health  and  the  public  morals,  that  one 
day  in  each  week  be  set  apart  by  law  as  a  day  when  business  of 
all  kinds  carried  on  within  the  limits  of  that  State  shall  cease, 
whereby  all  persons  of  every  race  and  condition  in  life  may  have 
an  opportunity  to  enjoy  absolute  rest  and  quiet,  is  that  result,  so 
far  as  interstate  freight  traffic  is  concerned,  attainable  only 
through  an  affirmative  act  of  Congress  giving  its  assent  to  such 
legislation  ? 

The  argument  in  behalf  of  the  defendants  rests  upon  the  er- 
roneous assumption  that  the  statute  of  Georgia  is  such  a  regula- 
tion of  interstate  commerce  as  is  forbidden  by  the  Constitution, 
without  reference  to  affirmative  action  by  Congress,  and  not 
f^^  merely  a  statute  enacted  by  the  State  under  its  police  power,  and 

'^  ^^  ^,j  which,  although  in  some  degree  affecting  interstate  commerce, 
^^  '/'^  .  does  not  go  beyond  the  necessities  of  the  case,  and,  therefore,  is 
'^  valid,  at  least  until  Congress  interferes. 

The  distinction  here  suggested  is  not  new  in  our  jurisprudence. 
It  has  been  often  recognized  and  enforced  by  this  court.     .     .     . 

Upon  the  subject  of  legfislation  enacted  under  the  police  power 
of  a  State,  and  which,  although  affecting  more  or  less  commerce 
among  the  States,  was  adjudged  to  be  valid,  until  displaced  by 
some  act  of  Congress,  the  case  of  Smith  v,  Alabama,  124  U.  S. 
465,  474,  479,  482,  is  instructive.  A  statute  of  Alabama  made  it 
unlawful  for  an  engfineer  on  a  railroad  train  in  that  State  to 
operate  an  engine  upon  the  main  line  of  the  road  used  for  the 
transportation  of  passengers  or  freight,  without  first  undergo- 
ing an  examination  and  obtaining  a  license  from  a  State  Board 
of  Examiners.    The  point  was  made  that  the  statute,  in  its  appli- 
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cation  to  engineers  on  interstate  trains,  was  a  regulation  of  com- 
merce among  the  States,  and  repugnant  to  the  Constitution, 
This  court  referred  to  and  reaffirmed  the  principle  announced  in 
Sherlock  v.  Ailing,  93  U.  S.  99,  102,  where  it  was  said :  "  In  con- 
ferring upon  Congress  the  regulation  of  commerce,  it  was  never 
intended  to  cut  the  States  off  from  legislating  on  all  subjects  re- 
lating to  the  health,  life,  and  safety  of  their  citizens,  though  the 
legislation  mighnHdirectly  affect  the  commerce  of  the  country. 
Legislation,  in  a  variety  of  ways,  may  affect  commerce  and  per- 
sons engaged  in  it  without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution."  Referring  to  the  fact  that 
Congress  had  prescribed  the  qualifications  for  pilots  and  engi- 
neers of  steam  vessels  engaged  in  the  coasting  trade  and  navi- 
gating the  inland  waters  of  the  United  States,  while  engaged  in 
commerce  among  the  States,  the  court,  in  Smith  v.  Alabama, 
said  that  the  power  of  Congress  "  might,  with  equal  authority,  be 
exercised  in  prescribing  the  qualifications  for  locomotive  en- 
gineers employed  by  railroad  companies  engaged  in  the  trans- 
portation of  passengers  and  goods  among  the  States,  and  in  that 
case  would  supersede  any  conflicting  provisions  on  the  same  sub- 
ject made  by  local  authority.  But  the  provisions  on  the  subject 
contained  in  the  statute  of  Alabama  under  consideration  are  not 
regulations  of  interstate  commerce.  It  is  a  misnomer  to  call 
them  such.  Considered  in  themselves  they  are  parts  of  that 
body  of  the  local  laws  which,  as  we  have  already  seen,  properly 
governs  the  relation  between  carriers  of  passengers  and  mer- 
chandise and  the  public  who  employ  them,  which  are  not  dis- 
placed until  they  come  in  conflict  with  express  enactments  of 
Congress  in  the  exercise  of  its  power  over  commerce,  and  which, 
until  so  displaced,  according  to  the  evident  intention  of  Congress, 
remain  as  the  law  governing  carriers  in  the  discharge  of  their  ob- 
ligations, whether  engaged  in  the  purely  internal  commerce  of 
the  State  or  in  commerce  amoiig  the  States.  No  objection  to 
the  statute,  as  an  impediment  on  the  free  transaction  of  com- 
merce among  the  States,  can  be  found  in  any  of  its  special  pro- 
visions." Again :  "  We  find,  therefore,  first,  that  the  statute  of 
Alabama,  the  validity  of  which  is  under  consideration,  is  not, 
considered  in  its  own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  in  the  case  under  consideration; 
secondly,  that  it  is  properly  an  act  of  legislation  within  the  scope 
of  the  admitted  power  reserved  to  the  State  to  regulate  the  relative 
rights  and  duties  of  persons  being  and  acting  within  its  territorial 
jurisdiction,  intended  to  operate  so  as  to  secure  for  the  t)ublic 
safety  of  persons  and  property ;  and,  thirdly,  that,  so  far  as  it  af- 
fects transactions  of  commerce  among  the  States,  it  does  so  indi- 
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rectly,  incidentally  and  remotely,  and  not  so  as  to  burden  or  im- 
pede them,  and,  in  the  particulars  in  which  it  touches  those  trans- 
actions at  all,  it  is  not  in  conflict  with  any  express  enactment  of 
Congress  on  the  subject,  nor  contrary  to  any  intention  of  Congress 
to  be  presumed  from  its  silence."     .     .     . 

These  authorities  make  it  clear  that  the  legislative  enactments 
of  the  States,  passed  under  their  admitted  police  powers,  and  hav- 
ing a  real  relation  to  the  domestic  peace,  order,  health,  and  safety 
of  their  people,  but  which,  by  their  necessary  operation,  affect  to 
some  extent,  or  for  a  limited  time,  the  conduct  of  commerce 
among  the  States,  are  yet  not  invalid  by  force  alone  of  the  grant  of 
power  to  Congress  to  regulate  such  commerce ;  and,  if  not  obnox- 
ious to  some  other  constitutional  provision  or  destructive  of  some 
right  secured  by  the  fundamental  law,  are  to  be  respected  in  the 
courts  of  the  Union  until  they  are  superseded  and  displaced  by 
some  act  of  Congress  passed  in  execution  of  the  power  granted  to 
it  by  the  Constitution.  Local  laws  of  the  character  mentioned 
have  their  source  in  the  powers  which  the  States  reserved  and 
never  surrendered  to  Congress,  of  providing  for  the  public  health, 
the  public  morals,  and  the  public  safety,  and  are  not,  within  the 
meaning  of  the  Constitution,  and  considered  in  their  own  nature, 
regulations  of  interstate  commerce  simply  because,  for  a  limited 
time  or  to  a  limited  extent,  they  cover  the  field  occupied  by  those 
engaged  in  such  commerce.  The  statute  of  Georgia  is  not  directed 
against  interstate  commerce.  It  establishes  a  rule  of  civil  conduct 
applicable  alike  to  all  freight  trains,  domestic  as  well  as  inter- 
state. It  applies  to  the  transportation  of  interstate  freight  the 
same  rule  precisely  that  it  applies  to  the  transportation  of  domes- 
tic freight.  And  it  places  the  business  of  transporting  freight  in 
the  same  category  as  all  other  secular  business.  It  simply  de- 
clares that,  on  and  during  the  day  fixed  by  law  as  a  day  of  rest  for 
all  the  people  within  the  limits  of  the  State  from  toil  and  labor 
incident  to  their  callings,  the  transportation  of  freight  shall  be 
suspended. 

We  are  of  opinion  that  such  a  law,  although  in  a  limited  deg^e 
affecting  interstate  commerce,  is  not  for  that  reason  a  needless  in- 
trusion upon  the  domain  of  Federal  jurisdiction,  nor  strictly  a 
regulation  of  interstate  commerce,  but,  considered  in  its  own 
nature,  is  an  ordinary  police  regulation  designed  to  secure  the 
well-being  and  to  promote  the  general  welfare  of  the  people  within 
the  State  by  which  it  was  established,  and,  therefore,  not  invalid 
by  force  alone  of  the  Constitution  of  the  United  States. 

The  judgment  is  affirmed. 

The  Chief  Justice,  with  whom  concurred  White,  J.,  dissent- 
ing: 
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Intercourse  and  trade  between  the  States  by  means  of  railroads 
passing  through  several  States,  is  a  matter  national  in  its  char- 
acter and  admitting  of  uniform  regulation.  The  power  of  Con- 
gress to  regulate  it  is  exclusive,  and  under  the  Constitution  it  is 
free  and  untrammelled  except  as  Congress  otherwise  provides. 
This  statute  in  requiring  the  suspension  of  interstate  commerce 
for  one  day  in  the  week  amounts  to  a  regulation  of  that  commerce, 
and  is  invalid  because  the  power  of  Congress  in  that  regard  is  ex- 
clusive. But  it  is  said  that  the  act  is  not  a  regulation  of  com- 
merce, but  a  mere  regulation  of  police,  and  that  the  so-called  police 
power  of  a  State  is  plenary.  The  result,  however,  is  the  same. 
When  a  power  of  a  State  and  a  power  of  the  general  Government 
come  into  collision,  the  former  must  give  way ;  and  as  the  freedom 
of  interstate  commerce  is  secured  by  the  Constitution,  except  as 
Congress  shall  limit  it,  the  act  is  void  because  in  violation  of  that 
freedom. 

Brewer,  J.,  did  not  hear  the  argument  in  this  case,  and  took  no 
part  in  its  decision. 


GULF,    COLORADO    &    SANTA    F£    RAILWAY    COM- 
PANY V.   ELLIS. 

In  the  Supreme  Court  of  the  United  States,  January  18, 

1897. 

[Reported  in  165  United  States  Reports  150.] 

On  April  5,  1889,  the  legislature  of  the  State  of  Texas  passed 
this  act : 

"  Sec.  I.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas, 
That  after  the  time  when  this  act  shall  take  effect  any  person  in 
this  State  having  a  valid  bona  Ade  claim  for  personal  services  ren- 
dered or  labor  done,  or  for  damages,  or  for  overcharges  on  freight, 
or  claims  for  stock  killed  or  injured  by  the  train  of  any  railway 
company,  provided  that  stich  claims  for  stock  killed  or  injured 
shall  be  presented  to  the  agent  of  the  company  nearest  to  the  point 
where  such  stock  was  killed  or  injured,  against  any  railway  cor- 
poration operating  a  railroad  in  this  State,  and  the  amount  of  such 
claim  does  not  exceed  $50,  may  present  the  same,  verified  by  his 
affidavit  for  payment  fo^uch  corporation  by  filing  it  with  any 
station  agent  of  such  corporation  in  any  county  where  suit  may  be 
instituted  for  the  same,  and  if,  at  the  expiration  of  thirty  days 
after  such  presentation,  such  claim  has  not  been  paid  or  satisfied, 
he  may  immediately  institute  suit  thereon  in  the  proper  court ;  and 
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if  he  shall  finally  establish  his  claim,  and  obtain  judgment  for  the 
full  amount  thereof,  as  presented  for  payment  to  such  corporation 
in  such  court,  or  any  court  to  which  the  suit  may  have  been  ap- 
pealed, he  shall  be  entitled  to  recover  the  amount  of  such  claim 
and  all.  costs  of  suit,  and  in  addition  thereto  all  reasonable 
attorney's  fees,  provided  he  has  an  attorney  employed  in  his  case, 
not  to  exceed  $10,  to  be  assessed  and  awarded  by  the  court  or 
jury  trying  the  issue."  Sayle's  Supplement  to  Texas  Civil 
Statutes,  p.  768,  Art.  4266a. 

On  October  9,  1890,  defendant  in  error  commenced  this  action 
before  a  justice  of  the  peace,  to  recover  $50  for  a  colt  killed  by  the 
railway  company.  The  complaint  alleged  presentation  and  non- 
payment, as  required  by  the  act,  and  demanded  $10  attorney  fee. 
The  company  answered  admitting  everything  except  the  claim 
for  the  attorney's  fee.  The  case  passed,  after  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed  and  an  attorney's  fee  of 
$10,  through  the  District  Court  and  the  Court  of  Civil  Appeals, 
to  the  Supreme  Court  of  the  State,  by  which,  on  May  10,  1894, 
the  judgment  against  the  company  was  affirmed.  87  Texas,  19. 
To  reverse  such  judgment  the  company  sued  out  this  writ  of 
error. 

E.  D.  Kenna  and  /.  W,  Terry  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Brewer^  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  single  question  in  this  case  is  the  constitutionality  of  the 
act  allowing  attorney's  fees.  The  contention  is  that  it  operates  to 
deprive  the  railroad  companies  of  property  without  due  process 
of  law,  and  denies  to  them  the  equal  protection  of  the  law,  in  that 
it  singles  them  out  of  all  citizens  and  corporations,  and  requires 
them  to  pay  in  certain  cases  attorney's  fees  to  the  parties  success- 
fully suing  them,  while  it  gives  to  them  no  like  or  corresponding 
benefit.  Only  against  railroad  companies  is  such  exaction  made, 
and  only  in  certain  cases. 

We  have  not  been  favored  with  any  argument  or  brief  from  the 
defendant  in  error.  Doubtless  he  believed,  and  justly,  that  nothings 
could  be  added  to  the  arguments  so  fully  and  strongly  made  in 
support  of  the  constitutionality  of  this  law  in  the  respective 
opinions  of  the  two  highest  courts  of  the  State. 

The  Supreme  Court  of  the  State  considered  this  statute  as  a 
whole  and  held  it  valid,  and  as  such  it  is  presented  to  us  for  con- 
sideration. Considered  as  such,  it  is  simply  a  statute  imposing  a 
penalty  upon  railroad  corporations  for  a  failure  to  pay  certain 
debts.  No  individuals  are  thus  punished,  and  no  other  cor- 
porations.    The  act  singles  out  a  certain  class  of  debtors  and 
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punishes  them  when  for  like  delinquencies  it  punishes  no  others. 
They  are  not  treated  as  other  debtors,  or  equally  with  other 
debtors.  They  cannot  appeal  to  the  courts  as  other  litigants  under 
like  conditions  and  with  like  protection.  If  litigation  terminates 
adversely  to  them,  they  are  mulcted  in  the  attorney's  fees  of  the 
successful  plaintiff ;  if  it  terminates  in  their  favor,  they  recover  no 
attorney's  fees.  It  is  no  sufficient  answer  to  say  that  they  are 
punished  only  when  adjudged  to  be  in  the  wrong.  They  do  not 
enter  the  courts  upon  equal  terms.  They  must  pay  attorney's 
fees  if  wrong ;  they  do  not  recover  any  if  right ;  while  their  ad- 
versaries recover  if  right  and  pay  nothing  if  wrong.  In  the  suits, 
therefore,  to  which  they  are  parties  they  are  discriminated  against, 
and  are  not  treated  as  others.  They  do  not  stand  equal  before  the 
law.  They  do  not  receive  its  equal  protection.  All  this  is  obvious 
from  a  mere  inspection  of  the  statute. 

It  is  true  the  amount  of  the  attorney's  fee  which  may  be 
charged  is  small,  but  if  the  State  has  the  power  to  thus  mulct  them 
in  a  small  amount  it  has  equal  power  to  do  so  in  a  larger  sum. 
The  matter  of  amount  does  not  determine  the  question  of  right, 
and  the  party  who  Tiarrrtegar  rigHl' may  insist  upon  it,  if  only  a 
shilling  be  involved.  As  well  said  by  Bradley,  J.,  in  Boyd  v. 
United  States,  116  U.  S.  616,  635:  "Illegitimate  and  uncon- 
stitutional practices  get  their  first  footing  in  that  way,  namely, 
by  silent  approaches  and  slight  deviations  from  legal  modes  of 
procedure.  This  can  only  be  obviated  by  adhering  to  the  rule  that 
constitutional  provisions  for  the  security  of  person  and  property 
should  be  liberally^  construed.  A  close  and  literal  construction 
deprives  them  of  half  their  efficacy,  and  leads  to  gradual  de- 
preciation of  the  right,  as  if  it  consisted  more  in  sound  than  in 
substance.  It  is  the  duty  of  courts  to  be  watchful  for  the  con- 
stitutional rights  of  the  citizens  and  against  any  stealthy  en- 
croachments thereon.    Their  motto  should  be  obsta  principiis." 

While  good  faith  and  a  knowledge  of  existing"conditions  on  the 
part  of  a  legislature  is  to  be  presumed,  yet  to  carry  that  pre- 
sumption to  the  extent  of  always  holding  that  there  must  be  some 
undisclosed  and  unknown  reason  for  subjecting  certain  indi- 
viduals or  corporations  to  hostile  and  discriminating  legislation 
is  to  make  the  protecting  clauses  of  the  Fourteenth  Amendment 
a  mere  rope  of  sand,  in  no  manner  restraining  State  action. 

It  is  well  settled  that  corporations  are  persons  within  the  pro- 
visions of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  Santa  Qara  County  v.  Southern  Pacific  Railroad, 
1183L-S4...J24;  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S. 
181,  189 ;  Missouri  Pacific  Railway  v.  Mackey,  127  U.  S.  205 ; 
Minneapolis  &  St.  Louis  Railway  v,  Herrick,  127  U.  S.  210;  Min- 
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neapolis  &  St.  Louis  Railway  v.  Beckwith,  129  U.  S.  26;  Charlotte 
&  Columbia  Railroad  v.  Gibbes,  142  U.  S.  386 ;  Covington  &  Lex- 
ington Turnpike  Co.  v.  Sandford,  164  U.  S.  578.  The  rights  and 
securities  guaranteed  to  persons  by  that  instrument  cannot  be  dis- 
regarded in  respect  to  these  artificial  entities  called  corporations 
any  more  than  they  can  be  in  respect  to  the  individuals  who  are  the 
equitable  owners  of  the  property  belonging  to  such  corporations. 
A  State  has  no  more  power  to  deny  to  corporations  the  equal  pro- 
tection of  the  law  than  it  has  to  individual  citizens. 

But  it  is  said  that  it  is  not  within  the  scope  of  the  Fourteenth 
Amendment  to  withhold  from  States  the  power  of  classification, 
and  that  if  the  law  deals  alike  with  all  of  a  certain  class  it  is  not 
obnoxious  to  the  charge  of  a  denial  of  equal  protection.  While, 
as  a  general  proposition,  tfiis  4s  tindeniably  True  (Hayes  v, 
Missouri,  120  U.  S.  68;  Railroad  Co.  v,  Mackey,  127  U.  S.  205; 
Walston  V.  Nevin,  128  U.  S.  578;  Bell's  Gap  Railroad  v.  Penn- 
sylvania, 134  U.  S.  232 ;  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 
339 ;  Giozza  v,  Tieman,  148  U.  S.  657 ;  Columbia  Southern  Rail- 
way V.  Wright,  151  U.  S.  470;  Marchant  v,  Pennsylvania  Rail- 
road, 153  U.  S.  380;  St.  Louis  &  San  Francisco  Railway  v. 
Mathews,  165  U.  S.  i ) ,  yet  it  is  equally  true  that  such  classification 
cannot  be  made  arbitrarily.  The  State  may  not  say  that  all  white 
men  shall  be  subjected  to  the  payment  of  the  attorney's  fees  of 
parties  successfully  suing  them  and  all  black  men  not.  It  may 
not  say  that  all  men  beyond  a  certain  age  shall  be  alone  thus  sub- 
jected, or  all  men  possessed  of  a  certain  wealth.  These  arc  dis- 
tinctions which  do  not  furnish  any  proper  basis  for  the  attempted 
classification.  That  must  always  rest  upon  some  difference  which 
bears  a  reasonable  and  just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed,  and  can  never  be  made  arbitrarily 
and  without  any  such  basis. 

As  well  said  by  Black,  J.,  in  State  v,  Loomis,  115  Missouri, 
307,  314,  in  which  a  statute  making  it  a  misdemeanor  for  any  cor- 
poration engaged  in  manufacturing  or  mining  to  issue  in  payment 
of  the  wages  of  its  employees  any  order,  check,  etc.,  payable  other- 
.  J  wise  than  in  lawful  money  of  the  United  States,  unless 
^,  negotiable  and  redeemable  at  its  face  value  in  ca§h  or  in  goods 
and  supplies  at  the  option  of  the  holder  at  the  store  or  other  place 
of  business  of  the  corporation,  was  held  class  legislation  and  void : 
"  Classification  for  legislative  purposes  must  have  some  reasonable 
basis  upon  which  to  stand.  It  must  be  evident  that  differences 
which  would  serve  for  a  classification  for  some  purposes  furnish 
no  reason  whatever  for  a  classification  for  legislative  purposes. 
The  differences  which  will  support  class  legislation  must  be  such 
as  in  the  nature  of  thin<ys  furnish  a  reasonable  basis  for  separate 
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laws  and  regulations.  Thus  the  legislature  may  fix  the  age  at 
which  persons  shall  be  deemed  competent  to  contract  for  them- 
selves, but  no  one  will  claim  that  competency  to  contract  can  be 
made  to  depend  upon  stature  or  color  of  the  hair.  Such  a  classifi- 
cation for  such  a  purpose  would  be  arbitrary  and  a  piece  of  legis- 
lative despotism,  and  therefore  not  the  law  of  the  land." 

In  Vanzant  v.  Waddel,  2  Yerger,  260,  270,  Catron,  J.  (after- 
ward Catron,  J.,  of  this  court),  speaking  for  the  Supreme 
Court  of  Tennessee,  declared :  "  Every  partial  or  private  law, 
which  directly  proposes  to  destroy  or  affect  individual  rights, 
or  does  the  same  thing  by  affording  remedies  leading  to  similar 
consequences,  is  unconstitutional  and  void.  Were  this  otherwise, 
odious  individuals  and  corporate  bodies  would  be  governed  by  one 
rule,  and  the  mass  of  the  community,  who  made  the  law,  by  an- 
other." 

In  Dibrell  v.  Morris*  Heirs,  Supreme  Court  of  Tennessee,  15  S.      *       '  ^ 
W.  Rep.  87,  95,  Baxter,  Special  Judge,  reviewing  at  some  length    ^^"^^ 
cases  of  classification,  closes  the  review  with  these  words :   "  We  -^*^A '      ^ 
conclude,  upon  a  review  of  the  cases  referred  to  above,  that,  M-f-  ** 
whether  a  statute  be  public  or  private,  general  or  special,  in  form, 
if  it  attempts  to  create  distinctions  and  classifications  between  the 
citizens  of  this  State,  the  basis  of  such  classification  must  be  najt- 
ural  and  not  arbitrary." 

In  Bell's  Gap  Railroad  v,  Pennsylvania,  134  U.  S.  232,  the 
question  was  presented  as  to  the  power  of  the  State  to  classify 
for  purposes  of  taxation,  and  while  it  was  conceded  that  a  large 
discretion  in  these  respects  was  vested  in  the  various  legfislatures, 
the  fact  of  a  limit  to  such  discretion  was  recognized,  the  court, 
by  Bradley,  J.,  saying,  on  page  237 :  "  All  such  regulations, 
and  those  of  like  character,  so  long  as  they  proceed  within 
reasonable  limits  and  general  usage,  are  within  the  discretion  of 
the  State  legislature  or  the  people  of  the  State  in  framing  their 
Constitution.  But  clear  and  hostile  discriminations  against  par- 
ticular persons  and  classes,  especially  such  as  are  of  an  unusual 
character,  unknown  to  the  practice  of  our  governments,  might  be 
obnoxious  to  the  constitutional  prohibition." 

It  is,  of  course,  proper  that  every  debtor  should  pay  his  debts, 
and  there  might  be  no  impropriety  in  giving  to  every  successful 
suitor  attorney's  fees.  Such  a  provision  would  bear  a  reasonable 
relation  to  the  delinquency  of  the  debtor,  and  would  certainly 
create  no  inequality  of  right  or  protection.  But  before  a  dis* 
tinction  can  be  made  between  debtors,  and  one  be  punished  for  a 
failure  to  pay  his  debts,  while  another  is  permitted  to  become  in 
like  manner  delinquent  without  any  punishment,  there  must  be 
some  difference  in  the  obligation  to  pay,  some  reason  why  the  duty 
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of  payment  is  more  imperative  in  the  one  instance  than  in  the 
other. 

If  it  be  said  that  this  penalty  is  cast  only  upon  corporations, 
that  to  them  special  privileges  are  g^nted,  and  therefore  upon 
them  special  burdens  may  be  imposed,  it  is  a  sufficient  answer  to 
say  that  the  penalty  is  not  imposed  upon  all  corporations.  The 
burden  does  not  go  with  the  privilege.  Only  railroads,  of  all  cor- 
porations, are  selected  to  bear  this  penalty.  The  rule  of  equality 
is  ignored. 

It  may  be  said  that  certain  corporations  are  chartered  for 
charitable,  educational,  or  religious  purposes,  and  abundant  rea- 
son for  not  visiting  them  with  a  penalty  for  the  non-payment  of 
debts  is  found  in  the  fact  that  their  chartered  privileges  are  not 
given  for  pecuniary  profit.  But  the  penalty  is  not  imposed  upon 
all  business  corporations,  all  chartered  for  the  purpose  of  private 
gain.  The  banking  corporations,  the  manufacturing  corporations 
and  others  like  them  are  exempt.  Further,  the  penalty  is  imposed 
not  upon  all  corporations  charged  with  the  quasi  public  duty  of 
transportation,  but  only  upon  those  charged  with  a  particular  form 
of  that  duty.  So  the  classification  is  not  based  on  any  idea  of 
special  privileges  by  way  of  incorporation,  nor  of  special  privileges 
given  thereby  for  purposes  of  private  gain,  nor  even  of  such 
privileges  granted  for  the  discharge  of  one  general  class  of  public 
duties. 

But  if  the  classification  is  not  based  upon  the  idea  of  special 
privileges,  can  it  be  sustained  upon  the  basis  of  the  business  in 
which  the  corporations  to  be  punished  are  engaged?  That  such 
corporations  may  be  classified  for  some  purposes  is  unquestioned. 
(The  business  in  which  they  are  engaged  is  of  a  peculiarly  danger- 
'ous  nature,  and  the  legislature,  in  the  exercise  of  its  police  powers, 
may  justly  require  many  things  to  be  done  by  them  in  order  to 
secure  life  and  property.  Fencing  of  railroad  tracks,  use  of  safety 
couplers,  and  a  multitude  of  other  things  easily  suggest  them- 
selves. And  any  classification  for  the  imposition  of  such  special 
duties— duties  arising  out  of  the  peculiar  business  in  which  they 
are  engaged — is  a  just  classification,  and  not  one  within  the  pro- 
hibition of  the  Fourteenth  Amendment.  Thus  it  is  frequently 
required  that  they  fence  their  tracks,  and  as  a  penalty  for  a  failure 
to  fence  double  damages  in  case  of  loss  are  inflicted.  Missouri 
Pacific  Railway  v,  Humes,  115  U.  S.  512.  But  this  and  all  kindred 
cases  proceed  upon  the  theory  of  a  special  duty  resting  upon  rail- 
road corporations  by  reason  of  the  business  in  which  they  are 
engaged — a  duty  not  resting  upon  others ;  a  duty  which  can  be 
enforced  by  the  legislature  in  any  proper  manner;  and  whether 
it  enforces  it  by  penalties  in  the  way  of  fines  coming  to  the  State, 
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or  by  double  damages  to  a  party  injured,  is  immaterial.  It  is  all 
done  in  the  exercise  of  the  police  power  of  the  State  and  with  a 
view  to  enforce  just  and  reasonable  police  regulations. 

While  this  action  is  for  stock  killed,  the  recovery  of  attorney's 
fees  cannot  be  sustained  upon  the  theory  just  suggested.  There 
is  no  fence  law  in  Texas.  The  legislature  of  the  State  has  not 
deemed  it  necessary  for  the  protection  of  life  or  property  to  require 
railroads  to  fence  their  tracks,  and  as  no  duty  is  imposed,  there 
can  be  no  penalty  for  non-performance.  Indeed,  the  statute  does 
not  proceed  upon  any  such  theory ;  it  is  broader  in  its  scope.  Its 
object  is  to  compel  the  payment  of  the  several  classes  of  debts 
named,  and  was  so  regarded  by  the  Supreme  Court  of  the  State. 

But  a  mere  statute  to  compel  the  payment  of  indebtedness  does 
not  come  within  the  scope  of  police  regulations.  The  hazardous 
business  of  railroading  carries  with  it  no  special  necessity  for  the 
prompt  payment  of  debts.  That  is  a  duty  resting  upon  all  debtors, 
and  while  in  certain  cases  there  may  be  a  peculiar  obligation  which 
may  be  enforced  by  penalties,  yet  nothing  of  that  kind  springs 
from  the  mere  work  of  railroad  transportation.  Statutes  have 
been  sustained  giving  special  protection  to  the  claims  of  laborers 
and  mechanics,  but  no  such  idea  underlies  this  legislation.  It  does 
not  aim  to  protect  the  laborer  or  the  mechanic  alone,  for  its  benefits 
are  ccmferred  upon  every  individual  in  the  State,  rich  or  poor, 
high  or  low,  who  has  a  claim  of  the  character  described.  It  is 
not  a  statute  for  the  protection  of  particular  classes  of  individuals 
supposed  to  need  protection,  but  for  the  punishment  of  certain 
corporations  on  account  of  their  delinquency. 

Neither  can  it  be  sustained  as  a  proper  means  of  enforcing  the 
payment  of  small  debts  and  preventing  any  unnecessary  litigation 
in  respect  to  them,  because  it  does  not  impose  the  penalty  in  all 
cases  where  the  amount  in  controversy  is  within  the  limit  named 
in  the  statute.  Indeed,  the  statute  arbitrarily  singles  out  one  class 
of  debtors  and  punishes  it  for  a  failure  to  perform  certain  duties 
— duties  which  are  equally  obligatory  upon  all  debtors ;  a  punish- 
ment not  visited  by  reason  of  the  failure  to  comply  with  any 
proper  police  regulations,  or  for  the  protection  of  the  laboring 
classes,  or  to  prevent  litigation  about  trifling  matters,  or  in  con- 
sequence of  any  special  corporate  privileges  bestowed  by  the  State. 
Unless  the  legislature  may  arbitrarily  select  one  corporation  or  one 
class  of  corporations,  one  individual  or  one  class  of  individuals, 
and  visit  a  penalty  upon  them  which  is  not  imposed  upon  others 
guilty  of  like  delinquency,  this  statute  cannot  be  sustained. 

But  arbitrary  selection  can  never  be  justified  by  calling  it  classi- 
fication. The  equal  protection  demanded  by  the  Fourteenth 
Amendment  forbids  this.     No  language  is  more  worthy  of  fre- 
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quent  and  thoughtful  consideration  than  these  words  of  Mat- 
thews, J.,  speaking  for  this  court,  in  Yick  Wo  v,  Hopkins,  ii8 
U.  S.  356,  369 :  "  When  we  consider  the  nature  and  the  theory 
of  our  institutions  of  government,  the  principles  upon  which  they 
are  supposed  to  rest,  and  review  the  history  of  their  development, 
we  are  constrained  to  conclude  that  they  do  not  mean  to  leave 
room  for  the  play  and  action  of  purely  personal  and  arbitrary 
power."  The  first  official  action  of  this  nation  declared  the 
foundation  of  government  in  these  words :  "  We  hold  these  truths 
to  be  self-evident,  that  all  men  are  created  equal,  that  they  are 
endowed  by  their  Creator  with  certain  unalienable  rights,  that 
among  these  are  life,  liberty,  and  the  pursuit  of  happiness."  While 
such  declaration  of  principles  may  not  have  the  force  of  organic 
law,  or  be  made  the  basis  of  judicial  decision  as  to  the  limits  of 
right  and  duty,  and  while  in  all  cases  reference  must  be  had  to  the 
organic  law  of  the  nation  for  such  limits,  yet  the  latter  is  but  the 
body  and  the  letter  of  which  the  former  is  the  thought  and  the 
spirit,  and  it  is  always  safe  to  read  the  letter  of  the  Constitution 
in  the  spirit  of  the  Declaration  of  Independence.  No  duty  rests 
more  imperatively  upon  the  courts  than  the  enforcement  of  those 
constitutional  provisions  intended  to  secure  that  equality  of  rights 
which  is  the  foundation  of  free  government. 

Questions  of  this  character  have  been  frequently  presented  to 
the  courts,  and  it  is  well  to  notice  a  few  of  the  decisions.  In 
Alabama  a  statute  provided  that  a  railroad  corporation,  or  any 
complainant  against  it,  taking  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  in  a  suit  for  damages  to  live  stock,  and  failing 
to  sustain  such  appeal,  should  be  liable  for  a  reasonable  attorney's 
fee  incurred  by  reason  thereof.  Code  Alabama,  1876,  §  171 5. 
This  statute  was  less  obnoxious  to  the  charge  of  discrimination 
than  the  one  before  us,  in  that  it  gave  the  same  right  to  the  cor- 
poration as  to  its  adversary,  and  it  was  limited  to  cases  in  which 
an  appeal  was  taken  from  a  judgment  already  rendered  by  a  com- 
petent judicial  officer ;  yet  the  Supreme  Court  of  that  State,  South 
&  North  Alabama  Railroad  v.  Morris,  64  Alabama,  193,  199,  held 
it  in  conflict  with  both  the  State  and  the  Fourteenth  Amendment 
to  the  United  States  Constitution,  saying:  "  Justice  cannot  be  sold 
or  denied  by  the  exaction  of  a  pecuniary  consideration  for  its  en- 
joyment from  one,  when  it  is  given  freely  and  open-handed  to 
another,  without  money  and  without  price.  Nor  can  it  be  per- 
mitted that  litigants  shall  be  debarred  from  the  free  exercise  of 
this  constitutional  right  by  the  imposition  of  arbitrary,  unjust,  and 
odious  discriminations,  perpetrated  under  color  of  establishing 
peculiar  rules  for  a  particular  occupation.  Unequal,  partial,  and 
discriminatory   legislation,    which    secures   this  •  right   to    some 
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favored  class  or  classes  and  denies  it  to  others,  who  are  thus  ex- 
cluded from  that  equal  protection  designed  to  be  secured  by  the 
general  law  of  the  land,  is  in  clear  and  manifest  opposition  to  the 
letter  and  spirit  of  the  foregoing  constitutional  provisions."  And 
again:  "  The  section  of  the  code  under  consideration  (171 5)  pre- 
scribes a  regulation  of  a  peculiar  and  discriminative  character  in 
reference  to  certain  appeals  from  justices  of  the  peace.  It  is  not 
general  in  its  provisions  or  applicable  to  all  persons,  but  is  con- 
fined to  such  as  own  or  control  railroads  only ;  and  it  varies  from 
the  general  law  of  the  land  by  requiring  the  unsuccessful  appel- 
lant, in  this  particular  class  of  cases,  to  pay  an  attorney's  tax  fee 
not  to  exceed  twenty  dollars.  A  law  which  would  require  all 
fanners  who  raise  cotton  to  pay  such  a  fee  in  cases  where  cotton 
was  the  subject-matter  of  litigation  and  the  owners  of  this  staple 
were  parties  to  the  suit  would  be  so  discriminating  in  its  nature 
as  to  appear  manifestly  unconstitutional;  and  one  which  should 
confine  the  tax  alone  to  physicians  or  merchants  or  ministers  of 
the  gospel  would  be  glaring  in  its  obnoxious  repugnancy  to  those 
cardinal  principles  of  free  government  which  are  found  incor- 
porated, perhaps,  in  the  bill  of  rights  of  every  State  Constitution 
of  the  various  commonwealths  of  the  American  Government." 

In  Mississippi  an  act  somewhat  similar  in  its  nature,  Laws  Miss. 
1882,  p.  no,  was  adjudged  unconstitutional  (Chicago,  St.  Louis, 
etc..  Railroad  v.  Moss,  60  Mississippi,  641),  the  court  saying,  on 
page  646 :  "  The  right  of  appeal  cannot  be  fettered  and  clogged 
with  reference  to  the  parties  litigant  or  the  attitude  they  occupy 
as  plaintiff  or  defendant.  All  litigants,  whether  plaintiff  or  de- 
fendant, should  be  regarded  with  equal  favor  by  the  law,  and 
before  the  tribunals  for  administering  it,  and  should  have  the 
same  right  to  appeal  with  others  similarly  situated.  All  must 
have  the  equal  protection  of  the  law  and  its  instrumentalities. 
The  same  rule  must  exist  for  all  in  the  same  circumstances." 

In  Michigan  a  statute  was  passed.  Laws  of  Michigan,  1885,  c 
234,  authorizing  the  taxing  of  an  attorney's  fee  of  twenty-five 
dollars  in  actions  against  a  railroad  company  for  damages  for 
cattle  killed,  and  the  Supreme  Court  of  that  State  held  it  uncon- 
stitutional (Wilder  v.  Chicago  &  West  Michigan  Railroad,  70 
Michigan,  382),  saying  on  page  384:  "Corporations  have  equal 
rights  with  natural  persons  as  far  as  their  privileges  in  the  courts 
are  concerned.  They  can  sue  and  defend  in  all  courts  the  same 
as  natural  persons,  and  the  law  must  be  administered  as  to  them 
with  the  same  equality  and  justice  which  it  bestows  upon  every 
suitor,  and  without  which  the  machinery  of  the  law  becomes  the 
engine  of  tyranny.  This  statute  proposes  to  punish  a  railroad 
company  for  defending  a  suit  brought  against  it  with  a  penalty  of 
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$25,  if  it  fails  to  successfully  maintain  its  defense.  The  individual 
sues  for  the  loss  of  his  cow,  and  if  it  is  shown  that  such  loss  was 
occasioned  by  his  own  neglect,  and  through  no  fault  of  the  com- 
pany, and  he  thereby  loses  his  suit,  the  railroad  company  can 
recover  only  the  ordinary  statutory  costs  of  $10  in  the  justice's 
court,  but  if  he  succeeds  because  of  the  negligence  of  the  com- 
pany, the  plaintiff  is  permitted  to  tax  the  $10  and  an  additional 
penalty  of  $25 ;  for  it  is  nothing  more  or  less  than  a  penalty.  Call- 
ing it  an  'attorney's  fee'  does  not  change  its  real  nature  or  effect. 
It  is  a  punishment  to  the  company,  and  a  reward  to  the  plaintiff, 
and  an  incentive  to  litigation  on  his  part.  This  inequality  and  in- 
justice cannot  be  sustained  upon  any  principle  known  to  the  law. 
It  is  repugnant  to  our  form  of  government,  and  out  of  harmony 
with  the  genius  of  our  free  institutions.  The  legislature  cannot 
give  to  one  party  in  litigation  such  privileges  as  will  arm  him 
with  special  and  important  pecuniary  advantages  over  his  an- 
tagonist." Lafferty  v.  Chicago  &  West  Michigan  Railway,  71 
Michigan,  35. 

So,  in  Arkansas,  an  act  was  passed  providing  that  when  stock 
was  killed  by  a  railroad  company  the  owner  might  demand  an 
appraisement,  and  that  if  the  appraised  value  was  not  paid  within 
a  certain  time  and  an  action  was  brought,  an  attorney's  fee  for  the 
plaintiff  might  be  taxed  and  collected ;  but  it  was  held  by  the  Su- 
preme Court,  St.  Louis,  etc..  Railway  v,  Williams,  49  Arkansas, 
492,  that  such  legislation  could  not  be  sustained.  It  was  con- 
strued to  be  an  act  imposing  a  penalty  for  a  failure  to  abide  by  an 
award  of  appraisers  and  contesting  its  vadidity  in  the  courts.  It 
is  worthy  of  note  that  in  the  same  volume  is  found  a  decision  by 
the  same  court,  sustaining  a  statute  allowing  an  attorney's  fee  in 
actions  for  the  recovery  of  overcharges  by  railroads.  Dow  v. 
Beidelman,  49  Arkansas,  455.  But  the  statute  had  prescribed  the 
rates  of  charge  for  the  carriage  of  passengers  by  railroads,  had 
forbidden  an  overcharge,  and  it  was  as  a  penalty  for  failure  to 
comply  with  such  police  regulations  that  the  allowance  of  an 
attorney's  fee  was  sustained.  See  also  Jolliffe  v.  Brown,  Supreme 
Court  of  Washington,  14  Wash.  155,  in  which,  it  appearing  that 
there  was  no  statutory  obligation  on  railroad  companies  to  fence 
their  right  of  way,  a  statute  allowing  attorney's  fees  in  actions  to 
recover  damages  for  stock  killed  was  declared  to  be  unconstitu- 
tional; and  Grand  Rapids  Chair  Co.  v.  Runnels,  yy  Michigan, 
104,  in  which  an  act  authorizing  an  attorney's  fee  to  be  taxed  in 
entering  judgments  for  personal  services  was  set  aside. 

Besides  these  cases  involving  attorneys'  fees  are  others  in  which 
legislation  imposing  special  burdens  on  an  individual  or  a  class 
has  been  declared  beyond  the  power  of  the  legislature  as  against 


SEC.  lia.]         GULF,  COL.  &  SANTA   f£   RY.  CO.  V.  ELLIS.  307 

eqtiality  of  right.  In  San  Antonio,  etc.,  Railway  v.  Wilson,  19 
S.  W.  Rep.  910,  the  Court  of  Appeals  of  Texas  held  that  a  statute 
providing  that  in  the  event  of  a  railroad  company's  refusing  to 
pay  its  indebtedness  to  an  employee  within  twenty  days  after  de- 
mand, he  could  recover  as  damages  twenty  per  cent,  in  addition 
to  the  amount  due,  was  class  legislation  and  unconstitutional.  In 
the  course  of  the  opinion,  aftcrref erring  to  those  statutes  allowing 
double  damages  for  stock  killed,  the  court  observed :  *  But  when 
we  consider  the  relations  of  railway  companies  to  their  own  ser- 
vants, both  as  to  contracts  of  employment  and  payment,  we  find 
a  field  in  which  special  legislation  has  no  right  ordinarily  to  enter, 
and  in  which  railways  stand  on  the  same  footing  with  all  other 
corporations  or  persons."  In  Atchison  &  Nebraska  Railroad  v, 
Baty,  6  Nebraska,  37,  there  was  presented  for  consideration  a 
statute  which  gave  to  the  owner  of  live  stock  accidentally  killed 
or  destroyed  on  a  railroad  track  double  its  value,  and  it  was  held 
that  the  statute  was  void.  Millet  v.  People,  117  Illinois,  294,  in 
which  an  act  of  the  legislature  requiring  owners  and  operators  of 
coal  mines  to  weigh  coal  in  a  certain  specified  manner,  was  held 
invalid  as  beyond  the  power  of  the  legislature  to  single  out  cer- 
tain individuals  and  impose  upon  them  burdens  not  imposed  upon 
all.  Frorer  v.  People,  141  Illinois,  171,  where  an  act  which  pro- 
hibited persons  engaged  in  mining  or  manufacturing  from  keep- 
ing a  store  for  furnishing  supplies  to  their  employees  was  held  in 
omflict  with  the  Constitution.  Braceville  Coal  Co.  v.  People,  147 
Illinois,  66,  where  a  like  ruling  was  made  in  respect  to  a  statute 
requiring  certain  specified  corporations  to  pay  the  wages  of  their 
employees  weekly.  Eden  v.  People,  161  Illinois,  296,  which  set 
aside  a  statute  forbidding  barbers,  and  barbers  only,  to  keep  open 
their  shops  or  work  at  their  trade  on  Sundays.  Durkee  v,  Janes- 
ville,  28  Wisconsin,  464,  in  which  an  act  providing  that  no  costs 
should  be  recovered  against  the  city  in  an  action  commenced  to 
set  aside  any  assessment  or  tax  deed,  or  to  prevent  the  collection 
of  taxes  in  said  city,  was  held  to  conflict  with  the  rule  of  equality 
in  that  suitors  in  all  other  cases  were  entitled  to  recover  their  costs, 
the  court  saying,  on  page  471,  that  "  it  is  obvious  there  can  be  no 
certain  remedy  in  the  laws,  where  the  legislature  may  prescribe  one 
rule  for  one  suitor  or  class  of  suitors  in  the  courts^  and  another 
for  all  others  under  like  circumstances,  or  may  discriminate  be- 
tween parties  to  the  same  suit,  giving  one  most  unjust  pecuniary 
advantage  over  the  other.  Parties  thus  discriminated  against 
would  not  obtain  justice  freely,  and  without  being  obliged  to  pur- 
chase it.  To  the  extent  of  such  discrimination  they  would  be 
obliged  to  buy  justice  and  pay  for  it,  thus  making  it  a  matter  of 
purchase  to  those  who  could  afford  to  pay,  contrary  to  the  letter 
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and  spirit  of  this  provision."  Janesville  v.  Carpenter,  yj  Wiscon- 
sin, 288,  in  which  a  statute  authorizing  suits  for  injunction  to  be 
maintained  in  favor  of  certain  parties  under  circumstances  differ- 
ing from  those  which  obtained  in  respect  to  all  other  suits  of  a 
similar  nature,  was  likewise  held  to  be  void,  as  discriminating  and 
class  legislation,  in  violation  of  the  spirit  of  the  Constitution,  and 
contrary  to  public  justice. 

In  State  v.  Goodwill,  33  West  Va.  179,  the  Supreme  Court  of 
Appeals  of  West  Virginia  held  unconstitutional  a  statute  which 
prohibited  persons  engaged  in  mining  and  manufacturing  from 
issuing  for  the  payment  of  labor  any  order  or  paper  except  such 
as  was  specified  in  the  act ;  and  on  the  same  day  in  State  v.  Fire 
Creek  Coal  &  Coke  Co.,  33  West  Va.  188,  the  same  court  also  set 
aside  another  statute  which  prohibited  persons  and  corporations 
engaged  in  mining  and  manufacturing  and  interested  in  selling 
merchandise  and  supplies,  from  selling  any  merchandise  or  sup- 
plies to  their  employees  at  a  greater  per  cent,  of  profit  than  they 
sell  to  others  not  employed  by  them.  In  Park  v.  The  Free  Press 
Co.,  72  Michigan,  560,  it  was  held  that  an  act  limiting  the  recovery 
in  suits  brought  for  libel  in  certain  cases  to  actual  damages  as  de- 
fined in  the  act,  was  not  within  the  scope  of  constitutional  legisla- 
tion. In  Pearson  v,  Portland,  69  Maine,  278,  a  statute  which 
provided  that  no  damages  for  injury  to  person  or  property  caused 
by  a  defect  in  the  highway  could  be  recovered  of  any  city  or  town 
by  any  person  who,  at  the  time  the  damage  was  done,  was  a  resi- 
aent  of  any  country  where  damage  done  under  similar  circum- 
stances was  not  by  the  laws  of  that  country  recoverable,  was  held 
to  connict  with  the  equality  clause  of  the  Fourteenth  Amendment 
of  tne  United  States  Constitution. 

It  must  not  be  understood  that  by  citing  we  endorse  all  these 
decisions.  Our  purpose  is  rather  to  show  the  extent  to  which  the 
courts  of  the  various  States  have  gone  in  enforcing  the  constitu- 
tional obligation  of  equal  protection.  Other  cases  of  a  similar 
character  may  be  found  in  the  reports,  but  a  mere  accumulation  of 
authorities  is  of  little  value.  It  is  apparent  that  the  mere  fact  of 
classification  is  not  sufficient  to  relieve  a  statute  from  the  reach  of 
the  equality  clause  of  the  Fourteenth  Amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a  classification  has  been  made, 
but  also  that  it  is  one  based  upon  some  reasoniible  ground — some 
difference  which  bears  a  just  and  proper  relation  folH?attempted 
classification — and  is  not  a  mere  arbitrary  selection.  Tested  by 
these  principles  the  statute  in  controversy  cannot*  be  sustained. 
The  judgment  of  the  Supreme  Court  of  Texas  is  therefore  re- 
versed, and  the  case  is  remanded  for  further  proceedings  not  con- 
sistent with  this  opinion. 
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.    Gray,  J.,  with  whom  concurred  Fuller,  Ch.  J.,  and  White,  J., 
dissenting. 

The  Chief  Justice,  White,  J.,  and  myself  are  unable  to  concur 
in  this  judgment.  The  grounds  of  our  dissent  may  be  briefly 
stated. 

Costs  in  civil  actions  at  law  are  the  creature  of  statute.  From 
early  times  there  have  been  statutes  making  different  rules  as  to 
costs,  according  to  the  nature  of  the  issue,  and  the  amount  in- 
volved; and  sometimes  allowing  costs  to  the  prevailing  party 
when  plaintiff,  and  not  when  defendant.  The  whole  matter  of 
costs,  including  the  party  to  or  against  whom  they  may  be  given, 
the  items  or  sums  to  be  allowed,  and  the  right  to  costs  as  depend- 
ing upon  the  nature  of  the  suit,  upon  the  amount  or  value  of  the 
thing  sued  for  or  recovered,  or  upon  other  circumstances,  is  and 
always  has  been  within  the  regulation  and  control  of  the  legisla- 
ture, exercising  its  discretionary  power,  not  oppressively  to  either 
party,  but  as  the  best  interests  of  the  litigants  and  of  the  public 
may  appear  to  it  to  demand.     Bac.  Ab.,  Costs,  passim;  Postan  v, 

i  Stan  way,  5  East,  261 ;  Green  v.  Liter,  8  Cranch,  229,  242 ;  Kneass 

V.  Schuylkill  Bank,  4  Wash.  C.  C.  106;  Lowe  v.  Kansas,  163 
U.  S.  81. 

The  statute  of  the  State  of  Texas,  now  in  question,  does  but 
enact  that  any  person  having  a  valid  bona  fide  claim,  not  exceed- 
ing fifty  dollars,  against  a  railroad  corporation,  for  personal  serv- 
ices or  damages,  or  for  overcharges  on  freight,  or  for  destruction 
or  injury  of  stock  by  its  trains,  and  presenting  the  claim,  verified 
by  his  affidavit,  to  the  corporation,  and,  if  it  is  not  paid  within 
thirty  days,  suing  thereon  in  the  proper  court,  and  finally  obtaiu'- 
ing  judgment  for  the  full  amount  thereof  in  that  court,  or  in  any 
court  to  which  the  suit  may  be  appealed,  shall  be  entitled  to  re- 
cover, in  addition  to  other  costs,  a  reasonable  attorney's  fee  (if  he 
has  employed  an  attorney)  not  exceeding  ten  dollars,  to  be  as- 
sessed and  awarded  by  the  court  or  jury  trying  the  issue.  Texas 
Gen.  Laws  of  1889,  c.  107,  p.  131 ;  Sayles's  Supplement,  art. 
42660,  p.  768.  In  other  words,  if  an  honest  claim,  of  not  more 
than  fifty  dollars,  and  coming  within  one  of  those  classes  of  small 
claims  which  most  commonly  arise  between  individuals  and  rail- 
road corporations,  is  not  promptly  paid  when  presented  under 
oath,  and  the  claimant  is  thereby  compelled  to  resort  to  a  suit,  the 
corporation,  if  ultimately  cast  in  the  suit,  must  pay  to  the  success- 
ful plaintiff  a  very  moderate  attorney's  fee,  as  part  of  the  costs  of 

I  the  litigation. 

The  legislature  of  a  State  must  be  presumed  to  have  acted  from 

I  lawful  motives,  unless  the  contrary  appears  upon  the  face  of  the 

statute.     If,  for  instance,  the  legislature  of  Texas  was  satisfied. 
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from  observation  and  experience,  that  railroad  corporations  with* 
in  the  State  were  accustomed,  beyond  other  corporations  or  per- 
sons, to  unconscionably  resist  the  payment  of  such  petty  claims, 
with  the  object  of  exhausting  the  patience  and  the  means  of  the 
claimants,  by  prolonged  litigation  and  perhaps  repeated  appeals, 
railroad  corporations  alone  might  well  be  required,  when  ultimate- 
ly defeated  in  a  suit  upon  such  a  claim,  to  pay  a  moderate  attor- 
ney's fee,  as  a  just,  though  often  inadequate,  contribution  to  the 
expenses  to  which  they  had  put  the  plaintiff  in  establishing  a 
rightful  demand.  Whether  such  a  state  of  things  as  above  sup- 
posed did  in  fact  exist,  and  whether,  for  that  or  other  reasons, 
sound  policy  required  the  allowance  of  such  a  fee  to  either  party, 
or  to  the  plaintiff  only,  were  questions  to  be  determined  by 
the  legislature,  when  dealing  with  the  subject  of  costs,  except  in 
so  far  as  it  saw  fit  to  commit  the  matter  to  the  decision  of  the 
courts. 

The  constitutionality  of  statutes  allowing  plaintiffs  only  to  re- 
cover an  attorney's  fee,  as  part  of  the  judgment,  in  particular 
classes  of  actions  selected  by  the  legislature,  appears  to  have  been 
upheld  by  the  courts  of  most  of  the  States  in  which  it  has  been 
challenged.  Kansas  Pacific  Railway  v.  Mower,  i6  Kansas,  573, 
582 ;  Same  v.  Yanz,  16  Kansas,  583 ;  Peoria,  etc.,  Railway  v.  Dug- 
gan,  109  Illinois,  537;  Vogel  v.  Pekoe,  157  Illinois,  339;  Dow  v. 
Beidelman,  49  Arkansas,  455 ;  Perkins  v.  St.  Louis,  etc..  Railway, 
103  Missouri,  52 ;  Burlington,  etc..  Railway  v.  Dey,  82  Iowa,  312, 
340;  Wortman  v,  Kleinschmidt,  12  Montana,  316;  Gulf,  Colo- 
rado &  Santa  Fe  Railroad  v.  Ellis,  87  Texas,  19;  Cameron  v. 
Chicago,  etc.,  Railway,  63  Minn.  384. 

It  is  to  be  regretted  that  so  important  a  precedent,  as  this  case 
may  afford,  for  interference  by  the  national  judiciary  with  the 
legislation  of  the  several  States  on  little  questions  of  costs,  should 
be  established  upon  argument  ex  parte  in  behalf  of  the  railroad 
corporation,  without  any  argument  for  the  original  plaintiff.  But 
it  is  hardly  surprising  that  the  owner  of  a  claim  for  fifty  dollars 
only,  having  been  compelled  to  follow  up,  through  all  the  courts 
of  the  State,  the  contest  over  this  ten  dollar  fee,  should  at 
last  have  become  discouraged,  and  unwilling  to  undergo  the 
expense  of  employing  counsel  to  maintain  his  rights  before  this 
court. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 

LANTS,  V.  THE  NEW  YORK  CENTRAL  &  HUDSON 

RIVER  RAILROAD  CO.,  Respondent. 

In  the  Supreme  Court  of  New  York,  January  Term,  1883. 

[Reported  in  28  Hun  543-] 

Appeals  from  orders  of  the  Special  Term,  granting  motions  to 
quash  and  dismiss  the  petitions  and  orders  to  show  cause  of  the 
appellants,  and  denying  the  application  of  the  appellants  for 
peremptory  writs  of  mandamus. 

Upon  the  facts  set  forth  in  the  petition  and  accompanying  affi- 
davits, an  order  was  made  in  each  of  the  above  entitled  proceed- 
ings requiring  the  respondent  to  show  cause  "  why  a  peremptory 
writ  of  mandamus  to  compel  the  said  corporation  to  exercise  its 
franchises^  and  to  receive  and  transport  freight  upon  such  terms 
as  are  reasonable  and  usual,  and  to  perform  its  duties  as  a  common 
carrier  "  should  not  issue  in  each  case. 

Leslie  IV,  Russell,  Attorney-General,  and  E.  C.  James,  Simon 
Sterne,  and  Daniel  G.  Thompson  for  the  appellants. 

IV,  D.  Shipman  and  Roscoe  Conkling  for  the  respondents. 

Davis,  P.  J.  The  appellants,  upon  the  petition  of  their  Attor- 
ney-General, and  affidavits  accompanying  the  same,  obtained 
orders  from  one  of  the  justices  of  this  court  requiring  the  respond- 
ents, respectively,  to  show  cause,  upon  service  of  less  than  eight 
days,  at  a  Special  Term  sitting  at  chambers,  why  a  peremptory 
writ  of  mandamus  should  not  issue,  commanding  the  respondents, 
respectively,  to  forthwith  resume  the  discharge  of  their  duties  as 
common  carriers,  and  the  exercise  of  their  franchise,  by  promptly 
receiving,  transporting,  and  delivering  all  such  freight  or  other 
property  as  might  be  offered  to  or  had  been  heretofore  received 
by  them  for  transportation  at  their  stations,  in  and  to  the  city  of 
New  York,  upon  the  usual  and  reasonable  terms  and  charges. 

Upon  an  adjourned  day  for  the  hearing  of  the  motions,  the  re- 
spondents appeared  by  counsel  and  objected  that  the  moving 
papers  failed  to  show  any  grounds  for  the  relief  prayed  for ;  and 
moved  "  to  quash  and  dismiss  said  petitions  and  orders  to  show 
cause."  The  court  entertained  this  motion,  and,  against  the  ob- 
jection of  the  appellants,  awarded  the  right  to  open  and  close  the 
argument  on  the  hearing  to  the  counsel  for  the  respondents ;  and 
after  hearing  the  respective  counsel,  the  court  in  each  case  ordered 
as  follows :  "  That  the  said  preliminary  objection  be  and  the  same 
is  hereby  sustained,  and  that  the  motion  to  quash  the  said  petition 
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and  order  to  show  cause  be  and  the  same  is  hereby  granted,  and 
the  said  application  of  the  said  petitioner  denied." 

It  is  now  objected  that  this  mode  of  disposing  of  the  motions 
was  so  far  irregular  as  to  render  the  orders  erroneous. 

The  right  of  appeal  was  not  affected,  and  we  think  it  is  our 
duty  to  hear  and  dispose  of  the  appeal  upon  the  merits.  The  prac- 
tice at  the  Special  Term  should,  however,  be  discountenanced  as  a 
precedent.^ 

The  question  presented  by  the  motion  is  one  of  signal  impor- 
tance. It  is  whether  the  people  of  the  State  can  invoke  the  power 
of  the  courts  to  compel  the  exercise  by  railroad  corporations  of 
the  most  useful  public  functions  with  which  they  are  clothed.  If 
the  people  have  that  right,  there  can  be  no  doubt  that  their  At- 
torney-General is  the  proper  officer  to  set  it  in  effective  operation 
on  their  behalf,  i  R.  S.  179,  §  i ;  Code  of  Civ.  Proc.,  §  1993; 
People  V.  Halsey,  37  N.  Y.  344 ;  People  v.  Collins,  19  Wend.  56. 

The  question  involves  a  consideration  of  the  nature  of  this  class 
of  corporations,  the  objects  for  which  they  are  created,  the  powers 
conferred,  and  the  duties  imposed  upon  them  by  the  laws  of  their 
creation,  and  of  the  State.  As  bodies  corporate,  their  ownership 
may  be  and  usually  is  altogether  private,  belonging  wholly  to  the 
holders  of  their  capital  stock ;  and  their  management  may  be  vested 
in  such  officers  or  agents  as  the  stockholders  and  directors  under 
the  provisions  of  law  may  appoint.  In  this  sense  they  are  to  be 
regarded  as  trading  or  private  corporations,  having  in  view  the 
profit  or  advantages  of  the  corporators.  But  these  conditions  are 
in  no  just  sense  in  conflict  with  their  obligations  and  duties  to  the 
public.  The  objects  of  their  creation  are  from  their  very  nature 
largely  different  from  those  of  ordinary  private  and  trading  cor- 
porations. Railroads  are,  in  every  essential  quality,  public  high- 
ways, created  for  public  use,  but  permitted  to  be  owned,  controlled, 
and  managed  by  private  persons.  But  for  this  quality  the  rail- 
roads of  the  respondents  could  not  lawfully  exist.  Their  con- 
struction depended  upon  the  exercise  of  the  right  of  eminent 
domain,  which  belongs  to  the  State  in  its  corporate  capacity  alone, 
and  cannot  be  conferred,  except  upon  a  "  public  use."  The  State 
has  no  power  to  grant  the  right  of  eminent  domain  to  any  corpora- 
tion or  person  for  other  than  a  public  use.  Every  attempt  to  go 
beyond  that  is  void  by  the  Constitution ;  and,  although  the  legisla- 
ture may  determine  what  is  a  necessary  public  use,  it  cannot  by 
any  sort  of  enactment  divest  of  that  character  any  portion  of  the 
right  of  eminent  domain  which  it  may  confer.  This  characteristic 
of  public  use  is  in  no  sense  lost  or  diminished  by  the  fact  that  the 

^So  much  of  the  opinion  as  relates  to  the  question  of  practice  has  been 
omitted. — Ed. 
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use  of  the  railroad  by  the  corporation  which  constructs  or  owns  it 
must,  from  its  nature,  be  exclusive.  That  incident  grows  out  of 
the  method  of  use  which  does  not  admit  of  any  enjoyment  in  com- 
mon by  the  public.  The  general  and  popular  use  of  a  railroad  as  a 
highway  is  therefore  handed  over  exclusively  to  corporate  man- 
agement and  control  because  that  is  for  the  best  and  manifest  ad- 
vantage of  the  public.  The  progress  of  science  and  skill  has 
shown  that  highways  may  be  created  for  public  use,  of  such  form 
and  kind  that  the  best  and  most  advantageous  enjoyment  by  the 
people  can  only  be  secured  through  the  ownership,  management, 
and  control  of  corporate  bodies  created  for  that  purpose,  and  the 
people  of  the  State  are  not  restricted  from  availing  themselves  of 
the  best  modes  for  the  carriage  of  their  persons  and  property. 
There  is  nothing  in  the  Constitution  hostile  to  the  adoption  and 
use  by  the  State  of  any  and  every  newly  developed  form  or  kind  of 
travel  and  traffic,  which  have  a  public  use  for  their  end  and  aim, 
and  giving  to  them  vital  activity  by  the  use  of  the  power  of 
eminent  domain. 

When  the  earliest  Constitution  of  our  State  was  adopted,  rail- 
roads were  unknown.  The  public  highways  of  the  State  were  its 
turnpikes,  ordinary  roads  and  navigable  waters.  The  exercise  of 
eminent  domain  in  respect  of  them  was  permitted  by  the  Consti- 
tution for  the  same  reasons  that  adapt  it  now  to  the  greatly  im- 
proved methods  of  travel  and  transportation ;  and  in  making  this 
adaptation,  there  is  no  enlarged  sense  given  to  the  language  of 
the  Constitution,  so  long  as  its  inherent  purpose — the  creation 
only  of  public  uses — ^be  faithfully  observed. 

These  principles  are  abundantly  sustained  by  authority.  In 
Bloodgood  V.  The  Mohawk  &  Hudson  River  Railroad  Co.,  18 
Wend.  9,  the  court  of  last  resort  in  this  State  first  announced 
them,  and  affixed  to  railroads  their  true  character  as  public  high- 
ways. It  is  there  declared  that  the  fact  that  railroad  corpora- 
tions may  remunerate  themselves  by  tolls  and  fares,  "  does  not 
destroy  the  public  nature  of  the  road,  or  convert  it  from  a  public 
to  a  private  use^  .  .  .  If  it  is  a  public  franchise  and  granted 
to  the  company  for  the  purpose  of  providing  a  mode  of  public  con- 
veyance, the  company,  in  accepting  it,  engages,  on  its  part,  to  use 
it  in  such  manner  as  will  accomplish  the  object  for  which  the  leg- 
islature designed  it."  Pp.  21,  22.  And  in  Olcott  v.  The  Super- 
visors, 16  Wall.  678,  p.  694,  the  Supreme  Court  of  the  United 
States  adjudge :  "  That  railroads,  though  constructed  by  private 
corporations  and  owned  by  them,  are  public  highways  has  been 
the  doctrine  of  nearly  all  the  courts  ever  since  such  conveniences 
for  passage  and  transportation  have  had  any  existence.  Very 
early    the    question    arose    whether  a  State's  right  of  eminent 


J 


314    PEOPLE  OF  ST.  OF  N.  Y.  V.  N.  Y.  C.  &  H.  R.  R.  R.  CO.    [CHAP.  II. 


.     I  I  VX    t  ^-^ 


'»  *  <-,J 


£    •   ^    '' 


/ 


'4    L  t  I  ^ 


^^ 


X-V- 


C  tX 


,,t*6u^ 


f^ 


/ 


domain  could  be  exercised  by  a  private  corporation  created  for 
the  purpose  of  constructing  a  railroad.  Clearly  it  could  not,  unless 
taking  land  for  such  a  purpose  by  such  an  agency  is  taking  land 
for  public  use.     The  right  of  eminent  domain  nowhere  justifies 

\  taking  property  for  private  use.  Yet  it  is  a  doctrine  universally 
accepted,  that  a  State  legislature  may  authorize  a  private  corpora 
ation  to  take  land  for  the  construction  of  such  a  road,  making 
compensation  to  the  owner.  What  else  does  this  doctrine  mean, 
if  not  that  building  a  railroad,  though  it  be  built  by  a  private  cor- 
poration, is  an  act  done  for  a  public  use?  And  the  reason  why  the 
use  has  always  been  held  a  public  one  is  that  such  a  road  is  a 
highway,  whether  made  by  the  Government  itself,  or  by  the  agency 
of  corporate  bodies,  or  even  by  individuals,  when  they  obtain  their 
power  to  construct  it  from  legislative  grant.  .  .  .  Whether 
the  use  of  a  railroad  is  a  public  or  a  private  one,  depends  in  no 
measure  upon  the  question  who  constructed  it  or  who  owns  it.  It 
has  never  been  considered  a  matter  of  any  importance  that  the 
road  was  built  by  the  agency  of  a  private  corporation.  No  matter 
who  is  the  agent,  the  function  performed  is  that  of  the  State. 
Though  the  ownership  is  private,  the  use  is  public.  .  .  .  The 
owners  may  be  private  companies,  but  they  are  compellable  to  per- 
mit the  public  to  use  their  works  in  the  manner  in  which  such 
works  can  be  used.  That  all  persons  may  not  put  their  own  cars 
upon  the  road,  and  use  their  own  motive  power,  has  no  bearing 
upon  the  question  whether  the  road  is  a  public  highway.  It  bears 
only  upon  the  mode  of  use,  of  which  the  legislature  is  the  exclu- 
sive judge." 

All  public  highways  are  subjects  of  general  State  jurisdiction, 
because  their  uses  are  the  common  property  of  the  public.  This 
principle  of  the  common  law  is  in  this  State  of  universal  applica- 
tion. As  to  the  class  of  public  highways  known  as  railroads,  the 
common  law  is  fortified  by  the  express  conditions  of  the  statutes 
creating  or  regulating  or  controlling  them. 
•    The  general  railroad  act  of  this  State  may  now  be  regarded  as 

/  the  general  charter  of  all  such  corporations.  It  authorizes  the 
organization  of  corporations  for  "  the  constructing,  maintaining, 
and  operating  "  of  railroads  "  for  public  use,"  and  it  imposes  upon 
them  the  duty  "  to  furnish  accommodations  for  all  passengers  and 
property,  and  to  transport  all  persons  and  property  on  payment  of 
fare  or  freight."  Laws  of  1850,  c.  140,  §§  i,  36.  These  words 
are  a  brief  summary  in  respect  of  the  duties  imposed  upon  such 
corporations  by  all  the  provisions  of  the  act.  Those  duties  are 
consigned  to  them  as  public  trusts,  and  as  was  said  in  Messenger  v. 
The  Pennsylvania  Railroad  Co.,  36  N.  J.  407,  "although  in  the 
hands  of  a  private  corporation,  they  are  still  sovereign  franchises. 
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and  must  be  used  and  treated  as  such ;  they  must  be  held  in  trust 
for  the  general  good."  This  relation  of  such  a  corporation  to  the  / 
State  is  forcibly  expressed  by  Emmons,  J.,  in  Talcott  v.  Town-  ^* 
ship  of  Pine  Grove,  i  Flippin  U.  S.  Cir.  Ct.  Rep.  144 :  **  The 
road  once  constructed  is,  instanter,  and  by  mere  force  of  the  grant 
and  law,  embodied  in  the  governmental  agencies  of  the  State  and 
dedicated  to  public  use.  All  and  singular  its  cars,  engines,  rights  .- 
of  way,  and  property  of  every  description,  real,  personal,  and 
mixed,  are  but  a  trust  fund  for  the  political  power,  like  the 
ftmctions  of  a  public  office.  The  judicial  personage — ^the  corpora- 
tion created  by  the  sovereign  power  expressly  for  this  sole  purpose 
and  no  other — is,  in  the  most  strict  technical  and  unqualified 
sense,  but  its  trustee.  This  is  the  primary  and  sole  legal  political 
motive  for  its  creation.  The  incidental  interest  and  profits  of  in- 
dividuals are  accidents,  both  in  theory  and  practice." 

The  acceptance  of  such  trusts  on  the  part  of  a  corporation  by 
the  express  and  implied  contracts  already  referred  to,  makes  it  an 
agency  of  the  State  to  perform  public  functions  which  might 
otherwise  be  devolved  upon  public  officers.  The  maintenance  and 
control  of  most  other  classes  of  public  highways  are  so  devolved, 
and  the  performance  of  every  official  duty  in  respect  of  them  may 
be  compelled  by  the  courts,  on  application  of  the  State,  while 
private  damages  may  also  be  recoverable  for  individual  injuries. 
The  analogy  between  such  officials  and  railroad  corporations  in 
regard  to  their  relations  to  the  State  is  strong  and  clear,  and  so 
far  as  affects  the  construction  and  proper  and  efficient  maintenance 
of  their  railways  will  be  questioned  by  no  one.  It  is  equally  clear, 
we  think,  in  regard  to  their  duty  as  carriers  of  persons  and  prop- 
erty. This  springs  sharply  out  of  the  exclusive  nature  of  their 
right  to  do  those  things.  On  other  public  highways  every  person 
may  be  his  own  carrier;  or  he  may  hire  whomsoever  he  will  to 
do  that  service.  Between  him  and  such  employee  a  special  and 
personal  relation  exists,  independent  of  any  public  duty,  and  in 
which  the  State  has  no  interest.  In  such  a  case,  the  carrier  has  not 
contracted  with  the  State  to  assume  the  duty  as  a  public  trust,  nor 
taken  the  right  and  power  to  do  it  from  the  State  by  becoming 
the  special  donee  and  depositary  of  a  trust.  A  good  reason  may, 
therefore,  be  assigned  why  the  State  will  not  by  mandamus  en- 
force the  performance  of  his  contract  by  such  a  carrier.  But  the 
reason  for  such  a  rule  altogether  fails  when  the  public  highway  is 
the  exclusive  property  of  a  body  corporate,  which  alone  has  power 
to  use  it,  in  a  manner  which  of  necessity  requires  that  all  man- 
agement, control,  and  user  for  the  purposes  of  carriage  must  be 
limited  to  itself,  and  which,  as  a  condition  of  the  franchise  that 
grants  such  absolute  and  exclusive  power  over  and  user  of  a  public 
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highway,  has  contracted  with  the  State  to  accept  the  duty  of  car- 
rying all  persons  and  property  within  the  scope  of  its  charter,  as 
a  public  trust.  The  relation  of  the  State  to  such  a  body  is  en- 
tirely different  from  that  which  it  bears  to  the  individual  users  of 
a  common  highway,  as  between  whom  and  the  State  no  relation 
of  trust  exists;  and  there  is  small  reason  for  seeking  analogies 
between  them.  It  is  the  duty  of  the  State  to  make  and  maintain 
public  highways.  That  duty  it  performs  by  a  scheme  of  laws, 
which  set  in  operation  the  functions  of  its  political  divisions  into 
counties,  towns,  and  other  municipalities,  and  their  officers.  It 
can  and  does  enforce  those  duties  whenever  necessary  through  its 
courts.  It  is  not  the  duty  of  the  State  to  be  or  become  a  common 
carrier  upon  its  public  highways ;  but  it  may,  in  some  cases,  assume 
that  duty,  and  whenever  it  lawfully  does  so,  the  execution  of  the 
duty  may  be  enforced  against  the  agents  or  officers  upon  whom 
the  law  devolves  it.  It  may  grant  its  power  to  construct  a  public 
highway  to  a  corporation  or  an  individual,  and  with  that  power  its 
right  of  eminent  domain  in  order  to  secure  the  public  use;  and 
may  make  the  traffic  of  the  highway  common  to  all  on  such  terms 
as  it  may  impose.  In  such  case  it  is  its  duty  to  secure  that  com- 
mon traffic,  when  refused,  by  the  authority  of  its  courts.  People  v, 
Collins,  19  Wend.  56 ;  People  v.  Commissioners  of  Salem,  i  Cow. 
23.  Or  it  may  grant  the  same  powers  of  construction  and  main- 
tenance with  the  exclusive  enjoyment  of  use  which  the  manner  of 
use  requires ;  and  if  that  excludes  all  common  travel  and  transpor- 
tation it  may  impose  on  the  corporation  or  person  the  duty  to 
furnish  every  requisite  facility  for  carrying  passengers  and 
freight,  and  to  carry  both  in  such  manner  and  at  such  times  as 
public  needs  may  require.  Why  is  that  duty,  in  respect  of  fhe 
power  to  compel  its  performance  through  the  courts,  not  in  the 
category  of  all  others  intrusted  to  such  a  body  ?  The  writ  of  man- 
damus has  been  awarded  to  compel  a  company  to  operate  its  road 
as  one  continuous  line  (Union  Pacific  Railroad  Co.  v.  Hall, 
91  U.  S.  343) ;  to  compel  the  running  of  passenger  trains  to  the 
terminus  of  the  road  (State  v,  H.  &  N.  H.  Railway  Co.,  29  Conn. 
538)  ;  to  compel  the  company  to  make  fences  and  cattle  guards 
(People  ex  ret.  Garbutt  v.  Rochester  State  Line  Railroad  Co., 
14  Hun,  373 ;  S.  C,  76  N.  Y.  294)  ;  to  compel  it  to  build  a  bridge 
(People  ex  rel,  Kimball  v,  B.  &  A.  Railroad  Co.,  70  N.  Y.  569)  ;  to 
compel  it  to  construct  its  road  across  streams  so  as  not  to  inter- 
fere with  navigation  (State  v.  N.  E.  Railroad  Co.,  9  Richard- 
son, 247)  ;  to  compel  it  to  run  daily  trains  (in  re  New  Brunswick, 
etc.,  Railroad,  i  P.  &  B.  667)  ;  to  compel  the  delivery  of  grain  at 
a  particular  elevator  (Chicago  &  Northwestern  Railroad  Co.  v. 
People,  56  111.  365) ;  to  compel  the  completion  of  its  road  (Farm- 
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ers'  Loan  and  Trust  Co.  v.  Henning,  17  Am.  Law  Reg.  [N.  S.] 
266) ;  to  compel  the  grading  of  its  track  so  as  to  make  crossings 
convenient  and  useful  (People  ex  rel.  Green  v.  D.  &  C.  R.  Co.,  58 
N.  Y.  152 ;  N.  Y.  C.  &  H.  R.  Railroad  Co.  v.  People,  12  Hun,  195 ; 
S.  C,  74  N.  Y.  302;  Indianapolis  Railroad  Co.  v.  The  State, 
37  Ind.  489)  ;  to  compel  the  re-establishment  of  an  abandoned  sta- 
tion (State  V.  Railroad,  37  Conn.  154) ;  to  compel  the  replacement 
of  a  track  taken  up  in  violation  of  its  charter  (Rex  v.  Severn  & 
Wye  Railway  Co.,  2  Bam.  &  Aid.  646) ;  to  prevent  the  abandon- 
ment of  a  road  once  completed  (Talcott  v.  Pine  Grove,  supra, 
I  Flippin,  145)  ;  and  to  compel  a  company  to  exercise  its  franchise 
(People  V.  A.  &  V.  Railroad  Co.,  24  N.  Y.  261 ) .  These  are  all  ex- 
press or  implied  obligations  arising  from  the  charters  of  the  rail- 
road companies,  but  not  more  so  than  the  duty  to  carry  freight 
and  passengers.  That  duty  is,  indeed,  the  ultima  ratiq  of  their 
existence ;  the  great  and  sole  public  good  for  tEe  attainment  and 
accomplishment  of  which  all  the  other  powers  and  duties  are  given 
or  imposed.  It  is  strangely  illogical  to  assert  that  the  State, 
through  the  courts,  may  compel  the  performance  of  every  step 
necessary  to  bring  a  corporation  into  a  condition  of  readiness  to 
do  the  very  thing  for  which  it  is  created,  but  is  then  powerless  to 
compel  the  doing  of  the  thing  itself. 

We  cannot  bring  our  minds  to  entertain  a  doubt  that  a  railroad 
corporation  is  compellable  by  mandamus  to  exercise  its  duties  as  a 
carrier  of  freight  and  passengers ;  and  that  the  power  so  to  com- 
pel it  rests  equally  firmly  on  the  ground  that  that  dnfy  iff  a  public 
trust,  which  having  been  conferred  by  the  State  and  accepted  by 
the  corporation  may  be  enforced  for  the  public  benefit ;  and  also 
upon  the  contract  between  the  corporation  and  the  State,  expressed 
in  its  charter  or  implied  by  the  acceptance  of  the  franchise  (Abbott 
V.  Johnstown  Railroad  Co.,8oN.  Y.  31 )  ;  and  also  upon  the  ground 
that  the  common  right  of  all  the  people  to  travel  and  carry  upon 
every  public  highway  of  the  State  has  been  changed,  in  the  special 
instance,  by  the  legislature  for  adequate  reasons  into  a  corporate 
franchise,  to  be  exercised  solely  by  a  corporate  body  for  the  public  •^^^^  ,0,-^ 
benefit,  to  the  exclusion  of  all  other  persons,  whereby  it  has  be-  'p'^/^.j::^^-^ 
come  the  duty  of  "the  State  to  see  to  it  that  the  franchise  so  put  in 
trust  be  faithfully  administered  by  the  trustee. 

But  it  is  said  that  the  State  is  not  injured  and  has  no  interest 
in  the  question  whether  the  corporation  perform  the  duty  or  not. 
The  State  may  suffer  no  direct  pecuniary  injury,  as  it  may  not  by 
the  neglect  of  one  or  more  of  its  numerous  political  officers  who 
hold  in  trust  for  the  people  the  official  duties  reposed  in  their 
hands;  but  that  is  no  test  of  the  power  or  duty  of  the  State  in 
either  case.    The  sovereignty  of  the  State  is  injured  whenever  any 
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public  function  vested  by  it  in  any  person,  natural  or  artificial,  for 
the  common  good  is  not  used  or  is  misused,  or  is  abused ;  and  it 
is  not  bound  to  inquire  whether  some  one  or  more  of  its  citizens 
has  not  thereby  received  a  special  injury  for  which  he  may  recover 
damages  in  his  private  suit.  Such  an  injury  wounds  the  sov- 
ereignty of  the  State  and  thereby,  in  a  legal  sense,  injures  the  en- 
tire body  politic.  The  State,  in  such  a  case  as  this,  has  no  other 
adequate  remedy.  It  may  proceed,  it  is  true,  to  annul  the  cor- 
poration, as  has  been  held  in  many  cases  where  corporations  had 
neglected  public  duties.  People  v.  Fishkill  &  B.  P.  Railroad  Co., 
27  Barb.  452, 458 ;  People  v.  H.  &  C.  Turnpike  Co.,  23  Wend.  254 ; 
Turnpike  Co.  v.  State,  3  Wall.  210;  People  v.  K.  &  M.  Turnpike 
Co.,  23  Wend.  208 ;  People  v,  B.  &  R.  Turnpike  Co.,  id,,  222 ; 
Charles  River  Bridge  Co.  v,  Warren  Bridge,  7  Pick.  344.  But  that 
remedy  is  not  adequate,  for  it  only  destroys  functions  where  the 
public  interests  require  their  continued  existence  and  enforcement. 
It  has,  therefore,  an  election  which  of  these  remedies  to  pursue. 
State  V,  H.  &  N.  H.  Railroad  Co.,  29  Conn.  538 ;  People  v.  A.  & 
V.  Railroad  Co.,  24  N.  Y.  261 ;  Talcott  v.  Pine  Grove,  supra. 

Undoubtedly  a  sound  discretion  is  vested  in  its  law  officer  to 
decide  whether  the  exigency  is  such  as  to  call  for  the  use  of  either 
remedy,  as  it  is  ultimately  for  the  court  to  judge  whether  the 
elected  remedy  should  be  applied.  But  upon  the  question  of 
power  and  of  sufficient  legal  injury  to  justify  its  use,  where  the 
corporation  neglects  or  refuses  to  exercise  its  franchises  or  per- 
form its  duties,  there  seems  to  us  no  reason  to  doubt. 

Nor  do  we  think  the  fact  that  injured  individuals  may  have  pri- 
vate remedies  for  the  damages  they  have  sustained  by  neglect  of 
duties,  precludes  the  State  from  its  remedy  by  mandamus.  Where 
^'^^^-^^^  .^-^^'-^^  the  injury  is  to  a  single  person  under  circumstances  which  do  not 

affect  the  general  public,  the  courts,  in  the  exercise  of  their  discre- 
tion, have  properly  refused  this  remedy  on  his  relation.  The 
injured  party  is  then  the  suitor;  he  has  an  adequate  remedy  by 
private  action  for  damages.  That  was  the  case  of  People  ex  rel. 
Ohlen  V,  Erie  Railway  Co.,  22  Hun,  533,  relied  upon  by  the  court 
below,  in  which  the  court  held  that  the  relator's  remedy  was  by 
suit  for  damages  and  not  by  mandamus.  That  case  is  not  au- 
thority for  denying  the  writ  to  the  Attorney-General  for  a  neglect 
or  refusal  by  corporations  to  exercise  their  franchises  to  an  ex- 
tent which  affects  a  great  number  of  citizens,  and  continues  for  a 
considerable  period  of  time ;  nor  does  it  deny  the  right  of  the  peo- 
ple acting  on  their  own  behalf  and  in  their  own  suit  to  pursue  this 
remedy  in  any  case  of  neglect  or  refusal  to  exercise  a  public  func- 
tion which  the  interest  of  the  people  require  should  be  kept  in 
vigorous  and  efficient  use. 
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The  court,  in  that  case,  recognizes  the  distinction  when  it  says 
"  an  exception  exists,"  ..."  where  a  corporation  suspends 
the  exercise  of  its  franchises."  The  suspension  of  the  exercise  of 
corporate  functions  is  the  gravamen  of  the  complaint  in  this  case ; 
and  the  case  cited  is  no  authority  for  denying  the  writ  when  the 
people  come  into  court  with  their  own  suit,  by  their  Attorney- 
General,  to  move  for  a  writ  of  mandamus  on  allegations  of  an 
alleged  long-continued  and  very  general  suspension  of  a  corporate 
duty. 

It  was  supposed  by  the  court  below  that  the  provisions  of  §  28 
of  the  act  of  1850  (c.  140)  as  amended  by  c.  133  of  the  Laws  of  7^'*r  ^^'^ 
1880,  which  provide  that  railroad- <:orporations  shall  have  power  ci^^^    ^ 
•t6  regulate  the  tiniie  and  maimer  in  whichpassengers  and  pr<^-  j^j\^ 
crty-ghall  be  transported/'  interfere  in  some  way  with  the  power     ' — 
to  grant  the  writ.    Undoubtedly  that  provision  gives  the  discretion     ^"^ 
which  the  learned  judge  states ;  but  it  cannot  be  so  construed  as  to. 
justify  a  general  or  partial  suspension  of  the  duty  of  receiving 
and  transporting  freight.    Language  of  that  kind  in  a  similar  act 
was  correctly  construed  by  Dickerson,  J.,  in  the  Railroad  Com- 
missioners V.  Portland  &  Oxford  Railroad  Co.,  63  Me.  269.    We 
adopt,  but  have  not  room  to  quote  his  language. 

Having  determined  the  question  of  the  right  of  the  State  to 
prosecute  the  writ  of  mandamus  on  the  ground  of  refusal  or 
neglect  of  a  corporation  to  exercise  its  duty  of  carrier,  it  remains 
to  be  seen  whether  a  case  which  would  justify  the  granting  of  the 
writ  was  presented.  The  case  stands  altogether  upon  the  facts 
presented  by  the  appellants.  The  course  taken  by  the  respondents 
must  be  regarded  as  an  admission  of  the  material  facts  contained 
in  the  petition  and  affidavits. 

The  petition  in  each  case  alleges  that  the  said  railroad  company, 
since  about  the  i6th  day  of  June,  1882, ''  has  substantially  refused 
to  discharge  its  duties  as  a  common  carrier,  and  has,  to  a  material 
degree,  suspended  the  exercise  of  its  franchises  by  refusing  to  take 
freight  which  has  been  offered  at  its  stations  in  the  city  of  New 
York  for  transportation,  at  the  usual  rates  and  upon  the  usual  \  jT 
terms ;"  and  that  said  railway  company  "has  refused  to  accept  and  7  ' 
transport  the  greater  part  of  the  outgoing,  and  to  deliver  the 
incoming  freight  and  property  of  the  merchants  doing  business  in 
the  city  of  New  York,  who  have  relations  with  and  need  for  the 
services  of  such  railway,  and  has  refused  to  them  to  furnish 
adequate  transportation  for  the  same,  so  that  from  that  date  the 
business  community  of  the  city  of  New  York  are  unable  to  obtain 
sufficient  and  adequate  transportation  for  their  goods  on  said  rail- 
road, although  they  have  offered  the  same  on  the  usual  terms  and 
rates  of  transportation ;  but  said  railroad  has  uniformly  delayed 


A 


320    PEOPLE  OF  ST.  OF  N.  Y.  V.  N.  Y.  C.  &  H.  R.  R.  R.  CO.    [CH AP.  II. 

and  sometimes  peremptorily  refused  to  receive  and  deliver  freight, 
and  to  transport  the  outgoing  freight  as  aforesaid,  and  at  certain 
points  within  the  State  has  declined  to  receive  incoming  freight, 
whereby  great  loss  and  damages  accrue  to  the  people  of  the  State 
of  New  York,  for  which  there  is  no  adequate  remedy  in  damages, 
and  that  the  trade  and  commerce  of  said  city  is  greatly  injured  by 
the  action  of  the  said  railroad.^' 

These  allegations  are  broad  enough  to  show  a  quite  general  and 
largely  injurious  refusal  and  neglect  to  perform  the  duties  of  car- 
rier. The  affidavits  go  far  to  sustain  these  allegations ;  but  it  is 
not  important  to  examine  them  minutely,  because  the  omission  of  a 
demurrer  ore  tenus  extends  to  and  admits  the  well-pleaded  aver- 
ments of  the  petition.  Stated  very  briefly,  the  affidavits  show  that, 
for  about  two  weeks,  the  respondents  failed  and  neglected  to  re- 
ceive from  three-quarters  to  seven-eighths  of  the  goods  offered 
for  transportation  from  the  city,  and  large  quantities  seeking 
transportation  to  the  city ;  and  in  many  instances  refused  to  receive 
goods  offered,  and  turned  them  back  and  closed  their  gates  dur- 
ing business  hours,  thus  causing  a  stoppage  of  all  delivery  of 
freight ;  that  in  some  instances  unusual  terms  were  sought  to  be 
imposed  as  a  condition  of  receiving  goods,  which  would  increase 
the  risks  of  the  owner ;  that  the  refusal  to  receive  goods  did  not 
arise  from  any  unwillingness  or  inability  on  the  part  of  the  ship- 
per to  pay  charges,  but  was  wholly  the  act  of  respondents ;  that  it 
was  so  continuous  and  extensive  that  it  seriously  interfered  with 
the  business  operations  of  the  citizens  of  New  York,  deteriorated 
the  value  of  many  commodities,  and  caused  a  diversion  of  trade 
from  the  city ;  that  great  losses  were  caused,  and  especially  that 
large  quantities  of  perishable  goods,  by  reason  of  non-delivery, 
were  destroyed,  to  the  value  of  many  thousand  dollars ;  that  a  vast 
amount  of  freight,  equal,  as  estimated,  to  360,000  tons,  was  thus 
detained  or  refused  carriage ;  that  large  numbers  of  carmen  were 
detained  in  their  efforts  to  deliver  freight,  and  the  injury  to  that 
branch  of  business  is  estimated  at  not  less  than  $50,000,  while 
the  aggregate  of  injuries  is  estimated  at  some  millions.  These 
are  the  substantial  facts  conceded  by  the  respondents  at  the  Spe- 
cial Term.  Surely  it  cannot  be  doubted  that  these  facts,  being 
true  and  unexcused,  showed  a  strong  case  for  the  interference  of 
the  State. 

The  only  question  is,  whether  the  course  and  conduct  of  the  re- 
spondents was  so  far  excused  by  anything  appearing  in  the  peti- 
tion and  affidavits  that  the  court  was  justified  in  denying  the 
motion  for  the  writ  on  its  merits,  or  in  a  wise  exercise  of  its  judi- 
cial discretion. 

The  excuse  appears  only  in  the  statements  of  the  reasons  as- 
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signed  by  the  respondents  for  their  refusal  to  accept,  transport 
and  deliver  the  freight  and  property.  In  the  petition  it  is  stated  in 
these  words,  "  that  the  persons  in  their  employ  handling  such 
freight  refuse  to  perform  their  work  unless  some  small  advance, 
said  to  be  three  cents  per  hour,  is  paid  them  by  the  said  railroad 
corporation."  The  affidavits  show,  it  may  in  short  be  said,  that  the 
skilled  freight  handlers  of  the  respondents,  who  had  been  work- 
ing at  the  rate  of  seventeen  cents  per  hour  (or  one  dollar  and 
seventy  cents  for  ten  hours),  refused  to  work  unless  twenty  cents 
per  hour,  or  two  dollars  per  day  of  ten  hours,  were  paid,  and  that 
their  abandonment  of  the  work,  and  the  inefficiency  of  the  un- 
skilled men  afterward  employed,  caused  the  neglect  and  refusal 
complained  of. 

It  is  not  alleged  or  shown  that  the  workmen  committed  any 
unlawful  act,  and  no  violence,  no  riot,  and  no  unlawful  inter- 
ference with  other  employees  of  the  respondents  appear.  It  is 
urged  in  effect  that  the  court  should  regard  the  case  as  one  of 
unlawful  duress,  caused  by  some  breach  of  law  sufficiently  violent 
to  prevent  the  reception  and  transportation  of  freight.  There  is 
nothing  in  the  papers  to  justify  this  contention.  According  to 
the  statements  of  the  case,  a  body  of  laborers,  acting  in  concert, 
fixed  a  price  for  their  labor,  and  refused  to  work  at  a  less  price. 
The  respondents  fixed  a  price  for  the  same  labor,  and  refused  to 
pay  more.  In  doing  this  neither  did  an  act  violative  of  any  law, 
or  subjecting  either  to  any  penalty.  The  respondents  had  a  law- 
ful right  to  take  their  ground  in  respect  of  the  price  to  be  paid, 
and  adhere  to  it,  if  they  chose ;  but  if  the  consequence  of  doing  so 
were  an  inability  to  exercise  their  corporate  franchises  to  the 
great  injury  of  the  public,  they  cannot  be  heard  to  assert  that 
such  consequence  must  be  shotildered  and  borne  by  an  innocent 
public,  who  neither  directly  nor  indirectly  participated  in  their 
causes. 

If  it  had  been  shown  that  a  "  strike  "  of  their  skilled  laborers 
had  been  caused  or  compelled  by  some  illegal  combination  or 
organized  body,  which  held  an  unlawful  control  of  their  actions, 
and  sought  through  them  to  enforce  its  will  upon  the  respond- 
ents, and  that  the  respondents,  in  resisting  such  unlawful  efforts, 
had  refused  to  obey  unjust  and  illegal  dictation,  and  had  used  all 
the  means  in  theitlpQwer  to^mployother  men  in  sufficient  num- 
bers to  do  thfi..^rk,  and  thsS^the  reTusal  and  neglect  complained 
of  had  grown  out  of  such  a  state  of  facts,  a  very  different  case  for 
the  exercise  of  the  discretion  of  the  court,  as  well  as  of  the  Attor- 
ney-General, would  have  been  presented.  Whether  such  a  state 
of  facts  could  have  been  shown  or  not  we  cannot  judicially  know. 
The  present  case  must  stand  or  fall  upon  the  papers  before  us  ; 
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and  we  are  not  to  be  swerved  from  thus  disposing  of  it  by  any 
suggestion  of  facts  not  in  the  case  which  might  lead,  if  they  ap- 
peared, to  some  other  result.  The  most  that  can  be  found  from 
the  petition  and  affidavits  is  that  the  skilled  freight  handlers  of 
the  respondents  refused  to  work  without  an  increase  of  wages  to 
the  amount  of  three  cents  per  hour ;  that  the  respondents  refused 
to  pay  such  increase ;  that  the  laborers  then  abandoned  the  work, 
and  that  the  respondents  did  not  procure  other  laborers  competent 
or  sufficient  in  number  to  do  the  work,  and  so  the  numerous  evils 
complained  of  fell  upon  the  public,  and  were  continuous  until  the 
people  felt  called  upon  to  step  in  and  seek  to  remedy  them  by  pro- 
ceedings for  mandamus. 

These  facts  reduce  the  question  to  this :  Can  railroad  corpora- 
tions refuse  or  neglect  to  perform  their  public  duties  upon  a  con- 
troversy with  their  employees  over  the  cost  or  expense  of  doing 
them?  We  think  this  question  admits  of  but  one  answer.  The 
excuse  has  in  law  no  validity.  The  duties  imposed  must  be  dis- 
JLf^^       I       charged  at  whatever  cost.  They  cannot  be  laid  down  or  abandoned 

or  suspended  without  the  legally  expressed  consent  of  the  State. 
The  trusts  are  active,  potential,  and  imperative,  and  must  be  exe- 
cuted until  lawfully  surrendered,  otherwise  a  public  highway  of 
great  utility  is  closed  or  obstructed  without  any  process  recog- 
nized by  law.  This  is  something  no  public  officer  charged 
with  the  same  trusts  and  duties  in  regard  to  other  public  high- 
ways can  do  without  subjecting  himself  to  mandamus  or  indict- 
ment. 

We  are  not  able  to  perceive  the  difficulties  that  embarrassed  the 
court  below  as  to  the  form  of  a  writ  of  mandamus  in  such  cases. 
It  is  true  the  writ  must  be  specific  as  to  the  thing  to  be  done ;  but 
the  thing  to  be  done  in  this  case  was  to  resume  the  duties  of  car- 
riers of  the  goods  and  property  offered  for  transportation ;  that  is, 
to  receive,  carry,  and  deliver  the  same  under  the  existing  rules  and 
regulations  as  the  business  had  been  accustomed  to  be  done.  There 
was  no  necessity  to  specify  what  kind  of  goods  should  be  first  re- 
ceived and  carried,  or  whose  goods,  or  indeed  to  take  any  notice 
of  the  details  of  the  established  usages  of  the  companies.  It  was 
the  people  who  were  invoking  the  writ  on  their  own  behalf  and 
not  for  some  private  suitor,  or  to  redress  individual  injuries.  The 
prayer  of  the  petition  indicated  the  proper  form  of  the  writ.  Upon 
the  return  to  the  writ  all  questions,  whether  what  has  been  done  is 
a  sufficient  compliance  with  its  commands,  may  properly  arise  and 
become  a  subject  of  further  consideration.  People  ex  rel.  Green  v. 
D.  &  C.  Railroad  Co.,  58  N.  Y.  152, 160,  161.  They  need  not  have 
been  anticipated.  It  is  suggested  that  the  time  has  now  passed 
when  such  a  writ  can  be  of  any  valuable  effect.    This  is  probably 
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SO,  but  we  are  governed  by  the  record  in  disposing  of  the  appeal 
and  not  by  subsequently  occurring  events. 

The  appellants  labor  now  under  a  judgment  alleged  to  be  inju- 
rious to  the  rights  they  possessed  when  it  was  pronounced,  and 
harmful  to  them  as  a  precedent.  If  erroneous  they  are  entitled  to 
have  that  judgment  reversed,  and  to  be  indemnified,  in  the  discre- 
tion of  the  court,  for  the  costs  incurred  on  the  appeal  made  neces- 
sary by  the  error. 

We  think  the  court  below  had  power  to  award  the  writ,  and  that 
upon  the  case  presented  it  was  error  to  refuse  it. 

The  order  should  be  reversed,  with  the  usual  costs,  and  an  order 
entered,  if  deemed  advisable  from  any  existing  circumstances  by 
the  Attorney-General,  awarding  the  writ. 

Daniels  and  Brady,  JJ.,  concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements  in 
each  case.  ' 


NORTHERN  PACIFIC  RAILROAD  CO.  v.  WASHINGTON 

TERRITORY  ex  rel.  DUSTIN. 

In  the  Supreme  Court  of  the  United  States,  January  4, 

1892. 

[Reported  in  142  United  States  Reports  492.] 

A  PETITION  in  the  name  of  the  Territory  of  Washington,  at 
the  relation  of  the  prosecuting  attorney  for  the  county  of  Yakima 
and  four  other  counties  in  the  Territory,  was  filed  in  the  District 
Court  of  the  Fourth  Judicial  District  of  the  Territory,  on  February 
20, 1885,  ^or  a  mandamus  to  compel  the  Northern  Pacific  Railroad 
Co.  to  erect  and  maintain  a  station  at  Yakima  City,  on  the  Cascade 
branch  of  its  railroad,  extending  from  Pasco  Junction  on  the 
Columbia  River  up  the  valley  of  the  Yakima  River,  and  through 
the  county  of  Yakima,  toward  Puget  Sound,  and  to  stop  its  trains 
there  to  receive  and  deliver  freigjjt,  and  to  receive  and  let  off 
passengers.* 

The  petition  set  forth  at  length  the  size  and  importance  of 
Yakima  City  and  its  need  of  railroad  accommodations;  alleged 
that  it  was  the  county  seat  of  Yakima  County,  a  county  having 
more  than  4000  inhabitants,  and  had  a  court-house  where  courts  of 
the  United  States  and  of  the  Territory  were  held,  and  a  United 
States  land  office ;  that  the  defendant  had  refused  to  establish  a 

*0n1y  a  portion  of  the  statement  of  facts  is  given. — Ed. 
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freight  and  passenger  station  or  to  stop  its  trains  at  Yakima  City, 
but  was  building  a  freight  and  passenger  station  and  stopping  its 
trains  at  the  rival  town  of  North  Yakima,  four  miles  farther  north, 
which  it  had  laid  out  on  its  own  unimproved  land,  and  was  ruin- 
ing Yakima  City  for  the  purpose  of  enhancing  the  value  of  its  own 
town  site. 

The  answer,  filed  June  i,  1885,  said  nothing  as  to  the  court- 
house ;  admitted  that  at  the  time  of  filing  the  petition  there  was  a 
United  States  land  ofHce  at  Yakima  City,  but  alleged  that  it  had 
since  been  removed  by  order  of  the  President  of  the  United  States 
to  North  Yakima ;  admitted  that  Yakima  City  heretofore  had  500 
inhabitants,  but  alleged  that  since  the  construction  of  the  de- 
fendant's railroad  two-thirds  of  them  had  removed  with  their 
houses  and  other  buildings  to  North  Yakima,  and  others  were 
continually  abandoning  it,  and  no  buildings  or  business  were  re- 
placing those  taken  away ;  denied  that  it  had  laid  out  the  town  of 
North  Yakima  for  the  purpose  of  enhancing  the  value  of  its  own 
property  or  for  the  purpose  of  injuring  the  property  of  any  other 
person,  town,  or  city;  and  alleged  that  there  was  not  business 
enough  to  warrant  more  than  one  station  on  this  part  of  its  road, 
and  that  North  Yakima  was  a  much  larger  and  more  prosperous 
town  than  Yakima  City  ever  was,  and  was  a  more  convenient  point 
for  the  people  of  the  neighboring  valleys,  who  were  more  than 
fifteen  times  as  many,  and  had  more  than  fifteen  times  as  much 
taxable  property,  as  the  people  living  in  Yakima  City  and  its  im- 
mediate vicinity. 

The  parties  also  made  allegations  and  denials,  and  (after  the 
filing  of  a  replication  not  copied  in  the  record)  introduced  evidence 
at  the  trial  by  a  jury,  as  to  the  matters  afterward  stated  in  the 
special  verdict,  which  was  returned  October  17,  1885,  in  answer 
to  forty-six  questions  submitted  by  the  court,  and  was  in  sub- 
stance as  follows : 

In  January,  1885,  the  defendant  carried  freight  and  passengers 
for  hire  on  its  railroad  to  and  from  Yakima  City,  and  kept  an 
agent  there  who  attended  to  the  freight  and  sold  tickets  to  pas- 
sengers. But  before  February  20,  1885,  having  completed  its 
road  to  North  Yakima,  it  ceas^  to  stop  its  trains  at  Yaldma  City, 
and  established  a  freight  and  passenger  station  at  North  Yakima ; 
and,  pursuant  to  sec.  4  of  its  charter,  tendered  its  road  to  the 
United  States  as  fully  completed  and  equipped  from  Pasco  Junc- 
tion to  or  beyond  Yakima  City,  and  caused  to  be  appointed  by 
the  President  of  the  United  States  commissioners  to  examine  and 
report  on  the  condition  of  the  road.  On  March  16,  1885,  that 
part  of  its  road  from  Pasco  Junction  by  Yakima  City  to  North 
Yakima  had  not  been  turned  over  to  the  operating  department  of 
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the  company,  but  the  freight  and  passenger  trains  were  not  run  as 
subordinate  to  the  construction  of  the  road. 

In  January,  1885,  Yakima  City  was  the  oldest  and  largest  town, 
and  the  most  important  business  centre,  on  the  Cascade  branch  of 
the  defendant's  railroad,  between  the  Columbia  River  and  Puget 
Sound.  On  February  20,  1885,  and  when  the  defendant  built  and 
operated  its  road  to  Yakima  City,  the  amount  of  business  done  at 
Yakima  City  annually  was  $250,000,  its  population  was  500,  and 
there  was  no  other  town  or  business  centre  of  any  importance  in 
Yakima  County. 

On  October  17,  1885,  Yakima  City  was  the  largest  town,  and 
the  most  important  business  centre  in  the  county,  except  the  town 
of  North  Yakima;  the  population  of  Yakima  City  was  150;  there 
were  seventy  children  attending  school  there;  and  it  had  two 
hotels,  a  flour  mill,  thirteen  stores  and  places  of  business,  twenty- 
seven  dwelling  houses  and  but  a  limited  amount  of  industries  re- 
quiring railroad  facilities.  The  amount  of  business  furnished  by 
Yakima  City  to  the  defendant  over  that  portion  of  its  road  between 
Pasco  Junction  and  North  Yakima  in  the  summer  of  1885  was  in 
June  16^000  pounds,  in  July  4000  pounds,  in  August  none,  in 
September  2400  pounds,  in  October  none ;  and  during  that  period 
no  product  of  Yakima  City  or  the  country  adjoining  was  furnished 
by  any  one  to  be  carried  over  the  defendant's  road. 

There  is  a  safe  and  suitable  place  for  a  freight  and  passenger 
station  in  Yakima  City  on  the  line  of  the  defendant's  road,  and 
the  defendant  has  the  ability  to  construct  and  maintain  such  a 
station  there,  with  freight  and  passenger  facilities.  If  the  de- 
fendant had  done  so,  Yakima  City  would  have  retained  its  former 
size  and  importance.  No  demand  was  ever  made  upon  the  defend- 
ant for  the  establishment  of  a  freight  and  passenger  station  there. 
The  expense  of  constructing  and  fitting  for  practical  use  a  station 
and  warehouse  at  Yakima  City  would  be  about  $8000,  and  of 
keeping  the  requisite  agents  there  $150  a  month.  The  wear  and 
tear  and  cost  of  stopping  a  train  at  a  station  is  $1. 

The  passenger  and  freight  traffic  of  the  people  living  in  the 
valleys  of  the  streams  entering  the  Yakima  River  at  and  near 
Yakima  City  and  North  Yakima,  considering  them  as  a  com- 
munity, would  be  better  accommodated  at  North  Yakima  than  at 
Yakima  City.  There  are  other  stations  for  receiving  freight  and 
passengers  on  that  part  of  the  defendant's  railroad,  extending 
from  Pasco  Junction  to  North  Yakima,  called  Yakima  Division, 
furnishing  sufficient  facilities  for  all  the  country  below  North 
Yakima;  and  the  earnings  of  that  division  are  not  sufficient  to 
pay  its  running  expenses. 

On  the  verdict  of  the  jury  and  the  admissions  in  the  pleadings. 


326    N.  PAC.  R.  R.  CO.  V.  WASH.  TER.  ex  reL  DUSTIN.    [CHAP.  II. 

each  party  moved  for  judgment ;  and  on  April  23,  1886,  the  Dis- 
trict Court  ordered  a  peremptory  mandamus  to  issue,  in  accord- 
ance with  the  prayer  of  the  petition.  The  record  showed  that  the 
District  Court  during  the  previous  proceedings  in  the  case  was 
held  at  Yakima  City,  but  at  the  time  of  rendering  judgment  was 
held  at  North  Yakima,  to  which  the  county  seat  and  the  court- 
house had  been  removed  pursuant  to  the  statute  of  the  Territory 
of  January  9,  1886.  Laws  of  Washington  Territory  of  1885-86, 
pp.  57,  457.  On  appeal  to  the  Supreme  Court  of  the  Territory, 
the  judgment  of  the  District  Court  was  affirmed.  3  Wash.  Ter. 
303.    The  defendant  thereupon  sued  out  this  writ  of  error. 

A,  H,  Garland  for  plaintiff  in  error.    James  McNaught  and 
H.  /.  May  were  with  him  on  the  brief. 
No  appearance  for  defendant  in  error. 

Gray,  J.,  after  stating  the  case  as  above,  delivered  the  opinion 

of  the  court. 

^     A  writ  of  mandamus  to  compel  a  railroad  corporation  to  do  a 

,y,^,^,„u^^  ^"^  1   particular  act  in  constructing  its  road  or  buildings,  or  in  running 

•     /    its  trains,  can  be  issued  only  when  there  is  a  spe^fic  legal  duty 

z*-/^"*^''^^    I     on  its  part  to  do  that  act,  and  clear  proof  of  a  breach  of  that  duty. 

^J^d!^        V        If^  as  in  Union  Pacific  Railroad  v.  Hall,  91  Ur"Sr^43,~  the 

.^La/^  charter  of  a  railroad  corporation  expressly  requires  it  to  main- 

*^         '  tain  its  railroad  as  a  continuous  line,  it  may  be  compelled  to  do 

so  by  mandamus.  So  if  the  charter  requires  the  corporation  to 
construct  its  road  and  to  run  its  cars  to  a  certain  point  on  tide 
water  (as  was  held  to  be  the  case  in  State  v,  Hartford  &  New 
Haven  Railroad,  29  Conn.  538),  and  it  has  so  constructed  its 
road,  and  used  it  for  years,  it  may  be  compelled  to  continue  to  do 
so.  And  mandamus  will  lie  to  compel  a  corporation  to  build  a 
bridge  in  accordance  with  an  express  requirement  of  statute. 
New  Orleans,  etc.,  Railway  v,  Mississippi,  112  U.  S.  12 ;  People  v, 
Boston  &  Albany  Railroad,  70  N.  Y.  569. 

But  if  the  charter  of  a  railroad  corporation  simply  authorizes 
the  corporation,  without  requiring  it,  to  construct  and  maintain  a 
railroad  to  a  certain  point,  it  has  been  held  that  it  cannot  be  com- 
pelled by  mandamus  to  complete  or  to  maintain  its  road  to  that 
point,  when  it  would  not  be  remunerative.  York  &  North  Mid- 
*  land  Railway  v.  The  Queen,  i  El.  &  Bl.  858 ;  Great  Western  Rail- 
way V,  The  Queen,  i  El.  &  Bl.  874 ;  Commonwealth  v,  Fitchburg 
Railroad,  12  Gray,  180;  State  v.  Southern  Minnesota  Railroad, 
18  Minn.  40. 

The  difficulties  in  the  way  of  issuing  a  mandamus,  to  compel 

the  maintenance  of  a  railroad  and  the  running  of  trains  to  a 

j     terminus  fixed  by  the  charter  itself,  are  much  increased  when  it 

^  ^        \     \^  sought  to  compel  the  corporation  to  establish  or  to  maintain  a 
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Station  and  to  stop  its  trains  at  a  particular  place  on  the  line  of  its  ^^ 
road.    The  location  of  stations  and  warehouses  for  receiving  and 
delivering  passengers  and  freight  involves  a  comprehensive  view  ^ 
of  the  interests  of  the  public  as  well  as  of  the  corporation  and  its 
stockholders,  and  a  consideration  of  many  circumstances  concern- 
mg  the  amount  of  population  and  business  at,  or  near,  or  within  / 
convenient  access  to  one  point  or  another,  which  are  more  appro- 
priate to  be  determined  by  the  directors,  or,  in  case  of  abuse  of 
their  discretion,  by  the  legislature,  or  by  administrative  boards  en- 
trusted by  the  legislature  with  that  duty,  than  by  the  ordinary  judi- 
cial tribunals. 

The  defendant's  charter,  after  authorizing  and  empowering  it 
to  locate,  construct,  and  maintain  a  continuous  railroad  "  by  the 
most  eligible  route,  as  shall  be  determined  by  said  company," 
within  limits  described  in  the  broadest  way,  both  as  to  the  termi- 
nal points  and  as  to  the  course  and  direction  of  the  roads ;  and  vest- 
ing it  with  "all  the  powers,  privileges,  and  immunities  neces- 
sary to  carry  into  effect  the  purposes  of  this  act  as  herein  set 
forth ; "  enacts  that  the  road  "  shall  be  constructed  in  a  substantial 
and  workmanlike  manner,  with  all  the  necessary  draws,  culverts, 
bridges,  viaducts,  crossings,  turnouts,  stations,  and  watering 
places,  and  all  other  appurtenances."  The  words  last  quoted  are 
but  a  general  expression  of  what  would  be  otherwise  implied  by 
law,  and  cover  all  structures  of  every  kind  needed  for  the  com- 
pletion and  maintenance  of  the  railroad.  They  cannot  be  con- 
strued as  imposing  any  specific  duty,  or  as  controlling  the  discre- 
tion in  these  respects  of  a  corporation  entrusted  with  such  large 
discretionary  powers  upon  the  more  important  questions  of  the 
course  and  the  termini  of  its  road.  The  contrast  between  these 
general  words  and  the  specific  requirements,  which  follow  in  the 
same  section,  that  the  rails  shall  be  manufactured  from  American 
iron,  and  that  "  a  uniform  gauge  shall  be  established  throughout 
the  entire  length  of  the  road,"  is  significant. 

To  hold  that  the  directors  of  this  corporation,  in  determining 
the  number,  place  and  size  of  its  stations  and  other  structures,   /    .p 
having  regard  to  the  public  convenience  as  well  as  to  its  own   \      \  * 
pecuniary  interests,  can  be  controlled  by  the  courts  by  writ  of 
mandamus,  would  be  inconsistent  with  many  decisions  of  high 
authority  in  analogous  cases. 

The  Constitution  of  Colorado  of  1876,  art.  15,  sec.  .t,  provided 
that  "  all  railroads  shall  be  public  highways,  and  all  railroad  com- 
panies shall  be  common  carriers ;  "  and  that  "  every  railroad  com- 
pany shall  have  the  right  with  its  road  to  intersect,  connect  with, 
or  cross  any  other  railroad."  Sec.  6  of  the  same  article  was  as  fol- 
lows :  "  All  individuals,  associations,  and  corporations  shall  have 
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equal  rights  to  have  persons  and  property  transported  over  any 
railroad  in  this  State,  and  no  undue  or  unreasonable  discrimination 
shall  be  made  in  charges  or  facilities  for  transportation  of  freight 
or  passengers  within  the  State,  and  no  railroad  company,  nor  any 
lessee,  manager,  or  employee  thereof,  shall  give  any  preference  to 
individuals,  associations,  or  corporations  in  furnishing  car  or 
motive  power."  The  General  Laws  of  Colorado  of  1877,  c.  19, 
§111,  authorized  every  railroad  company  "  to  cross,  intersect,  or 
connect  its  railways  with  any  other  railway ; "  "  to  receive  and 
convey  persons  and  property  on  its  railway ; "  and  "  to  erect  and 
maintain  all  necessary  and  convenient  buildings  and  stations, 
fixtures  and  machinery,  for  the  convenience,  accommodation,  and 
use  of  passengers,  freights,  and  business  interests,  or  which  may 
be  necessary  for  the  construction  or  operation  of  said  railway." 
This  court  held  that  sec.  6  of  art.  15  of  the  Constitution  of  Col- 
orado was  only  declaratory  of  the  common  law;  that  the  right 
secured  by  sec.  4  to  connect  railroads  was  confined  to  their  con- 
nection as  physical  structures,  and  did  not  imply  a  connection  of 
business  with  business ;  and  that  neither  the  common  law,  nor  the 
Constitution  and  statutes  of  Colorado,  compelled  one  railroad  cor- 
poration to  establish  a  station  or  to  stop  its  cars  at  its  junction 
with  the  railroad  of  another  corporation,  although  it  had  estab- 
lished a  union  station  with  the  connecting  railroad  of  a  third  cor- 
poration, and  had  made  provisions  for  the  transaction  there  of  a 
joint  business  with  that  corporation.  Waite,  Ch.  J.,  in  delivering 
the  opinion,  said :  ''  No  statute  requires  that  connected  roads  shall 
adopt  joint  stations,  or  that  one  railroad  company  shall  stop  at  or 
make  use  of  the  station  of  another.  Each  company  in  the  State 
has  the  legal  right  to  locate  its  own  stations,  and,  so  far  as  statu- 
tory regulations  are  concerned,  is  not  required  to  use  any  other. 
A  railroad  company  is  prohibited,  both  by  the  common  law  and 
by  the  Constitution  of  Colorado,  from  discriminating  unreasonably 
in  favor  of  or  against  another  company  seeking  to  do  business  on 
its  road ;  but  that  does  not  necessarily  imply  that  it  must  stop  at 
the  junction  of  one  and  interchange  business  there,  because  it 
has  established  joint  depot  accommodations  and  provided  facilities 
for  doing  a  connecting  business  with  another  company  at  another 
place.  A  station  may  be  established  for  the  special  accommoda- 
tion of  a  particular  customer ;  but  we  have  never  heard  it  claimed 
that  every  other  customer  could,  by  a  suit  in  equity,  in  the  absence 
of  a  statutory  or  contract  right,  compel  the  company  to  establish 
a  like  station  for  his  special  accommodation  at  some  other  place. 
Such  matters  are,  and  always  have  been,  proper  subjects  for  legis- 
lative consideration,  unless  prevented  by  some  charter  contract; 
but,  as  a  general  rule,  remedies  for  injustice  of  that  kind  can  only 
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be  obtained  from  the  legislature.  A  court  of  chancery  is  not,  any 
more  than  is  a  court  of  law,  clothed  with  legislative  power." 
Atchison,  Topeka  &  Santa  Fe  Railroad  v.  Denver  &  New  Orleans 
Railroad,  no  U.  S.  667,  681,  682. 

The  Court  of  Appeals  of  New  York,  in  a  very  recent  case,  re- 
fused to  grant  a  mandamus  to  compel  a  railroad  corporation  to 
construct  and  maintain  a  station  and  warehouse  of  sufficient  capac- 
ity to  accommodate  passengers  and  freight  at  a  village  containing 
1200  inhabitants  and  furnishing  to  the  defendant  at  its  station 
therein  a  large  freight  and  passenger  business,  although  it  was 
admitted  that  its  present  building  at  that  place  was  entirely  in- 
adequate ;  that  the  absence  of  a  suitable  one  was  a  matter  of  seri- 
ous damage  to  large  numbers  of  persons  doing  business  at  that 
station ;  that  the  railroad  commissioners  of  the  State,  after  notice 
to  the  defendant,  had  adjudged  and  recommended  that  it  should 
construct  a  suitable  building  there  within  a  certain  time ;  and  that 
the  defendant  had  failed  to  take  any  steps  in  that  direction,  not  for 
want  of  means  or  ability,  but  because  its  directors  had  decided  that 
its  interests  required  it  to  postpone  doing  so.  The  court,  speak- 
ing by  Danforth,  J.,  while  recognizing  that  "a  plainer  case 
could  hardly  be  presented  of  a  deliberate  and  intentional  dis- 
regard of  the  public  interest  and  the  accommodation  of  the  pub- 
lic," yet  held  that  it  was  powerless  to  interpose ;  because  the  de- 
fendant, as  a  carrier,  was  under  no  obligation,  at  common  law,  to 
provide  warehouses  for  freight  offered,  or  station  houses  for  pas- 
sengers waiting  transportation,  and  no  such  duty  was  imposed  by 
the  statutes  authorizing  companies  to  construct  and  maintain  rail- 
roads "  for  public  use  in  the  conveyance  of  persons  and  property," 
and  to  erect  and  maintain  all  necessary  and  convenient  buildings 
and  stations  "  for  the  accommodation  and  use  of  their  passengers, 
freight,  and  business ; "  and  because,  under  the  statutes  of  New 
York,  the  proceedings  and  determinations  of  the  railroad  com- 
missioners amounted  to  nothing  more  than  an  inquest  for  in- 
formation, and  had  no  effect  beyond  advice  to  the  railroad  com- 
pany and  suggestion  to  the  legislature,  and  could  not  be  judicially 
enforced.  The  court  said :  "  As  the  duty  sought  to  be  imposed 
upon  the  defendant  is  not  a  specific  duty  prescribed  by  statute, 
either  in  terms  or  by  reasonable  construction,  the  court  cannot, 
no  matter  how  apparent  the  necessity,  enforce  its  performance  by 
mandamus.  It  cannot  compel  the  erection  of  a  station  house,  nor 
the  enlargement  of  one."  "  As  to  that,  the  statute  imports  an  au- 
thority only,  not  a  command,  to  be  availed  of  at  the  option  of  the 
company  in  the  discretion  of  its  directors,  who  are  empowered  by 
statute  to  manage  *  its  affairs,'  among  which  must  be  classed  the 
expenditure  of  money  for  station  buildings  or  other  structures 
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for  the  promotion  of  the  convenience  of  the  public,  having  regard 
also  to  its  own  interest.  With  the  exercise  of  that  discretion  the 
legislature  only  can  interfere.  No  doubt,  as  the  respondent  urges, 
the  court  may  by  mandamus  also  act  in  certain  cases  affecting  cor- 
porate matters,  but  only  where  the  duty  concerned  is  specific  and 
plainly  imposed  upon  the  corporation.*'  "  Such  is  not  the  case  be- 
fore us.  The  grievance  complained  of  is  an  obvious  one,  but  the 
burden  of  removing  it  can  be  imposed  upon  the  defendant  only  by 
legislation.  The  legislature  created  the  corporation  upon  the  the- 
ory that  Its  functions  should  be  exercised  for  the  public  benefit. 
It  may  add  other  regulations  to  those  now  binding  it,  but  the  court 
can  interfere  only  to  enforce  a  duty  declared  by  law.  The  one 
presented  in  this  case  is  not  of  that  character.  Nor  can  it  by  any 
fair  or  reasonable  construction  be  implied."  People  v.  New  York, 
Lake  Erie  &  Western  Railroad,  104  N.  Y.  58,  66,  67. 

In  Commonwealth  v.  Eastern  Railroad,  the  Supreme  Judicial 
Court  of  Massachusetts,  in  holding  that  a  railroad  corporation, 
whose  charter  was  subject  to  amendment,  alteration,  or  repeal  at 
the  pleasure  of  the  legislature,  might  be  required  by  a  subsequent 
statute  to  construct  a  station  and  stop  its  trains  at  a  particular 
place  on  its  road,  said :  "  If  the  directors  of  a  railroad  were  to 
find  it  for  the  interest  of  the  stockholders  to  refuse  to  carry  any 
freight  or  passengers  except  such  as  they  might  take  at  one  end 
of  the  road  and  carry  entirely  thropgh  to  the  other  end,  and  were 
to  refuse  to  establish  any  way  stations,  or  do  any  way  business 
for  that  reason,  though  the  road  passed  for  a  long  distance 
through  a  populous  part  of  the  State,  this  would  be  a  case  mani- 
festly requiring  and  authorizing  legislative  interference  under  the 
clause  in  question.  And  on  the  same  ground,  if  they  refuse  to 
provide  reasonable  accommodation  for  the  people  of  any  smaller 
locality,  the  legislature  may  reasonably  alter  and  modify  the  dis- 
cretionary power  which  the  charter  confers  upon  the  directors,  so 
as  to  make  the  duty  to  provide  the  accommodation  absolute. 
Whether  a  reasonable  ground  for  interference  is  presented  in  any 
particular  case  is  for  the  legislature  to  determine ;  and  their  deter- 
mination on  this  point  must  be  conclusive."    103  Mass.  254,  258. 

Upon  the  same  principle,  the  Supreme  Judicial  Court  of  Maine 
compelled  a  railroad  corporation  to  build  a  station  at  a  specified 
place  on  its  road  in  accordance  with  an  order  of  railroad  com- 
missioners, expressly  empowered  by  the  statutes  of  the  State  to 
make  such  an  order,  and  to  apply  to  the  court  to  enforce  it.  Maine 
Stat.  1871,  c.  204;  Railroad  Commissioners  v,  Portland  &  Oxford 
Railroad,  63  Me.  270. 

In  Southeastern  ^ilway  ^'.  Railway  Commissioners,  a  railway 
company  was  held,  by  Lord  Chancellor  Selbome,  Lord  Chief  Jus- 
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tice  Coleridge,  and  Lx)rd  Justice  Brett,  in  the  English  Court  of 
Appeal,  to  be  under  no  obligation  to  establish  stations  at  any  par- 
ticular place  or  places  unless  it  thought  fit  to  do  so ;  and  was  held 
bound  to  afford  improved  facilities  for  receiving,  forwarding, 
and  delivering  passengers  and  goods  at  a  station  once  established 
and  used  for  the  purpose  of  traffic,  only  so  far  as  it  had  been 
ordered  to  afford  them  by  the  railway  commissioners  within  pow- 
ers expressly  conferred  by  act  of  Parliament.    6  Q.  B.  D.  586,  592. 

The  decision  in  State  v.  Republican  Valley  Railroad,  17  Neb. 
647,  cited  in  the  opinion  below,  proceeded  upon  the  theory  (in- 
consistent with  the  judgments  of  this  court  in  Atchison,  etc.. 
Railroad  v,  Denver  &  New  Orleans  Railroad,  and  of  the  Court 
of  Appeals  of  New  York  in  People  v.  New  York,  etc..  Railroad, 
above  stated)  that,  independently  of  any  statute  requirements,  a 
railroad  corporation  might  be  compelled  to  establish  a  station  and 
to  stop  its  trains  at  any  point  on  the  line  of  its  road  at  which  the 
court  thought  it  reasonable  that  it  should. 

The  opinions  of  the  Supreme  Court  of  Illinois,  though  going 
farther  than  those  of  most  other  courts  in  favor  of  issuing  writs 
of  mandamus  to  railroad  corporations,  afford  no  countenance  for 
granting  the  writ  in  the  case  at  bar.  In  People  v,  Louisville  & 
Nashville  Railroad,  120  Illinois,  48,  a  mandamus  was  issued  to 
compel  the  company  to  run  all  its  passenger  trains  to  a  station 
which  it  had  once  located  and  used  in  a  town  made  a  terminal 
point  by  the  charter  and  which  was  a  county  seat;  because  the 
corporation  had  no  legal  power  to  change  its  location,  and  was 
required  by  statute  to  stop  all  trains  at  a  county  seat.  In  People  v. 
Chicago  &  Alton  Railroad,  130  Illinois,  175,  in  which  a  mandamus 
was  granted  to  compel  a  railroad  company  to  establish  and  main- 
tain a  station  in  a  certain  town,  the  petition  for  the  writ  alleged 
specific  facts  making  out  a  clear  and  strong  case  of  public  neces- 
sity, and  also  alleged  that  the  accommodation  of  the  pubHc  living 
in  or  near  the  town  required,  and  long  had  required,  the  estab- 
lishment of  a  station  on  the  line  of  the  road  within  the  town ;  and 
the  decision  was  that  a  demurrer  to  the  petition  admitted  both 
the  specific  and  the  general  allegations,  and  must  therefore  be 
overruled.  The  court,  at  pages  182,  183,  of  that  case,  and  again 
in  Mobile  &  Ohio  Railroad  v.  People,  132  111.  559,  571,  said :  "  It 
is  undoubtedly  the  rule  that  railway  companies,  in  the  absence  of 
statutor}'  provisions  limiting  and  restricting  their  powers,  are 
vested  with  a  very  broad  discretion  in  the  matter  of  locating,  con- 
structing, and  operating  their  railways,  and  of  locating  and  main- 
taining their  freight  and  passenger  stations.  This  discretion, 
however,  is  not  absolute,  but  is  subject  to  the  condition  that  it 
must  be  exercised  in  good  faith,  and  with  a  due  regard  to  the 
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necessities  and  convenience  of  the  public."  But  in  the  latter  case 
the  court  also  said :  "  The  company  cannot  be  compelled,  on  the 
one  hand,  to  locate  stations  at  points  where  the  cost  of  maintaining 
them  will  exceed  the  profits  resulting  therefrom  to  the  company, 
nor  allowed,  on  the  other  hand,  to  locate  them  so  far  apart  as  to 
practically  deny  to  communities  on  the  line  of  the  road  reason- 
able access  to  its  use.  The  duty  to  maintain  or  continue  stations 
must  manifestly  rest  upon  the  same  principle,  and  a  company  can- 
not, therefore,  be  compelled  to  maintain  or  continue  a  station  at  a 
point  when  the  welfare  of  the  company  and  the  conununity  in 
general  requires  that  it  should  be  changed  to  some  other  point." 
P.  570.  "  The  rule  has  been  so  often  announced  by  this  court 
that  it  is  unnecessary  to  cite  the  cases,  that  a  mandamus  will  never 
be  awarded  unless  the  right  to  have  the  thing  done  which  is 
sought  is  clearly  established."  P.  572.  And  upon  these  reasons 
the  writ  was  refused. 

Sec.  691  of  the  Code  of  Washington  Territory  of  1881,  fol- 
lowing the  common  law,  defines  the  cases  in  which  a  writ  of  man- 
damus may  issue,  as  '*  to  any  inferior  court,  corporation,  board, 
officer,  or  person  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or 
station."  By  the  same  code,  in  mandamus,  as  in  civil  actions, 
issues  of  fact  may  be  tried  by  a  jury;  the  verdict  may  be  either 
general  or  special,  and;  if  special,  may  be  in  answer  to  questions 
submitted  by  the  court;  and  material  allegations  of  the  plaintiff 
not  denied  by  the  answer,  as  well  as  material  allegations  of  new 
matter  in  the  answer  not  denied  in  the  replication,  are  deemed 
admitted,  but  a  qualified  admission  cannot  be  availed  of  by  the 
other  party,  except  as  qualified.  §§  103,  240,  242,  694,  696 ;  Bree- 
mer  v.  Burgess,  2  Wash.  Ter.  290,  296 ;  Gildersleeve  v,  Landon, 
73  N.  Y.  609.  The  replication  filed  in  this  case,  not  being  copied 
in  the  record  sent  up,  may  be  assumed,  as  most  favorable  to  the  de- 
fendant in  error,  to  have  denied  all  allegations  of  new  matter  in 
the  answer. 

The  leading  facts  of  this  case,  then,  as  appearing  by  the  special 
verdict,  taken  in  connection  with  the  admissions,  express  or  im- 
plied, in  the  answer,  are  as  follows :  The  defendant  at  one  time 
stopped  its  trains  at  Yakima  City,  but  never  built  a  station  there, 
and,  after  completing  its  road  four  miles  farther  to  North  Yakima, 
established  a  freight  and  passenger  station  at  North  Yakima, 
which  was  a  town  laid  out  by  the  defendant  on  its  own  unim- 
proved land,  and  thereupon  ceased  to  stop  its  trains  at  Yakima 
City.  In  consequence,  apparently,  of  this,  Yakima  City,  which  at 
the  time  of  filing  the  petition  for  mandamus  was  the  most  impor- 
tant town,  in  population  and  business,  in  the  county,  rapidly 
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dwindled,  and  most  of  its  inhabitants  removed  to  North  Yakima, 
which  at  the  time  of  the  verdict  had  become  the  largest  and  most 
important  town  in  the  county.  No  other  specific  facts  as  to  North 
Yakima  are  admitted  by  the  parties  or  found  by  the  jury.  The 
defendant  could  build  a  station  at  Yakima  City,  but  the  cost  of 
building  one  would  be  $8000,  and  the  expense  of  maintaining  it 
$150  a  month,  and  the  earnings  of  the  whole  of  this  division  of 
the  defendant's  road  are  insufficient  to  pay  its  running  expenses. 
The  special  verdict  includes  an  express  finding  (which  appears 
to  us  to  be  of  pure  matter  of  fact,  inferred  from  various  circum- 
stances, some  of  which  are  evidently  not  specifically  found,  and  to 
be  in  no  sense,  as  assumed  by  the  court  below,  a  conclusion  of  law) 
that  there  are  other  stations  for  receiving  freight  and  passengers 
between  North  Yakima  and  Pasco  Junction,  which  furnish  suffi- 
cient facilities  for  the  country  south  of  North  Yakima,  which 
must  include  Yakima  City ;  as  well  as  an  equally  explicit  finding 
(which  appears  to  have  been  wholly  disregarded  by  the  court  be- 
low) that  the  passenger  and  freight  traffic  of  the  people  living  in 
the  surrounding  country,  considering  them  as  a  community, 
would  be  better  accommodated  by  a  station  at  North  Yakima  than 
by  one  at  Yakima  City.  It  also  appears  of  record  that,  after  the 
verdict  and  before  the  District  Court  awarded  the  writ  of  man- 
damus, the  county  seat  was  removed,  pursuant  to  an  act  of  the 
territorial  legislature,  from  Yakima  City  to  North  Yakima. 

The  mandamus  prayed  for  being  founded  on  a  suggestion  that 
the  defendant  had  distinctly  manifested  an  intention  not  to  per- 
form a  definite  duty  to  the  public,  required  of  it  by  law,  the  peti- 
tion was  rightly  presented  in  the  name  of  the  Territory  at  the  rela- 
tion of  its  prosecuting  attorney;  Attorney-General  z\  Boston,  123 
Mass.  460,  479;  Code  of  Washington  Territory,  §  2171 ;  and  no 
demand  upon  the  defendant  was  necessary  before  applying  for  the 
writ.  Commonwealth  v,  Allegheny  Commissioners,  37  Penn.  St. 
237;  State  V.  Board  of  Finance,  9  Vroom,  259;  Mottu  v.  Prim- 
rose, 23  Md.  482 ;  Attorney-General  t/.  Boston,  123  Mass.  460,  477. 

But  upon  the  facts  found  and  admitted  no  sufficient  case  is  made 
for  a  writ  of  mandamus,  even  if  the  court  could  under  any  cir- 
cumstances issue  such  a  writ  for  the  purpose  set  forth  in  the  peti- 
tion. The  fraudulent  and  wrongful  intent,  charged  against  the 
defendant  in  the  petition,  is  denied  in  the  answer,  and  is  not  found 
by  the  jury.  The  fact  that  the  town  of  North  Yakima  was  laid 
out  by  the  defendant  on  its  own  land  cannot  impair  the  right  of 
the  inhabitants  of  that  town,  whenever  they  settled  there,  or  of 
the  people  of  the  surrounding  country,  to  reasonable  access  to  the 
railroad.  No  ground  is  shown  for  requiring  the  defendant  to 
maintain  stations  both  at  Yakima  City  and  at  North  Yakima ;  there 
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are  other  stations  furnishing  sufficient  facilities  for  the  whole 
country  from  North  Yakima  southward  to  Pasco  Junction;  the 
earnings  of  the  division  of  the  defendant's  road  between  those 
points  are  insufficient  to  pay  its  running  expenses ;  and  to  order 
the  station  to  be  removed  from  North  Yakima  to  Yakima  City 
would  inconvenience  a  much  larger  part  of  the  public  than  it 
would  benefit,  even  at  the  time  of  the  return  of  the  verdict.  And, 
before  judgment  in  the  District  Court,  the  legislature,  recogniz- 
ing that  the  public  interest  required  it,  made  North  Yakima  the 
county  seat.  The  question  whether  a  mandamus  should  issue  to 
protect  the  interest  of  the  public  does  not  depend  upon  a  state  of 
facts  existing  when  the  petition  was  filed,  if  that  state  of  facts 
has  ceased  to  exist  when  the  final  judgment  is  rendered.  In 
this  regard,  as  observed  by  Lord  Chief  Justice  Jervis  in  Great 
Western  Railway  v.  The  Queen,  already  cited,  "  there  is  a  very 
g^eat  difference  between  an  indictment  for  not  fulfilling  a  public 
duty,  and  a  mandamus  commanding  the  party  liable  to  fulfil  it." 
I  El.  &  Bl.  878.  The  court  will  never  order  a  railroad  station  to 
be  built  or  maintained  contrary  to  the  public  interest.  Texas  & 
Pacific  Railway  v.  Marshall,  136  U.  S.  393. 

For  the  reasons  above  stated,  the  judgment  of  the  Supreme 
Court  of  the  Territory  must  be  reversed,  and  the  case  remanded, 
with  directions  to  enter  judgment  for  the  defendant  dismissing 
the  petition;  and  Washington  having  been  admitted  into  the 
Union  as  a  State  by  act  of  Congress  passed  while  this  writ  of  error 
was  pending  in  this  court,  the  mandate  will  be  directed,  as  the 
nature  of  the  case  requires,  to  the  Supreme  Court  of  the  State  of 
Washington.  Act  of  February  22,  1889,  c.  180,  §§  22^  23; 
25  Stat.  682,  683. 

Judgment  reversed,  and  mandate  accordingly. 

Brewer,  J.,  with  whom  concurred  Field  and  Harlan,  JJ.,  dis- 
senting. 

I  dissent  from  the  opinion  and  judgment  in  this  case. 

The  question  is  not  whether  a  railroad  company  can  be  com- 
pelled to  build  a  depot  and  stop  its  trains  at  any  place  where  are 
gathered  two  or  three  homes  and  families;  nor  whether  courts 
can  determine  at  what  locality  in  a  city  or  town  the  depot  shall 
be  placed;  nor  even  whether,  when  there  are  two  villages  con- 
tiguous, the  courts  may  determine  at  which  of  the  two  the  com- 
pany shall  make  its  stopping  place,  or  compel  depots  at  both.  But 
the  case  here  presented  is  this:  A  railroad  company  builds  its 
road  into  a  county,  finds  the  county  seat  already  established  and 
inhabited,  the  largest  and  most  prosperous  town  in  the  county,  and 
along  the  line  of  its  road  for  many  miles.  It  builds  its  road  to 
and  through  that  county  seat ;  there  is  no  reason  of  a  public  nature 
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why  that  should  not  be  made  a  stopping  place.  For  some  reason, 
undisclosed,  perhaps  because  that  county  seat  will  not  pay  to  the 
managers  a  bonus,  or  because  they  seek  a  real  estate  speculation  in 
establishing  a  new  town,  it  locates  its  depot  on  the  site  of  a 
"  paper  "  town  the  title  to  which  it  holds,  contiguous  to  this  es- 
tablished county  seat ;  stops  only  at  the  one,  and  refuses  to  stop  at 
the  other  ;^nd  thus,  for  private  interests,  builds  up  a  new  place 
at  the  expense  of  the  old ;  and  for  this  subservience  of  its  public 
duty  to  its  private  interests,  we  are  told  that  there  is  in  the  courts 
no  redress ;  and  this  because  Congress  in  chartering  this  Northern 
Pacific  road  did  not  name  Yakima  City  as  a  stopping  place,  and 
has  not  in  terms  delegated  to  the  courts  the  power  to  interfere  in 
the  matter. 

A  railroad  corporation  has  a  publi^dut^^ perform,  as  well  as 
a  private  interest  to  subserve,  and  Ineverbefore  believed  that  the 
courts  would  permit  it  to  abandon  the  one  to  promote  the  other. 
Nowhere  in  its  charter  is  in  terms  expressed  the  duty  of  carrying 
passengers  and  freight.  Are  the  courts  impotent  to  compel  the 
performance  of  this  duty  ?  Is  the  duty  of  carrying  passengers  and 
freight  any  more  of  a  public  duty  than  that  of  placing  its  depots 
and  stopping  its  trains  at  those  places  which  will  best  accommo- 
date the  public?  If  the  State  of  Indiana  incorporates  a  railroad 
to  build  a  road  from  New  Albany  through  Indianapolis  to  South 
Bend,  and  that  road  is  built,  can  it  be  that  the  courts  may  compel 
the  road  to  receive  passengers  and  transport  freight,  but  in  the 
absence  of  a  specific  direction  from  the  legislature,  are  powerless 
to  compel  the  road  to  stop  its  trains  and  build  a  depot  at  Indian- 
apolis ?   I  do  not  so  belittle  the  power  or  duty  of  the  courts. 


Ji^^ 
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(b)   Over  foreign  corporations, 

DOYLE  V,  CONTINENTAL  INSURANCE  CO. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1876. 

[Reported  in  94  United  States  Reports  535.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Wisconsin. 

The  bill  of  complaint  alleges  that  the  complainant,  the  Conti- 
nental Insurance  Company  of  the  city  of  New  York,  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  Con- 
necticut, and  a  citizen  of  that  State. 
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That  prior  to  the  passage  of  the  act  of  the  legislature  of  the 
State  of  Wisconsin,  entitled  "  An  Act  to  provide  for  the  incorpo- 
ration and  government  of  fire  and  inland  navigation  insurance 
companies,"  approved  March  4,  1870,  the  complainant  had  estab- 
lished agencies,  opened  offices,  and  made  considerable  expenditures 
of  money  in  advertising  the  business  of  insurance  against  loss  by 
fire  in  the  State  of  Wisconsin.  That  soon  after  the  passage  of 
said  act  complainant  complied  with  the  provisions  of  sec.  22  there- 
of, and  procured  from  the  State  Treasurer  and  Secretary  of  State 
the  certificates  and  license  to  do  business  in  said  State  as  therein 
provided,  and  did  subsequently  fully  comply  with  said  act;  but 
that,  upon  filing  appointment  of  an  agent  upon  whom  process  of 
law  could  be  served,  complainant  was  compelled  to  add  an  agree- 
ment, on  its  part,  not  to  remove  into  the  Federal  courts  suits 
brought  against  it  in  the  State  courts,  which  agreement  to  that 
effect  was  made.  That  after  the  decision  of  this  court  in  Insur- 
ance Co.  V.  Paige,  20  Wall.  445,  the  complainant  removed  a  suit 
brought  on  one  of  its  policies  against  it  in  the  State  court,  into  the 
Federal  court.  That  because  of  such  removal  a  demand  was 
made  upon  the  defendant,  Peter  Doyle,  as  Secretary  of  State,  to 
revoke  the  certificate  or  license  authorizing  the  complainant  to  do 
business  in  said  State  of  Wisconsin. 

That  complainant  had  a  large  number  of  agencies  in  the  State 
engaged  in  the  conduct  of  its  business,  and  a  revocation  of  its 
license  would  work  g^eat  and  irreparable  injury  to  the  complain- 
ant in  its  business  in  said  State,  and  the  complainant  feared  that 
said  defendant  would  revoke  said  license,  unless  restrained  by  in- 
junction. A  temporary  injunction  was  issued  restraining  the 
defendant  from  revoking  the  license  of  the  complainant,  because 
of  the  removal  of  said  suit  from  the  State  to  the  Federal  court. 

A  demurrer  to  the  bill  was  overruled,  and  a  decree  entered  mak- 
ing the  injunction  perpetual.  From  this  decree  the  defendant  ap- 
pealed. 

Sec.  22,  c.  56,  Laws  of  Wisconsin,  1870,  provides  as  follows  : 

"  That  any  fire  insurance  company,  association,  or  partnership, 
incorporated  by  or  organized  under  the  laws  of  any  other  State  of 
the  United  States,  desiring  to  transact  any  such  business  as  afore- 
said, by  any  agent  or  agents,  in  this  State,  shall  first  appoint  an 
attorney  in  this  State,  on  whom  process  of  law  can  be  served,  con- 
taining an  agreement  that  such  company  will  not  remove  the  suit 
for  trial  in  the  United  States  Circuit  or  Federal  courts,  and  file  in 
the  office  of  the  Secretary  of  State  a  written  instrument,  duly 
signed  and  sealed,  certifying  such  appointment,  which  shall  con- 
tinue until  another  attorney  be  substituted." 

Sees.  I  and  3,  c.  64,  are  in  the  following  words : 
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"  Sec.  I.  If  any  insurance  company  or  association  shall  make 
application  to  change  the  venue,  or  remove  any  suit  or  action  here- 
tofore commenced,  or  which  shall  be  hereafter  commenced,  in  any 
court  of  the  State  of  Wisconsin,  to  the  United  States  Circuit  or 
District  Court,  or  to  the  Federal  court,  contrary  to  the  provisions 
of  any  law  of  the  State  of  Wisconsin,  or  contrary  to  any  agree- 
ment it  has  made  and  filed,  or  may  make  and  file,  as  provided 
and  required  by  section  number  twenty-two  of  chapter  fifty-six 
of  the  General  Laws  of  Wisconsin  for  the  year  a.  d.  1870,  or 
any  provision  of  law  now  in  force  in  said  State,  or  may  hereafter 
be  enacted  therein,  it  shall  be  the  imperf^tive  duty  of  the  Secretary 
of  State,  or  other  proper  State  officer,  to  revoke  and  recall  any  au- 
thority or  license  to  such  company  to  do  and  transact  any  business 
in  the  State  of  Wisconsin,  and  no  renewal  or  new  license  or  cer- 
tificate shall  be  granted  to  such  company  for  three  years  after  such 
revocation,  and  such  company  shall  thereafter  be  prohibited  from 
transacting  any  business  in  the  State  of  Wisconsin  until  again 
duly  licensed." 

''  Sec.  3.  If  any  insurance  company  or  association  shall  make 
application  to  remove  any  case  from  the  State  court  into  the 
United  States  Circuit  or  District  Court  or  Federal  court,  contrary 
to  the  provisions  of  chapter  fifty-six  of  the  General  Laws  of  Wis- 
consin for  the  year  a.  d.  1870,  or  any  other  State  law,  or  con- 
trary to  any  agreement  which  such  company  may  have  filed  in 
pursuance  of  said  chapter  fifty-six  of  the  General  Laws  of  Wis- 
consin for  the  year  a.  d.  1870,  or  any  other  law  of  the  State  of 
Wisconsin,  it  shall  be  liable,  in  addition,  to  a  penalty  of  not  less 
than  $100  or  more  than  $500  for  each  application  so  made,  or  for 
each  offense  so  committed  for  making  such  application,  the  same  to 
be  recovered  by  suit  in  the  name  of  the  State  of  Wisconsin,  and  it 
shall  be  the  imperative  duty  of  the  Attorney-General  of  the  State 
of  Wisconsin  to  see  and  attend  that  all  of  the  provisions  of  said 
chapter  fifty-six  of  the  General  Laws  of  1870,  and  the  provisions 
of  this  act  are  duly  enforced." 

George  B.  Smith  for  the  appellant. 

William  Allen  Butler,  B,  /.  Stevens,  and  /.  C.  Sloan  for  the  ap- 
pellee. 

Hunt,  J.,  delivered  the  opinion  of  the  court. 

The  case  of  Insurance  Co.  v,  Morse,  20  Wall.  445,  is  the  basis 
of  the  bill  of  complaint  in  the  present  suit.  We  have  carefully 
reviewed  our  decision  in  that  case,  and  are  satisfied  with  it.  In 
that  case,  an  agreement  not  to  remove  any  suit  brought  against 
it  in  the  State  courts  of  Wisconsin  into  the  Federal  courts  had  been 
made  by  the  company,  in  compliance  with  the  Wisconsin  statute 
of  1870.     The  company,  nevertheless,  did  take  all  the  steps  rc- 
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quired  by  the  United  States  statute  of  1789  to  remove  its  suit  with 
Morse  from  the  State  court  into  the  Federal  courts.  Disregarding 
that  action,  the  Supreme  Court  of  Wisconsin  allowed  the  action 
in  the  State  court  to  proceed  to  judgment  against  the  company, 
as  if  no  transfer  had  been  made.  When  the  judgment  thus  ob- 
tained was  brought  into  this  court  we  held  it  to  be  illegally  ob- 
tained, and  reversed  it.  It  was  held,  first,  upon  the  general  prin- 
ciples of  law,  that  althougli  an  individual  may  lawfully  omit  to  ex- 
ercise his  right  to  transfer  a  particular  case  from  the  State  courts 
to  the  Federal  courts,  and  may  do  this  as  often  as  he  thinks  fit 
in  each  recurring  case,  he  cannot  bind  himself  in  advance  by  an 
agreement  which  may  be  specfically  enforced  thus  to  forfeit  his 
rights.  This  was  upon  the  principle  that  every  man  is  entitled  to 
resort  to  all  the  courts  of  the  country,  to  invoke  the  protection 
which  all  the  laws  and  all  the  courts  may  afford  him,  and  that  he 
cannot  barter  away  his  life,  his  freedom,  or  his  constitutional 
rights. 

As  to  the  effect  of  the  statutory  requirement  of  the  agreement, 
the  opinion,  at  page  458  of  the  case  as  reported,  is  in  these  words : 

''  On  this  branch  of  the  case  the  conclusion  is  this : 

"  I.  The  Constitution  of  the  United  States  secures  to  citizens 
of  another  State  than  that  in  which  suit  is  brought  an  absolute 
right  to  remove  their  cases  into  the  Federal  court,  upon  compli- 
ance with  the  terms  of  the  act  of  1789. 

"  2.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right, 
is  repugnant  to  the  Constitution  of  the  United  States  and  the  laws 
in  pursuance  thereof,  and  is  illegal  and  void. 

"  3.  The  agreement  of  the  insurance  company  derives  no  sup- 
port from  an  unconstitutional  statute,  and  is  void,  as  it  would  be 
had  no  such  statute  been  passed." 

The  opinion  of  a  court  must  always  be  read  in  connection 
with  the  facts  upon  which  it  is  based.  Thus,  the  second  con- 
clusion above  recited,  that  the  statute  of  Wisconsin  is  repugnant 
to  the  Constitution  of  the  United  States  and  is  illegal  and  void, 
must  be  understood  as  spoken  of  the  provision  of  the  statute  under 
review — to  wit,  that  portion  thereof  requiring  a  stipulation  not  to 
transfer  causes  to  the  courts  of  the  United  States.  The  decision 
was  upon  that  portion  of  the  statute  only,  and  other  portions 
thereof,  when  they  are  presented,  must  be  judged  of  upon  their 
merits. 

We  have  not  decided  that  the  State  of  Wisconsin  had  not  the 
power  to  impose  terms  and  conditions  as  preliminary  to  the  right 
of  an  insurance  company  to  appoint  agents,  keep  offices,  and  issue 
policies  in  that  State.  On  the  contrary,  the  case  of  Paul  v,  Vir- 
ginia, 8  Wall.  168,  where  it  is  held  that  such  conditions  may  be 
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imposed,  was  cited  with  approval  in  Insurance  Co.  i\  Morse. 
That  case  arose  upon  a  statute  of  Virginia,  providing  that  no 
foreign  insurance  company  should  transact  business  within  that 
State  until  it  had  taken  out  a  license,  and  had  made  a  deposit  with 
the  State  Treasurer  of  bonds  varying  in  amount  from  $30,000  to 
$50,000,  according  to  the  amount  of  its  capital.  This  court  sus- 
tained the  power  of  the  legislature  to  impose  such  conditions,  and 
sustained  the  judgment  of  the  State  court,  convicting  Paul  upon 
an  indictment  for  violating  the  State  law,  in  issuing  policies  with- 
out having  first  complied  with  the  conditions  required. 

Ducat  V,  Chicago,  10  Wall.  410,  decided  that  the  statute  of  the 
State  of  Illinois,  requiring  a  license  to  be  taken  out  by  foreign 
insurance  companies,  for  which  six  dollars  each  should  be  paid, 
and  the  filing  of  an  appointment  of  an  attorney,  with  power  to  ac- 
cept service  of  process,  was  a  legal  condition ;  and  a  requirement, 
that,  when  such  company  was  located  in  the  city  of  Chicago,  it 
should  also  pay  to  the  treasurer  of  that  city  two  dollars  upon  the 
one  hundred  dollars  upon  the  amount  of  all  premiums  received, 
was  held  to  be  legal. 

In  Lafayette  Insurance  Co.  z/.  French,  18  How.  404,  the  court 
say: 

*'  A  corporation  created  by  Indiana  can  transact  business  in 
Ohio  only  with  the  consent,  express  or  implied,  of  the  latter 
State.  13  Pet.  519.  This  consent  may  be  accompanied  by  such 
conditions  as  Ohio  may  think  fit  to  impose ;  and  these  conditions 
must  be  deemed  valid  and  effectual  by  other  States  and  by  this 
court,  provided  they  are  not  repugnant  to  the  Constitution  or  laws 
of  the  United  States,  or  inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority  of  each  State  from 
encroachment  by  all  others,  or  that  principle  of  natural  justice 
which  forbids  condemnation  without  opportunity  for  defense." 

Neither  did  Insurance  Co.  v,  Morse,  supra,  undertake  to  decide 
what  are  the  powers  of  the  State  of  Wisconsin,  in  revoking  a 
license  previously  granted  to  an  insurance  company,  for  what 
causes  or  upon  what  grounds  its  action  in  that  respect  may  be 
based.  No  such  question  arose  upon  the  facts,  or  was  argued  by 
counsel  or  referred  to  in  the  opinion  of  the  court. 

The  case  now  before  us  does  present  that  point,  and  with  dis- 
tinctness. 

The  complainant  alleges  that  a  license  had  been  granted  to  the 
Continental  Insurance  Co.,  upon  its  executing  an  agreement  that 
it  would  not  remove  any  suit  against  it  from  the  tribunal  of  the 
State  to  the  Federal  courts ;  that  in  the  case  of  Drake  it  did,  on  the 
loth  day  of  March,  1875,  transfer  his  suit  from  the  Winnebago 
circuit  of  the  State  to  the  Circuit  Court  of  the  United  States ;  that 
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Drake  thereupon  demanded  that  the  defendant,  who  is  Secretary  of 
State  of  Wisconsin,  should  revoke  and  annul  its  license,  in  accord- 
ance with  the  provisions  of  the  act  of  1872 ;  that  it  is  insisted  that 
he  has  power  to  do  so  summarily,  without  notice  or  trial ;  that  the 
complainant  is  fearful  that  he  will  do  so,  and  that  it  will  be  done 
simply  and  only  for  the  reason  that  the  complainant  transferred 
to  the  Federal  court  the  case  of  Drake,  as  above  set  forth. 

The  cases  of  Bank  of  Augusta  xk  Earle,  Ducat  v,  Chicago,  Paul 
V.  Virginia,  and  Lafayette  Insurance  Co.  v,  French,  establish  the 
principle  that  a  State  may  impose  upon  a  foreign  corporation,  as 
a  condition  of  coming  into  or  doing  business  within  its  territory, 
any  terms,  conditions,  and  restrictions  it  may  think  proper,  that 
are  not  repugnant  to  the  Constitution  or  laws  of  the  United 
States.  The  point  is  elaborated  at  great  length  by  Taney,  Cli.  J., 
in  the  case  first  named,  and  by  Field,  J.,  in  the  case  last  named. 

The  correlative  power  to  revoke  or  recall  a  permission  is  a 
necessary  consequence  of  the  main  power.  A  mere  license  by  a 
State  is  always  revocable.  Rector  v,  Philadelphia,  24  How.  300 ; 
People  V,  Roper,  55  N.  Y.  629 ;  People  v.  Commissioners,  47  N.  Y. 
50.  The  power  to  revoke  can  only  be  restrained,  if  at  all,  by  an 
explicit  contract  upon  good  consideration  to  that  effect.  Hum- 
phrey ^^  Pegues,  16  Wall.  244;  Tomlinson  z\  Jessup,  15  id,  454. 

A  license  to  a  foreign  corporation  to  enter  a  State  does  not  in- 
volve a  permanent  right  to  remain,  subject  to  the  laws  and  Consti- 
tution of  the  United  States.  Full  power  and  control  over  its  terri- 
tories, its  citizens,  and  its  business  belong  to  the  State. 

If  the  State  has  the  power  to  do  an  act,  its  intention  or  the  rea- 
son by  which  it  is  influenced  in  doing  it  cannot  be  inquired  into. 
Thus,  the  pleading  before  us  alleges  that  the  permission  of  the 
Continental  Insurance  Co.  to  transact  its  business  in  Wisconsin  is 
about  to  be  revoked,  for  the  reason  that  it  removed  the  case  of 
Drake  from  the  State  to  the  Federal  courts. 

If  the  act  of  an  individual  is  within  the  terms  of  the  law,  what- 
ever may  be  the  reason  which  governs  him,  or  whatever  may  be 
the  result,  it  cannot  be  impeached.  The  acts  of  a  State  are  subject 
to  still  less  inquiry,  either  as  to  the  act  itself  or  as  to  the  reason 
for  it.  The  State  of  Wisconsin,  except  so  far  as  its  connection 
with  the  Constitution  and  laws  of  the  United  States  alters  its  posi- 
tion, is  a  sovereign  State,  possessing  all  the  powers  of  the  most 
absolute  government  in  the  world. 

The  argument  that  the  revocation  in  question  is  made  for  an 
unconstitutional  reason  cannot  be  sustained.  The  suggestion  con- 
founds an  act  with  an  emotion  or  a  mental  proceeding,  which  is 
not  the  subject  of  inquiry  in  determining  the  validity  of  a  statute. 
An  unconstitutional  reason  or  intention  is  an  impracticable  sugges- 
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tion,  which  cannot  be  applied  to  the  affairs  of  life.  If  the  act 
done  by  the  State  is  legal,  is  not  in  violation  of  the  Constitution  or 
laws  of  the  United  States,  it  is  quite  out  of  the  power  of  any  court 
to  inquire  what  was  the  intention  of  those  who  enacted  the  law. 

In  all  the  cases  where  the  litigation  of  a  State  has  been  declared 
void,  such  legislation  has  been  based  upon  an  act  or  a  fact  which 
was  itself  illegal.  Thus,  in  Crandall  v.  Nevada,  6  Wall.  35,  a  tax 
was  imposed  and  collected  upon  passengers  in  railroad  and  stage 
companies. 

In  Almy  v.  State  of  California,  24  How.  169,  a  stamp  duty  was 
imposed  by  the  legislature  upon  bills  of  lading,  for  gold  or  silver 
transported  from  that  State  to  any  port  or  place  out  of  the  State. 

In  Brown  v.  The  State  of  Maryland,  12  Wheat.  419,  a  license, 
at  an  expense  of  $50,  was  required  before  an  importer  of  goods 
could  sell  the  same  by  the  bale,  package,  or  barrel. 

In  Henderson  v.  Mayor  of  New  York,  92  U.  S.  265,  the  statute 
required  the  master  to  give  a  bond  of  $300  for  each  passenger, 
conditioned  that  he  should  not  become  a  public  charge  within  four 
years,  or  to  pay  the  sum  of  $1.50. 

In  the  Passengers'  Case,  7  How.  572,  the  requirement  was  of  a 
like  character. 

In  all  these  cases,  it  was  the  act  or  fact  complained  of  that  was 
the  subject  of  judicial  injury,  and  upon  the  act  was  the  judgment 
pronounced. 

The  statute  of  Wisconsin  declares  that  if  a  foreign  insurance 
company  shall  remove  any  case  from  its  State  court  into  the  Fed- 
eral courts,  contrary  to  the  provisions  of  the  act  of  1870,  it  shall  be 
the  duty  of  the  Secretary  of  State  immediately  to  cancel  its  license 
to  do  business  within  the  State.  If  the  State  has  the  power  to 
cancel  the  license,  it  has  the  power  to  judge  of  the  cases  in  which 
the  cancelEtiogLshatl  be  madg^  It  has  the  power  to  determine  for 
what  causes  and  in  what  manner  the  revocation  shall  be  made. 

It  is  said  that  we  thus  indirectly  sanction  what  we  condemn 
when  presented  directly ;  to  wit,  that  we  enable  the  State  of  Wis- 
consin to  enforce  an  agreement  to  abstain  from  the  Federal  courts. 
This  is  an  "inexact  statement.">^  The  effect  of  our  decision  in 
this  respect  is  that  the  State  may  compel  the  foreign  company  to 
abstain  from  the  Federal  courts,  or  to  cease  to  do  business  in  the 
State.  It  gives  the  company  the  option.  This  is  justifiable,  be- 
cause the  complainant  has  no  constitutional  right  to  do  business 
in  that  State ;  that  State  has  authority  at  any  time  to  declare  that 
it  shall  not  transact  business  there.  This  is  the  whole  point  of  the 
case,  and,  without  reference  to  the  injustice,  the  prejudice,  or  the 
wrong  that  is  allied  to  exist,  must  determine  the  question.^  No 
right  of  the  complainant  under  the  laws  or  Constitution  of  the 
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United  States,  by  its  exclusion  from  the  State,  is  infringed ;  and 
this  is  what  the  State  now  accomplishes.  There  is  nothing, 
therefore,  that  will  justify  the  interference  of  this  court. 

Decree  reversed,  and  cause  remanded  with  instructions  to    dis- 
miss the  bill.^ 


PHILADELPHIA  FIRE  ASSOCIATION  v.  NEW  YORK. 

In  the  Supreme  Court  of  the  United  States,  November  15, 

1886. 

[Reported  in  119  United  States  Reports  no.] 

This  was  a  writ  of  error  to  the  Supreme  Court  of  the  State  of 
New  York.  Under  the  provisions  of  sec.  1279  o^  ^^^  Code  of 
Civil  Procedure  of  New  York,  the  People  of  the  State  of  New 
York  and  the  Fire  Association  of  Philadelphia,  a  Pennsylvania 
corporation,  being  parties  to  a  question  in  difference  which  might 
be  the  subject  of  an  action,  agreed  upon  a  case  containing  a  state- 
ment of  the  facts  on  which  the  controversy  depended,  and  present- 
ed a  written  submission  of  it  to  the  Supreme  Court  of  New  York, 
so  that  the  controversy  became  an  action.  The  material  facts  set 
forth  in  the  case  were  these : 

"  The  defendant.  The  Fire  Association  of  Philadelphia,  is  a 
corporation  created  and  organized  in  the  year  1820,  by  and  under 
the  laws  of  the  State  of  Pennsylvania,  for  the  transaction  of  the 
business  of  fire  insurance,  and  having  its  principal  place  of  busi- 
ness in  the  city  of  Philadelphia.  In  the  year  1872  it  established  an 
agency  in  the  State  of  New  York,  which  it  has  ever  since  main- 
tained. No  question  is  here  raised  but  that  it  has  uniformly  com- 
plied with  all  the  requirements  and  conditions  imposed  by  the 
laws  of  this  State  upon  fire  insurance  companies  from  other  States 
establishing  and  maintaining  agencies  in  this  State,  except  the 
payment  of  the  tax  now  in  dispute,  upon  premiums  received  by 
it  in  1881  upon  risks  located  within  the  State  of  New  York,  and 
which  is  the  subject  of  this  controversy,  and  has  received  from 
year  to  year  certificates  of  authority  from  the  superintendent  of 
the  insurance  department  of  this  State,  as  provided  to  be  issued 
under  the  act,  c.  466  of  the  Laws  of  1853,  ^^^  *^^  subsequent  acts 
amendatory  thereof. 

"  The  Act  of  the  People  of  the  State  of  New  York,  passed  May 
II,  1865,  three-fifths  being  present,  being  c.  694  of  the  Laws  of 

*The  dissenting  opinion  of  Bradley,  J.,  in  which  Swayne  and  Miller,  JJ., 
concurred,  has  been  omitted. — En. 
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1865,  entitled  '  An  Act  in  relation  to  the  deposits  required  to  be 
made,  and  the  taxes,  fines,  fees,  and  other  charges  payable  by  in- 
surance companies  of  sister  States,'  as  amended  by  the  act  of 
1875,  c.  60,  provides  as  follows,  viz. :  '  Whenever  the  existing  or 
future  laws  of  any  other  State  of  the  United  States  shall  require 
of  insurance  companies,  incorporated  by  or  organized  under  the 
laws  of  this  State,  and  having  agencies  in  such  other  States,  or 
of  the  agents  thereof,  any  deposit  of  securities  in  such  State  for 
the  protection  of  policy-holders  or  otherwise,  or  any  payment  for 
taxes,  fines,  penalties,  certificates  of  authority,  license  fees,  or 
otherwise,  greater  than  the  amount  required  for  such  purposes 
from  similar  companies  of  other  States  by  the  then  existing  laws 
of  this  State,  then,  and  in  every  such  case,  all  companies  of  such 
States  establishing,  or  having  heretofore  established,  an  agency 
or  agencies  in  the  State,  shall  be  and  are  hereby  required  to  make 
the  same  deposit  for  a  like  purpose  in  the  insurance  department  of 
the  State,  and  to  pay  the  superintendent  of  said  department  for 
taxes,  fines,  penalties,  certificates  of  authority,  license  fees,  and 
otherwise,  an  amount  equal  to  the  amount  of  such  chaises  and 
payments  imposed  by  the  laws  of  such  State  upon  the  com- 
panies of  this  State  and  the  agents  thereof ;  and  the  superintendent 
of  the  insurance  department  is  hereby  authorized  to  remit  any  of 
the  fees  and  charges  which  he  is  required  to  collect  by  existing 
laws,  except  3uch  as  he  is  required  to  collect  under  and  by 
virtue  of  this  act,  provided,  however,  that  no  discrimination 
shall  be  made  in  favor  of  one  companv  over  any  other  from  the 
same  State/ 

"The  State  of  Pennsylvania,  by  an  act  passed  April  4,  1873, 
and  ever  since  in  force,  enacted  as  follows,  viz. :  '  Sec.  10.  No 
person  shall  act  as  agent  or  solicitor  in  this  State  of  any  insurance 
company  of  another  State,  or  foreign  government,  in  any  manner 
whatever  relating  to  risks,  until  the  provisions  of  this  act  have 
been  complied  with  on  the  part  of  the  company  or  association, 
and  there  has  been  granted  to  said  company  or  association,  by  the 
commissioner,  a  certificate  of  authority,  showing  that  the  company 
or  association  is  authorized  to  transact  business  in  this  State ;  and 
it  shall  be  the  duty  of  every  such  company  or  association,  author- 
ized to  transact  business  in  this  State,  to  make  report  to  the  com- 
missioner in  the  month  of  January  of  each  year,  under  oath  of  the 
president  or  secretary  thereof,  showing  the  entire  amount  of  pre- 
miums of  every  character  and  description  received  by  said  com- 
pany or  association  in  this  State,  during  the  year  or  fraction  of  a 
year  ending  with  the  31st  day  of  December  preceding,  whether 
said  premiums  were  received  in  money  or  in  the  form  of  notes> 
credits,  or  any  other  substitute   for  money,  and   pay   into   the 
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State  treasury  a  tax  of  three  per  centum  upon  said  piemiums ;  and 
the  commissioner  shall  not  have  power  to  grant  a  renewal  of  the 
certificate  of  said  company  or  association  until  the  tax  aforesaid 
is  paid  into  the  State  treasury.* 

"  In  the  year  1881  the  defendant,  through  its  authorized  agents 
in  the  State  of  New  York,  received  for  insurance  against  loss  or 
injury  by  fire,  upon  property  located  within  the  State  of  New 
York,  premiums  to  the  aggregate  amount  of  $196,170.22.  The 
superintendent  of  the  insurance  department  of  New  York  claimed 
that  the  defendant  ought  to  pay,  as  a  tax,  for  the  year  1881, 
$1848.45,  with  proper  interest,  being  the  amount  arrived  at  by 
deducting  from  $5885.10  (which  would  be  a  tax  of  three  per 
cent,  on  $196,170.22)  the  sum  of  $4036.65,  which  the  defendant, 
as  a  Pennsylvania  corporation,  had  paid  as  a  tax  on  premiums, 
during  1881,  under  laws  of  New  York  in  force  in  1881  other 
than  the  act  of  1865,  as  amended  by  the  act  of  1875.  The  case 
then  states  that  'the  controversy  between  the  parties  is,  as  to 
whether  the  defendant  is  liable  to  pay  any  tax  to  the  superintend- 
ent of  the  insurance  department  of  the  State,  upon  the  said  pre- 
miums received  by  it  in  the  year  1881,  and,  if  any,  what  amount ; ' 
that '  the  defendant  claims  that  it  is  not  liable  to  the  plaintiffs  for 
any  amount,  insisting,  first,  that  the  said  act  of  1865,  as  amended 
by  the  act  of  1875,  is  unconstitutional  and  void,  and  not  a  legiti- 
mate exercise  of  legislative  power,'  and  making  further  claims  as 
to  the  amount  due  from  it  if  the  act  in  question  is  valid ;  that  *  the 
question  submitted  to  the  court  for  decision  upon  the  foregoing 
statement  of  facts  is,  whether  the  defendant  is  liable  to  pay  to  the 
plaintiffs,  or  to  the  superintendent,  the  whole,  or  any,  and,  if  any, 
what  part  of  the '  $1848.45 ;  and  that  judgment  is  to  be  entered  ac- 
cording to  its  decision." 

The  agreed  case  having  been  heard  by  the  Supreme  Gmrt  in 
General  Term,  as  required  by  law,  it  rendered  a  judgment  to  the 
effect  that  the  defendant  was  not  liable  to  pay  any  part  of  such 
amount  claimed  by  the  superintendent.  Two  of  the  three  judges 
holding  the  court  concurred  in  that  judgment.  The  third 
dissented.  The  opinions  of  the  majority  and  minority  accompany 
the  record.  The  majority  held  that  the  statutes  of  New  York  in 
question  were  void  because  in  conflict  with  the  Constitution  of 
New  York,  and  did  not'  discuss  any  question  arising  under  the 
Constitution  of  the  United  States.  The  dissenting  judge  dif- 
fered with  the  majority  as  to  the  question  adjudged  by  them,  and 
further  said :  "  Nor  can  I  agree  with  the  claim  that  this  statute  is 
contrary  to  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States." 

The  plaintiffs  having  appealed  to  the  Court  of  Appeals  of  New 
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York,  that  court  reversed  the  judgment  of  the  Supreme  Court, 
and  rendered  judgment  for  the  plaintiffs  for  $1848.45,  with  inter- 
est and  costs,  and  remitted  the  record  to  the  Supreme  Court,  where 
a  judgment  to  that  effect  was  entered,  to  review  which  the  de- 
fendant brought  a  writ  of  error.  The  Court  of  Appeals,  in  its 
decision,  92  New  York,  311,  after  overruling  the  view  taken  by 
the  majority  of  the  judges  of  the  Supreme  Court  as  to  the  validity 
of  the  statute  under  the  Constitution  of  New  York,  proceeded  to 
consider  its  constitutionality  under  that  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  which  commands  that  no 
State  shall  ''  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  It  held  that  that  clause  had  no  applica- 
tion to  the  rights  of  the  defendant,  because,  being  a  foreign  cor- 
poration, it  was  not  within  the  jurisdiction  of  New  York  until 
it  was  admitted  by  the  State,  upon  a  compliance  with  the  condi- 
tions of  admission  which  the  State  imposed  and  had  the  right  to 
impose. 

Joseph  H.  Choate  for  plaintiff  in  error. 

Blatchford,  J.,  after  stating  the  case  as  above  reported,  de- 
livered the  opinion  of  the  court. 

The  defendant  claims  here  the  benefit  of  the  Fourteenth 
Amendment,  and  a  question  has  occurred  as  to  whether  the  record 
presents  that  point  for  our  review.^ 

The  provision  of  the  Fourteenth  Amendment,  which  went  into  W^^^^^^^y 
effect  in  July,  1868,  is,  that  no  State  shall  "  deny  to  any  person  J 
within  its  jurisdiction  the  equal  protection  of  the  law&"  The  first 
question  which  arises  is,  whether  this  corporation  was  a  person 
within  the  jurisdiction  of  the  State  of  New  York,  with  reference 
to  the  subject  of  controvert  and  within  the  meaning  of  the 
Amendment. 

The  defendant,  on  the  assumption  that  if  it  was  within  the  juris- 
diction of  the  State  of  New  York,  it  was,  though  a  foreign  cor- 
poration, "  a  person,''  and  so  entitled  to  the  benefit  of  the  Amend- 
ment, contends  that  it  was  within  such  jurisdiction.  The  argu- 
ment is,  that  it  established  an  agency  within  the  State  in  1872, 
which  it  had  ever  since  maintained ;  that  it  complied,  from  year  to 
year,  with  all  the  requirements  and  conditions  imposed  by  the 
laws  of  the  State  on  foreign  fire  insurance  companies  doing  busi- 
ness in  the  State ;  that  it  received  from  year  to  year  certificates  of 
authority  from  the  superintendent  of  the  insurance  department,  as 
provided  by  statute ;  that,  under  those  circumstances,  it  was  legally 
within  the  State  and  within  its  jurisdiction;  that,  being  in  the 
State,  by  permission  of  the  State,  continuously  from  1872  to  1882, 

'So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — 
Ed. 
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the  State  imposed  on  it,  while  there,  in  1882,  an  unequal  and  un- 
lawful burden ;  and  that  the  New  York  act  of  1865  did  not  come 
into  effect  as  to  Pennsylvania  coqxjrations  until  the  Pennsylvania 
act  of  1873  was  passed,  at  which  time  the  defendant  had  already 
been  a  year  in  the  State. 

But  we  are  unable  to  take  that  view  of  the  case.  In  Paul  v, 
Virginia,  8  Wall.  168,  at  December  Term,  1868,  a  statute  of  Vir- 
ginia required  that  every  insurance  company  not  incorporated  by 
Virginia  should,  as  a  condition  of  carrying  on  business  in  Vir- 
ginia, deposit  securities  with  the  State  Treasurer,  and  afterward 
obtain  a  license ;  and  another  statute  made  it  a  penal  offense  for 
a  person  to  act  in  Virginia  as  agent  for  an  insurance  company  not 
incorporated  by  Virginia,  without  such  license.  A  person  having 
acted  as  such  agent  without  a  license,  and  been  convicted  and 
fined  under  the  statute,  this  court  held  that  there  had  been  no 
violation  of  that  clause  of  art.  4,  sec.  2,  of  the  Constitution  of  the 
United  States  which  provides  that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States; "  nor  any  violation  of  the  clause  in  art.  i,  sec.  8, 
giving  power  to  Congress  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States."  The  view  announced 
was,  that  corpcM^tions  are  not  citizens  within  the  clause  first  cited, 
on  the  ground  that  the  privileges  and  immunities  secured  to  the 
citizens  of  each  State  in  the  several  States  are  those  which  are 
common  to  the  citizens  of  the  latter  States  under  their  Constitu- 
tions and  laws,  by  virtue  of  their  being  citizens ;  and  that  as  a  cor- 
poration created  by  a  State  is  a  mere  creation  of  local  law,  even  the 
recc^ition  of  its  existence  by  other  States,  and  the  enforcement 
of  its  contracts  made  therein,  depend  purely  on  the  comity  of 
those  States — z,  comity  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its  powers  is  "  preju- 
dicial to  their  interests  or  repugnant  to  their  policy."  And  the 
I  court,  speaking  by  Field,  J.,  said :  "  Having  no  absolute  right  of 
I  recognition  in  other  States,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their  assent,  it  foUows, 
as  a  matter  of  course,  that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  States  may  think  proper  to  im- 
pose. They  may  exclude  the  foreign  corporation  entirely,  they 
may  restrict  its  business  to  particular  localities,  or  they  may  ex- 
act such  security  for  the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  best  promote  the  public  interest. 

.1 The  whole  matter  rests  in  their  discretion."   As  to  the  power  of 

Congress  to  regulate  commerce  among  the  several  States,  the  court 

said,  that  while  the  power  conferred  included  commerce  carried  on 

.by  corporations  as  well  as  that  carried  on  by  individuals,  "  issuing 
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a  policy  of  insurance  is  not  a  transaction  of  commerce/'  This  de- 
cision only  followed  the  principles  laid  down  in  the  earlier  cases  of 
Bank  of  Augusta  z/.  Earle,  13  Pet.  519,  588,  and  Lafayette  Ins. 
Co.  V.  French,  18  How.  404. 

The  same  rulings  were  followed  in  Ducat  v.  Chicago,  10  Wall. 
410,  where  it  was  said  that  the  power  of  a  State  to  discriminate 
between  her  own  corporations  and  those  of  other  States  desirous 
of  transacting  business  within  her  jurisdiction  being  clearly  estab- 
lished, it  belonged  to  the  State  to  determine  as  to  the  nature  or  de- 
gree of  discrimination,  "  subject  only  to  such  limitations  on  her 
sovereignty  as  may  be  found  in  the  fundamental  law  of  the 
UnicMi." 

Other  cases  to  the  same  eflFect  are  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  566;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
535 ;  and  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727. 

As  early  as  1853,  the  State  of  New  York,  by  a  statute,  c.  466, 
required  of  every  fire  insurance  company  incorporated  by  any 
other  State  or  any  foreign  government,  as  a  prerequisite  to  doing 
business  in  the  State,  that  it  should  file  an  appointment  of  an  at- 
torney on  whom  process  was  to  be  served,  and  a  statement  of  its 
pecuniary  condition,  and  procure  from  a  designated  public  officer 
a  certificate  of  authority  stating  that  the  company  had  complied 
with  all  the  requisitions  of  the  statute ;  and  also  required  the  re- 
newal from  year  to  year  of  the  statement  and  evidence  of  invest- 
ments; and  provided  that  such  public  officer,  on  being  satisfied 
that  the  capital  of  the  company  and  its  securities  and  investments 
remained  secure,  should  furnish  a  renewal  of  the  certificate  of 
authority.  A  violation  of  the  provisions  was  made  a  penal  of- 
fense.   This  act,  with  immaterial  amendments,  is  still  in  force. 

This  Pennsylvania  corporation  came  into  the  State  of  New  York 
to  do  business  by  the  consent  of  the  State,  under  this  act  of  1853, 
with  a  license  granted  for  a  year,  and  has  received  such  license 
annually,  to  run  for  a  year.  It  is  within  the  State  for  any  given 
year  under  such  license,  and  subject  to  the  conditions  prescribed 
by  statute.  The  State,  having  the  power  to  exclude  entirely,  has 
the  power  to  change  the  conditions  of  admission  at  any  time,  for 
the  future,  and  to  impose  as  a  condition  the  payment  of  a  new 
tax,  or  a  further  tax,  as  a  license  fee.  If  it  imposes  such  license 
fee  as  a  prerequisite  for  the  future,  the  foreign  corporation,  until 
^  it  pays  such  license  fee,  is  not  admitted  within  the  State  or  within 
its  jurisdiction.  It  is  outside,  at  the  threshold,  seeking  admission, 
with  consent  not  yet  given.  The  act  of  1865  had  been  passed 
when  the  corporation  first  established  an  agency  in  the  State.  The 
amendment  of  1875  changed  the  act  of  1865  only  by  giving  to  the 
superintendent  the  power  of  remitting  the  fees  and  charges  re- 
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quired  to  be  collected  by  then  existing  laws.  Therefore,  the  corpo- 
ration was  at  all  times,  after  1872,  subject,  as  a  prerequisite  to  its 
power  to  do  business  in  New  York,  to  the  same  license  fee  its  own 
State  might  thereafter  impose  on  New  York  companies  doing 
business  in  Pennsylvania.  By  going  into  the  State  of  New  York 
in  1872,  it  assented  to  such  prerequisite  as  a  condition  of  its  admis- 
sion within  the  jurisdiction  of  New  York.  It  could  not  be  of 
right  within  such  jurisdiction,  until  it  should  receive  the  consent 
of  the  State  to  its  entrance  therein  under  the  new  provisions,  and 
such  consent  could  not  be  given  until  the  tax,  as  a  license  fee  for 
the  future,  should  be  paid. 

It  is  not  to  be  implied,  from  anything  we  have  said,  that  the 
power  of  a  State  to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits  is  to  be  regarded  as  extending  to  an 
interference  with  the  transaction  of  commerce  between  that  State 
and  other  States  by  a  corporation  created  by  one  of  such  other 
States. 

Judgment  affirmed.* 


ASHLEY  V,  RYAN. 


In  the  Supreme  Court  of  the  United  States,  May  14,  1894. 

[Reported  in  153  United  States  Reports  436.] 

The  Wabash,  St.  Louis  &  Pacific  Railroad  Co.,  which  owned 
and  operated  lines  running  through  the  States  of  Ohio,  Indiana, 
Illinois,  Missouri,  and  Michigan,  having  defaulted  in  the  pay- 
ment of  interest  on  its  bonds,  foreclosure  proceedings  were  com- 
menced in  the  Federal  courts  for  the  sale  of  its  property.  Sub- 
sequently a  committee  was  entrusted  with  the  duty  of  buying  in 
the  property.  After  purchase  by  the  committee  the  property  in 
the  several  States  was  transferred  to  companies  incorporated  in 
those  States.  The  following  were  the  companies  thus  organized, 
and  to  whom  the  necessary  transfers  were  respectively  made : 

In  Ohio :  The  Toledo  &  Western ;  capital  stock,  $700,000. 

In  Michigan :  The  Detroit  &  State  Line  Wabash ;  capital  stock, 
$300,000. 

In  Indiana:  The  Wabash  Eastern,  of  Indiana;  capital  stock, 
$9,000,000. 

In  Illinois:  The  Wabash  Eastern,  of  Illinois;  capital  stock, 
$12,000,000. 

In  Missouri :  The  Wabash  Western ;  capital  stock,  $30,000,000. 

'The  dissenting  opinion  of  Harlan,  J.,  has  been  omitted. — ^£d. 
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Thereafter  these  several  companies  were  consolidated  into  one. 
Sec.  1480  of  the  Revised  Statutes  of  Ohio  contains,  among  other 
provisions,  the  following : 

"  The  Secretary  of  State  shall  hereafter  charge  and  collect  the 
following  fees  for  official  services : 

"  I.  For  filing  the  articles  of  incorporation  of  any  corporation 
whose  capital  stock  is  ten  thousand  dollars  or  under,  ten  dollars ; 
of  a  corporation  whose  capital  stock  is  over  ten  thousand  dol- 
lars, one-tenth  of  one  per  cent,  upon  the  authorized  capital  stock 
of  such  corporation. 

"  2.  For  filing  a  certificate  of  increase  of  the  capital  stock  of  any 
corporation  having  a  capital  stock  where  the  amount  of  the  in- 
crease is  ten  thousand  dollars  or  under,  ten  dollars;  where  the 
amotmt  of  increase  is  over  ten  thousand  dollars,  one-tenth  of  one 
per  cent,  upon  the  proposed  amount  of  increased  capital. 

"  3.  For  filing  articles  of  agreements  of  consolidation  of  cor-  \ 
porations  having  a  capital  stock,  the  following  fees  shall  be  col- 
lected by  the  Secretary  of  State :  Said  articles  or  agreements  of 
consolidation  shall  be  treated  as  the  articles  of  incorporation  of 
the  new  consolidated  corporations  created  by  such  articles  or 
agreements  of  consolidation,  and  the  fees  for  filing  such  articles  or 
agreements  of  consolidation  shall  be  the  same  in  each  case  as  is 
hereinbefore  set  forth  for  the  filing  of  articles  of  incorporation  of 
a  corporation  having  the  same  amount  of  capital  stock,  as  is  pro- 
vided for  by  the  articles  or  agreements  of  consolidation  for  the 
new  consolidated  corporation,  created  by  any  such  articles  or 
agreement  of  consolidation;  and  in  fixing  the  amount  of  such 
fees,  no  credit  shall  be  allowed  for  fees  previously  paid  by  any  of 
the  constituent  corporations,  parties  to  such  consolidation,  but 
the  same  shall  be  determined  solely  by  the  amount  of  capital  stock 
of  the  new  corporation  created  by  such  articles  or  agreements  of 
consolidation." 

By  another  provision  of  the  Revised  Statutes  of  Ohio,  the  fees 
to  be  collected  under  the  foregoing  law  were  required  to  be  paid 
by  the  Secretary  of  State  into  the  Treasury. 

The  plaintiffs  in  error  presented  their  articles  of  consolidation, 
for  filing,  to  the  Secretary  of  State,  and  tendered  $700,  that  being 
one-tenth  of  one  per  cent,  on  the  capital  stock  of  the  Toledo  & 
Western  Railroad,  the  only  Ohio  corporation  which  had  entered 
into  the  consolidation.  The  Secretary  refused  to  file  the  proffered 
articles  for  that  amount,  and  demanded  $52,000,  or  one-tenth  of 
one  per  cent,  of  the  par  value  of  the  entire  stock  of  the  consoli- 
dated corporation.  This  amount  was  paid  under  protest,  and 
suit  was  at  once  brought  to  recover  all  the  excess  paid  over  and 
above  the  $700  originally  tendered,  upon  the  ground  that  such 
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excess  had  been  collected  without  warrant  of  law ;  that  it  consti- 
tuted a  tax  for  the  general  purposes  of  revenue,  and,  therefore, 
its  exaction  was  contrary  to  the  Constitution  and  laws  of  the  State 
of  Ohio;  and,  moreover,  that  its  enforcement  would  violate  the 
Constitution  of  the  United  States,  because  it  would  be  an  attempt 
on  the  part  of  the  State  of  Ohio  to  lay  a  burden  on  interstate  com- 
merce, or  the  instruments  of  such  commerce,  and  to  give  an  extra- 
territorial force  to  its  taxing  power. 

Pending  the  controversy,  an  injunction  issued  restraining  the 
Secretary  of  State  from  covering  into  the  State  treasury  the  sum 
which  had  been  paid  him  under  protest.  The  cause  was  ultimately 
taken  to  the  Supreme  Court  of  the  State  of  Ohio,  and  by  that 
court  the  judgment  which  maintained  the  validity  of  the  charge 
was  affirmed.  The  plaintiffs  in  error  thereupon  brought  the 
cause  here  for  review. 

Henry  Crawford  for  plaintiffs  in  error  submitted  on  his  brief. 

/.  K,  Richards,  Attorney-General  of  the  State  of  Ohio,  for  de- 
fendant in  error. 

White,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

With  the  question  whether  the  sum  paid  was  authorized  by  the 
Ohio  statutes,  or  constituted  a  fee,  a  license,  or  a  tax,  under  the 
Ohio  laws  and  Constitution,  we  are  not  concerned.  The  writ  of 
error  brings  before  us  only  the  Federal  question.  Watson  v, 
Mercer,  8  Pet.  88;  Barbier  v,  Connolly,  113  U.  S.  27.  Nor  does 
the  determination  of  the  Federal  question  render  it  necessary  to 
define  the  nature  of  the  charge  imposed ;  for,  whether  this  charge 
be  viewed  as  a  tax,  a  license,  or  a  fee,  if  its  exaction  violated  the 
interstate  commerce /clause  of  the  Constitution  of  the  United 

tates,  or  involved  the  assertion  of  the  right  of  a  State  to  exercise 
\\its  powers  ojjaxation^beyond  its  geograghjcal^limitsy  it  was  void, 
wHafever  might  be  the  technicaFcharsicter  aHixed  to  the  exaction. 

The  purpose  of  the  tender  of  the  articles  of  consolidation  to 
the  Secretary  of  State  was  to  secure  to  the  consolidated  company 
certain  powers,  immunities,  and  privileges  which  appertain  to  a 
corporation  under  the  laws  of  Ohio.  The  rights  thus  sought 
could  only  be  acquired  by  the  grant  of  the  State  of  Ohio,  and  de- 
pended for  their  existence  upon  the  provisions  of  its  laws.  With- 
out that  State's  consent  they  could  not  have  been  procured.  Re- 
vised Statutes  of  Ohio,  sees.  3239,  3382,  and  33846,  amended  by 
act  of  April  11,  1890,  87  Ohio  Laws,  183,  184.  Hence,  in  seeking 
to  file  its  articles  of  incorporation,  the  company  was  applying  for 
privileges,  immunities,  and  powers  which  it  could  by  no  means 
possess,  save  by  the  grace  and  favor  of  the  Constitution  of  the 
State  of  Ohio  and  the  statutory  provisions  passed  in  accordance 
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therewith.  At  the  time  the  articles  were  presented  for  filing,  the 
statute  law  of  the  State  charged  the  parties  with  notice  that  the 
benefits  which  it  was  sought  to  procure  could  not  be  obtained 
without  payment  of  the  sum  which  the  Secretary  of  State  exacted. 
/f  PiS  it  was  within  the  discretion  of  the  State  to  withhold  or  grant 
the  privilege  of  exercising  corporate  existence,  it  was,  as  a  neces- 
sary resultant,  also  within  its  power  to  impose  whatever  condi- 
tions it  might  deem  fit  as  prerequisite  to  corporate  life.  The  act 
of  filing,  constituting,  as  it  did,  a  claim  of  a  right  to  the  franchise 
granted  by  the  State  law,  carried  with  it  a  voluntary  assumption  of  c>U^^^ 
any  burden  with  which  the  privilege  was  accompanied,  and  with- 
out which  the  right  of  corporate  existence  could  not  have  been 
procured.  We  say  voluntary  assumption,  because,  as  the  claim  to 
the  franchise  was  voluntary,  the  assumption  of  the  privilege  which 
resulted  from  it  partook  necessarily  of  the  nature  of  the  claim  for 
corporate  existence.  Having  thus  accepted  the  act  of  grace  of  the 
State  and  taken  the  advantages  which  sprang  from  it,  the  com- 
pany cannot  be  permitted  to  hold  on  to  the  privilege  or  right 
granted,  and  at  the  same  time  repudiate  the  condition  by  the  per- 
formance of  which  it  could  alone  obtain  the  privilege  which  it 
sought. 

That  the  right  to  be  a  State  corporation  depends  solely  upon 
the  grace  of  the  State,  and  is  not  a  right  inherent  in  the  parties  is 
settled.  Thus,  in  California  v.  Pacific  Railroad  Co.,  127  U.  S. 
1, 40,  speaking  through  Bradley,  J.,  the  court  said :  "  A  franchise 
is  a  right,  privilege,  or  power  of  public  concern,  which  ought  not 
to  be  exercised  by  private  individuals  at  their  mere  will  and  pleas- 
ure, but  should  be  reserved  for  public  control  and  administration. 
-  .  .  Under  our  system,  their  existence  and  disposal  are  under 
the  control  of  the  legislative  department  of  the  Government,  and 
they  cannot  be  assumed  or  exercised  witl^iJlKgislative  author- 
ity. ..  .  No  private  person  can  take  another's  property,  even 
for  public  use,  without  such  authority ;  which  is  the  same  as  to 
say,  that  the  right  of  eminent  domain  can  only  be  exercised  by 
virtue  of  a  legislative  grant.  This  is  a  franchise.  No  persons  can 
make  themselves  a  body  corporate  and  politic  without  legislative 
authority.  Corporate  capacity  is  a  franchise.  The  list  might  be 
continued  indefinitely."  ^ 

In  Home  Insurance  Co.  v.  Newft^k,  134  U.  S.  594,  599, 
through  Field,  J.,  we  said :  "  The  ri^^^  privilege  to  be  a  cor- 
poration, or  to  do  business  as  such  bod^^kone  generally  deemed 
of  value  to  the  corporators,  or  it  woiH^^^  be  sought  in  such 
numbers  as  at  present.  It  is  a  right  or  [W^ge  by  which  several 
individuals  may  unite  themselves  under  a^^wKpon  name,  and  act 
as  a  single  person  with  a  succession  of  memoOTi  without  dissolu- 
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tion  or  suspension  of  business  and  with  a  limited  individual  liabil- 
ity. The  granting  of  such  right  or  privilege  rests  entirely  in  the 
discretion  of  the  State." 

These  citations  only  reiterate  principles  established  beyond  con- 
troversy by  a  series  of  decisions.  Bank  of  Augusta  v,  Earle, 
13  Pet.  519;  Lafayette  Insurance  Co.  v,  French,  18  How.  404; 
Paul  V.  Virginia,  8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410. 

Nor  is  the  question  at  issue  affected  by  the  fact  that  some  of 
the  constituent  elements  which  entered  into  the  consolidated  com- 
pany were  corporations  owning  and  operating  property  in  an- 
other State.  The  power  of  corporations  of  other  States  to  be- 
come corporations,  or  to  constitute  themselves  a  consolidated  cor- 
poration under  the  Ohio  statutes,  and  thus  avail  of  the  rights 
given  thereby,  is  as  completely  dependent  on  the  will  of  that  State 
as  is  the  power  of  its  individual  citizens  to  become  a  corporate 
body,  or  the  power  of  corporations  of  its  own  creation  to  consoli- 
date under  its  laws.  Bank  of  Augusta  v.  Earle,  supra;  Lafayette 
Insurance  Co.  v.  French,  supra;  Paul  v,  Virginia,  8  Wall.  168,  181. 

In  the  latter  case,  speaking  through  Field,  J.,  we  observed: 
"  Now  a  grant  of  a  corporate  existence  is  a  grant  of  special  privi- 
leges to  the  corporators,  enabling  them  to  act  for  certain  desig- 
nated purposes  as  a  single  individual,  and  exempting  them  (unless 
otherwise  specially  provided)  from  individual  liability.  The  cor- 
poration, being  the  mere  creation  of  local  law,  can  have  no  legal 
existence  beyond  the  limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bank  of  Augusta  v,  Earle,  '  It  must  dwell 
in  the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty.' The  recognition  of  its  existence,  even,  by  other  States, 
and  the  enforcement  of  its  contracts  made  therein  depend  purely 
upon  the  comity  of  these  States — sl  comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation  or  the  exercise  of 
its  powers  are  prejudicial  to  their  interests  or  repugnant  to  their 
policy.  ...  At  the  present  day  corporations  are  multipled  to 
an  almost  indefinite  extent.  There  is  scarcely  a  business  pursued 
requiring  the  expenditure  of  large  capital,  or  the  union  of  large 
numbers,  that  is  not  carried  on  by  corporations.  It  is  not  too 
much  to  say  that  the  wealth  and  business  of  the  country  are  to 
a  great  extent  controlled  by  them.  And  if,  when  composed  of 
citizens  of  one  State,  their  corporate  powers  and  franchises  could 
be  exercised  in  other  States  without  restriction,  it  is  easy  to  see 
that,  with  the  advantages  thus  possessed,  the  most  important  busi- 
ness of  those  States  would  soon  pass  into  their  hands.  The  prin- 
cipal business  of  every  State  would,  in  fact,  be  controlled  by  cor- 
porations created  by  other  States." 

It  follows  from  these  principles  that  a  State,  in  granting  a  cor- 
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porate  privilege  to  its  own  citizens,  or,  what  is  equivalent  thereto, 
in  permitting  a  foreign  corporation  to  become  one  of  the  constitu- 
ent elements  of  a  consolidated  corporation  organized  under  its 
laws,  may  impose  such  conditions  as  it  deems  proper,  and  that 
the  acceptance  of  the  franchise  in  either  case  implies  a  submission 
to  the  conditions  without  which  the  franchise  could  not  have 
been  obtained.  In  Paul  v.  Virginia,  supra,  the  court  said,  p.  181 : 
"  Having  no  absolute  right  of  recognition  in  other  States,  but  de- 
pending for  such  recognition  and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions  as  those  States 
may  think  proper  to  impose.  They  may  exclude  the  foreign  cor- 
poration entirely ;  they  may  restrict  its  business  to  particular  local- 
ities, or  they  may  exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  judgment  will  best  pro- 
mote the  public  interest."* 

The  question  here  is  not  the  power  of  the  State  of  Ohio  to  lay 
a  charge  on  interstate  commerce,  or  to  prevent  a  foreign  corpora- 
tion from  engaging  in  interstate  commerce  within  its  confines,  but 
simply  the  right  of  the  State  to  determine  upon  what  conditions  its 
laws  as  to  the  consolidation  of  corporations  may  be  availed  of. 

Considering,  as  we  do,  that  the  payment  of  the  charge  was  a 
condition  imposed  by  the  State  of  Ohio  upon  the  taking  of  cor- 
porate being  or  the  exercise  of  corporate  franchises,  the  right  to 
which  depended  solely  on  the  will  of  that  State,  and  hence  that 
liability  for  the  charge  was  entirely  optional,  we  conclude  that  the 
exaction  constituted  no  tax  upon  interstate  commerce,  or  the  right 
to  carry  on  the  same,  or  the  instruments  thereof,  and  that  its  en- 
forcement involved  no  attempt  on  the  part  of  the  State  to  extend 
its  taxing  power  beyond  its  territorial  limits. 

Judgment  afHrmed. 


Section  III. — Dissolution  of  a  Corporation. 

COMMONWEALTH  7'.  THE  UNION  FIRE  AND  MARINE 
INSURANCE  CO.  IN  NEWBURYPORT. 

March  Term,  1809. 

[Reported  in  5  Massachusetts  Reports  230.] 

This  was  a  motion  for  a  rule  upon  the  defendants  to  show 
cause  why  the  Solicitor-General  should  not  be  directed  to  file  an 
information  in  the  nature  of  a  quo  warranto  against  them,  that  the 

A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases 
has  been  omitted. — Ed. 
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said  company  might  be  dissolved,  and  their  corporate  powers  be 
adjudged  void. 

The  motion  was  made  by  Sullivan,  in  behalf  of  seventeen  per- 
sons alleging  themselves  to  be  members  of  the  corporation,  and  a 
rule  was  granted  returnable  at  the  term  of  this  court  next  to  be 
held  in  the  county  of  Essex.  That  rule  not  having  been  served  on 
the  corporation,  a  new  rule  to  the  same  effect  was  moved  for,  at 
the  term  in  Essex,  and  granted,  returnable  at  the  July  adjourn- 
ment of  this  term,  and  being  duly  served,  the  parties  appeared. 

Jackson,  for  the  defendants,  insisted  that  an  information  to  seize 
the  franchises  of  a  corporation  is  never  ordered  at  the  motion  of 
an  individual.  Here  it  ought  to  be  directed  by  the  Government,  or 
at  least  filed  by  the  Attorney  or  Solicitor-General  ex  oMcio, 

The  Solicitor-General,  acknowledging  himself  to  appear,  not 
in  his  official  character,  but  as  counsel  for  the  relators,  insisted 
that  where  the  mischief,  or  cause  complained  of,  is  such  as  affects 
the  public,  the  court  will  order  an  information  at  the  relation  of 
any  individual  not  specially  interested,  and  d  fortiori  at  the  in- 
stance of  corporators,  who  complain  of  an  injury  to  themselves. 

The  facts  charged  in  this  case,  if  proved,  would  certainly  incur 
a  forfeiture  of  the  charter,  as  they  imply  a  gross  misuser  of  the 
powers  of  the  corporation.  It  will  not  be  denied  that  there  is 
ground  from  the  affidavit  of  the  complainants  to  believe  them 
true.  As  they  are  denied,  the  truth  of  them  is  a  proper  subject 
of  inquiry  by  this  court,  who  have  the  general  superintendence  of 
all  this  species  of  corporations.  If  this  process  does  not  lie,  the 
mischief  is  irremediable,  and  these  companies  will  continue  to 
misuse  their  powers,  and  abuse  their  privileges,  under  an  idea  that 
no  authority  exists  in  the  Government  to  correct  or  punish  their 
malpractices. 

The  opinion  of  the  court  was  afterward  delivered  to  the  follow- 
ing effect  by 

Parsons,  Ch.  J.  This  corporation  was  created  by  the  statute  of 
1806,  c.  89,  which  required  the  holders  of  the  corporate  stock  to 
pay  fifty  per  cent,  of  their  subscriptions  within  sixty  days  after 
the  first  meeting  of  the  company;  and  that  no  insurance  on  any 
one  risk  should  be  made  for  a  larger  sum  than  ten  per  cent,  of 
the  capital  stock  actually  paid  in. 

The  parties  applying  for  this  rule  have  alleged  that  the  corpo- 
ration have  been  guilty  of  malfeasance,  in  not  requiring  from  the 
members  payment  of  the  fifty  per  cent,  of  their  subscriptions  with- 
in the  time  limited  by  the  statute  of  incorporation,  and  also  in 
taking  greater  risks  than  are  authorized  by  the  terms  of  their  in- 
corporation. 

We  have  not  inquired  into  the  truth  of  the«ie  allegations,  as  we 
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are  satisfied  that,  in  this  case,  such  inquiry  would  be  immaterial, 
because  this  rule  is  not  moved  for  in  behalf  of  the  commonwealth, 
or  by  its  authority. 

Informations  of  this  nature  are  properly  grantable  for  the  pur- 
pose of  inquiring  into  the  election  or  admission  of  an  officer  or 
member  of  a  corporation,  when  moved  for  by  any  person  inter- 
ested in,  or  injured  by  such  election  or  admission,  if  the  same  was 
unduly  made.  And  upon  such  information,  if  the  election  or  ad- 
mission was  illegal,  judgment  of  a  motion  might  be  entered,  and  a 
fine  might  also  be  imposed  on  the  party  who  had  usurped  upon  the 
commonwealth. 

In  this  case  the  parties  applying  for  the  rule  do  not  complain  of 
any  illegal  election  or  admission  of  any  officer  or  member  of  the 
corporation ;  but  the  object  of  the  application  is  to  obtain  a  judg-1 
ment  of  forfeiture  of  the  franchises  of  the  corpdration,  and  a' 
seizure  of  them  by  the  commonwealth. 

We  are  well  satisfied  that  a  corporation,  as  well  when  created 
by  charter  under  the  seal  of  the  commonwealth  as  by  a  statute  of 
the  legislature,  may  by  nonfeasance  or  malfeasance  forfeit  its 
franchises,  and  that  by  judgment  on  an  information,  the  common- 
wealth may  seize  them.  And  if  the  allegations  stated  in  the  mo- 
tion for  the  rule  in  this  case  were  true,  and  the  commonwealth 
had  caused  an  information  to  be  filed  and  prosecuted,  for  the  pur- 
pose of  seizing  the  corporate  franchises  for  such  malfeasance, 
judgment  for  those  causes  might  have  been  rendered  for  the  com- 
monwealth. 

But  an  information  for  the  purpose  of  dissolving  the  corpora- 
tion, or  of  seizing  its  franchises,  cannot  be  prosecuted  but  by  the 
authority  of  the  commpn wealth,  to  be  exercised  by  the  legisla- 
ture, or  by  the  Attorney  or  Solicitor-General,  acting  under  its 
direction,  or  ex  oMcio  in  its  behalf.  For  the  commonwealth  may 
waive  any  breaches  of  any  condition,  expressed  or  implied,  on 
which  the  corporation  was  created;  and  we  cannot  give  judg- 
ment for  the  seizure  by  the  commonwealth  of  the  franchises  of 
any  corporation,  unless  the  commonwealth  be  a  party  in  interest 
to  the  suit,  and  thus  assenting  to  the  judgment. 

This  distinction  between  informations  in  the  nature  of  a  quo 
warranto,  to  impeach  any  ekction  or  admission  of  a  corporate  of- 
ficer or  meihber,.  an"a"'inIormatron^  to  dissolve  a  corporation,  is 
weirsetfTe'd,  and  upon  sound  principles  of  law.^ 

Rule  discharged. 

*  Rex  V,  Corporation  of  Carmarthan,  2  Burr.  869. 
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STATE   OF   RHODE    ISLAND   v.    PAWTUXET   TURN- 
PIKE CO. 

In  the  Supreme  Court  of  Rhode  Island,  October  Term,  1867. 

[Reported  in  8  Rhode  Island  Reports  521.] 

This  was  an  application  by  the  defendants  for  a  rehearing  upon 
an  information  in  the  nature  of  a  quo  warranto,  and  to  set  aside 
the  judgment  of  forfeiture  rendered  at  the  former  hearing. 

The  case  was  argued  by  Edwin  Metcalf  for  the  petitioners. 

Charles  H.  Parkhurst  for  the  Attorney-General,  in  behalf  of  the 
State. 

/    The  opinion  of  the  court  was  read  by  Durfee,  J.    The  leading 
/ground  assigned  for  this  application  is,  that  the  prosecution  was 
;  not  instituted  in  behalf  of  the  State  until  after  a  lapse  of  over  six 
I  years  from  the  happening  of  the  cause  of  forfeiture ;  and  we  are 
/referred  to  Angell  and  Ames  on  Corporations  (7th  ed.),  §  743, 
1  and  the  cases  there  cited,  as  showing  that  after  the  lapse  of  so  long 
'a  time  we  ought  not  to  entertain  the  proceeding.  The  cases  cited 
in  Angell  and  Ames  show  that  the  English  rule  is  not  to  allow 
an  information  in  the  nature  of  a  quo  warranto  to  be  filed,  at  the 
instance  of  a  private  individual,  for  the  purpose  of  impeaching  the 
title  to  a  corporate  office  oF  purchase,  where  the  same  has  been 
held  or  exercised  without  complaint  for  more  than  six  years  from 
the  time  of  the  alleged  usurpation.    An  information  in  the  nature 
of  a  quo  warranto  cannot  be  filed  by  a  private  individual  without 
leavCj^'whidr  the  court  may,  at  its  discretion,  either  grant  or  refuse. 
To  regulate  their  discretion,  as  affected  by  the  lapse  of  time,  the 
English  courts  adopted  the  rule  which  we  have  stated.    But  the 
Attorney-General,  representing  the  Crown  in   England  and   the 
State  in  this  country,  may  file  an  information  in  the  nature  of  a 
quo  warranto,  without  leave,  according  to  his  own  discretion ;  and 
we  find  no  English  law  which  holds  that  an  information,  so  filed, 
can  be  barred  by  the  lapse  of  six  years  independently  of  any  stat- 
ute to  that  eflFect.    On  the  contrary,  in  the  leading  case  of  Rex  v. 
Wardroper,  4  Burr.  1963,  where,  after  a  lapse  of  nineteen  years, 
the  court  refused  leave  to  file  an  information,  the  judges  were 
careful  to  express  a  reservation  in  favor  of  the  Crown,  and  said : 
"  Indeed,  no  length  of  usurpation  shall  affect  the  Crown,  nullum 
tempus  occurrit  regi"    The  only  case  which  we  find  that  claims 
a  discretion  for  the  court,  in  this  regard,  over  an  information 
filed  by  the  Attorney-General,  is  the  People  v.  Oakland  County 
Bank,  i  Douglas  (Mich.)  R.  285.    The  court  in  that  case  do  not 
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profess  to  follow  any  precedent,  but  stand  on  their  own  opinion  of 
what  is  salutary  and  reasonable.  We  think  the  case  of  Rex  v, 
Wardroper  declares  the  sounder  doctrine.  The  Attorney-General, 
being  a  public  officer,  may  be  presumed  to  be  capable  of  a  salutary 
and  reasonable  discretion,  as  well  as  the  court,  and  when,  acting 
in  behalf  of  the  State,  he  deems  it  his  duty  to  prosecute  for  a 
forfeiture,  it  is  not  for  the  court,  in  the  absence  of  any  statutory 
limitation,  to  say  he  is  too  late.  Indeed,  this  court  has  itself  de- 
cided that,  after  the  information  has  once  been  filed,  its  discretion 
ceases,  and  it  has  then  nothing  to  do  but  administer  the  law  the 
same  as  in  any  other  case.    State  v.  Brown,  5  R.  I.  i. 

In  this  case,  moreover,  the  Attorney-General  is  acting  not  only 
on  his  own  discretion,  but  also  under  a  resolution  of  the  General 
Assembly  authorizing  the  proceeding,  which  gives  additional 
strength  to  the  reason  why  the  court  should  allow  the  prosecution 
to  go  on,  notwithstanding  the  lapse  of  time. 

The  ground  upon  which  the  court  have  decreed  a  forfeiture  in 
this  case  is,  that  the  defendant  corporation  did,  in  the  year  1855, 
sell  and  convey  to  the  town  of  Cranston  a  portion  of  their  road, 
and  that  since  then  they  have  ceased  to  keep  that  portion  of  the 
road  in  repair.  The  counsel  for  the  corporation  claims,  as  an- 
other reason  for  a  rehearing,  that  under  the  first  section  of  their 
charter  the  corporation  had  a  right  to  make  such  sale  and  con- 
veyance, and  that  the  attention  of  the  court  was  not  directed  to  this 
provision  at  the  former  hearing.  The  first  section  of  the  charter 
gives  a  name  to  the  corporation,  and  provides  that  by  that  name 
they  *'  shall  be  and  hereby  are  made  able  and  capable  in  law,  as  a 
body  corporate,  to  purchase,  possess,  have,  and  enjoy  to  them- 
selves, their  successors  and  assigns,  lands  not  exceeding  fifty 
acres,  tenements,  rents,  tolls,  and  effects  of  what  kind  or  nature 
soever,  and  the  same  to  grant,  sell,  or  dispose  of  by  deed  or  deeds 
at  their  own  will  and  pleasure."  This  section  confers  the  right 
which  is  claimed  for  the  corporation,  if  the  road  itself  was  in- 
tended to  be  included  in  the  fifty  acres  there  mentioned.  Subse- 
quent provisions  of  the  charter  show  that  this  could  not  have  been 
the  intention.  The  second  section  prescribes  that  the  road,  to  be 
made  and  maintained  by  the  corporation,  shall  be  three  rods  wide, 
and  shall  commence  and  terminate  at  certain  points,  pursuing  a 
certain  direction.  The  eleventh  section  provides  that  when  the 
earnings  of  the  road  shall  amount  to  enough  to  pay  what  the  road 
cost,  together  with  the  expense  of  maintaining  and  keeping  it  in 
repair,  and  twelve  per  cent,  per  annum  in  interest  thereon,  the 
corporation  shall  be  dissolved,  and  the  road  aforesaid  vest  in  the 
State.  These  two  sections  are  inconsistent  with  a  right  to  sell  and 
convey  the  road ;  for  after  a  sale  and  conveyance  legally  made,  the 
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road  could  no  longer  be  maintained  by  the  corporation  nor  vest 
in  the  State.  The  fifty  acres  mentioned  in  the  first  section  must 
therefore  be  construed  to  mean  fifty  acres  in  addition  to  the  land 
on  which  the  road  is  made — a  construction  which  the  more  readily 
suggests  itself  from  the  fact  that  a  special  mode  is  provided  for 
the  acquisition  of  the  land  to  be  used  for  the  road. 

We  have  also  been  referred  to  a  statute,  passed  in  1864,  author- 
izing turnpike  corporations  to  transfer  their  roads  to  the  towns 
where  they  are  located,  for  public  highways,  and  have  been  asked 
to  infer  from  thence  that  the  transfer  by  this  corporation  of  a  por- 
tion of  its  road  for  such  a  purpose  is  no  ground  of  forfeiture.  The 
statute  is  not  retrospective  in  its  terms,  and  it  does  not  purport  to 
be  merely  declaratory  of  existing  laws.  It  initiates  a  new  policy ; 
but,  while  it  may  afford  reason,  appealing  to  the  Attorney-Gen- 
eral or  the  legislature,  for  not  prosecuting  this  corporation  for 
having  done  what  this  and  every  other  turnpike  corporation  in 
the  State  are  now  permitted  to  do,  we  do  not  see  how  it  gives  us 
any  right  to  declare  the  law,  as  applicable  to  an  act  done  in  1855, 
to  be  any  otherwise  than  it  was  before  the  enactment  of  the  statute. 

The  counsel  for  the  corporation  also  presses  upon  the  court 
again  the  arguments  which  were  urged  at  a  former  hearing.  We, 
however,  see  no  sufficient  reason  for  changing  the  opinion  then 
expressed,  and  must,  therefore,  dismiss  the  application. 


SAMUEL  SLEE,  Appellant,  v.  GEORGE  BLOOM  et  al. 

Respondents. 

In  the  Supreme  Court  of  Judicature  of  New  York,  Febru- 
ary, 1 82 1. 

[Reported  in  19  Johnson  456.] 

On  appeal  from  the  Court  of  Chancery. 

The  bill  filed  the  24th  of  April,  1819,  stated  that  the  appellant, 
being  possessed  of  a  piece  of  land  on  Wappinger's  Creek,  in 
Poughkeepsie,  on  which  he  had  erected  a  cotton  manufactory, 
with  nine  hundred  and  twelve  spindles,  and  finding  that  the  fac- 
tory demanded  greater  funds  than  he  could  conveniently  com- 
mand, proposed  to  the  respondent,  George  Bloom,  and  others,  to 
unite  with  him  in  a  corporation,  to  be  called  "  The  Dutchess  Cot- 
ton Manufactory,"  the  stocks  of  which  were  to  be  divided  into  six 
hundred  shares  of  $100  each.  That  this  proposal  being  acceded 
to,  the  appellant  and  G.  Bloom,  J.  Tallmadge,  Jr.,  Cyrenus  Crosby, 


SEC.  III.]  SLEE  V.  BLOOM  et  al,  359 

George  Booth  and  Robert  L.  Reade  signed  and  acknowledged  a 
certificate  of  their  desire  to  become  a  corporation,  under  that 
name,  and  filed  the  same  in  the  Secretary's  office,  and  became  duly 
incorporated,  on  the  12th  of  December,  1814,  pursuant  to  the  act 
of  the  legislature,  passed  the  22d  of  March,  181 1,  relative  to  in- 
corporations for  manufacturing  purposes.  (Sess.  34,  c.  67,  i  N.  R. 
L  245.)  That  the  trustees  named  in  the  certificate  of  incorpora- 
tion met  on  the  24th  of  January,  181 5,  and  chose  their  officers,  to 
wit,  the  appellant  as  president,  Crosby  as  treasurer,  and  Reade  as 
secretary;  and  it  was  agreed  that  the  treasurer  and  secretary 
should  confer  with  the  appellant,  and  report  the  terms  on  which 
he  would  sell  the  factory,  stock,  and  machinery  to  the  company. 
That  afterward,  in  February,  1815,  at  a  meeting  of  the  trustees, 
a  report  was  made  by  the  treasurer  (the  secretary  being  ab- 
sent) of  the  terms  on  which  the  appellant  would  sell  the  factory, 
with  its  stock  and  machinery,  the  amount  of  the  items,  as  re- 
ported, being.  $30,91 2;  that  this  report  was  unanimously  accepted, 
and  a  subscription  book  opened,  by  which  the  subscribers  promised 
to  pay  to  the  Dutchess  Cotton  Manufactory  $100  for  every  share 
set  opposite  their  names.  The  bill  set  forth  the  names  of  the  sub- 
scribers, and  the  number  of  shares  subscribed  by  each.  That  at 
a  meeting  of  the  trustees,  on  the  7th  of  March,  181 5,  it  was  re- 
solved that  a  call  of  $5  on  each  share  should  be  made,  payable  on 
the  1st  of  June  following.  That  the  appellant,  soon  after,  executed 
a  deed  to  the  company  of  his  factory,  stock,  and  machinery,  for  the 
consideration  of  $30,900,  which  deed  was  now  held  by  the  com- 
pany. That  on  the  ist  of  May,  1815,  the  appellant  received  scrip 
for  one  hundred  and  twenty-two  shares  of  stock,  which  he  paid  in 
full,  by  deducting  the  same  from  the  amount  due  to  him  from  the 
company.  That  on  the  30th  of  September,  1815,  the  appellant  re- 
ceived scrip  for  fifty  more  shares,  and  paid  up  the  same  in  like 
manner.  That  at  a  meeting  of  the  trustees,  on  the  20th  of  Sep- 
tember, 1815,  at  which  Bloom,  Crosby,  and  others  were  present,  a 
further  call  was  made  for  $10  on  each  share,  payable  on  the  first 
Monday  of  November  then  next,  and  the  further  sum  of  $5  on 
the  first  Monday  of  December  following.  That  at  a  meeting  on 
the  2Sth  of  January,  1816,  three  persons  were  appointed  a  com- 
mittee to  inquire  into  the  affairs  of  the  corporation ;  that  at  a  meet- 
ing of  the  stockholders,  on  the  20th  of  April,  1816,  pursuant  to 
public  notice,  seven  trustees  were  elected.  At  a  meeting  held  the 
27th  of  April,  1816,  it  was  resolved  to  make  a  public  call  of  $25, 
on  each  share,  payable  on  the  1st  of  June  then  next ;  that  the  stock- 
holders generally  neglected  to  make  payment,  and  in  June,  18 16, 
it  was  resolved  that  suits  should  be  commenced  to  enforce  pay- 
ment.  At  a  meeting,  October  19,  1816,  it  was  resolved  that  it  was 
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inexpedient  to  continue  the  factory  in  operation;  and  the  appel- 
lant, who  then  superintended  it,  was  directed  to  shut  it  up,  dis- 
charge the  workmen,  and  take  care  of  the  property ;  and  a  com- 
mittee was  appointed  to  examine  the  accounts  and  settle  with  the 
appellant.  That  at  a  meeting  in  November,  1816,  the  committee 
appointed  to  liquidate  the  account  of  the  appellant  reported  a 
balance  in  his  favor  of  $24,^3.35;  and  it  was  resolved  that  a 
proper  voucher  for  the  balance  should  be  given  to  him.  A  bond  to 
the  appellant  was  afterward  executed,  signed  by  the  president, 
treasurer,  and  secretary,  and  sealed  with  the  seal  of  the  corpora- 
tion, for  $23,493.35,  being  the  sum  remaining  due  to  him,  after  the 
stock  subscribed  by  him,  amounting  to  $17,200  paid  up  in  full,  was 
deducted  from  the  sum  due  to  him  from  the  company.  That  the 
appellant  having  obtained  a  loan  of  the  Manhattan  Company  of 
$10,000,  which  he  expended  in  advances  for  the  company,  gave  his 
note  for  that  sum,  dated  the  ist  of  December,  1815,  endorsed  by 
Bloom,  Crosby,  Booth,  and  Cocks,  payable  in  twelve  months,  and 
which  sum  went  into  his  account,  and  made  part  of  the  balance 
found  due  to  him.  To  secure  his  endorsers,  the  appellant  gave 
them  a  bond  and  warrant  of  attorney  to  confess  judgment  for 
$20,000,  on  which  they  entered  up  a  judgment,  on  the  ist  of  June, 

1816.  That  when  the  note  became  due  the  appellant  was  unable  to 
pay  it,  and  the  endorsers  assumed  the  debt,  and  gave  their  own 
note  to  the  bank  for  the  amount,  endorsed  by  Nathan  Myers,  and 
which  note  had  been  in  part  paid  by  moneys  collected  of  the  stock- 
holders, and  in  part  by  the  appellant  himself.     That  in  January, 

1817,  the  appellant,  finding  himself  pressed  by  a  judgment  ob- 
tained by  some  of  the  individuals  of  the  company  who  had  been 
endorsers  of  his  note,  commenced  a  suit  against  the  company,  on 
the  bond  given  to  him,  on  which  a  judgment  was  confessed  and 
perfected,  in  May  term,  181 7,  with  a  stay  of  execution  until  Oc- 
tober term  following,  for  the  penal  sum  of  $46,986.  The  bill  then 
stated  various  meetings  of  the  subscribers  in  the  year  1817, 
and  their  proceedings.  That  on  the  12th  of  August,  1817,  at  a 
meeting  of  the  trustees,  it  was  resolved  that  any  person  might 
transfer  his  stock,  and  be  discharged  from  any  future  calls,  on 
paying  up  the  calls  of  fifty  per  cent,  which  had  then  been  made,  and 
the  costs ;  and  that  no  proceedings  should  be  had  to  enforce  the 
payment  of  further  calls,  other  than  by  way  of  forfeiture.  That 
on  the  3d  of  November,  1817,  at  a  meeting  of  the  trustees,  it  was 
resolved  to  lease  the  factory  for  three  years,  and  that  the  stock- 
holders might  have  the  privilege  of  forfeiting  their  stock  to  the 
company,  by  paying  up  thirty  per  cent,  on  their  shares,  by  the  ist 
of  December  following,  which  resolution  was  opposed  by  the  ap- 
pellant.    That  most  of  the  stockholders  had  availed  themselves  . 
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of  this  resolution,  and  wholly  abandoned  the  factory,  and  every- 
thing relating  to  it,  though  they  had  not  given  up  their  scrip.  That 
no  election  of  trustees  had  been  made  since  April,  181 7,  and  the 
stockholders  had  come  to  a  resolution  never  to  make  another  elec- 
tion, but  to  abandon  the  factory  and  corporation  altogether.  That 
in  October,  1817,  Crosby,  Bloom,  Booth,  and  Cocks  issued  a  fieri 
facias  against  the  appellant  on  the  judgment  against  him,  by  vir- 
tue of  which  the  real  estate  of  the  appellant,  worth  $9000,  be- 
side the  land  and  property  at  the  factory,  became  liable  to  sale. 
That  in  November,  181 7,  the  appellant,  hearing  that  an  execution 
had  been  issued  by  Bloom  and  the  others  on  the  judgment  ob- 
tained by  them  against  the  company,  caused  a  fieri  facias  to  be 
issued  on  the  judgment  in  his  favor.  That  in  January,  1818,  the 
attorney  of  the  company,  pursuant  to  a  previous  resolution  of  the 
trustees,  applied  all  the  funds  in  his  hands,  amounting  to  $4105.59, 
toward  the  payment  of  the  note  for  $10,000,  leaving  a  balance  of 
^538.58.  That  to  prevent  a  sacrifice  of  his  property,  to  pay  that 
balance,  the  appellant  procured  George  B.  Evertson  to  become 
security  to  the  bank  for  that  amount,  and  thereupon  the  appellant's 
note  for  $10,000  was  given  up,  and  his  endorsers  wholly  dis- 
charged. That  to  secure  Evertson,  the  appellant,  on  the  21st  of 
January,  1818,  assigned  to  him  all  his  real  estate  and  the  avails  of 
all  the  property  of  the  company  that  might  be  sold  under  his  exe- 
cution against  the  company.  Under  the  execution  on  his  judg- 
ment, the  real  estate  of  the  company  was  sold  by  the  sheriff  in 
February,  1818,  for  $102,  and  the  personal  estate  for  $385.50,  to 
George  B.  Evertson  as  the  highest  bidder;  and  after  deducting 
the  sheriff's  fees,  there  remained  the  sum  of  $460.18,  to  be  applied 
on  the  appellant's  execution.  That  no  payment  had  been  made 
on  the  judgment,  unless  the  sum  of  $4105,  applied  in  part  pay- 
ment of  the  note  for  $10,000,  be  considered  as  part  payment  of 
the  judgment ;  and  that  if  it  is  so  considered,  there  will  then  be 
a  balance  due  to  the  appellant  of  $18,958.37,  which  he  has  no  means 
of  obtaining,  unless  the  stockholders  are  compelled  to  pay  up 
their  subscriptions.  That  there  has  been  no  meeting  of  the  stock- 
holders since  May,  181 7,  nor  have  the  trustees  had  any  meeting  or 
transacted  any  business  since  December,  1817;  but  have  deter- 
mined to  abandon  and  give  up  the  factory  and  corporation,  and 
not  to  make  any  further  calls  on  the  stockholders,  nor  to  provide 
any  means  whatever  to  pay  the  appellant ;  but  the  trustees,  with  all 
the  other  respondents,  have  determined  to  suffer,  and  cause  the 
corporation  to  be  dissolved,  and  had  already  suffered  and  caused 
the  same  to  be  dissolved,  by  their  said  transactions  and  omissions, 
in  relation  thereto.  That  the  books  and  records  of  the  corpora- 
tion are  in  the  power  or  possession  of  the  respondents.      That 
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there  is  no  debt  due  by  the  corporation,  except  that  owing  to  the 
appellant.  That  he  had  no  means  of  ascertaining  what  amount  of 
his  debt  could  be  obtained  of  the  corporation,  except  by  a  legal 
sale  of  their  property  on  execution ;  and  although  it  was  sold  at  a 
sacrifice,  yet  the  appellant  was  unable,  owing  to  his  embarrass- 
ment, etc.,  to  bid  upon  it,  or  to  cause  it  to  be  sold  for  a  greater 
sum,  and  the  trustees  and  stockholders,  though  they  had  notice  of 
the  sale,  neglected  all  attention  to  it ;  nor  did  they  show  any  dispo- 
sition to  preserve  the  property  or  keep  the  corporation  in  exist- 
ence, etc.  The  bill  prayed  that  those  of  the  respondents  who  had 
made  any  payments  on  their  stock  might  set  forth  the  same,  and 
that  the  solvent  stockholders,  to  wit,  all  the  respondents  (except 
Crosby),  might  be  severally  decreed  to  pay  to  the  appellant,  for 
his  benefit,  such  sum,  or  balance,  on  each  and  every  share  of  stock 
subscribed  by  them,  as  should  be  sufficient,  with  a  due  proportion 
to  be  allowed  by  the  appellant  on  the  fifty  shares  purchased  by  him 
of  James  Tallmadge,  Jr.,  Aaron  Stafford,  and  Robert  Stafford,  to 
pay  to  the  appellant  the  debt  due  to  him  from  the  said  Dutchess 
Cotton  Manufactory,  with  interest,  and  to  indemnify  him  for  the 
losses  he  has  sustained  by  the  unjust  and  oppressive  conduct  of 
the  trustees  and  the  stockholders,  and  that  it  might  be  left  with 
the  solvent  respondents  and  E.  Crosby  to  arrange  and  adjust 
among  themselves  any  claims  they  may  have  on  him,  by  reason 
of  any  balance  that  may  remain  due  and  unpaid  on  the  stock 
subscribed  by  him ;  and  that  the  appellant  might  have  such  other 
and  further  relief,  by  a  decree  against  the  respondents  in  their 
individual  capacities,  or  as  members  of  the  said  corporation,  if 
they  pretend  that  the  same  has  not  been  already  dissolved,  as  the 
nature  of  his  case  might  require 

The  respondents.  Bloom,  Crosby,  Cocks,  Coolidge,  Stockholm, 
Davis,  Nelson,  Thompson,  Tappen,  M.  Hoffman,  Reynolds,  D. 
Hoffman,  and  Conklin,  appeared  and  filed  their  answers.  The 
respondent.  Bloom,  admitted  most  of  the  material  facts  stated 
in  the  bill.  He  charged  that  the  appellant  induced  him  and  the 
other  respondents  to  enter  into  the  association  for  the  purchase  of 
the  cotton  factory,  by  urgent  solicitations,  artful  assurances,  and 
exaggerated  statements  of  the  value,  profits,  etc.  That,  among 
other  inducements,  he  assured  the  respondent  that  if  he  would 
take  shares  and  aid  in  procuring  the  incorporation  of  the  com- 
pany, he,  the  appellant,  would  at  any  time,  when  the  respondent 
wished  to  relinquish  his  shares,  take  back  the  stock,  and  become 
responsible,  with  good  security,  for  what  moneys  the  respondent 
might  advance,  payable  in  two  years,  and  for  any  further  calls  on 
the  stock.  That  the  appellant's  object  in  prosecuting  the  suit  on 
the  bond  to  judgment  and  execution,  and  having  the  property 
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sold,  was  to  regain  the  factory  and  machinery,  and  draw  from  the 
stockholders  their  subscriptions  for  the  payment  of  his  debts. 
That  Evertson  purchased  the  property  for  the  benefit  of  the  ap- 
pellant, who  was,  in  fact,  the  real  owner,  subject  only,  by  way  of 
security  to  Evertson,  for  the  sum  he  had  assumed  to  pay  the  Man- 
hattan Bank.  He  denied  that  the  books  and  papers  had  been 
withheld  from  the  appellant,  and  alleged  that  they  were  in  his 
possession. 

The  other  respondents,  in  their  several  answers,  referred  them- 
selves to  the  answer  of  Bloom,  as  containing,  according  to  their 
knowledge,  recollection,  and  belief,  the  truth  as  to  the  several 
matters  stated  and  alleged  by  him,  and  they  set  up  particular 
grounds  of  defense  as  regarded  each  of  them,  separately.  The  re- 
spondent, Pells,  put  in  a  separate  answer,  admitting  the  material 
facts  in  the  bill,  except  as  to  the  amount  paid  on  the  stock  pur- 
chased by  him.  The  bill  was  taken  pro  confesso  against  the  re- 
spondents, Robert  Forrest,  Nathan  Myers,  Nathaniel  Ferris,  George 
Booth,  S.  Howard,  Wintringham,  P.  Ackerman,  and  C.  R.  Liv- 
ingston ;  but  it  was  stipulated  by  the  appellant,  as  to  the  two  last 
named  respondents,  that  he  would  not  take  a  final  decree  against 
them,  provided  they  would  severally  pay  on  their  shares  a  due  pro- 
portion according  as  others,  under  like  circumstances  with  them, 
and  who  had  put  in  their  answers,  might  be  compelled  to  pay.  It 
was  admitted  that  C.  R.  Livingston,  having  paid  thirty  per  cent, 
on  her  stock,  had  transferred  it  to  the  company ;  but  that  Acker- 
man  had  not  paid  anything  on  his  stock,  nor  had  he  transferred  it. 

Replications  were  filed  to  the  answers  put  in,  and  proofs  taken 
in  the  cause. 

The  cause  was  brought  to  a  hearing  upon  the  pleadings  and 
proofs,  in  April,  1821 ;  and  on  the  19th  of  July  the  Chancellor 
made  the  following  decree :  "  It  is  declared  that  the  plaintiff  has 
not  shown  any  right  or  title  to  sue  the  defendants,  as  members  or 
stockholders  of  the  Dutchess  Cotton  Manufactory,  for  a  debt  due 
to  him  from  the  said  corporation,  inasmuch  as  the  said  corporation 
does  not  appear,  in  judgment  of  law,  dissolved,  nor  can  it  be  dis- 
solved within  the  period  limited  by  the  statute  under  which  it  was 
erected,  for  any  non-user  or  misuser  of  its  franchises,  without  due 
process  of  law ;  and  it  is  further  declared,  that  assuming  the  said 
corporation  to  be  dissolved,  the  plaintiff  would  not  be  entitled  to 
the  assistance  of  this  court,  as  against  the  individual  persons  and 
property  of  those  defendants,  who  have  paid  into  the  corporation, 
at  the  rate  of  thirty  per  cent,  upon  their  respective  shares ;  inas- 
much as  by  the  resolution  of  the  board  of  trustees  of  the  i6th  of 
August,  1817,  to  which  the  plaintiff  was  a  party,  as  a  trustee,  and 
by  the  resolution  of  the  said  board  of  the  3d  day  of  November, 
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18 1 7,  to  which  the  plaintiff,  as  a  trustee,  by  repeated  acts,  gave  his 
subsequent  assent  and  ratification,  the  plaintiff  has,  in  justice  and 
equity,  barred  himself  from  the  operation  of  any  further  claim, 
unless  it  be  to  exact  the  forfeiture  of  their  shares ;  nor  would  he 
be  entitled  to  the  assistance  of  this  court  as  against  the  individual 
persons  and  property  of  those  defendants  who  have  not  paid  in, 
at  the  rate  of  thirty  per  cent.,  except  it  might  be  to  require  them 
to  pay  in,  upon  their  shares  at  the  rate  of  fifty  per  cent,  on  the 
amount  of  arrearages  of  former  calls,  prior  to  the  i8th  of  August, 
1 81 7,  and  to  exact  a  forfeiture  of  their  shares  for  the  residue.  It 
is,  therefore,  ordered,  adjudged,  and  decreed,  etc.,  that  the  plain- 
tiff's bill  be  dismissed  without  costs,  as  to  those  defendants  who 
have  not  appeared,  but  with  costs  as  to  those  defendants  who 
have  appeared  and  answered,  to  be  taxed,  and  to  be  recovered  by 
them  against  the  plaintiff,  according  to  the  course  and  practice  of 
this  court. 

The  Chancellor  assigned  his  reasons  for  this  decree,  which  were 
the  same  as  those  expressed  in  the  opinion  delivered  by  him  in  the 
Court  of  Chancery.     {Vide  5  Johns.  Ch.  Rep.^) 

P'  Ruggles  and  T.  A.  Emmet  for  the  appellant. 

T,  I.  Oakley  for  the  respondents. 

Spencer,  Ch.  J.  (after  stating  the  facts  in  the  case).  With 
the  most  profound  and  undissembled  respect  for  the  Chancellor, 
I  am  constrained  to  differ  from  the  opinion  held  by  him,  that  this 
corporation  is  not  dissolved. 

The  object  and  intention  of  the  legislature  in  authorizing  the 
association  of  individuals  for  manufacturing  purposes  was,  in 
effect,  to  facilitate  the  formation  of  partnerships,  without  the  risks 
ordinarily  attending  them,  and  to  encourage  internal  manufac- 
tures. There  is  nothing  of  an  exclusive  nature  in  the  statute; 
but  the  benefits  from  associating  and  becoming  incorporated,  for 
the  purposes  held  out  in  the  act,  are  offered  to  all  who  will  con- 
form to  its  requisitions.  There  are  no  franchises  or  privileges 
which  are  not  common  to  the  whole  community.  In  this  respect, 
incorporations  under  the  statute  differ  from  corporations  to  whom 
some  exclusive  or  peculiar  privileges  are  granted.  The  only  ad- 
vantages of  an  incorporation  under  the  statute  over  partnerships, 
and  the  only  substantial  difference  between  them,  consists  in  a 
capacity  to  manage  the  affairs  of  the  institution,  by  a  few  and  se- 
lect agents,  and  by  an  exoneration  from  any  responsibility  beyond 
the  amount  of  the  individual  subscriptions. 

In  coming  to  the  conclusion  that  the  corporation  in  this  case 
is  dissolved,  I  lay  out  of  the  case  everything  of  misuser  or  non- 

'  So  much  of  Chancellor  Kent's  opinion  as  relates  to  the  question  of  the 
dissolution  of  the  corporation  is  given  below. — Ed. 
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user,  excepting  the  influence  which  the  fact  of  non-user  may  have 
as  evidence,  connected  with  other  facts,  to  show  the  renunciation 
of  the  corporate  rights.  Upon  the  authorities  and  for  the  rea- 
sons given  by  the  Chancellor,  misuser  or  non-user  cannot  be  re- 
lied on  as  a  substantive  and  specific  ground  of  a  dissolution. 

The  ground  on  which  I  place  my  opinion,  that  the  corporation 
is  dissolved,  is,  that  they  have  done,  and  suffered  to  be  done,  acts 
equivalent  to  a  direct  surrender.  The  Chancellor  concedes,  and 
it  does  not,  in  my  judgment,  admit  of  a  doubt,  that  a  corporation 
may  be  dissolved  by  a  surrender  of  all  their  corporate  rights. 

In  2  Kyd  on  Corp.  467,  the  rational  and  true  rule  is  laid  down ; 
he  says :  "  The  rule  adopted  in  all  the  cases  which  have  occurred 
on  this  question  seems  to  have  been  this,  that  where  the  effect  of 
the  surrender  is  to  destroy  the  end  for  which  the  corporation  or 
the  corporate  capacity  was  instituted,  the  corporation  or  the 
corporate  capacity  is  itself  destroyed ; "  and  we  have  the  high 
authority  of  Lord  Coke  to  the  same  effect.  He  says :  "  If  there  be 
a  warden  of  a  chapel,  and  the  chapel  and  all  the  possessions  be 
aliened,  he  ceases  to  be  a  corporation,  because  he  cannot  be  war- 
den of  nothing ;  but  if  the  body  of  a  prebend  be  a  manor  and  no 
more,  and  the  manor  be  recovered  from  the  prebendary,  by  title 
paramount,  yet  his  corporate  capacity  remains,  because  he  has 
stallum  in  choro,  et  vocem  in  capitulo,  and  he  is  prebendary,  al- 
though he  has  no  possessions."  Thus,  according  to  Lord  Coke, 
a  recovery  by  title  paramount  would  have  produced  an  extinction 
of  the  corporation,  had  it  reached  all  the  rights  and  powers  of  the 
corporation,  but  inasmuch  as  there  were  rights  unaffected  by  the 
recovery,  it  did  not  work  a  dissolution.  Suffering  an  act  to  be 
done  which  destroys  the  end  and  object  for  which  the  corporation 
was  instituted  must  be  regarded  as  equivalent  to  the  doing  an  act 
which  produces  the  very  same  consequences.  A  surrender  is  an 
act  in  pais;  it  can,  therefore,  be  no  objection  in  this  case  that  the 
acts  which  have  dissolved  the  corporation  are  acts  in  pais. 

This  bill  was  not  filed  until  the  24th  of  April,  1819.  In  Febru- 
ary, 1818,  all  the  estate,  real  and  personal,  of  the  corporation  was 
sold  under  an  execution ;  and,  as  has  already  been  stated,  the  cor- 
poration has  totally  ceased  from  acting  since  December,  1817.  The 
bill  charges,  substantially,  that  the  corporation  is  dissolved ;  and 
not  one  of  the  respondents  asserts  that  it  does  exist,  or  that  there 
is  the  remotest  idea  of  resuscitating  it.  Here  is,  then,  a  corpora- 
tion possessed  of  nothing,  abandoning  the  end  and  object  of  their 
institution,  without  pretending  that  they  ever  hope  or  expect  to 
resume  their  functions ;  and,  it  may  be  added,  all  the  corporators 
either  admit  the  dissolution  of  the  corporation  (I  speak  of  those 
who  have  suffered  the  bill  to  be  taken  pro  confesso)  or  deny  that 
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they  are  incorporators.  Thus  presenting  the  phenomenon  of  a 
corporation  without  corporators,  a  nominal,  inert  body,  pretend- 
ing to  have  life  and  existence.  Such  an  anomaly  cannot  be  rec- 
ognized. The  argument  is,  that  being  incorporated  for  twenty 
years,  there  exists  a  corporate  capacity  during  that  period,  and 
that  although  all  the  functions  of  the  corporation  have  ceased,  yet 
they  may  be  resumed.  The  second  section  of  the  act  provides 
that  as  soon  as  the  certificate  shall  be  filed,  the  persons  who  shall 
have  signed  and  acknowledged  the  same,  and  their  successors, 
shall,  for  the  term  of  twenty  years  next  after,  be  a  body  politic  and 
corporate  in  fact  and  in  name,  etc.  The  legislature  never  meant, 
nor  does  the  act  authorize  the  conclusion,  that  the  corporation 
should  remain  and  continue  during  all  that  period,  nolens  voiens. 
It  was  implied  that  during  that  time  they  should  do  nothing  to 
forfeit  their  rights,  nor  surrender  them  back,  or  do  any  act  tanta- 
mount thereto.  The  act  prolongs  the  corporation  for  twenty 
years,  subject  to  all  the  incidents  attending  corporations;  and  I 
have  endeavored  to  show  that  one  of  the  incidents  is  an  extinction 
of  the  corporation,  if  it  does  what  is  equivalent  to  a  surrender,  I 
doubt,  extremely,  whether  the  capacity  to  resume  the  functions  of 
the  corporation  does,  in  fact,  exist,  but  it  is  not  necessary  to  decide 
that  point.  I  consider  it  merely  as  a  matter  of  speculation,  thrown 
out,  without  any  practical  reference  to  the  cause,  as  a  stumbling 
block  to  the  attainment  of  justice  between  the  parties.  For  all 
the  substantial  purposes  of  justice,  and  in  effect,  the  corporation 
is  dissolved.  In  the  case  of  the  Kingf.  Pasmore,  3  Term  Rep.  244, 
Ashhurst,  J.,  says  as  to  the  contrariety  of  opinions  in  the  books 
on  this  subject,  "  I  shall  not  attempt  to  reconcile  them,  but  we 
ought  to  lean  to  that  side  which  is  supported  by  reason."  Possi- 
bly the  seeming  contrariety  may  have  been,  in  some  degree,  occa- 
sioned by  the  equivocal  use  of  the  term  "  dissolved ;  "  as  far  as  con- 
cerns the  power  of  the  Crown  to  grant  a  new  charter,  I  think  the 
corporation  was  dissolved.  As  to  some  particular  purposes  which 
do  not  relate  to  the  powers  of  government,  but  to  personal  privi- 
leges which  are  annexed  to  the  persons  of  the  remaining  individu- 
als, such  as  rights  of  common,  etc.,  it  may  be  said  not  to  be  dis- 
solved, at  least  till  the  Crown  interpc'^i^^,  Grose.  J,,  in  the 
same  case,  said :  "  Now,  in  point  of  good  si.>nse.  when  the  purposes 
for  which  a  corporation  was  created  can  no  lonjicr  be  answered, 
there  is  no  reason  why  it  should  not  be  consiiicred  to  be  so  far  dis- 
solved, as  that  the  Crown  may  raise  then^  a  new  corporation,"  etc. 

The  doctrine  urged  by  the  respondents'  counsel  is,  that  this  c 
poration  must  endure  for  twenty  years,  unless  it  is  judicially  c 
dared  to  be  dissolved,  for  misuser  or  non-tiser:  and  w 
by  some  of  the  cases  cited  by  the  Chancellor,  that  even  v 
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had  been  an  omission  to  elect  burgesses  for  twenty-two  years, 
doubts  were  entertained  whether  there  had  been  such  a  non-user 
as  vacated  the  charter.  It  is  observable  that  the  appellant  has  no 
control  over  the  process  or  remedy  to  dissolve  this  corporation 
for  non-user.  The  People  of  the  State,  through  their  law  officer, 
can  only  institute  such  proceedings.  Then,  as  regards  the  ap- 
pellant, if  we  are  to  consider  this  corporation  in  existence,  he  must 
patiently  await  the  lapse  of  twenty  years  before  he  can  have  any 
remedy.  I  say,  in  the  words  of  Lord  Mansfield  (3  Burr.  Rep. 
870),  "  without  an  express  authority,  so  strong  as  not  to  be  gotten 
over,  we  ought  not  to  determine  a  case  so  much  against  reason." 

In  point  of  good  sense,  this  corporation  was  dissolved,  within 
the  meaning  and  intent  of  the  actTlis  re^u-ds  creditors,  when  it 
ceased  to  own  any  property,  real  or  personal,  and  when  it  ceased, 
for  such  a  space  of  time,  from  doing  any  one  act  manifesting  an 
intention  to  resume  their  corporate  functions.  The  end,  being, 
and  design  of  the  corporation  were  completely  determined:  and 
if  even  it  had  the  capacity  to  reorganize  and  reinvigorate  itself, 
the  case  has  happened  when,  as  relates  to  its  creditors,  it  is  dis- 
solved. 

If  I  am  right  thus  far,  then,  by  the  7th  section  of  the  statute, 
the  persons  composing  the  company  at  the  time  of  its  dissolution 
are  individually  responsible,  to  the  extent  of  their  respective 
shares,  for  the  debts  then  due,  and  owing,  by  the  company. 

With  respect  to  the  period  of  the  dissolution,  it  appears  to  me 
that  we  may  safely  say  it  happened  on  the  ist  of  February,  1818, 
when  all  the  property  of  the  company  was  sold;  for  since  that 
time  no  corporate  act  has  been  done. 

Yates  and  Van  Ness,  JJ.,  concurred. 

Piatt,  J.,  being  related  to  one  of  the  parties,  declined  giving 
any  opinion. 

Woodworth,  J.,  not  having  heard  the  argument,  gave  no 
opinion. 

The  rest  of  the  court  (Austin,  Senator,  dissenting)  concurring 
in  the  opinion  of  the  Chief  Justice,  it  was  thereupon  ordered,  ad- 
judged, and  decreed  that  the  decretal  order  of  the  Court  of  Chan- 
cery be  reversed,  and  that  the  cause  be  remitted  to  the  Court  of 

Chancery. 
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THE  BOSTON  GLASS  MANUFACTORY  v.     MARY 

LANGDON. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  April  7, 

1834. 

[Reported  in  24  Pickering  49.] 

Assumpsit  on  a  promissory  note  given  by  the  defendant  to  the 
plaintiffs.  The  defendant  pleads  in  abatement,  that  at  the  time 
of  the  purchase  of  the  writ  there  was  not,  and  now  is  not,  any 
such  corporation  established  by  law,  called  the  Boston  Glass 
Manufactory,  as  in  and  by  the  writ  is  supposed.  The  plaintiffs 
reply  that  there  was  and  is  such  a  corporation;  and  tender  an 
issue ;  which  is  joined. 

At  the  trial,  before  Morton,  J.,  the  plaintiffs  offered  in  evidence 
their  act  of  incorporation,  and  showed  their  organization  under 
it  in  181 1. 

The  records  of  the  corporation  were  introduced  by  the  plaintiffs, 
and  were  used  and  relied  upon  by  both  parties. 

The  defendant  then  introduced  an  indenture,  dated  the  27th 
of  May,  1827,  assigning  all  the  property  of  the  corporation  to 
certain  persons,  in  trust  to  pay,  pro  rata,  such  creditors  as  should 
become  parties  to  the  indenture.  This  instrument  contained  cove- 
nants, that  the  assignees  might  use  the  name  of  the  corporation  in 
the  collection  of  the  debts,  and  in  the  disposition  of  the  property 
assigned ;  that  the  corporation  would  not  hinder  or  obstruct  them 
in  the  performance  of  these  functions;  and  that  it  would  make 
any  further  conveyances  and  assurances  which  might  become 
necessary,  and  perform  any  other  and  further  acts  which  might  be 
required  to  enable  the  assignees  fully  to  execute  their  trust.  No 
provision  was  made  for  a  release  to  the  corporation  by  the  cred- 
itors, nor  for  paying  over  to  the  corporation  the  surplus,  if  any, 
of  the  property  assigned.  The  defendant  also  referred  to  all  the 
records  subsequent  to  18 17,  and  contended  that  the  assignment  of 
the  property  of  the  corporation,  and  the  omission  to  hold  annual 
meetings,  to  choose  directors,  and  to  transact  business,  as  appears 
by  the  records  and  books  of  the  corporation,  supported  the  issue  on 
her  part  and  entitled  her  to  a  verdict. 

But  the  jury  were  instructed  that  the  evidence  was  competent 
to  prove  the  establishment  and  continuance  of  the  corporation 
down  to  the  present  time. 

The  plaintiffs  then  claimed  to  have  the  damages  assessed  by  the 
jury,  if  they  found  a  verdict  in  their  favor,  and  offered  in  evidence 
the  note  declared  on.    This  was  objected  to  by  the  defendant,  be- 
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cause  the  note  had  been  assigned.    But  the  objection  was  over- 
ruled. 

The  defendant  then  offered  to  prove  that  the  note  was  without 
consideration.    This  evidence  was  objected  to  and  was  excluded. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  whole  amount 
of  the  note  and  interest. 

The  defendant  Excepted  to  the  decisions  and  instructions  of  the 
judge;  and  for  the  reasons  above  appearing  moved  for  a  new 
trial. 

Austin  for  the  defendant. 

Sullivan  for  the  plaintiffs. 

Morton,  J-,  delivered  the  opinion  of  the  court.  Shaw,  Ch.  J., 
did  not  sit  in  the  cause.  The  non-existence  or  death  of  | 
the  plaintiff  may  properly  be  pleaded  in  abatement.  Chitty's  / 
PL  482;  Story's  PI.  24.  But  whether,  as  it  entirely  and 
perpetually  destroys  the  plaintiff's  right  to  recover,  it  may 
not  also  be  pleaded  in  b^r.  it  is  not  necessary  to  determine. 
Proprietors  of  Monumoi  v,  Rogers,  i  Mass.  R.  159;  First  Parish 
in  Sutton  v.  Cole,  3  Pick.  245.  Whether  the  plea  conclude  in 
abatement  or  bar,  the  issue  being  found  against  the  defendant, 
the  judgment  must  be  peremptory.  The  established  rule  is,  that  in 
dilatory  pleas,  when  the  issue  is  found  against  the  defendant  on 
matters  of  fact,  the  judgment  must  be  in  chief.  Gould's  PI.  300 ; 
Howe's  Pract.  215. 

The  principal  question  for  our  consideration  is,  whether  judg- 
ment shall  be  rendered  on  the  verdict.  The  defendants'  counsel 
contends  that  the  evidence  introduced  will  not  support  the  verdict, 
but  that  the  verdict  is  against  the  evidence  and  the  law  and  should 
be  set  aside. 

The  point  which  has  been  determined  by  the  jury,  though  nec- 
essary to  be  submitted  to  them  with  proper  instructions,  is  quite 
as  much  a  matter  of  law  as  of  fact ;  and  we  the  more  readily  enter 
into  the  examination  of  it. 

The  legal  establishment  and  due  organization  of  the  corpora- 
tion were  admitted ;  but  it  was  contended  that  the  facts  disclosed  , 
showed  a  dissolution  of  it.  ^ 

The  elementary  treatises  on  corporations  describe  four  methods 
in  which  they  may  be  dissolved.  It  is  said  that  private  corpora- 
tions may  lose  their  legal  existence  by  the  act  of  the  legislature ; 
by  the  death  of  all  the  members ;  by  a  forfeiture  of  their  fran- 
chises, and  by  a  surrender  of  their  charters.  2  Kyd  on  Corp.  447 ; 
I  Bl.  Comm.  485 ;  2  Kent's  Comm.  ( ist  ed.)  245 ;  Angell  &  Ames 
on  Corp.  SOI ;  Oakes  v.  Hill,  14  Pick.  442.  No  other  mode  of  dis- 
solution is  anywhere  mentioned  or  alluded  to. 
I.  In  England,  where  the  Parliament  is  said  to  be  omnipotent, 

24 
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and  where,  in  fact,  there  is  no  constitutional  restraint  upon  their 
action  but  their  own  discretion  and  sense  of  right,  corporations 
are  supposed  to  hold  their  franchises  at  the  will  of  the  legisla- 
ture. But  if  they  possess  the  power  to  annul  charters,  it  cer- 
tainly has  been  rarely  exercised  by  them.  In  this  countr>',  where 
the  legislative  power  is  carefully  defined  by  explicit  fundamental 
laws,  by  which  it  must  be  governed  and  beyond  which  it  cannot 
go,  it  has  become  a  question  of  some  difficulty  to  determine  the 
precise  extent  of  their  authority  in  relation  to  the  revocation  of 
charters  granted  by  them.  But  as  it  is  not  pretended  that  there 
has  been  any  legislative  repeal  of  the  plaintiffs'  charter,  it  will  not 
be  useful  further  to  discuss  this  branch  of  the  subject. 

2.  As  all  the  original  stockholders  are  not  deceased,  the  cor- 
poration cannot  be  dissolved  for  the  want  of  members  to  sustain 
and  exercise  the  corporate  powers.  Besides,  this  mode  of  dis- 
solution cannot  apply  to  pecuniary  or  business  corporations.  The 
shares,  being  property,  pass  by  assignment,  bequest,  or  descent, 
and  must  ever  remain  the  property  of  some  persons,  who  of 
necessity  must  be  members  of  the  corporation  as  long  as  it  may 
exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an  abuse 
or  misuser  of  its  powers  and  franchises,  yet  this  can  only  take 
effect  upon  a  judgment  of  a  competent  tribunar.  2  Kent's  Comm. 
(ist  ed.)  249;  Corporation  of  Colchester  v,  Seaber,  3  Burr.  1866; 
Smith's  case,  4  Mod.  53.  Whatever  neglect  of  duty  or  abuse  of 
power  the  corporation  may  have  been  guilty  of,  it  is  perfectly  clear 
that  they  have  not  lost  their  charter  by  forfeiture.  Until  a  judi- 
cial decree  to  this  effect  be  passed,  they  will  continue  their  cor- 
porate existence.    The  King  v,  Amery,  2  T.  R.  515. 

4.  Charters  are  in  many  respects  compacts  between  the  Gov- 
ernment and  the  corporators.  And  as  the  former  cannot  deprive 
the  latter  of  their  franchises  in  violation  of  the  compact,  so  the 
latter  cannot  put  an  end  to  the  compact  without  the  consent  of 
the  former.  It  is  equally  obligatory  on  both  parties.  The  sur- 
render of  a  charter  can  only  be  made  by  some  formal  solemn  act 
of  the  corporation,  and  will  be  of  no  avail  until  accepted  by  the 
Government.  There  must  be  the  same  agreement  of  the  parties 
to  dissolve  that  there  was  to  form  the  compact.  It  is  the  accept- 
ance which  gives  efficacy  to  the  surrender.  The  dissolution  of  a 
corporation,  it  is  said,  extinguishes  all  its  debts.  The  power  of 
dissolving  itself  by  its  own  act  would  be  a  dangerous  power,  and 
one  which  cannot  be  supposed  to  exist. 

But  there  is  nothing  in  this  case  which  shows  an  intention  of  the 
corporators  to  surrender  or  forfeit  their  charter,  nor  anything 
which  can  be  construed  into  a  surrender  or  forfeiture. 
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The  possession  of  property  is  not  essential  to  the  existence  of  a 
corporation.  2  Kent's  Comm.  (ist  ed.)  249.  Its  insolvency  can- 
not, therefore,  extinguish  its  legal  existence.  Nor  can  the  assign- 
ment of  all  its  property  to  pay  its  debts,  or  for  any  other  purpose, 
have  that  effect.  The  instrument  of  assignment  was  not  so  in- 
tended, and  cannot  be  so  construed.  All  its  provisions  look  to  the 
continuance  of  the  corporation.  It  contains  covenants  that  the 
assignees  may  use  the  corporate  name  for  the  collection  of  the 
debts  and  the  disposition  of  the  property  assigned ;  that  the  cor- 
poration will  not  hinder  or  obstruct  them  in  the  performance  of 
these  functions;  that  it  will  make  any  further  conveyances  and 
assurances  which  may  become  necessary,  and  will  do  and  perform 
any  other  and  further  acts  which  may  be  required  to  enable  the 
assignees  fully  to  execute  their  trust.  The  instrument  which 
covenants  for  future  acts  cannot  be  construed  to  take  away  all 
power  of  action. 

The  omission  to  choose  directors  clearly  does  not  show  a  dis- 
solution of  the  corporation.  Although  the  proper  officers  may  be 
necessary  to  enable  the  body  to  act,  yet  they  are  not  essential  to  its 
vitality.  Even  the  want  of  officers  and  the  want  of  power  to  elect 
them  would  not  be  fatal  to  its  existence.  It  has  a  potentiality 
which  might,  by  proper  authority,  be  called  into  action,  without 
affecting  the  identity  of  the  corporate  body.  Colchester  v,  Seaber, 
3  Burr.  1870. 

But  here  in  fact  was  no  lack  of  officers.  Although  no  directors 
had  been  chosen  for  several  years,  yet,  by  the  by-laws  of  the  cor- 
poration, the  directors,  though  chosen  for  one  year,  were  to  con- 
tinue in  office  till  others  were  chosen  in  their  stead. 

The  damages  were  properly  assessed  by  the  jury.  The  defend- 
ant having  elected  to  try  her  case  upon  a  plea  in  abatement  must 
submit  to  the  legal  consequences  of  that  form  of  trial.  Perhaps 
the  court  might  have  assessed  the  damages  as  in  case  of  default. 
But  most  obviously  the  better  course  was  to  submit  the  subject  to 
a  jury.  In  doing  this  the  defendant  could  not  be  allowed  to  go 
into  the  whole  defense  as  upon  the  general  issue.  The  rule  adopted 
at  the  trial  was  the  correct  one. 
Judgment  according  to  verdict. 
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THE  PEOPLE  V.  THE  PHCENIX  BANK. 

In  the  Supreme  Court  of  Judicature  of  New  York,  October 

Term,  1840. 

[Reported  in  24  Wendell  431.] 

Information  in  the  nature  of  a  quo  warranto  against  the  de- 
fendants for  claiming  to  be  and  acting  as  a  corporation.  The  in- 
formation was  filed  March  25,  1838.  The  defendants  pleaded 
the  several  acts  of  the  legislature  by  which  they  were  created  and 
continued  a  corporation.  They  were  originally  incorporated  by 
the  name  of  the  New  York  Manufacturing  Co.  Statutes  of  1812, 
p.  509.  The  affairs  of  the  company  were  to  be  managed  by  fifteen 
directors,  of  whom  the  stockholders  were  to  choose  all  but  one, 
who  was  to  be  appointed  annually  by  the  council  of  appointment, 
in  behalf  of  the  State,  and  was  to  hold  his  office  for  one  year,  and 
until  another  should  be  appointed  in  his  stead.  §§  3,  5.  The  cor- 
poration subsequently  took  its  present  name — Statutes  of  181 7, 
P-  30>  §  4;  2ind  in  1831  the  charter  was  extended  until  1854,  and 
the  company  was  subjected  to  various  provisions  of  the  Revised 
Statutes,  and  to  the  safety  fund  law.  Statutes  of  183 1,  p.  28. 

The  Attorney-General  put  in  sixty-two  replications,  each  of 
which  alleged  that  the  defendants  had  taken  usury  on  making  a 
loan  or  discount  in  the  course  of  their  business  as  bankers.  The 
acts  were  alleged  to  have  been  done  in  the  years  1836  and  1837. 

On  the  19th  of  March,  1840,  the  defendants  re^'oined  that  on 
the  tenth  day  of  that  month,  William  B.  Townsend  was  by  the 
Governor  and  Senate  nominated  and  appointed  a  director  of  the 
company  in  the  place  of  James  Campbell,  whose  term  of  office  had 
expired ;  that  he  was  commissioned,  and  had  entered  on  the  duties 
of  his  office.  Verification,  etc.  The  Attorney-General  demurred, 
and  the  defendants  joined  in  demurrer. 

5*.  A,  Foote  and  Willis  Hall,  Attorney-General,  for  the  people. 

D.  Lord,  Jr.,  and  /.  Prescott  Hall  for  the  defendants. 

Bronson,  J.  No  question  has  been  made  upon  the  sufficiency 
of  the  replications.  The  case,  then,  comes  to  this :  the  Attorney- 
General  alleges  that  the  defendants  have  forfeited  their  corporate 
privileges  by  taking  usury.  The  defendants  answer  that  a  State 
director  has  since  been  appointed  by  the  Governor  and  Senate ;  and 
this  act,  they  insist,  amounts  to  a  waiver  or  pardon  of  the  for- 
feiture.   The  conclusion  does  not  follow  from  the  premises. 

No  one  could  take  advantage  of  the  forfeiture  in  a  collateral 
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manner.  It  could  only  be  asserted  by  a  direct  legal  proceeding  on 
the  part  of  the  Government  to  dissolve  the  corporation.  Not- 
withstanding the  existing  cause  of  forfeiture,  the  defendants 
were  a  corporation  de  facto,  and  might  continue  to  exercise  their 
franchise  until  judgment  of  ouster  should  be  pronounced  against 
them.  In  the  mean  time  it  was  the  duty  of  the  Governor  and 
Senate,  as  well  as  all  others,  to  treat  the  defendants  as  a  legally 
existing  corporation.  The  appointment  of  a  State  director  was, 
therefore,  perfectly  consistent  with  the  intention  to  continue  this 
prosecution,  and  insist  on  the  forfeiture. 

Should  it  be  conceded  that  the  Governor  and  Senate  had  a  dis- 
pensing power,  it  does  not  appear  that  the  power  has  been  exer- 
cised. We  are  not  authorized  to  follow  the  suggestion  of  the  de- 
fendants' counsel,  and  assume  that  the  appointment  was  made  for 
the  purpose  of  waiving  the  forfeiture.  There  is  no  such  allegation 
in  the  rejoinder ;  and  besides,  we  cannot  shut  our  eyes  to  the  fact 
that  there  was  another  and  a  sufficient  ground  for  the  exercise  of 
the  appointing  power.  Indeed,  if  the  public  officers  believed  that 
the  defendants  had  violated  their  charter,  they  had  a  cogent  rea- 
son for  making  the  appointment,  to  the  end  that  there  might  be 
one  director  in  the  board  to  watch  over  the  public  interests  until 
the  forfeiture  could  be  asserted,  and  the  corporation  dissolved  in 
the  forms  prescribed  by  law. 

Enough  has  been  said  to  dispose  of  this  case.  But  I  must  not 
be  understood  as  admitting  that  the  Governor  and  Senate,  with- 
out the  concurrence  also  of  the  Assembly,  had  any  dispensing 
power.  They  had  no  more  authority  to  waive  or  pardon  the  for- 
feiture than  any  other  public  officer  or  body  of  men.  Indeed,  the 
Attorney-General  had  more  power  over  this  matter  than  the  Gov- 
ernor and  Senate  united ;  for  if  he  refused  to  prosecute,  the  wrong 
charged  upon  the  defendants  would  go  unpunished,  and  the  cor- 
poration would  continue  to  exist  and  enjoy  its  privileges  in  the 
same  manner  as  though  there  had  been  no  violation  of  the  char- 
ter. Still,  the  neglect  to  prosecute  would  not  amount  to  a  pardon ; 
it  could  only  operate  as  a  waiver  so  long  as  the  omission  continued, 
and  would  be  no  answer  to  a  quo  warranto  whenever  he,  or  his 
successor  in  office,  might  choose  to  insist  on  the  penalty. 

In  England,  where  corporations  may  be  created  by  royal  char- 
ter, the  King  can  pardon  a  forfeiture,  by  granting  restitution; 
but  he  has,  I  think,  no  such  power  in  relation  to  corporations 
created  by  act  of  Parliament.  The  King  v.  Amery,  2  T.  R. 
568,  569.  Newling  V,  Francis,  3  id,  189.  The  King  v.  Miller, 
6  id.  277.  So,  here,  where  corporations  are  created  by  the  legisla- 
ture, that  body  can  waive  the  forfeiture,  by  ratifying  and  confirm- 
ing the  original  grant.     The   People  v.   The   Manhattan   Co., 
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9  Wendell,  351.  But  no  other  body  of  men  has  any  such  dis- 
pensing power.  The  franchise  is  granted  upon  condition  that  it 
shall  become  void  in  case  of  misuser ;  and  although  the  corpora- 
tion will  continue  to  exist  until  the  forfeiture  is  asserted  in  the 
forms  prescribed  by  law,  the  condition  can  only  be  changed,  or  the 
penalty  released,  by  the  power  which  made  the  original  grant. 
The  legislature  may,  perhaps,  delegate  its  authority  to  pardon  the 
offense ;  but  that  has  not  been  done. 

The  rejoinder  does  not  show  that  any  act  has  been  done  which 
is  inconsistent  with  the  assertion  of  the  forfeiture ;  and  if  it  were 
otherwise,  the  Governor  and  Senate,  without  the  concurrence  of 
the  Assembly,  had  no  dispensing  power. 

Judgment  for  the  people. 


HENRY  P.  DENIKE  et  aL,  Appellants,  v.  THE  NEW  YORK 
&  ROSENDALE  LIME  AND  CEMENT  CO.  et  ai. 

Respondents. 

In  the  Court  of  Appeals  of  New  York,  April  6,  1880. 

[Reported  in  80  New  York  Reports  599.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  affirming  a  judgment  in 
favor  of  defendants,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in  the 
opinion. 

John  J,  Macklin  for  appellants. 

Henry  P.  Wells  for  corporation,  respondent. 

George  E.  Home  for  respondent,  Harney. 

Earl,  J.  The  complaint  in  this  action  alleges  that  the  New 
York  &  Rosendale  Lime  and  Cement  Co.  was  a  corporation  organ- 
ized in  February,  1873,  under  the  general  manufacturing  law  of 
1848  and  the  acts  amendatory  thereof;  that  the  plaintiffs  were 
stockholders  in  the  company ;  that  the  company  owned  for  the  pur- 
pose of  its  business,  in  Ulster  County,  valuable  lands,  buildings 
and  machinery ;  that  in  January,  1874,  the  company  executed  to 
the  defendant  Harney,  who  was  then  a  trustee  of  the  company,  a 
bond,  and,  as  collateral  thereto,  a  mortgage  upon  its  land  and  prop- 
erty for  $20,000 ;  that  a  large  portion  of  the  sum  secured  by  the 
mortgage  was  for  an  alleged  debt  incurred  by  the  company  on 
account  of  an  illegal  and  fraudulent  purchase  from  him  of  no 
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shares  of  the  capital  stock  of  the  company  for  more  than  it  was 
worth;  that  two-thirds  of  the  stockholders  did  not  assent  to  the 
giving  of  the  mortgage,  as  required  by  the  statute ;  that  the  busi- 
ness of  the  company  had  been  unsuccessful  and  unremunerative, 
while  exorbitant  salaries  were  paid ;  that  a  lease  of  the  property 
of  the  company  had  been  made  by  its  officers  a  few  months  before 
the  commencement  of  the  action  for  a  small  rental,  and  that  the 
company  had  virtually  suspended  its  business  and  was  not  en- 
gaged in  any  active  business;  that  on  the  31st  day  of  October, 
18716,  defendant  Harney  commenced  an  action  to  foreclose  his  mort- 
gage, and  in  November  thereafter  obtained  judgment  of  fore- 
closure; that  defendant  Tompkins  was  the  president  of  the  com- 
pany, and  that  on  the  23d  day  of  November,  1876,  he  recovered  a 
judgment  against  it  for  $33,699.45,  upon  notes  which  are  referred 
to,  and  it  is  alleged  that  the  judgment  was  collusive,  illegal  and 
void,  and  that  at  the  time  of  the  commencement  of  the  action  upon 
the  notes,  the  company  was  insolvent  and  unable  to  pay  its  debts, 
and  that  the  actions  upon  the  mortgage  and  upon  the  notes  were 
instituted  and  prosecuted  for  the  purpose  of  divesting  the  com- 
pany of  its  property  and  absorbing  the  proceeds  thereof,  and  wip- 
ing out  and  extinguishing  the  interests  of  the  plaintiffs  and  of  such 
other  stockholders  as  were  not  combining  and  confederating  with 
Harney  and  Tompkins ;  and  the  plaintiffs  demand  judgment  that 
the  mortgage  and  judgment  of  foreclosure  and  the  lease  and  the 
judgment  in  favor  of  Tompkins  be  vacated  and  cancelled;  that 
the  trustees  and  officers  of  the  company  account  for  their  manage- 
ment and  for  the  disposition  of  the  funds  and  property  of  the 
company;  that  the  company  and  its  officers  be  restrained  from 
exercising  any  of  its  corporate  rights  or  franchises ;  and  that  the 
company  be  dissolved,  and  that  a  receiver  of  its  property  be  ap- 
pointed. 

The  defendants  appeared  and  denied  all  the  material  alle- 
gations of  the  complaint  upon  which  any  claim  for  relief  was 
based. 

The  cause  was  referred  to  a  referee,  and  he  decided  the  same 
against  the  plaintiffs.  There  was  no  proof  or  finding,  and  there 
was  no  claim  upon  the  argument  before  us,  that  there  was  any 
illegality  or  fraud  in  the  judgment  obtained  by  Tompkins,  or  in 
the  lease  which  was  executed  to  Hiram  Snyder,  and  hence  they 
need  no  further  notice. 

The  mortgage  to  Harney  was  executed  to  him  in  pusuance  of  a 
resolution  adopted  at  a  regular  meeting  of  the  directors,  and  it 
was  signed  by  the  plaintiff  Bell,  who  was  then  president  of  the 
company.  The  referee  found,  upon  evidence  entirely  sufficient, 
that  the  mortgage  was  given  and  taken  in  good  faith,  and  that  it 
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was  free  from  any  fraud ;  that  the  company  received  in  cash  the 
entire  amount  of  the  $20,000  secured  thereby;  and  that  it  was 
intended  to  promote  the  interests  of  the  company,  and  that  such 
interests  were  not  injured  thereby.  There  was,  then,  no  ground 
upon  which  the  mortgage  could  be  impeached,  unless  it  be  upon 
the  ground  that  the  written  assent  of  stockholders  owning  at  least 
two-thirds  of  the  capital  stock  was  not  first  obtained  and  filed  in 
the  county  clerk's  ofiice,  as  required  by  c.  517  of  the  Laws  of 
1867,  as  amended  by  c.  481  of  the  Laws  of  1871 ;  or  upon  the 
ground  that  the  mortgage  was  not  executed  "  to  secure  the  pay- 
ment of  any  debt  "  of  the  company,  as  also  required  by  those  laws. 
It  was  alleged  in  the  complaint  that  the  requisite  assent  of  stock- 
holders was  not  obtained;  but  such  allegation  was  denied  in  the 
answer.  There  was  no  proof  whatever  in  reference  to  it,  and 
there  was  no  finding  by  the  referee,  and  there  was  no  request  of 
him  to  find  anything  in  reference  to  it.  It  must,  after  judg- 
ment of  foreclosure  has  been  regularly  obtained  upon  the  mort- 
gage, be  presumed,  in  the  absence  of  all  proof,  that  the  assent  was 
obtained  and  filed.  The  judgment,  unless  impeached  in  ^me 
way,  is  conclusive  against  the  corporation  and  all  its  stockholders 
as  to  the  validity  of  the  mortgage ;  and  if  the  plaintiffs  sought  to 
impeach  it  on  the  ground  that  the  mortgage  was  given  without  the 
requisite  assent,  they  should  have  proved  it.  The  burden  of  im- 
peaching the  mortgage  and  judgment  was  upon  them.  For  the 
same  reasons,  if  the  plaintiffs  claimed  that  this  mortgage  was  not 
given  to  secure  the  payment  of  any  debts  of  the  company,  they 
should  have  proved  that  it  was  neither  given  to  Harney  to  secure 
any  debt  due  to  him,  nor  that  the  $20,000  was  used  to  pay  debts 
of  the  company.  Carpenter  v.  The  Black  Hawk  Gold  Mining  Co., 
65  N.  Y.  43.  Their  proof  did  not  go  to  this  extent,  and  there  was 
no  finding  or  request  to  find  that  it  did.  Therefore,  without  de- 
termining whether  these  plaintiffs  were  so  situated  that  they  could 
in  this  action  have  assailed  this  mortgage  and  the  judgment,  if  it 
had  been  found  that  the  requisite  assent  had  not  been  given,  and 
that  the  mortgage  had  not  been  executed  to  secure  the  pajmient  of 
debts  of  the  company,  we  are  of  opinion  that  no  error  was  com- 
mitted by  the  referee  in  denying  the  relief  claimed  by  the  plaintiffs 
in  reference  to  them. 

It  must  now  be  considered  whether  these  plaintiffs  as  stock- 
holders can  maintain  this  action  for  the  dissolution  of  the  corpo- 
ration and  the  appointment  of  a  receiver,  and  for  thus  winding 
up  the  affairs  thereof. 

A  corporation  owes  its  life  to  the  sovereign  power,  and  under 
what  circumstances  it  shall  forfeit  or  be  deprived  of  that  life  de- 
pends upon  the  same  power.    A  corporation  may  be  dissolved  by 
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forfeiture  through  abuse  or  neglect  of  its  franchises;  but  such 
forfeiture,  unless  there  be  special  provisions  by  statute,  can  only 
be  enforced  by  the  sovereign  in  some  proceeding  instituted  in  its 
behalf.    Here  there  is  no  allegation  in  the  complaint  that  this  cor- 
poration had  forfeited  its  charter,  or  that  it  had  in  any  way  be- 
come dissolved ;  but  a  portion  of  the  relief  prayed  is  that  it  be^dis- 
soived.     All  the  stockholders  uniting  might  undoubtedly   siir- 
render  the  franchises  of  a  corporation  and  work  its  dissolution. 
But  can  a  portion  of  them  do  this,  in  the  absence  of  statutory  au- 
thority  ?    There  is  no  statute  in  this  State  which  authorizes  a  por- 
tion of  the  stockholders  to  maintain  an  action  to  dissolve  a  manu- 
facturing corporation,  and  I  know  of  no  decision  holding  that  they 
can.    The  statutes  (2  R.  S.  467)  provide  for  the  voluntary  dis- 
solution of  corporations,  but  that  must  be  upon  the  application  to 
a  proper  court  "  of  the  directors,  trustees,  or  other  officers  having 
the  management  of  the  concerns  "  of  the  corporation,  but  not 
upon  the  application  of  a  portion  of  the  stockholders.    It  is  pro- 
vided in  reference  to  banking  and  insurance  corporations  which 
shall  have  become  insolvent  or  unable  to  pay  their  debts,  or  which 
shall  have  violated  their  charters,  that  they  may,  upon  application 
to  a  court  of  equity,  be  restrained  from  further  exercise  of  their 
corporate  rights  and  franchises,  and  receivers  may  be  appointed 
of  their  property ;  and  such  application  may  be  made  by  the  Attor- 
ney-General in  behalf  of  the  State  or  of  any  creditor  or  stock- 
holder.   2  R.  S.  465.    But  this  is  not  such  a  case.    It  is  further 
provided  that  when  a  judgment  shall  be  obtained  against  any  cor- 
poration, and  an  execution  issued  thereon  shall  have  been  returned 
unsatisfied,  a  court  of  equity  may,  at  the  suit  of  the  judgment 
creditor,  sequestrate  the  property  of  such  corporation  and  appoint 
a  receiver.    2  R.  S.  463.    But  this  remedy  is  confined  to  the  judg- 
ment creditor.    There  is  abundance  of  authority  for  holding  that 
there  is  no  general  power  in  a  court  of  equity  for  sustaining  such 
an  action  as  this  prosecuted  by  a  portion  of  the  stockholders.  Ver- 
planck  V.  Mercantile  Ins.  Co.,  i  Edw.  Ch.84;  Galwey  v,  U.S.  Sugar 
Refining  Co.,  13  Abb.  Pr.  211 ;  S.  C,  36  Barb.  256;  Ramsey  v.  The 
Erie  Railway  Co.,  7  Abb.  Pr.  (N.  S.)  156,  181 ;  Howe  v,  Deuel, 
43  Barb.  505 ;  Latimer  v,  Eddy,  46  id.  61 ;  Belmont  v.  The  Erie 
Railway  Co.,  52  id.  637,  665 ;  Oilman  v.  The  Greenpoint  Sugar 
Co.,  4  Lans.  483 ;  Wilmersdoerffer  v.  The  Lake  Mahopac  Imp. 
Co.,  18  Hun,  387 ;  The  People  v.  The  Erie  Railway  Co.,  36  How. 
Pr.  129.    It  remains,  therefore,  only   to   inquire   whether   this 
action  can  be  maintained  under  sec.  38  (2  R.  S.  463),  which 
is  as  follows ;   "  Whenever  any  incorporated  company  shall  have 
remained  insolvent  for  one  whole  year;  or  for  one  year  shall 
have  neglected  or  refused  to  pay  and  discharge  its  notes  or  other 
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evidences  of  debt ;  or  for  one  year  shall  have  suspended  the  ordi- 
nary and  lawful  business  of  such  corporation ;  it  shall  be  deemed 
to  have  surrendered  the  rights,  privileges  and  franchises  granted 
by  any  act  of  incorporation,  or  acquired  under  the  laws  of  this 
State,  and  shall  be  adjudged  to  be  dissolved;"  and  in  i  Rev. 
Stats.  604,  sec.  4,  it  is  provided  that  in  the  same  cases  the  cor- 
poration "  shall  be  deemed  to  be  dissolved."  This  case  is  not 
brought  within  these  sections.  There  is  no  allegation  in  the  com- 
plaint, or  finding  by  the  referee,  bringing  the  case  within  them. 
While  the  referee  found  that  the  company  was  insolvent  at  the 
time  of  the  commencement  of  the  action,  he  also  found,  upon 
sufficient  evidence,  that  it  had  not  been  insolvent  for  one  year 
prior  thereto.  He  also  found  that  it  had  not  for  one  year  neglected 
or  refused  to  pay  and  discharge  its  obligations  or  suspend  its 
ordinary  and  lawful  business;  and  such  finding  is  authorized  by 
the  evidence.  It  appears  that  the  Tompkins  judgment  was  re- 
covered upon  certain  demand  notes  given  by  the  company  to  cer- 
tain of  the  stockholders  for  borrowed  money;  but  it  does  not 
appear  that  payment  of  any  of  these  notes  had  been  demanded 
and  the  company  thus  put  in  default  more  than  two  months  be- 
fore the  commencement  of  this  action.  A  corporation  cannot  be 
said  to  have  committed  an  act  of  bankruptcy  or  insolvency,  or  to 
have  neglected  or  refused  to  pay  and  discharge  its  obligations, 
because  its  demand  notes  remain  outstanding  and  unpaid,  until 
payment  has  been  demanded.  The  corporation  continued  to  carry 
on  its  ordinary  business  until  March  27,  1876 — ^about  eight  months 
before  the  commencement  of  this  action — when  it  executed  the 
lease  above  mentioned  for  a  term  commencing  April  i  of  that 
year  and  ending  February  i  of  the  next  year,  "  unless  sooner  sur- 
rendered," as  provided  in  the  lease.  The  lessee  by  the  terms  of 
the  lease  was  to  carry  on  the  business  of  manufacturing  and 
selling  cement,  so  that  the  brand  of  the  company  would  be  kept 
before  the  public.  I  do  not  understand  that  this  company  could 
not  lawfully  temporarily  lease  its  property  to  some  person  who 
would  carry  on  its  business  when  it  could  not  profitably  do  so. 
But  whether  the  lease  was  lawful  or  not,  it  did  not  give  the  plain- 
tiffs a  standing  in  a  court  of  equity  to  ask  for  a  dissolution  of  the 
corporation. 

There  is  no  finding  that  the  property  of  this  company  was  not 
sufficient  to  pay  all  its  debts.  It  was  simply  found  that  it  was  in- 
solvent, and  that  may  mean  simply  an  inability  to  pay  and  dis- 
charge its  obligations  as  they  accrue  in  the  ordinary  course  of  its 
business.  Hazelton  v.  Allen,  3  Allen,  114;  Brouwer  v.  Harbeck, 
9  N.  Y.  589;  Ferry  v.  Bank  of  Cent.  New  York,  15  How.  Pr. 
445.    The  plaintiffs  gave  evidence  tending  to  show  that  the  prop- 
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erty  of  the  company  was  not  equal  in  value  to  the  amount  of  its 
debts;  and  the  defendants  gave  evidence  tending  to  show  that 
there  was  property  sufficient  to  pay  all  the  debts  and  still  leave  the 
capital  nearly  or  quite  intact.  What  the  precise  truth  as  to  the 
value  of  the  property  was,  the  referee  did  not  determine  and  was 
not  requested  to  determine,  and  hence  we  do  not  know.  If  the 
plaintiffs'  claim  be  true,  that  there  was  not  property  sufficient  to 
pay  the  debts,  then  they  had  no  pecuniary  interest  in  prosecuting 
this  action,  as  they  were  not  personally  liable  for  the  debts ;  and 
upon  that  ground  they  could  have  been  well  turned  out  of  court. 
If  the  defendants'  claim  as  to  the  value  of  the  property  be  true, 
then  certainly  there  could  be  no  reason  for  depriving  the  corpora- 
tion of  its  life  and  winding  up  its  affairs.  If  the  plaintiffs  were 
not  entitled  to  have  the  corporation  dissolved,  then  they  could  not 
have  a  receiver  appointed.  There  was  no  proof  of  any  fraud  or 
mismanagement  or  wrong-doing  on  the  part  of  the  directors.  The 
statute  (i  R.  S.  6oi)  provides  that  upon  the  dissolution  of  any 
corporation,  unless  other  persons  shall  be  appointed  by  the  legisla- 
ture or  by  some  court  of  competent  authority,  the  directors  shall 
be  the  trustees  for  winding  up  its  affairs.  If  there  were  no  other 
objection  to  the  appointment  of  a  receiver,  it  would  at  least  be  dis- 
cretionary with  the  court,  in  such  a  case  as  this,  whether  it  would 
appoint  a  receiver  or  leave  the  affairs  of  the  company  in  the 
hands  of  its  directors.  Assuming  that  this  company  was  totally 
insolvent,  so  that  it  could  never  resume  its  ordinary  business,  the 
plaintiffs  did  not,  in  any  aspect  of  the  case,  have  an  absolute  right 
to  a  receiver.  The  court  in  its  discretion  might  conclude  that  it 
was  for  the  interests  of  all  parties  to  permit  the  property  to  be  sold 
under  the  judgments,  or  to  be  managed  and  controlled  by  the 
directors. 

In  the  foregoing  discussion  I  have  not  referred  to  the  act 
(c.  151  of  the  Laws  of  1870),  "to  regulate  proceedings  against 
corporations  by  injunction  or  otherwise,"  because  corporations 
organized  under  the  general  manufacturing  laws  of  the  State  are 
expressly  excepted  from  the  operation  of  that  act.  Neither  have 
I  referred  to  subdivision  four  of  sec.  244  of  the  Code  of  Pro- 
cedure, which  provides  that  a  receiver  may  be  appointed  "  in  the 
cases  provided  in  this  code,  and  by  special  statutes,  when  a  cor- 
poration has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger 
of  insolvency,  or  has  forfeited  its  corporate  rights."  Under  that 
section  it  must  always  be  discretionary  with  the  court  whether  a 
receiver  shall  be  appointed  or  not,  and  that  discretion  will  not  ordi- 
narily be  subject  to  review  in  this  court.  But  that  section  does 
not  touch  this  case,  as  there  is  no  provision  in  the  Code,  or  by  any 
special  statute,  for  a  receiver  in  such  a  case  as  this. 
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I  am,  therefore,  of  opinion  that  there  is  no  error  in  the  record 
before  us  which  calls  for  the  reversal  of  this  judgment,  and  it 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


ATTORNEY-GENERAL  v.  TUDOR  ICE  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March 

Session,  1870. 

[Reported  in  104  Massachusetts  Reports  239.] 

Information  in  equity  by  the  Attorney-General,  on  behalf  of 
the  commonwealth,  and  at  the  relation  of  Richard  Price,  to  re- 
strain the  defendants  from  engaging  in  or  carrying  on  any  busi- 
ness other  than  the  cutting,  storing,  and  selling  of  ice.  Hearing 
on  a  motion  for  an  injunction,  before  the  chief  justice,  who  re- 
ported the  case  as  follows : 

"  The  company  was  organized  in  1861,  under  the  Gen.  Sts.  c. 
61,  for  the  purpose  of  cutting,  storing  and  selling  ice.  Its  capital 
stock  was  fixed  at  $360,000.  It  has  carried  on  this  business  ever 
since,  but  has  also  carried  on  various  other  branches  of  business ; 
has  been  in  the  habit  of  chartering  vessels  for  the  East  Indies, 
loading  them  with  ice  so  far  as  was  proper,  and  completing  the 
cargo  by  purchasing  and  exporting  kerosene  oil,  tobacco,  rosin  and 
lumber ;  and  has  also  imported  merchandise  of  various  kinds,  in- 
cluding paddy,  jute,  linseed  and  tea.  It  has  also  erected  buildings, 
and  placed  machinery  in  them,  which  cost  about  $400,000.  Some 
of  the  machinery  is  for  the  manufacture  of  tobacco,  but  the  manu- 
facture was  discontinued  about  two  years  ago.  Some  of  it  is  for 
cleaning  rice,  some  for  the  manufacture  of  jute  into  gunny  cloth, 
and  some  for  the  manufacture  of  linseed  into  oil.  These 
branches  of  business  it  still  carries  on,  and  the  capital  invested 
in  them  is  three  or  four  times  larger  than  its  capital  stock.  The 
business  is  connected  with  the  exportation  of  ice,  and  has  in- 
creased the  profits  of  the  company,  but  does  not  appear  to  be  neces- 
sary to  its  legitimate  business.  It  has  imported  two  cargoes  of 
tea,  worth  $300,000,  which  had  no  connection  with  the  ice  trade. 
It  does  not  appear  that  any  of  the  creditors  of  the  company  are  in 
danger  of  losing  by  it,  and  there  is  no  objection  to  its  proceeding^, 
except  that  they  are  not  authorized  by  its  act  of  incorporation  and 
are  alleged  to  be  against  public  policy  for  that  reason.    I  report 
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the  case  for  determination  upon  the  questions,  whether  this  infor- 
mation in  equity  can  be  maintained,  and,  if  it  can  be  maintained, 
whether  a  temporary  injunction  ought  to  be  issued,  upon  the  facts 
above  stated." 

5".  Bartlett  for  the  Attorney-General. 

C.  B.  Goodrich  and  H.  IV.  Paine  for  the  defendants. 

Gray,  J.  This  court,  sitting  in  equity,  does  not  administer 
punishment  or  enforcejorfeitut.es  for  transgressions  of  law ;  but  \  ^\» 
its  jurisdiction  is  limited  to  the  protection  of  civil  rights^  and  to 
cases  in  which  full  and  adequate  relief  cannot  be  had  on  the  com- 
mon law  side  of  this  court  or  of  the  other  courts  of  the  common- 
wealth. 

The  Tudor  Ice  Company  is  a  private  trading  corporation.  It  is 
not  in  any  sense  a  trustee  for  public  purposes.  This  is  not  a  suit 
by  a  stockholder  or  a  creditor.  The  acts  complained  of  are  not 
shown  to  have  injured  or  endangered  any  rights  of  the  public,  or 
of  any  individual  or  other  corporation ;  and  cannot,  upon  any  legal 
construction,  be  held  to  constitute  a  nuisance.  It  is  expressly 
stated,  in  the  report  of  the  chief  justice,  that  "  it  does  not  appear 
that  any  of  the  creditors  of  the  company  are  in  danger  of  losing  by 
it,  and  there  is  no  objection  to  its  proceedings,  except  that  they  are 
not  authorized  by  its  act  of  incorporation  and  are  alleged  to  be 
against  public  policy  for  that  reason."  No  case  is,  therefore, 
made,  upon  which,  according  to  the  principles  of  equity  jurispru- 
dence and  the  practice  of  this  court,  an  injunction  should  be 
issued  upon  an  information  in  chancery. 

In  Attorney-General  v.  Utica  Insurance  Co.,  2  Johns.  Ch.  371, 
Chancellor  Kent,  in  a  very  able  and  elaborate  judgment,  after  a 
thorough  discussion  of  the  question  on  principle,  and  an  extensive 
examination  of  the  earlier  authorities,  held  that  such  an  informar 
tion  could  not  be  maintained  to  restrain  an  insurance  company 
from  exercising  banlcmg  powers  in  violation  of  a  statute  of  New 
York ;  but  that  the  proper  remedy  was  at  law,  by  information  in 
the  nature  of  a  qiwjvgrranto;  and  no  appeal  appears  to  have  been 
taken  from  his  decree.  An  information  in  the  nature  of  a  quo 
warranto  was  thereupon  filed,  and  sustained  by  the  Supreme  Court 
of  New  York,  and  judgment  rendered  thereon  that  the  corporation 
be  ousted  from  the  franchise  which  it  had  usurped.  People  v. 
Utica  Insurance  Co.,  15  Johns.  358.  Similar  proceedings  may  be 
had  at  law  in  this  commonwealth  in  a  proper  case.  Goddard  v, 
Smithett,  3  Gray,  116,  122,  123;  Attorney-General  v.  Salem,  103 
Mass.  138;  Boston  &  Providence  Railroad  Co.  v.  Midland  Rail- 
road Co.,  I  Gray,  340;  Gen.  Sts.  c.  145,  §§  16-24. 

One  early  English  case  of  high  authority,  not  cited  by  Chancel- 
lor Kent,  nor  at  the  argument  of  the  present  case,  is  so  much  in 
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point  as  to  be  worth  quoting  in  full.  Upon  a  bill  in  equity,  filed 
by  the  Attorney-General,  at  the  relation  of  several  freemen  of  the 
Weavers'  Co.,  against  the  officers  of  that  company,  setting  forth 
"  that  the  defendants  had  been  guilty  of  many  breaches  and  viola- 
tions of  their  charters,  and  had  oppressed  the  freemen,  etc.,  and 
mentioned  some  particulars ;  and  for  a  discovery  of  the  rest,  and 
that  they  might  be  decreed  for  the  future  to  observe  the  charters, 
and  to  have  an  account  of  the  revenue  of  the  corporation  which 
the  defendants  had  misspent,  etc.,  was  the  end  of  the  bill.  To  which 
the  defendants  demurred,  because,  as  to  part  of  the  bill,  it  was  to 
subject  them  to  prosecutions  at  law,  and  to  a  quo  warranto;  and  as 
to  the  other  parts,  the  plaintiffs  had  remedy  by  mandamus,  infor- 
mation, or  otherwise,  and  not  here.  And  of  the  same  opinion," 
the  report  proceeds,  was  Lord  Cowper,  "who  said  it  would  usurp 
too  much  on  the  King's  bench;  and  that  he  never  heard  of  any 
precedent  for  such  a  case  as  this ;  and  so  allowed  the  demurrer." 
Attorney-General  v.  Reynolds,  i  Eq.  Gas.  Ab.  (3d  ed.)  131. 

The  modem  English  cases,  cited  in  support  of  this  information, 
were  of  suits  against  public  bodies  or  officers  exceeding  the  pow- 
ers conferred  upon  them  by  law,  or  against  corporations  vested 
with  the  power  of  eminent  domain  and  doing  acts  which  were 
deemed  inconsistent  with  rights  of  the  public. 

Some  of  them  were  cases  of  misapplication  of  funds  raised  by 
taxation  and  held  by  municipal  corporations  or  officers  upon  spe- 
cific public  trusts.  Such  were  Attorney-General  v.  Norwich,  16 
Sim.  225 ;  Attorney-General  v.  Guardians  of  Poor  of  Southamp- 
ton, 17  Sim.  6;  Attorney-General  v,  Andrews,  2  Macn.  &  Gord. 
225. 

The  hypothetical  case,  in  which  Lord  Westbury,  in  Stockport 
District  Waterworks  v,  Manchester,  9  Jur.  (N.  S.)  266,  said  that 
he  should  "  probably  not  hesitate  "  to  act  upon  the  information 
of  the  Attorney-General,  was  of  a  suit  to  restrain  the  making  of  a 
contract  between  an  aqueduct  corporation  and  a  city  to  carry  water 
beyond  the  limits  which  the  city  was  authorized  by  law  to  supply. 

The  passages  cited  from  Liverpool  v.  Chorley  Water  Works  Co., 
2  De  Gex,  Macn.  &  Gord.  852,  860,  and  Ware  v.  Regent's  Canal 
Co.,  3  De  Gex  &  Jones,  212,  228,  were  but  dicta  that  an  unauthor- 
ized diversion  of  water  or  flowing  of  land  by  an  aqueduct  or  canal 
corporation,  without  proof  of  actual  or  imminent  injury  to  proper- 
ty, gave  no  right  of  suit  to  an  individual,  and  could  only  be 
checked  on  an  application  to  the  court  by  the  Attorney-General. 

The  case  of  Attorney-General  v.  Great  Northern  Railway  Co., 
4  De  Gex  &  Smale,  75,  was  a  clear  case  of  nuisance,  the  unlawful 
obstruction  of  a  public  highway  by  a  railroad.  That  of  Attorney- 
General  V.  Oxford,  Worcester  &  Wolverhampton  Railway  Co., 
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2  Weekly  Rep.  330,  was  the  case  of  the  opening  of  a  railway  line 
in  violation  of  an  order  which  an  authorized  public  board  had 
made  upon  the  ground  that  it  would  be  unsafe  to  the  public. 

The  single  case  in  which  an  information  has  been  sustained  in 
an  English  court  of  chancery  against  a  corporation  for  carrying 
on  a  business  beyond  its  corporate  powers,  is  Attorney-General  v. 
Great  Northern  Railway  Co.,  i  Drewry  &  Smale,  154,  in  which 
Vice-Chancellor  Kindersley  in  i860  restrained  a  railway  company 
from  trading  in  coal  in  large  quantities,  upon  the  ground  that 
there  was  danger  that,  if  allowed  to  go  on,  it  might  get  into  its 
hands  the  coal  trade  of  the  whole  district  from  or  through  which 
its  railway  ran,  and  thus  acquire  a  monopoly  injurious  to  the 
public.  That  case  is  evidently  the  foundation  of  the  dictum  of 
Vice-Chancellor  Wood,  two  years  later,  in  Hare  v.  London  & 
Northwestern  Railway  Co.,  2  Johns.  &  Hem.  80,  iii. 

In  Attorney-General  v.  Mid  Kent  Railway  Co.,  Law  Rep.  3 
Ch.  100,  a  mandatory  injunction  was  granted  upon  the  informa- 
tion of  the  Attorney-General  to  compel  a  railway  company  to 
construct  a  bridge  over  a  public  road,  and  with  as  gradual  a  slope 
as  was  required  by  a  special  clause  in  its  charter ;  and  the  objection 
that  the  Attorney-General  might  have  had  an  equal  and  complete 
remedy  at  law  was  stated  by  each  of  the  lords  justices  as  if  it 
required  no  answer  and  afforded  no  ground  for  refusing  to  enter- 
tain jurisdiction  in  equity.  It  is  often  said  in  the  English  books 
that  the  King  or  his  Attorney-General,  suing  in  behalf  of  the 
public,  has  the  election  to  sue  in  either  of  his  courts,  and  may 
therefore  enforce  a  legal  right  in  the  court  of  chancery,  i  Pan. 
Ch.  Pract.  (3d  Am.  ed.)  6,  7;  Attorney-General  v.  Gal  way,  i 
Molloy,  95,  103//  However  that  may  be,  by  our  statutes  the  gen-^ 
eral  equity  jurisdiction  of  this  court  is  limited  to  cases  where!  ('?  , 
there  is  no  plain,  adequate,  and  comglete  remedxat  law,  as  well  I 
in  suits  by  tlie  commonwealth  as  InlhoseHSfough  t  by  private  | 
persons./  Gen.  Stat.  c.  113,  §  2;  Commonwealth  v.  Smith,  10 
Allen,  448;  Clouston  v.  Shearer,  99  Mass.  209,  211,  and  other 
cases  there  cited.  The  38th  of  the  former  rules  in  chancery  of 
this  court  (14  Gray,  360)  by  which  the  court  adopted,  as  the 
oudines  of  its  practice,  the  practice  of  the  high  court  of  chancery 
in  England,  so  far  as  the  same  was  not  repugnant  to  the  Consti- 
tution and  laws  of  the  commonwealth,  nor  to  those  or  such  other 
rules  as  the  court  might  from  time  to  time  make,  cannot  enlarge 
the  jurisdiction  of  this  court  as  defined  by  statute,  and  has  been 
repealed  by  the  new  rules  recently  established.    Rules  of  1870, 

post,isi' 
The  only  cases  in  which  informations  in  equity  in  the  name  of 

the  Attorney-General  have  been  sustained  by  this  court  are  of 
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two  classes.  The  one  is  of  public  nuisances,  which  affect  or  en- 
danger the  public  safety  or  convenience,  and  require  immediate 
judicial  interposition,  like  obstructions  of  highways  or  navigable 
waters.  District  Attorney  v,  Lynn  &  Boston  Railroad  Co.,  16 
Gray,  242;  Attorney-General  v.  Cambridge,  tfe.  247;  Attorney- 
General  V.  Boston  Wharf  Co.,  12  Gray,  553;  Rowe  v.  Granite 
Bridge  Co.,  21  Pick.  344,  347.  The  other  is  of  trusts  for  chari- 
table purposes,  where  the  beneficiaries  are  so  numerous  and  in- 
definite that  the  breach  of  trust  cannot  be  effectively  redressed 
except  by  suit  in  behalf  of  the  public.  County  Attorney  v.  May, 
5  Cush.  336;  Jackson  v,  Phillips,  14  Allen,  539,  579;  Attorney- 
General  V,  Garrison,  loi  Mass.  223 ;  Gen.  Stat.  c.  14,  §  20.  If 
there  are  any  other  cases  to  which  this  form  of  remedy  is  appro- 
priate, that  of  a  private  trading;  corporation^ whose  proceedings 
are  not  shown  to  have  injured  ot  endangered  any  public  or  private 
rights,  and  are  objected  to  solely  upon  the  ground  that  they  are 
not  authorized  by  its  act  of  incorporation,  and  are  therefore  against 
public  policv)  is  not  one  of  themN 
Information"aii5nssed. 


DONWORTH  et  al.  v.  COOLBAUGH  et.  al.,  Appellants. 
In  the  Supreme  Court  of  Iowa,  December  10,  1857. 

[Reported  in  5  Iowa  Reports  300.] 

The  plaintiffs  recovered  judgment  against  the  Fairfield  &  Mt. 
1 -7   6«/'^^^   Pleasant  Plank-Road  Co.  for  one  thousand  two  hundred  and 

thirty- four  dollars  and  sixty-two  cents,  on  the  17th  of  October, 
1853,  o"  warrants  or  orders  drawn  on  the  treasurer  of  the  com- 
pany, by  C.  Negus,  as  president  of  the  same,  and  countersigned  by 
Wm.  E.  Groff,  as  secretary.  An  execution,  issued  on  this  judg- 
ment, was  returned,  the  officer  certifying  that  he  had  demanded 
property  of  said  Negus,  as  such  president,  and  that  he  had  failed 
to  show  any. 

The  plaintiff  seeks  to  subject  the  individjiaLpGJEerty  of  the 
stockholders  to  the  payment  of  his  judgment,  and  to  that  end, 
on  the  loth  of  October,  1856,  served  a  notice  on  the  company,  in 
its  corporate  name,  to  show  cause  why  the  individual  property  of 
the  members  of  the  company  should  not  be  made  liable.  At  the 
November  term,  1856,  a  default  was  taken,  and  the  court  heard 
the  cause,  and  found  several  matters  specially,  namely :  That  the 
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former  judgment  was  recovered;  that  an  execution  issued,  and 
was  returned  **  no  property  found ;  "  that  the  company  was  organ- 
ized in  the  spring  of  185 1,  under  the  act  of  February  22,  1847 
(Stat.  1847,  p.  loi)  ;  that  each  share  in  the  company  was  fifty 
dollars;  and  the  court  then  finds  the  truth  of  the  contents  of  a 
schedule,  which  sets  forth  the  names  of  persons  who  were  stock- 
holders— the  number  of  shares  subscribed  by  each — the  amount 
of  each  subscriber — the  amount  called  in — ^the  amount  unpaid — 
and  the  whole  amount  of  unpaid  stock  due  from  each  stockholder. 
The  court  further  finds  that  the  debts  for  which  the  judgment 
was  recovered  were  contracted  after  the  company  was  duly  organ- 
ized, and  after  the  subscription  of  the  aforesaid  stock ;  and  that 
there  is  no  corporate  property  to  satisfy  the  judgment.    There-\ 
upon  a  judgment  was  rendered,  that  the  individual  property  of  the   \ 
members  of  the  company,  to  the  amount  of  stQck  subscribed  by     j 
each,  and  jiot  yet  paid,  be  subjected  to  the  payment  of  said  judg-    I 
ment ;  and  it  was  ordered  that  execution  issue,  to  be  levied  upon    / 
the  private  property  of  the  members  to  the  amount  of  stock  sub-/ 
scribed  by  each,  and  not  yet  paid,  as  above  found  by  the  court. 

Upon  this  judgment  an  execution  was  issued,  reciting  the  fore- 
going matters  and  setting  forth  the  names  of  the  members,  the 
subscriptions,  the  amounts  paid,  and  the  amounts  unpaid.  This 
judgment  and  execution  each  embrace  the  names  of  some  one 
hundred  and  seventy  individuals  and  firms ;  of  these,  twenty-five 
have  joined  in  this  appeal.    The  errors  assigned  are : 

1.  In  rendering  judgment  for  execution  against  the  individual 
property  without  notice  to,  and  petition  against,  such  individuals, 
and  without  assessment  by  a  jury,  or  jury  trial,  and  without  a  day 
in  court. 

2.  In  ordering  execution  for  the  entire  unpaid  balance  of  stock. 

3.  In  ordering  an  execution  against  separate  individuals  by 
name,  for  distinct  and  separate  sums. 

4.  In  ordering  individual  liability  against  the  members  at  all; 
and  in  this,  that  they  cannot  be  made  liable  as  such,  in  law. 

David  Rorer  for  the  appellants. 

Starr  &  Phelps  for  the  appellees. 

Woodward,  J.  This  is  a  proceeding  under  the  general  incor-/ 
poration  act  of  1847  (statutes  of  1847,  P-  10 0>  passed  under  thd 
first  Constitution  of  the  State,  to  subject  the  private  property  or 
the  stockholders  to  the  debts  of  the  company.  The  Fairfield  & 
Mt.  Pleasant  Plank-Road  Co.  was  organized  in  the  spring  of  the 
year  185 1,  under  the  above-named  general  act.  In  1853  a  judg- 
ment was  recovered  against  the  company,  and  there  being  no  cor- 
porate property,  the  plaintiffs  seek  to  make  their  debt  of  the  mem- 
bers. 
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The  general  tenor  of  the  defendants'  objections  to  this  proceed- 
ing is  of  a  higher  character  than  the  above.  They  maintain  that 
the  act  of  1847,  under  which  the  company  organized,  having  been 
repealed,  the  liability  is  gone,  and  that  a  remedy  cannot  be  found 
in  the  Code  against  these  defendants,  as  members  of  a  company 
which  organized  under  the  prior  law.^ 

We  cannot  concur  in  that  position  of  the  defendants  which 
maintains  that  the  repeal  of  the  act  of  1847  ^^^k  away  the  liability. 
We  should  not  hold  that  this  destroyed  the  corporation — that  it 
took  away  all  its  rights,  by  causing  it  to  cease  as  a  body  corpo- 
rate, nor,  therefore,  that  its  obligations,  or  those  of  its  members, 
were  blotted  out.  The  act  of  1847,  with  the  articles  adopted  by  a 
company  organizing  under  it,  constituted  its  charter;  and  they 
were,  in  relation  to  it,  the  same  as  a  charter  granted  by  the  General 
Assembly,  and  the  repeal  of  the  act  was  but  a  repeal  of  it  as  a  rule 
of  future  organizations,  but  not  a  repeal  as  to  the  past.  This 
was  a  private  corporation,  and  its  existence  could  no^fnore  be 
taken  away  by  the  repeal  of  the  general  law  than  could  that  of  one 
incorporated  by  private  act,  in  which  there  was  no  provisions  to 
that  effect,  by  the  repeal  of  such  act.  The  corporation  still  existed 
under  that  act,  aruLthat  was  the  law  of  its  existence. 


This  would  seem  to  beTReTiecessary  construction,  upon  princi- 
ple, in  order  to  avoid  an  infringement  upon  well-established  rules, 
in  relation  to  private  corporations  and  private  rights ;  but  the  last 
section  of  c.  43  of  the  Code,  which  is  the  general  incorporation  act, 
and  which  went  into  force  July  i,  1851,  seems  to  conclude  this 
question,  by  providing  that  "  nothing  herein  contained  is  intended 
to  affect  the  interests  of  companies  already  organized,  further  than 
IS  above  expressed."  In  this  chapter  it  is  enacted  that  corpora- 
tions already  existing  may  bring  themselves  under  the  provisions 
of  the  Code,  by  taking  certain  steps  for  that  purpose,  and  mani- 
festing that  design.  But  this  company  did  not  take  any  steps  to 
bring  itself  under  the  Law  of  1851,  and,  therefore,  it  continued 
under  that  of  1847,  and  this  is  the  law  by  which  it  is  to  be  judged. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings. 

*Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.^Eo. 
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UNITED    HEBREW    BENEVOLENT    ASSOCIATION    v, 

JOSHUA  BENSHIMOL. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  February 

10,  1881. 

[Reported  in  130  Massachusetts  Reports  325.] 

Contract  by  a  charitable  corporation  to  recover  of  a  member 
of  the  corporation  five  years'  dues  and  interest.  Trial  in  the 
Superior  Court,  without  a  jury,  before  Putnam,  J.,  who  found  the 
following  facts : 

The  plaintiff  was  duly  organized,  on  February  5,  1867,  under 
the  Gen.  Sts.  c.  32.  The  objects  of  the  association  are  to  raise 
funds  for  the  purpose  of  granting  "  temporary  relief  to  poor  and 
helpless  Israelites.'*  Its  constitution  provides  that  "  any  Israelite 
desiring  to  become  a  member  can  apply  or  be  proposed  to  the 
board  of  direction  by  paying  one  dollar  admittance  fee ;  and,  when 
declared  elected,  can,  after  signing  the  constitution  and  by-laws, 
vote  at  all  meetings  held  by  the  association,  and  be  eligible  to  the 
various  offices ; "  and  that  "  every  member  must  pay  five  dollars 
yearly  in  advance,  as  dues  to  the  association."  Its  funds  are  de- 
rived from  dues  assessed  upon  the  members,  in  conformity  with 
its  constitution,  and  from  donations.  The  dues  are  the  main  and 
only  fixed  resources,  and  the  expenditures  of  the  association  are 
made  in  reliance  upon  the  dues. 

The  defendant  was  elected  a  member  of  the  corporation  in  1869, 
and  paid  his  admission  fee  of  $1.00  and  $5.00,  which  was  assessed 
upon  him  for  that  year,  and  continued  to  pay  $5.00  each  year  for 
dues  up  to  May,  1875,  since  which  time  he  has  made  no  payments. 
The  defendant  never  signed  the  constitution  and  by-laws,  but  it 
was  not  customary  for  members  to  do  so ;  and  such  signing  by  a 
member  was  never  insisted  upon  by  the  corporation  as  a  prerequi- 
site to  his  being  allowed  to  exercise  all  the  privileges  of  a  member. 

Each  year  there  has  been  expended  by  the  corporation  an 
amount  equal  to  or  greater  than  the  aggregate  amount  of  the  dues 
of  members  for  that  year.  The  dues  not  paid  had  been  demanded 
of  the  defendant  from  time  to  time  up  to  the  bringing  of  this 
action. 

The  defendant  contended  that  he  was  never  a  member  of  the 
association ;  and  that  the  payments  made  by  him  were  only  volun- 
tary contributions  on  his  part.  But  the  judge  found  that  he  was 
a  member,  and  was  entitled  to  all  the  rights  and  privileges  of  a 
member;  that  the  payments  made  by  him  were  payments  of  his 
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annual  dues  as  such  member ;  and  that  he  had  never  resigned  his 
membership. 

The  defendant  also  contended,  and  asked  the  judge  to  rule,  that, 
as  the  St.  of  1874,  c.  375,  repealed  the  Gen.  Sts.  c.  3?,  the  plaintiff 
had  no  longer  any  legal  existence  as  a  corporation,  and  could  not 
maintain  this  action ;  and  that,  even  if  he  was  a  member,  he  was 
under  no  legal  obligation  to  pay  these  dues,  and  so  the  plaintiff 
could  not  recover. 

The  judge  declined  so  to  rule ;  ruled  that  the  defendant,  being 
a  member  of  the  corporation,  was  legally  bound  by  an  implied 
promise  to  pay  the  dues  provided  for  by  the  constitution  and  by- 
laws, and  that  his  liability  rested  on  a  good  consideration;  and 
found  for  the  plaintiff.     The  defendant  alleged  exceptions. 

G.  f .  Piper  for  the  defendant. 

L.  D,  Brandeis  for  the  plaintiff. 

Colt,  J.  The  corporation  was  organized  under  the  Gen.  Sts. 
c.  32,  which  provides  that  seven  or  more  persons  associating  by 
agreement  in  writing,  for  educational,  charitable,  or  religious  pur- 
poses, and  complying  with  its  requirements,  should  become  a  body 
corporate.  This  chapter  was  repealed  by  the  St.  of  1874,  c.  375, 
which,  so  far  as  relates  to  the  creation  of  such  corporations,  sub- 
stantially re-enacts  its  provisions,  and  was  declared  by  an  act  of 
the  following  year  not  to  have  been  intended  to  affect  corpora- 
tions existing  under  previous  laws.     St.  1875,  c.  49,  sec.  2. 

It  is  contended  that  as  the  St.  of  1874  contained  no  reservation, 
it  operated  to  destroy  all  corporations  created  under  the  provisions 
of  the  General  Statutes;  and  that  the  explanatory  declaration  in 
the  statute  of  the  next  year  could  not  restore  their  rights..*  But  it 
is  plain  that  the  St.  of  1874  was  not  passed  for  the  purpose  of 
affecting  the  rights  of  corporations  already  organized.  >^  The  re- 
peal of  a  general  corporation  law  cannot  be  construed,  in  the 
absence  of  express  provisions,  as  intended  to  repeal  the  charters  of 
corporations  formed  under  ifc^esp^i^ly  where  the  manifest  pur- 
pose of  the  repealing  act  is  to  substitute  a  new  law,  extending 
fhe  provisions  of  the  old,  and  perfecting  its  details,  but  not 
changing  its  general  policy.  It  is  a  familiar  rule  of  construction, 
that  when  statutes  are  repealed  by  acts  which  substantially  retain 
the  provisions  of  the  old  laws,  the  latter  are  held  not  to  have  been 
destroyed  or  interrupted  in  their  binding  force.  "  In  practical 
operation  and  effect  they  are  rather  to  be  considered  as  a  continu- 
ance and  modification  of  old  laws,  than  as  an  abrogation  of  those 
old  and  the  re-enactment  of  new  ones."  Shaw,  C.  J.,  in  Wright  v. 
'Oakley,  5  Met.  400,  406.     Steamship  Co.  v,  Joliffe,  2  Wall.  450, 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 


SEC.  III.]     RICE  &  ANO'R  V.  NAT.  B'K  OF  COM'TH  ^/  a/.  389 

459.  The  existence  of  the  plaintiff  corporation  was  not  affected 
by  the  St.  of  1874. 

There  was  no  error  in  the  rulings  given,  or  in  the  refusal  to  rule 
as  requested. 

Exceptions  overruled. 


JAMES  W.  RICE  AND  Another  v.  NATIONAL  BANK  OF 
THE  COMMONWEALTH  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  February 

26,  1879. 

[Reported  in  126  Massachusetts  Reports  300.] 

Information,  in  the  nature  of  a  quo  warranto,  filed,  by  order 
of  court  and  consent  of  parties,  on  November  26,  1877,  and  con- 
taining the  following  allegations : 

That  on  April  3,  1876,  all  the  property  which  Ezra  D.  Winslow 
had  on  February  14,  1876,  was  conveyed  and  assigned  to  the 
relators  as  his  assignees  in  bankruptcy. 

That  on  said  February  14  Winslow  owned  certain  property  situ- 
ated in  Boston,  of  the  value  of  $100,000,  being  the  newspapers 
known  as  the  Boston  Post  and  the  Boston  Statesman,  with  the 
good-will  and  bills  receivable  of  the  same,  and  all  and  singular 
the  stock,  types,  presses,  and  materials  used  in  publishing  the 
same,  and  the  Associated  Press  privilege  connected  therewith; 
also  the  types,  presses,  stock,  and  materials  connected  with  a 
job-printing  office  in  said  Boston,  by  Winslow  conducted  in  con- 
nection with  said  papers ;  also  the  library,  fixtures,  and  all  other 
property  connected  with  and  belonging  to  said  papers  and  job 
office. 

Tliat  on  May  14,  1875,  Ezra  D.  Winslow,  Edward  F.  Porter, 
and  William  C.  Greene  falsely  and  fraudulently  assumed  to 
associate  and  form  a  corporation  under  the  laws  of  this  common- 
wealth, under  the  name  of  the  Boston  Post  Company,  for  the 
pretended  purpose  of  publishing  and  printing  papers,  and  job 
printing,  with  a  pretended  capital  stock  of  $300,000 ;  but  no  such 
association  was  ever  made  in  fact,  no  capital  stock  was  ever  paid 
in  to  said  assumed  corporation,  and  no  such  corporation  was 
legally  formed,  though  Winslow,  Porter,  and  Greene  complied 
with  all  the  forms  prescribed  by  the  statutes  of  this  common- 
wealth for  the  organization  of  corporations,  and  a  certificate  of 
organization  was  obtained  from  the  secretary  of  the  common- 
wealth, in  the  form  prescribed  by  the  Stat,  of  1870,  c.  224,  §  11, 
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certifying  that  "  E.  D.  Winslow,  Edward  F.  Porter,  and  W.  C. 
Greene,  their  associates  and  successors,  are  legally  organized  and 
established  as,  and  are  hereby  made,  an  existing  corporation  under 
the  name  of  the  Boston  Post  Company,  with  the  powers,  rights, 
and  privileges,  and  subject  to  the  limitations,  duties,  and  restric- 
tions which  by  law  appertain  thereto." 

That  Winslow,  Greene,  and  Porter  did  not  associate  themselves 
together  with  the  intention  to  constitute  a  corporation  for  the 
purpose  of  "  the  printing  and  publishing  of  newspapers  and  job 
printing,"  as  in  their  article  of  association  alleged ;  but  that  said 
association  (if  any  was  fonned)  was  for  the  purpose  of  enabling 
Winslow  to  cheat  and  defraud  the  public  and  such  persons  as  he 
might  be  able  to  induce  to  purchase  stock  in  said  assumed  cor- 
poration ;  that  said  assumed  corporation  was  conceived  in  fraud, 
and  that  said  association  was  not  for  the  real  purpose  of  forming 
a  corporation  under  the  laws  of  this  commonwealth,  but  was.  a 
fraud  and  a  sham  entered  into  for  the  real  purpose  of  defrauding 
such  persons  as  might  be  induced  to  become  creditors  of  or  stock- 
Iiolders  in  the  same ;  that  any  certificate  of  corporate  existence,  or 
grant  of  corporate  powers,  which  Winslow,  Greene,  and  Porter 
may  have  obtained,  was  obtained  by  fraud,  and  was  of  no  legal 
force  or  validity,  and  Greene,  Winslow,  and  Porter  never  became 
a  corporation  under  the  laws  of  the  commonwealth. 

That  about  February  i,  1876,  Winslow  absconded  from  the 
United  States,  end  is  now  in  Europe,  a  fugitive  from  justice,  and 
Porter  and  Greene  had  long  before  that  time  ceased  to  act  or  claim 
to  act,  or  to  exercise  or  claim  to  exercise  any  corporate  franchise, 
under  the  name  of  the  Boston  Post  Company. 

That  Greene  and  Porter  were  mere  nominal  parties  to  said 
assumed  association,  having  no  real  interest  therein  whatever; 
that  Greene  was  the  attorney  of  Winslow,  and  whatever  part  he 
took  in  the  assumed  association  was  as  the  attorney  of  and  for 
the  benefit  of  Winslow ;  that  Porter  was  not  in  any  way  interested 
in  the  assumed  association,  and  only  acted  therein  at  the  request 
and  for  the  sole  benefit  of  Winslow. 
//  That  no  stock  was  ever  legally  issued  in  said  assumed  Boston 
Poet  Company,  but  that  said  assumed  corporation  was  a  fraud 
and  a  sham,  and  no  persons  ever  became  legal  stockholders  in 
any  legal  company  under  that  name ;  that  up  to  the  time  Winslow 
absconded  he  was  in  the  possession  of  all  the  property  above  de- 
scribed, using  and  treating  it  as  his  own ;  and  immediately  upon 
his  leaving  the  United  States,  and  before  the  appointment  of  the 
relators  as  his  assignees,  certain  corporations  and  persons  named, 
claiming  to  be  stockholders  in  said  corporation  assumed  to  have 
been  formed  by  Winslow,  Porter,  and  Greene,  and  to  exercise  a 
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corporate  franchise  by  them  claimed  to  have  been  obtained  under 
the  laws  of  the  commonwealth  by  Winslow,  Greene,  and  Porter, 
took  possession  of  all  said  property  previously  held  by  Winslow,  // 
and  held  and  managed  the  same  under  the  name  and  style  of  the 
Boston  Post  Company,  and  assumed  to  exercise  a  corporate  fran- 
chise as  said  company;  that  they  thus  held  and  managed  said 
property,  and  refused  to  deliver  the  same  to  the  relators,  on  de- 
mand, till  the  same  was  sold  and  the  proceeds,  amounting  to 
$60,000,  placed  in  the  hands  of  a  trustee  to  be  disposed  of  as 
should  be  adjudged  upon  proper  legal  proceedings  to  determine 
the  title  thereto ;  that  said  parties  now  claim  to  own  said  proceeds 
in  the  hands  of  such  trustee,  as  said  corporation  under  the  name 
of  the  Boston  Post  Company,  and  have  commenced  legal  proceed- 
ings to  obtain  the  same,  contending  that  Winslow,  Porter,  and 
Greene  obtained  a  certificate  of  organization  from  the  secretary  of 
the  commonwealth,  which  has  the  force  and  effect  of  a  special 
charter,  and  is  conclusive  evidence  of  their  organization  and  of 
the  existence  of  said  Boston  Post  Company  as  a  corporation. 

That  no  such  corporation  as  the  Boston  Post  Company  was  ever 
legally  formed,  no  capital  stock  was  ever  paid  in,  and  neither 
Winslow,  Porter,  and  Greene,  nor  any  persons  claiming  to  be 
their  successors  or  assigns,  ever  had  any  right  to  exercise  a  cor- 
porate franchise  as  the  Boston  Post  Company  for  the  purpose  of 
taking  property,  doing  business,  prosecuting  or  defending  suits 
at  law  or  in  equity,  or  any  other  purpose  whatever  under  the  laws 
of  this  commonwealth ;  that  if  the  defendants  are  the  assignees 
of  stock  in  said  assumed  corporation,  they  took  the  same  from 
Winslow  for  such  value  and  under  such  circumstances  as  should 
have  put  them  upon  inquiry  as  to  the  legal  character  and  status 
of  the  assumed  company,  and  are  not  in  law  protected  in  the 
enjoyment  of  said  franchise  any  more  than  the  original  parties 
to  said  fraudulent  association. 

The  prayer  of  the  information  was  that  due  process  of  law 
might  issue,  commanding  the  defendants  to  answer  by  what  war- 
rant they  claimed  to  have  the  said  franchise ;  that  they  might  be 
restrained  from  exercising  such  franchise ;  and  that  the  Attorney- 
General  might  be  notified  of  the  filing  and  pendency  of  the  infor- 
mation. 

The  Attorney-General,  having  been  notified,  did  not  intervene. 
The  defendants  demurred  to  the  information,  assigning  as  cause 
of  demurrer  that  the  allegations  of  the  information  were  not 
sufficient  in  law  to  entitle  the  relators  to  the  relief  sought. 

Ames,  J.,  sustained  the  demurrer,  and  dismissed  the  informa- 
tion.   The  relators  alleged  exceptions. 
/.  U.  Benton,  Jr.,  for  the  relators. 
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li,  D.  Hyde,  C,  H.  Drew  and  M.  Storey  for  the  defendants. 

Gray,  Ch.  J.  At  common  law  private  individuals,  without  the 
intervention  of  the  Attorney-General,  cannot,  either  as  of  right 
or  by  leave  of  court,  file  an  information  in  the  nature  of  a  quo 
warranto.  Goddard  v,  Smithett,  3  Gray,  116.  The  statutes  give 
the  right  to  file  such  an  information  only  to  "  any  person  whose 
private  right.,Qrjnterest  has  been  injured  or  is  put  in  hazard  by 
the  exercise  by  any  private  corporation,  or  persons  claiming  to  be 
a  private  corporation,  of  a  franchise  or  privilege  not^ogfened 
by  law ; "  and  provide  that,  where  an  information  so  filed  is  sus- 
tained, if  the  Attorney-General  has  not  intervened,  no  judgement 
of  forfeiture  shall  be  entered,  but  only  judgment  that  the  corpora- 
tion, or  the  persons  claiming  to  be  a  corporation,  be  perpetually 
excluded  from  the  franchise  or  privilege  exercised  bv  them  and 
noXconferred  bylaw.    Gen.  Stat.  c.  145,  §§  16,  22. 

This  information  seeks  to  exclude  the  defendants  from  exercis- 
ing the  franchise  of  being  a  corporation  on  the  ground  that  any 
certificate  of  corporate  existence,  or  grant  of  corporate  powers, 
which  the  persons  who  undertook  to  form  the  corporation  ob- 
tained, was  obtained  by  fraud.  But  it  shows  that  those  persons 
complied  with  all  the  forms  prescribed  by  the  statutes  of  the 
commonwealth  for  the  organization  of  corporations,  and  obtained 
from  the  secretarj^  of  the  commonwealth  a  certificate  under  the 
seal  of  the  commonwealth,  which  by  the  express  terms  of  the 
general  statute  of  1870,  c.  224,  §  11,  "  shall  have  the  force  and 
effect  of  a  special  charter,  and  be  conclusive  evidence  of  the 
organization  and  establishment  of  such  corporation." 

It  thus  appears  on  the  face  of  the  information  that  the  franchise 
/  of  being  a  corporation  was  conferred  upon  the  defendants  by  law. 
The  defendants  having  thus  once  become  a  legal  corporation, 
their  franchise,  by  the  general  principles  of  law,  as  well  as  by  the 
provisions  of  the  statute  under  which  the  information  is  filed, 
could  be  avoided,  annulled,  revoked,  or  forfeited  only  by  the 
legislature,  or  at  the  suilof  the^mmonweallh  or  of  the  Attorney- 
General  representing  the  commonwealth,  and  not  uponjhe^gglir 
jcation  of  privat^jndividuals.  Gen  Stat.  c.  68,~%~^;  Common- 
wealth V,  Union  Ins.  Co.,  5  Mass.  230;  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  344,  371 ;  Folger  v,  Columbian  Ins.  Co., 
99  Mass.  267,  274 ;  Hastings  v.  Amherst  &  Belchertown  Railroad, 
9  Cush.  596,  599;  Goddard  v,  Smithett,  3  Gray,  117.  As  this 
reason  is  conclusive,  it  is  unnecessary  to  consider  other  objections 
to  the  maintenance  of  the  information.* 

Exceptions  overruled. 

*  In  the  absence  of  express  conditions  in  an  act  of  incorporation,  by  which 
corporate  rights  and  powers  are  made  to  depend  on  their  due  exercise,  a 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  NEW 

YORK  AND  LONG  ISLAND  BRIDGE  COMPANY, 

Respondent,  v.  LENOX  SMITH,  Appellant,  et  at. 

In  the  Court  of  Appeals  of  New  York,  February  25,  1896. 

[Reported  in  148  New  York  Reports  540] 

Appeal  by  the  defendant  Lenox  Smith  in  condemnation  pro- 
ceedings, from  an  order  of  the  General  Term  in  the  first  judicial 
department,  made  November  15,  1895,  affirming  an  order  appoint- 
ing commissioners  of  appraisal,  entered  on  the  direction  of  the 
court  upon  the  decision  of  a  referee,  in  favor  of  the  petitioner  and 
against  the  defendant,  after  a  trial  of  the  issues. 

This  special  proceeding  was  begun  on  March  18,  1895 ;  the  de- 
fendant Smith  answered,  and  the  defendant  Skelly  neither 
answered  nor  appeared  at  the  trial. 

The  premises  belonging  to  defendant  Lenox  Smi^h,  and  for 
the  appropriation  of  which  this  proceeding  was  brought,  are 
situated  on  the  easterly  side  of  Third  avenue,  in  the  city  of  New 

non-user  or  misuser  of  them  do^  not  operate  as  a  surrender  or  forfeiture 
of  the  charter.  Although  the  disuse  of  the  canal  and  its  abandonment  by 
the  corporation  may  be  a  gross  disregard  of  the  duty  imposed  on  them  by 
law,  and  an  essential  violation  of  the  terms  and  conditions  implied  from 
the  contract  entered  into  with  the  Government  by  the  acceptance  of  the 
charter,  and  upon  due  proceedings  had  might  be  a  sufficient  ground  upon 
which  to  decree  a  |orfgituj;:£  of  all  their  corporate  rights  and  privileges, 
they  do  not  constitute  any  valid  ground  upon  which  the  exercise  by  the 
corporation  of  any  of  the  powers  conferred  by  their  charter  can  be  defeated 
or  denied  by  third  persons  in  collateral  proceedings.  This  results  from 
the  very  nature  of  an  act^of  inc^;goration^  It  is  not  a  contract  between 
the  corporate  body,  on  "the  one  bandpand  individuals  whose  rights  and 
interests  may  be  affected  by  the  exercise  of  its  powers,  on  the  other.  It 
is  a  compact  between  the  corpQiation  and  the  government  from  which  they 
derive  their  powers.  Individuals  therefore  cannot  take  it  upon  themselves 
in  the  assertion  of  private  rights  to  insist  on  breaches  of  the  contract  by 
the  corporation  as  a  ground  for  resisting  or  denying  the  exercise  of  a  cor- 
porate power.  That  can  be  done  only  by  the  government  with  which  the 
contract  was  made,  and  in  proceedings  duly  instituted  against  the  corpora- 
tion. It  would  not  only  be  a  great  anomaly  to  allow  persons  not  parties 
to  a  contract  to  insist  on  its  breach  and  enforce  a  penalty  for  its  violation ; 
but  it  would  be  against  public  policy,  and  lead  to  confusion  of  rights,  if 
corporate  powers  and  privileges  could  be  disputed  and  defeated  by  every 
person  who  might  be  aggrieved  by  their  exercise.  Therefore  it  has  been 
often  held  that  a  cause  of  forfeiture,  however  great,  cannot  be  taken  advan- 
tage of  or  enforced  against  corporations  collaterally  or  incidentally,  or  in 
any  other  mode  than  by  a  direct  proceeding  for  that  object  in  behalf  of  the 
Government.  Angell  &  Ames  on  Corp.  S  777,  and  cases  cited ;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  49 ;  Quincy  Canal  v.  Newcomb,  7  Met. 
276.— Bigelow,  J.,  Heard  v.  Talbot,  7  Gray,  113,  119-120. — Ed. 
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York,  beginning  fifty  feet  north  of  Sixty-fourth  Street,  and  hav- 
ing a  frontage  of  seventy-five  feet  on  Third  Avenue,  and  a  depth 
of  one  hundred  and  five  feet. 

The  "  New  York  and  Long  Island  Bridge  Company  "  was  in- 
corporated by  c.  395,  Laws  of  1867,  entitled  "  An  Act  to  incorpo- 
rate the  '  New  York  and  Long  Island  Bridge  Company '  for  the 
purpose  of  constructing  and  maintaining  a  bridge  over  the  East 
River  between  the  city  of  New  York  and  Long  Island." 

This  act  was  amended  by  the  following  acts,  viz.:  Chapter 
437,  Laws  of  1871 ;  c.  426,  Laws  of  1879;  ^'  39^'  Laws  of  1885; 
c.  411,  Laws  of  1892,  and  c.  212,  Laws  of  1894. 

Further  facts  are  stated  in  the  opinion. 

De  Lancey  Nicoll  for  appellant. 

Julien  T.  Davies  and  William  /.  Kelley  for  respondent. 

Bartlett,  J.  The  main  question  presented  by  this  appeal  is 
whether  the  New  York  and  Long  Island  Bridge  Company  was, 
at  the  time  this  proceeding  was  instituted,  an  existing  corporation 
duly  authorized  to  acquire  title  to  the  land  of  the  defendant  Smith, 
for  the  purposes  of  constructing  the  bridge  and  its  approaches. 

The  learned  counsel  for  the  appellant  rests  his  attack  upon  the 
corporate  existence  on  various  distinct  grounds,  and  a  proper  con- 
sideration of  them  involves  a  full  examination  of  the  legislation 
under  which  the  bridge  company  claims  the  right  to  maintain  this 
proceeding. 

The  appellant  takes  a  preliminary  point  which,  if  sound,  would 
require  a  reversal  of  the  order  appealed  from,  and  a  dismissal  of 
this  proceeding. 

The  act  incorporating  the  bridge  company  (c.  395,  Laws  of 
1867)  provides  in  the  twelfth  section  thereof  that  the  bridge  shall 
^  _  be  commenced  within  two  years  from  the  passage  of  the  act,  and 
^  (J^  J  J  shall  be  continued  without  unreasonable  delay,  until  it  is  com- 
pleted, "  or  this  act  and  all  rights  and  privileges  granted  hereby 
shall  be  null  and  void." 

It  is  the  contention  of  appellant's  counsel  that  this  forfeiture 
clause  is  self-executing,  and  as  it  is  admitted  that  the  work  was 
not  commenced  within  two  years  from  the  passage  of  the  act,  the 
bridge  company,  ipso  facto,  ceased  to  exist. 

We  are  referred  to  a  large  number  of  authorities  as  sustaining 
this  position,  and,  among  others,  to  several  cases  in  this  court. 

It  is  to  be  observed  that  the  question  as  to  whether  a  forfeiture 
clause  is  or  is  not  self-executing,  depends  wholly  upon  the  lan- 
guage employed  by  the  legislature. 

Our  attention  is  called  particularly  to  In  re  Brooklyn,  Winfield 
&  Newtown  Ry.  Co.,  72  N.  Y.  245,  and  Brooklyn  Steam  Transit 
Co.  V.  City  of  Brooklyn,  78  N.  Y.  524. 
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In  the  first  case  the  words  of  forfeiture  were,  "  Its  corporate 
existence  and  powers  shall  cease,"  and  this  court  held  that  upon 
default  the  corporation's  existence  and  powers  ceased,  without 
judicial  proceedings.  In  the  second  case  the  words  of  forfeiture 
were,  "  This  act  and  all  the  powers,  rights,  and  franchises  herein 
and  hereby  granted  shall  be  deemed  forfeited  and  terminated," 
and  this  court  held  the  clause  to  be  self-executing,  thereby  recog- 
nizing the  undoubted  power  of  the  legislature  to  provide  that  cor- 
porate existence  shall  cease  by  the  mere  fact  of  failure  of  the 
corporation  to  perform  certain  acts  imposed  by  the  charter. 

It  requires,  however,  strong  and  unmistakable  language,  such 
as  each  of  the  cases  referred  to  presents,  to  authorize  the  court  to 
hold  that  it  was  the  intention  of  the  legislature  to  dispense  with 
judicial  proceedings  on  the  intervention  of  the  Attorney-General. 

In  the  case  at  bar  the  words  of  forfeiture  are,  "  All  rights  and 
privileges  granted  hereby  shall  be  null  and  void." 

It  cannot  be  said  that  the  words  "  shall  be  null  and  void  "  dis- 
close the  legislative  intent  to  make  this  clause  self-executing.  The 
words  "  null  and  void,"  as  used  in  this  connection,  clearly  mean 
voidable.  The  word  "  void  "  is  often  used  in  an  unlimited  sense, 
implying  an  act  of  no  effect,  a  nullity  ab  initio  (Inskeep  v.  Lecony, 
I  N.  J.  L.  112)  ;  in  the  case  at  bar  it  was  not  so  employed,  but 
rather  in  its  more  limited  meaning. 

We  think  these  words  mean  no  more  than  if  the  legislature  had 
said,  in  case  of  default  the  corporation  "  shall  be  dissolved."  The 
Attorney-General  was  authorized  to  treat  the  charter  of  the  bridge 
company  as  voidable,  and  by  appropriate  legal  proceedings  to  have 
terminated  its  corporate  existence. 

The  Supreme  Court  of  the  United  States,  in  passing  upon  the 
meaning  of  the  words  "  void  and  of  no  effect,"  uses  this  language : 
"  But  these  words  are  often  used  in  statutes  and  legal  documents, 
...  in  the  sense  of  voidable  merely,  that  is,  capable  of  being 
avoided,  and  not  as  meaning  that  the  act  or  transaction  is  abso- 
lutely a  nullity,  as  if  it  never  had  existed,  incapable  of  giving  rise 
to  any  rights  or  obligations  under  any  circumstances.  Ewell  v. 
Daggs,  108  U.  S.  148." 

Holding,  as  we  do,  that  the  forfeiture  clause  in  the  act  of  1867 
was  not  self-executing,  we  find  in  the  various  acts  amending  the 
act  of  1867  repeated  waivers  by  the  legislature  of  the  failure  of 
the  bridge  company  to  begin  its  work  within  two  years  from  the 
passage  of  the  act  of  1867. 

The  act  of  1871  (c.  437)  provides  that  the  company  shall  pro- 
ceed within  two  years  to  construct  the  bridge,  and  must  complete 
it  before  the  ist  of  June,  1879. 

The  act  of  1879  (c.  426)  provides  that  the  bridge  should  be 
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commenced  within  two  years  from  the  passage  of  the  act,  and  be 
completed  by  the  first  day  of  June,  1885. 

The  act  of  1885  (c.  392)  provides  that  work  should  commence 
before  May  30,  1888,  and  continue  with  all  due  diligence  to  com- 
pletion. 

The  act  of  1892  (c.  411)  provides  that  work  should  begin  be- 
fore March  3,  1893,  and  be  completed  before  the  3d  day  of  March, 
1900. 

It  may  be  well  enough  to  state  at  this  point  that  among  the 
questions  of  fact  passed  upon  by  the  referee  in  this  proceeding 
were  these  two,  viz. : 

Did  the  bridge  company  begin  work  under  the  act  of  1885,  be- 
fore May  30,  1888? 

Did  it  begin  work  under  the  act  of  1892,  before  March  3,  1893? 

The  learned  referee  answered  both  of  these  questions  in  the 
affirmative,  and  the  General  Term  refused  to  disturb  these  find- 
ings. 

We  are  satisfied,  from  an  inspection  of  the  record,  that  the  find- 
ings are  supported  by  evidence. 

It  therefore  follows,  the  point  is  not  well  taken  that  the  bridge 
company,  by  reason  of  failure  to  commence  work  upon  the  bridge 
in  due  season,  has  ceased  to  be  a  living,  existing  corporation. 

The  next  point  made  by  the  appellant  brings  up  for  considera- 
tion the  most  important  question  presented  by  this  appeal.  It  is 
insisted  that  the  act  of  1892  (c.  411),  under  which  this  proceeding 
is  instituted,  violates  article  3,  sec.  16,  of  the  Constitution,  in  that 
its  subject  is  not  expressed  in  its  title.^ 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground  that 
the  act  of  1892  violates  sec.  16  of  article  3  of  the  Constitution  of 
the  State,  which  provides  that  "  no  private  or  local  bill  which  may 
be  passed  by  the  legislature  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."  The  subjects  of  this  law 
are  too  interwoven  to  make  separation  possible,  without  substi- 
tuting for  the  law  intended  by  the  legislature  one  it  might  not  have 
been  willing  to  pass. 

Order  affirmed. 

'So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — 
Ed. 
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THE  FLINT  &  FENTONVILLE  PLANK-ROAD  COM- 
PANY V.  GEORGE  S.  WOODHULL. 

In  the  Supreme  Court  of  Michigan,  April  30,  1872. 

[Reported  in  25  Michigan  Reports  99.] 

Error  to  Genesee  Circuit. 

0.  F.  IVisner  and  G.  V.  N.  Lothrop  for  plaintiff  in  error. 

M,  E.  Crofoot  and  C.  /.  Walker  for  defendant  in  error. 

CooLEY,  J.    The  legislature  of  1848  passed  an  act  incorporating 
the  Flint  &  Fentonville  Plank-Road  Company,  with  power  to  lay 
out,  establish,   and  construct  a  plank-road,   and  all   necessary 
buildings,  from  the  village  of  Flint  to  the  village  of  Fentonville. 
The  act  was  to  remain  in  force  "lor  sixty  years  from  arid  after  its\      Ct^^ 
passage,  but  the  fourth  section  provided  that  "  the  legislature  may  \    ^  ri'^ 
at  any  time  alter,  amend,  or  repeal  this  act  by  a  vote  of  two-thirds     1  ^  '  / 
of  each  branch  thereof ;  but  such  alteration,  amendment,  or  repeal     J 
shall  not  be  made  within  thirty  years  of  the  passage  of  this  act,     / 
unless  it  shall  be  made  to  appear  to  the  legislature  that  there  has    / 
been  a  violation  by  the  company  of  some  of  the  provisions  of  this  / 
act."    The  fifth  section  made  the  general  plank-road  act  of  1848 
a  part  of  this  special  charter.    Laws  1848,  p.  404. 

The  corporators  appear  to  have  organized  under  their  charter, 
and  to  have  constructed  the  road  provided  for  by  it,  a  part  of 
which  they  now  keep  up  and  maintain.  In  1871  the  legislature 
passed  an  act  to  repeal  this  charter./This  act  is  very  brief,  has  no  \ 
preamble,  contains  no  recitals,  and  simply  declares  that  the  act 
first  above  named  "  be  and  the  same  is  hereby  repealed."  Sess. 
L  1871,  vol.  3,  p.  167.  No  notice  was  given  to  the  company  or 
to  any  of  its  officers  of  the  intention  to  adopt  or  to  propose  any 
such  repeal,  or  to  enter  upon  any  investigation  of  a  violation  by 
the  company  of  any  of  the  provisions  of  its  charter ;  neither  the 
journals  of  the  legislature,  nor  the  files  or  records  in  the  office  of 
the  Secretary  of  State,  show  that  any  such  investigation  was  ever 
had,  nor  is  it  claimed  or  suggested  that  there  is  evidence  anywhere 
that  any  tribunal,  legislative  or  judicial,  has  passed  upon  the  ques-  / 
tion  of  such  a  violation,  and  adjudged  it  to  have  taken  place,  unless 
the  repealing  act  itself  affords  such  evidence.  The  company 
denies  the  validity  of  this  act,  and  the  defendant,  having  treated 
it  as  valid,  and  acted  upon  it  adversely  to  their  interests,  an  issue 
has  been  made,  which  is  now  before  us  for  decision. 

It  is  not  disputed  on  the  part  of  the  defendant  that  the  charter 
of  a  private  corporation  is  to  be  regarded  as  a  contract,  whose 
provisions  are  binding  upon  the  State,  and  cannot  be  set  aside 
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at  the  will  of  the  legislature.  Such  a  charter  is  a  law,  but  it  is 
also  something  more  than  a  law,  in  that  it  contains  stipulations 
which  are  terms  ofj:ompact  between  the  State  as  the  one  party 
and  the  corpofatorsas  the  other,  which  neither  party  is  at  liberty 
to  disregard  or  repudiate,  and  which  are  as  much  removed  from 
the  modifying  and  controlling  power  of  legislation  as  would 
be  the  contracts  of  private  parties.  But  the  defendant  insists  that 
the  repealing  act  in  this  case  is  one  contemplated  and  justified  by 
the  contract  itself;  and  no  attempt  is  made  to  defend  it,  except 
upon  what  the  defendant  regards  as  a  just  construction  of  the 
original  charter.  The  positions  taken  by  the  defendant  may  be 
succinctly  stated  as  follows: 

1.  The  legislature  had  a  right  to  repeal  the  charter  whenever 
the  fact  should  be  made  to  appear  that  a  violation  of  the  charter 
had  taken  place. 

2.  The  inquiry  into  the  fact  of  violation  would  be  an  inquir>' 
for  the  purpose  of  enabling  the  legislature  to  exercise  its  legiti- 
mate powers,  and  would,  therefore,  be  legislative  in  character,  and 
might  be  entered  in  any  manner  and  through  any  channels 
the  legislative  wisdom  might  devise  or  see  fit  to  employ,  untram- 
melled by  any  of  the  rules  which  govern  the  action  of  judicial 
tribunals. 

3.  The  repealing  act  is  not  only  of  itself  a  determination  that 
the  violation  of  charter  has  taken  place,  but  it  is  evidence,  also, 
that  the  legislature  has  first  informed  itself  of  the  facts;  and  no 
court  or  other  authority  is  at  liberty  to  assume  that  it  has  acted 
improvidently  or  without  due  inquiry. 

4.  But,  although  all  presumptions  favor  the  legplslative  action, 
it  is  conceded  that  the  parties  concerned  are  entitled  to  a  judicial 
investigation  afterward,  and  upon  an  issue  properly  framed  for 
that  purpose,  may  show  the  act  invalid  by  establishing  the  fact 
that  no  violation  of  the  charter  has  taken  place,  and  that  the 
legislature  must  have  acted  under  mistake  or  in  misapprehension 
of  the  facts. 

The  first  of  these  positions  must  be  conceded.  The  right  of 
the  legislature  to  repeal,  when  it  was  properly  made  to  appear 
that  a  breach  of  the  charter  had  taken  place,  cannot  be  questioned. 

The  second  will  be  equally  indisputable,  if  the  main  point  be 
established,  that  the  inquiry  to  determine  the  violation  of  the 
charter  is  legislative  in  character.  The  legislature  will  not  only 
choose  its  own  modes  of  collecting  information  to  g^ide  its  legis- 
lative discretion,  but  from  due  courtesy  to  a  co-ordinate  depart- 
ment of  the  government,  we  must  assume  that  those  methods 
were  the  suitable  and  proper  ones,  and  that  they  led  to  correct 
results.    And  if  the  record  show  no  investigation,  we  must  still 
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presume  the  proper  information  was  obtained ;  for  we  must  not 
suppose  the  legislature  to  have  acted  improperly,  unadvisedly,  or 
from  any  other  than  public  motives,  under  any  circumstances, 
when  acting  within  the  limits  of  its  authority.  Baltimore  v.  State, 
15  Md.  376;  Lusher  v,  Scites,  4  W.  Va.  11 ;  People  v.  Draper,  15 
N.  Y.  545,  555 ;  Wright  v.  Def rees,  8  Ind.  302 ;  Ex  parte  Mc- 
Cardle,  7  Wal.  514;  Bradshaw  zk  Omaha,  i  Neb.  16;  Humboldt 
Co.  V,  Churchill  Co.  Com'rs,  6  Nev.  30. 

The  third  point  must  also  be  conceded  to  this  extent;  that  a 
legislative  act,  not  violative  of  any  constitutional  principle,  must 
be  its  own  sufficient  and  conclusive  evidence,  when  assailed,  of 
the  justice,  propriety,  and  policy  of  its  passage.  We  ourselves 
acted  upon  this  principle  in  People  v,  Mahaney,  13  Mich.  484,  and 
it  is  not  disputed  anywhere  so  far  as  we  are  aware. 

But  there  lies  at  the  basis  of  all  these  propositions  the  question) 
whether  the  determination  that  the  charter  has  been  violated  is  iiy 
truth  legislative  in  character.  The  defendant  affirms  that  it  is/ 
the  plaintiff  insists  that  it  is  properly  and  essentially  judicial. 
This  point  decided  one  way,  disposes  of  the  case;  decided  the 
other,  it  is  followed  by  others  of  a  difficult  and  somewhat  delicate 
nature,  which  would  necessarily  be  considered  before  a  conclusion 
could  be  reached  on  the  merits. 

Now  it  must  be  conceded  that  if  the  act  in  question  is  not 

judicial  in  character,  it  is  at  least  strikingly  analogous.    There  is 

a  question  which  is  or    may    be    disputed,  there    are    adverse 

parties,  there  are  private  interests  involved,  there  is  evidence  to 

be  received,  there  is  the  fact  to  be  found,  there  is  punishment  to  be 

inflicted,  there  is  a  forfeiture  to  be  enforced^  Legislative  action    , 

does  not  often,  to  say  the  least,  include  all,  or  many,  of  these^ 

elements.    It  may  affect  private  rights  incidentally,  but  it  does 

not  often  proceed  to  pass  directly  upon  the  controversies  between 

the  State  and  individuals.      In  some  cases  the  legislature  has 

judicial  power,  because  it  is  incident  and  essential  to  the  discharge 

of  legislative  functions.    Such  is  its  power  to  determine  upon  the 

election  and  qualification  of  its  members,  and  the  power  to  punish 

for  contempts  of  its  authority.    In  these  cases  it  is  entitled  to  all 

the  presumptions  which  support  the  action  of  courts,  and  having 

no  authority  set  over  it  to  review  its  determinations,  they  must 

be  accepted  everj-where  as  correct  and  conclusive.      People  r. 

Mahaney,  13  Mich.  481 ;  Anderson  v.  Dunn,  6  Wheat.  204;  Hiss 

^'.  Bartlett,  3  Gray,  468;  Burnham  z\  Morrissey,  14  Gray,  226; 

State  V,  Matthews,  37  N.  H.  450;  State  v.  Jarrett,  17  Md.  309; 

^-amb  V,  Lynd,  44  Penn.  St.  336.    But  every  judgment  must  have 

something  preceding  it  to  put  the  judicial  body  in  motion;  the 

sentence,  by  any  authority  pronounced,  however  august  or  power- 
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ful,  will  be  a  mere  idle  fulmination  if  there  was  no  lis  mota  to  base 
it  upon.  The  order  of  a  legislative  body  for  the  punishment  of  an 
individual  would  be  merely  idle  and  void,  unless  somewhere  in  the 
record  there  appeared  a  cause  alleged  which  subjected  him  to  its 
jurisdiction  for  such  punishment. 

It  is  conceded  in  the  present  case  that  the  fact  of  corporate 
abuse  was  to  be  found  before  the  charter  could  be  taken  away. 
The  repealing  act,  however,  is  only  a  sentence.  It  inflicts  the 
penalty  of  corporate  death,  without  in  any  way  declaring  or  inti- 
mating, except  by  the  penalty,  that  the  corporation  has  been  found 
worthy  of  death.  It  is  precisely  such  an  act  as  might  have  been 
passed  had  the  legislative  power  been  unlimited  and  untram- 
melled. The  legislature  had  power  to  repeal  for  cause,  and  was 
prohibited  from  repealing  without  cause;  it  repeals,  expressing 
no  cause,  and  it  is  said  the  catise  must  be  inferred.  Then  comes 
what  is  to  have  the  effect  of  a  punishment,  though  it  does  not 
purport  to  be  such,  and  only  on  its  face  appears  to  be  the  with- 
drawal of  a  privilege ;  and  yet,  as  there  was  a  right  assured  and 
no  mere  privilege  to  be  withdrawn,  it  is  supposed  we  must  infer, 
arst,  that  a  punishment  was  designed,  and  then,  from  the  punish- 
ment infer  the  guilt,  the  accusation,  the  trial,  and  the  conviction. 
Having  thus  assumed  the  conclusion  to  begin  with,  we  must  next, 
from  the  conclusion,  assume  that  the  premises  existed  to  deduce 
it  from.  This  is  certainly  much  more  than  can  be  assumed  in 
support  of  the  action  of  any  court.  In  the  courts  there  must  at 
least  be  an  accusation  and  a  condemnation  before  there  can  be  the 
infliction  of  any  penalty.  To  infer  cause  where  none  is  assigned, 
in  the  taking  away  of  private  rights,  is  to  take  up  and  adopt  the 
arguments  in  favor  of  the  arbitrary  arrests  under  the  command  of 
Charles  I.  His  warrants  assigned  no  cause,  and,  therefore,  it  was 
argued,  sufficient  cause  must  be  presumed.  If  this  repealing  act 
is  good  as  a  judgment  of  abuse  of  corporate  privileges,  then  Sir 
Nicholas  Hyde  was  correct  in  holding  that  he  could  not  release 
on  habeas  corpus  the  parties  committed  to  prison  by  the  special 
command  of  the  King  for  refusing  to  submit  to  his  illegal  exac- 
tions. The  King  had  power  to  order  a  committal  for  cause ;  no 
cause  was  expressed ;  therefore  a  sufficient  cause  was  to  be  as- 
sumed. Darners  Case,  3  State  Trials,  i ;  Broom's  Const.  L. 
162. 

The  defendant  refers  to  certain  cases  in  support  of  his  positions, 
of  which  the  Miner's  Bank  v.  The  United  States,  Morris,  482; 
S.  C,  I  Greene,  Iowa,  553,  goes  to  the  full  extent  of  holding  that 
such  a  legislative  act  is  not  only  valid,  but  is  conclusive  that  cause 
existed  for  its  passage.  This  case,  however,  stands  alone,  and 
was  not  very  much  insisted  upon  on  the  argument.    The  cases  of 
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Crease  v,  Babcock,  23  Pick.  334,  and  Erie  &  N.  E.  R.  R.  Co.  v. 
Casey,  26  Penn.  St.  287,  are  more  relied  upon  as  laying  down  the 
correct  rule.  The  Pennsylvania  case  is  most  directly  in  point, 
and  as  it  appears  to  have  been  carefully  considered,  the  conclusion 
is  entitled  to  great  respect,  notwithstanding  those  eminent  jurists, 
Lewis,  Ch.  J.,  and  Woodward,  J.,  dissented.  In  that  case  the 
corporation  was  protected  by  a  clause  in  its  charter  similar  to  the 
one  under  consideration  here,  and  the  legislature  had  thought* 
proper  to  act  upon  it  by  repealing  the  charter  without  any  pre- 
liminary judicial  investigation.  In  stating  the  position  assumed 
in  support  of  the  repealing  act,  Black,  J.,  says :  "  For  the  defend- 
ant it  is  insisted  that  the  repealing  act  is  itself  not  only  evidence, 
but  conclusive  evidence,  that  the  company  had  previously  com*- 
mitted  some  abuse  or  misuse  which  justified  the  repeal.  No  case 
has  been  cited  which  denies  this  doctrine  in  terms ;  and  it  was  held 
for  the  true  rule  by  the  Supreme  Courts  of  Iowa  (i  Greene,  561) 
and  of  New  York  (19  Barb.  81).  But  I  do  not  see  clearly  the 
principle  on  which  it  can  stand.  A  legislative  body  in  a  matter 
like  this  is  known  to  proceed  withoujLfQrinal  notice,  without  spe- 
cific accusation,  and  without  opportunity  toansweF.  There  is  no 
confronting  of  the  parties  with  the  witnesses,  nor  anything  that 
can  be  called  a  hearing  or  trial.  It  would,  therefore,  seem  unjust 
to  hold  that  a  legislative  act  is,  like  a  judicial  sentence,  conclusive 
of  every  fact  which  ought  to  have  been  found  before  it  was  passed. 
It  might  more  plausibly  be  likened  to  an  award  made  by  an  umpire 
to  whom  both  parties  have  agreed  that  the  subject  should  be  re- 
ferred." "  For  myself,"  he  says,  "  I  incline  to  the  opinion  that, 
when  the  constitutional  power  of  the  legislature  to  pass  a  law 
depends  on  matter  of  fact,  the  party  to  be  affected  by  it  ought  to 
have  an  opportunity  afterward  of  showing  how  the  fact  is." 
E.  &  N.  E.  R.  R.  Co.  V,  Casey,  26  Penn.  St.  316. 

Having  thus  expressed  the  opinion  that  legislative  conclusions 
on  questions  of  fact  were  subject  to  review  in  the  courts,  the 
learned  judge  goes  further,  and  proceeds  to  lay  down  rules  for 
the  legislative  guidance  in  determining  the  causes  which  are  to 
justify  the  legislature  in  acting  at  all.  The  legislature  is  not  to 
judge  finally  for  itself  what  is  abuse  or  misuse  of  corporate  privi- 
leges by  a  company ;  but, 

1.  The  illegal  act  must  be  positive.  A  mere  omission,  like  the 
failure  of  a  bank  to  make  its  annual  returns,  is  not  enough. 

2.  A  disregard  of  the  charter,  which  is  injurious  only  to  private 
interests,  and  which,  therefore,  admits  of  private  compensation,  is 
not,  he  thinks,  within  the  fair  meaning  of  the  words.  It  must  be 
some  conduct  which  infringes  upon  a  right  reserved  by  a  State 
for  the  benefit  of  the  public. 

26 
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3.  It  must  be  wilful;  that  is,  not  involuntary,  accidental,  or  the 
consequence  of  mere  mistake  of  fact. 

4.  It  must  not  be  the  mere  transgression  of  the  act  of  incor- 
X>oration  by  a  subordinate  officer,  or  agent  without  authority, 
express  or  implied,  from  the  board  of  directors.    Ibid,,  p.  319. 

Thus  the  majority  of  the  Supreme  Court  of  Pennsylvania  lays 
rj^pu^^  down  the  rules  of  law  which  are  to  control  the  legislature  in  the 

l<^(J^  '  exercise  of  its  legislative  authority,  and  at  the  same  time  declares 

the  right  of  the  court  to  review  the  conclusions  of  the  legislative 
lK)dy  in  matters  of  fact.  With  great  respect  for  that  eminent  tri- 
bunalTwe  are  unabl€"to  understand  why  this  is  not  a  setting  of  the 
court  above  the  legislature  as  an  appellate  tribunal  in  matters 
lK)th  of  law  and  of  fact,  in  a  manner  which  wholly  ignores  the 
division  of  powers  in  the  Constitution,  and  is  quite  inconsistent 
with  the  harmonious  operation  of  the  machinery  of  government. 
)  It  is  not  consistent  with  legislative  independence  and  dignity  that 
I  the  courts  should  assert  a  right  to  sit  in  judgment  upon  legislative 
I  action,  or  to  attribute  to  the  legislature  erroneous  or  oppressive 
\  conduct  in  the  exercise  of  any  of  its  proper  and  legitimate  f unc- 
'  tions.  These  two  departments  of  the  government  being  co-ordi- 
nate, and  neither  of  them  occupying  a  position  subordinate  to  the 
other,  the  conclusions  of  each  must  be  accepted  by  the  other  as 
proceeding  from  good  motives,  and  as  warranted  by  the  proper 
information.  It  could  only  be  productive  of  endless  discord  and 
confusion,  not  to  say  of  jealousies  and  conflicts  of  authority,  if  the 
legislature  was  to  review  and  set  aside  the  judgments  of  the 
courts,  or  the  courts  to  allow  parties  to  appeal  to  them  from  the 
conclusions  the  legislature  had  reached,  in  determining  upon  the 
propriety  of  passing  or  declining  to  pass  a  proposed  law.  Careful 
endeavor  has  been  made  to  prevent  any  such  jealousies  and  con- 
flicts when,  in  framing  our  Constitutions,  a  line  of  distinction  has 
been  drawn  between  legislative  and  judicial  functions,  and  the 
departments  to  which  these  functions  respectively  have  been  con- 
fided have  been  entrusted  with  no  power  to  pass  that  line.  It  is, 
therefore,  in  the  highest  degree  impertinent  and  obtrusive,  when 
either  department  undertakes  to  advise  the  other  that  in  the  exer- 
cise of  its  proper  functions  it  has  acted  unwisely  and  indiscreetly : 
lias  misjudged  the  facts  or  perverted  the  law ;  and  its  action  must 
be  still  more  offensive  if  it  entertains  the  appeal  of  parties  from 
the  decisions  of  the  other,  when  acting  within  a  province  which 
was  set  apart  to  be  peculiarly  under  its  jurisdiction  and  control. 

Moreover,  there  is,  in  the  nature  of  the  case,  and  the  difference 
in  the  manner  in  which  legislative  and  judicial  functions  are  per- 
formed, reason  sufficient  to  demonstrate  the  impossibility  of  a 
proper  review  by  the  one  department  of  the  decisions  the  other 
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has  made.    Legislators  have  a  right  to  act  upon  their  own  knowl- 
edge and  observation,  upon  hearsay,  upon  information  derived     ^  _ 
from  the  public  press,  upon  the  ex  parte  petitions  of  interested  ^^.^tf*-^-^'*'"^ 
parties,  upon  anything,  in  short,  which  satisfies  their  judgment; 
and  public  opinion  is  one  of  the  most  important  facts  to  be  con- 
sidered in  determining  upon  the  propriety  or  advisability  of  a 
proposed  law.     Even  an  unreasonable  prejudice,  if  general  or 
widespread,  may  sometimes  very  properly  be  a  controlling  consid- 
eration when  the  case  is  such  that  to  the  enforcement  of  the  law 
a  strong  supporting  public  sentiment  would  be  a  necessity.    But 
these  are  things  the  courts  must  not  allow  to  influence  their  action. 
With  them  the  question  must  be  simply,  first,  what  is  the  law ;  and 
second,  whi^Lare  the  facts ;  and  the  facts  they  mtisTfeaclTthrough 
inflexible  ruleT^of^lHence  laid  down  for  their  guidance.     A 
review  of  a  legislative  determination  by  the  courts  would,  there- 
fore, not  only  be  highly  indecorous  and  objectionable  for  the 
reasons  already  stated,  but  it  would  be  eminently  improper  also, 
for  the  further  reason  that  it  could  not  possibly  be  had  upon  the 
same  evidence.    It  is  wholly  foreign  to  any  proper  administration 
of  law  or  justice  that  the  decision  of  the  proper  authority  upon 
any  subject  should  be  liable  to  review  by  another  tribunal,  which 
in  such  review  is  shut  off  from  the  sources  of  information  to 
which  the  other  had  access.    So  far,  therefore,  from  the  different  \ 
ways  the  legislature  and  the  judiciary  have  of  reaching  the  facts    ( 
being  a  reason  why  the  latter  should  give  parties  who  have  been 
decided  against  by  the  former  a  rehearing,  they  constitute  with  us    1 
a  very  conclusive  reason  for  holding  that  those  cases  in  which    I 
there  is  a  hearing  to  be  had  on  questions  of  priyate^right  and   / 
private  property  are,  and  must  in  their  very  nature  be,  regarded 
as  exclusively^f  judicial  cognizance. 

But  there  are  still  further  reasons  why  the  doctrine  declared  in 
the  Pennsylvania  case  cannot,  we  think,  be  sound.  That  doctrine 
is— to  state  it  more  fully — ^that,  though  the  legislature  may  repeal 
the  corporate  charter,  on  the  ground  of  abuse  or  misuse,  thereby 
taking  away  from  the  corporators  the  franchise  of  greater  or  less 
property  value,  yet  the  legislative  decision  is  only  pritna  facj^ 
correct,  and  the  parties  are  entitled  to  have  it  set  aside  in  the 
courts  afterward,  on  showing  by  evidence  that  they  have  not  been 
guilty  of  such  abuse  or  misuse.  In  other  words,  the  legislative 
act,  which  may  perhaps  be  passed  without  any  notice,  is  to  stand 
as  a  conviction  of  guilt  until  the  parties  charged  can  prove  their 
innocence.  But  their  innocence  of  what?  In  other  cases  it 
would  be  thought  the  grossest  perversion  of  right  and  justice  if, 
in  any  proceeding  in  court,  the  party  was  to  be  presumed  guilty  of 
any  one  specific  charge  until  he  proved  himself  innocent ;  but  that 
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case  would  be  a  much  less  serious  departure  from  the  rules  of 
justice  than  this.  The  general  plank-road  act  of  1848  was  made 
a  part  of  this  company's  charter,  and  it  contained  a  great  many 
provisions  to  be  observed  by  it,  and  for  a  violation  of  some  of 
them  specific  penalties  were  imposed.  The  company  has  been  in 
operation  upward  of  twenty  years,  when  its  franchise  is  taken 
away  on  a  i^sumption  of  guilt,  which  is  only  to  be  removed  by 
the  corporators  proving  that  in  all  that  time  they  have  observed 
every  provision  of  their  charter,  and  been  guilty  of  no  default.  It 
is  safe  to  say  that  what  is  required  of  them  is,  and  would  be,  in 
any  such  case,  a  simple  impossibility.  It  is  as  if  an  individual 
should  be  charged  generally,  and  without  further  specification, 
with  an  offense  against  the  criminal  laws,  and  the  trial  court 
should  say  to  him :  "  You  are  charged,  and  prima  facie  convicted, 
of  crime,  but  you  shall  be  relieved  of  the  conviction  on  making 
proof  that  you  have  never  disobeyed  the  law.  Meantime,  and 
until  you  do  so,  the  State  will  take  from  you  your  property,  in 
punishment  for  your  presumed  guilt." 

Now  it  is  simply  impossible  that  any  doctrine  which  leads  to 
such  results  can  be  sound.  But  the  illustrations  of  its  anomalous 
and  unjust  character  might  be  multiplied  indefinitely;  and  if  it 
were  possible  for  the  question  of  corporate  default  to  be  fairly 
tried  under  it,  it  must  be  remembered,  also,  that  as  the  question 
would  or  might  arise  between  individuals  and  the  company,  as  it 
has  in  this  instance,  there  might  be  repeated  trials  of  the  same 
question,  none  of  which  would  be  conclusive  in  a  new  suit.  The 
question  involved  in  each  suit  would  be  the  validity  of  a  statute, 
dependent  upon  the  facts,  and  therefore  to  be  submitted  to  a  jur}'; 
and  while  the  jury  in  one  cause  might  hold  it  valid,  another  in 
a  different  case,  acting  upon  somewhat  different  evidence,  or  in- 
fluenced by  more  persuasive  advocates,  might  declare  it  void ;  and 
thus  It  would  be  a  law  to-day  as  to  one  party,  and  no  law  to- 
morrow as  to  another;  and  so  on  indefinitely,  according  to  the 
varying  views  which  different  panels  of  jurymen  might  take  of 
disputed  facts;  until,  perhaps,  the  State  would  be  compelled  to 
interfere  by  quo  warranto,  and  have,  after  all  these  proceedings, 
the  authoritative  adjudication  which  sound  policy,  not  less  than 
correct  principle,  demanded  at  the  beg^nning./But  we  need  hardly 
say  that  a  law,  if  valid  at  all,  must  be  valid  from  its  enactment, 
and  cannot  be  made  to  depend  upon  the  opinion  of  a  jury  as  to 
the  sufficiency  of  the  reasons  for  its  being  passed. 
I  We  are  constrained,  therefore,  from  all  these  considerations  to 
say  that  the  determination  whether  a  corporation  has  violated  its 
charter  is  judicial  in  its  nature.  It  requires  the  action  of  those 
tribunals  which  must  hear  before  they  condemn,  and  must  proceed 
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upon  inquiry.  If  it  were  properly  legislative,  it  may  be  that  the 
legislature  must  be  presumed  to  have  given  a  hearing;  but  the 
fact,  as  we  have  seen  in  this  case,  is  otherwise,  and  the  cases  in 
which  presumptions  are  to  be  indulged  against  the  facts  ought 
not  to  be  multiplied.  It  is  sufficient  to  say  that,  in  our  opinion, 
the  case  is  one  in  which  the  party  is  entitled  to  a  trial  of  right  in 
{act,  and  cannot  be  put  off  with  one  which  rests  exclusively  in 
a  presumption  of  law,  indulged  against  the  fact.  The  violation 
of  the  charter  cannot  be  legally  made  to  appear,  except  on  trial 
in  a  tribunal  whose  course  of  proceeding  is  devised  for  the  deter- 
mination of  questions  of  this  nature. 

We  think  this  the  fair  construction  of  that  clause  of  the  charter 
which  is  in  question.  It  is  not  to  be  presumed  that  the  legislature 
designed  to  take  upon  itself  judicial  powers;  and  as  the  act  does 
not  necessarily  require  that  construction,  it  should  not  be  given  it. 
We  must  suppose  that  an  inquiry  in  some  proper  form  was  con- 
templated, by  means  of  which  and  on  fair  trial  it  should  be  made 
to  appear  to  the  legislature  that  a  cause  existed  justifying  repeal. 
Any  other  view  renders  the  stipulation  worthless  as  a  protection ; 
but  this  view  protects  the  interests  of  corporators,  and  at  the  same 
time  enables  the  legislature  to  exercise  its  power  of  taking  away 
the  charter,  even  though  the  violation  of  corporate  duty  might 
not  be  of  that  serious  character  which  would  seem  to  justify  de- 
claring a  forfeiture  on  judicial  proceedings  instituted  independent 
of  this  clause.  The  repealing  act,  it  must  be  assumed,  was  passed 
through  inadvertence,  and  probably  under  the  impression  that  the 
charter,  like  many  others  in  this  State,  was  subject  to  repeal  in 
the  legislative  discretion. 

This  being  our  view,  it  follows  that  the  judgment  of  the  Circuit 
Court  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

Christiancy,  Ch.  J.,  and  Campbell,  J.,  concurred. 

Graves,  J.,  did  not  sit  in  this  case. 


THE  STATE  OF  OHIO  ON  RELATION  OF  LYMAN  S. 
COLBURN  V.  THE  OBERLIN  BUILDING  AND 

LOAN  ASSOCIATION. 

In  the  Supreme  Court  of  Ohio,  December  Term,  1879. 

[Reported  in  35  Ohio  Reports  258.] 

On  May  24,  1878,  the  Attorney-General  filed  in  this  court  an 
information,  on  the  relation  of  Lyman  S.  Colbum,  praying  that  a 
judgment  of  ouster  be  pronounced  against  the  defendant,  the 
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Oberlin  Building  and  Loan  Association,  a  corporation  under  the 
laws  of  this  State.  It  is  averred  in  the  information  that  the  de- 
fendant has  forfeited  its  rights,  privileges,  and  franchises  as  a 
corporation  in  various  specified  particulars. 

An  answer  and  a  reply  were  filed,  and  the  case  was  heard  on 
the  pleadings,  an  agreed  statement  of  facts,  and  certain  testi- 
mony. 

Colbum  is  a  member  of  the  corporation,  and  was  formerly  a 
director. 

The  association  has  never  received  deposits. 

Isaiah  Pillars,  Attorney-General,  and  N.  L.  Johnson  for,  the 
plaintiff. 

/.  A.  Webster  and  George  K,  Nash  for  defendant. 

Okey,  J.  Several  questions  of  practical  importance  are  in- 
volved in  this  case.  They  will  be  disposed  of  with  as  much  brev- 
ity as  the  nature  of  the  case  will  permit.  But,  in  order  that  they 
may  be  understood,  it  will  be  necessary  to  extract  from  the  volu- 
minous record  a  statement  of  the  facts. 

On  January  i,  1871,  the  defendant  was  organized  and  com- 
menced business  as  a  corporation,  under  the  act  of  May  5,  1868, 
amended  May  9,  1868  (65  Ohio  L.  137,  173;  S.  &  S.  194,  195), 
in  relation  to  building  and  loan  associations.  The  act,  as  amended, 
provides,  among  other  things,  as  follows : 

"  Sec.  I.  That  any  number  of  persons  not  less  than  five  may 
associate  together  and  become  a  corporation  ...  for  the 
purpose  of  raising  moneys  to  be  loaned  among  the  members 
.  .  .  for  use  in  buying  lots  or  houses,  or  in  building  or  repair- 
ing houses,  or  other  purposes." 

"  Sec.  2.  Such  corporation  shall  be  authorized  and  empowered 
to  levy,  assess,  and  collect  from  its  members  such  sums  of  money, 
by  rates  of  stated  dues,  fines,  interest  on  loans  advanced,  and 
premiums  bid  by  members  .  .  .  for  the  right  of  precedence 
in  taking  loans,  as  the  corporation  by  its  by-laws  shall  adopt ;  also 
to  acquire,  hold,  encumber,  and  convey  all  such  real  estate  and 
personal  property  as  may  be  legitimately  pledged  to  it  on  such 
loans,  or  may  otherwise  be  transferred  to  it  in  the  due  course  of 
such  business,  provided  that  the  dues,  fines,  and  premiums  so  paid 
by  members,  .  .  .  although  paid  in  addition  to  the  legal  rate 
of  interest  on  loans  taken  by  them,  shall  not  be  construed  to  make 
the  loans  so  taken  usurious,  and  provided,  also,  that  no  person 
shall  hold  more  than  twenty  shares  in  any  such  association  in  his 
own  right." 

"  Sec.  5.  That  so  much  of  the  earnings  as  may  be  necessary, 
not  exceeding  ten  per  cent,  per  annum,  may  be  set  apart  to  defray 
the  current  expenses  of  said  association,  and  for  the  purchase  of 
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such  real  estate  as  may  be  necessary  for  the  convenient  transactioa 
of  its  business,  and  the  residue  of  said  earnings  shall  be  trans- 
ferred to  the  credit  of  the  shareholders ;  and  when  said  shares  are 
fully  paid,  then  to  be  paid  ratably  to  the  shareholders."     See  Rev. 

Stats.,  §§  3833-3836. 

The  corporation  has  made  no  loan  to  any  member  since  Decem- 
ber I,  1876,  nor  has  it  offered  to  make  such  loan  by  calling  for 
bidders,  as  required  by  the  by-laws.  On  April  i,  1877,  P.  G. 
Akers,  a  member  of  the  corporation,  applied  to  the  directors  for 
the  purpose  of  obtaining  a  loan  on  four  shares  of  stock ;  but  the 
directors  were  not  inclined  to  grant  the  request,  and  he  accepted 
from  them  an  offer  of  $104  per  share,  and  transferred  the  stock  to 
the  association,  which  is  admitted  to  have  been  a  good  bargain  oa 
its  behalf. 

A  by-law  of  the  corporation,  adopted  September  i,  1873,  pro- 
vides that  the  directors  shall  determine  the  lowest  amount  of 
premium  that  will  be  received  on  loans.  The  directors  have  con- 
standy  acted  in  pursuance  of  that  by-law,  but  have  changed  such 
minimum  rate  from  time  to  time.  Members  sometimes  bid  below 
the  premium  so  fixed,  but  the  directors  refuse  to  accept  the  bids. 

At  a  meeting  of  the  association,  on  June  20,  1877,  a  resolution 
was  adopted,  providing  that  as  often  as  there  is  sufficient  money 
in  the  treasury  to  divide  the  sum  of  ten  dollars  each  to  the  un- 
cancelled shares,  such  division  shall  be  made,  each  share  to  be 
charged  at  the  rate  of  ten  per  cent,  per  annum  for  such  dividend. 
Five  distributions  were  made  pursuant  to  that  resolution,  amount- 
ing in  the  aggregate  to  $10,296  in  cash.  In  addition,  certain 
securities,  hereinafter  mentioned,  were  also  distributed.  But  the 
construction  given  to  the  resolution  was  that  the  distribution 
should  be  confined  to  stockholders  who  had  not  taken  out  money 
on  their  shares. 

From  May  6,  1873,  to  March  8,  1877,  the  association  procured 
at  the  First  National  Bank  of  Oberlin  discount  of  twenty-twa 
notes,  amounting  to  $14,814.48,  made  by  the  officers  of  the  asso- 
ciation and  others,  some  of  them  payable  in  thirty  days,  others 
in  sixty  days,  and  the  others  in  ninety  days.  The  rate  of  interest 
was  ten  per  cent,  per  annum,  which  was  usually  deducted  at  the 
date  of  the  note.  Some  of  the  notes  were  given  in  renewal  of  for- 
mer loans.  One  of  them,  dated  October  i,  1875,  was  given  for 
thirty-five  shares  of  stock  in  the  corporation,  purchased  by  the 
directors  for  the  association.  The  other  sums  were  borrowed  by 
the  corporation  for  the  purpose  of  lending  the  same.  The  shares 
above  mentioned,  and  others,  were  purchased  by  the  company,  so 
as  to  transfer  them  to  persons  not  members,  who  desired  to  obtain 
loans  of  the  association. 
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On  July  I,  1877,  eight  members  of  the  association  held  shares  of 
stock  in  excess  of  the  numtTer  to  which  they  were  limited  by 
statute.  These  shares  number  in  the  aggregate  two  hundred 
and  ninety-two.  Loans  were  made  on  all  these  shares  except 
eighty-one.  In  the  same  year  the  association  compromised  wath 
three  of  those  members  holding  sixty-eight  of  such  shares  in 
excess. 

From  June  i,  1874,  until  January  i,  1878,  the  association  com- 
promised and  settled  with  nine  other  members,  whose  shares  were 
not  in  excess  of  the  number  to  which  they  were  limited  by  statute. 
The  number  of  these  shares  was  eighty-eight. 

With  respect  to  such  compromises,  the  following  appears  in 
the  answer :  "  Respondent  says  that  in  several  instances  it  has, 
in  consideration  of  certain  of  its  stockholders  cancelling  their 
stock,  discharged  the  obligations  which  it  held  against  such  stock- 
holders as  collateral  security  for  certain  loans  which  they  had 
previously  made  from  respondent,  and  upon  the  further  considera- 
tion that  such  members  first  pay  to  respondent  the  present  worth 
of  the  money  so  borrowed  by  them,  and  for  which  they  gave  such 
obligations,  mortgages,  etc." 

Settlements  were  based  on  the  assumed  fact  that  the  association 
would  run  one  hundred  months  from  the  beginning,  that  is,  that 
when  that  period  is  reached  it  can  pay  $200  per  share,  according 
to  the  original  intention.  Repeated  calculations  showed  that  to 
be  the  probable  duration  of  the  company. 

Where  securities  were  taken  in  making  settlements,  they  were 
distributed  among  the  members  in  the  same  manner  as  the  funds 
on  hand,  already  mentioned,  were  distributed.  The  amount  of 
securities  so  received  and  distributed  was  $4843.8. 

On  this  state  of  facts  our  conclusions  are  as  follows : 

I.  That  the  association  has  abused  its  corporate  powers  in  sev- 
eral particulars,  admits  of  no  doubt.  It  has  refused  to  loan  its 
funds  to  its  members,  and  it  has  established  such  rules  and  regu- 
lations, and  so  conducted  its  business  by  dividing  its  funds  and 
otherwise,  as  to  prevent  the  loan  of  its  funds  to  a  member,  under 
the  system  of  competitive  bidding  contemplated  in  the  statute, 
and  provided  for  in  the  by-laws  of  the  company.  It  has,  indeed, 
loaned  its  funds,  in  many  instances,  to  persons  who  were  not 
members  of  the  association.  The  illegality  of  such  a  course  is 
clearly  stated  in  State  ex  rel.  v.  Greenville  Building  and  Saving 
Association,  29  Ohio  St.  92. 

Again,  the  association  has  been  in  the  habit  of  borrowing  money 
for  the  purpose  of  lending  it.  We  do  not  deny  that  corporations 
possess  the  power  to  borrow  money  which  may  be  needed  in  the 
transaction  of  their  necessary  business ;  but  these  transactions  fall 
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within  no  such  principle.  The  money  to  be  loaned  by  associations 
like  this,  if,  as  here,  deposits  are  not  received,  can  only  be  prop- 
erly accumulated  in  the  manner  contemplated  by  the  statute — that 
is,  by  dues,  fines,  premiums,  and  interest ;  and  the  acts  complained 
of,  and  fully  proved  by  the  testimojiy,  cannot  be  readily  distin- 
guished from  the  business  of  a  banker.    They  are  clearly  illegal. 

7  Equally  illegal  was  the  act  of  dividing  the  money  and  securities 
among  certain  stockholders.  It  was  opposed  to  the  principle  upon 
which  such  associations  are  organized.  It  was,  indeed,  even  if  it 
had  been  done  with  perfect  impartiality,  a  plain  violation  of  the 
statute,  which  contemplates  that  no  such  division  shall  be  made 
until  "  said  shares  are  fully  paid." 
Finally,  it  was  illegal  for  the  association  to  traffic  in  shares  of 

*^  its  own  stock.  We  do  not  deny  that  a  corporation  has  power  to 
receive  shares  of  its  stock  as  security  for  a  debt  or  other  similar 
purpose;  but  here  the  association  purchased  its  own  shares  of 
stock,  in  several  instances,  for  the  purpose  of  disposing  of  them 
to  persons  not  intending  to  become  members  of  the  association, 
with  a  view  of  making  such  shares  the  basis  of  loans  to  such  per- 
sons.   The  law  will  not  uphold  such  transactions. 

2.  The  association  compromised  with  several  of  its  members, 
and  released  them  from  further  obligation  to  the  corporation,  as 
well  on  account  of  indebtedness  for  loans  as  on  subscription.  We 
have  examined  the  evidence,  and  we  do  not  find  there  was  any 
want  of  good  faith  in  these  transactions.  The  interest  of  the 
stockholders,  as  well  as  the  public,  seems  to  have  been  kept  in  view. 
Of  course,  without  this  such  acts  could  not  be  upheld ;  but  we  are 
not  able  to  find  in  the  statute  any  inhibition  of  the  power  to  make 
such  compromises,  and,  on  the  fullest  consideration,  we  unite  in 
holding  that  the  power  exists. 


3.  Where  a  corporation  has  been  guilty  of  acts  which,  by  stat- 
es are  made  a  cause  < 
ration,  this  court  has  no  discretion  to  refuse  such  judgment. 


ute,  are  made  a  cause  of  forfeiture  of  its  franchise  to  be  a  corpo 
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State  ex  rel.  v.  Penn.  &  O.  Canal  Co.,  23  Ohio  St.  121.  But,  in 
other  cases,  we  are  vested  with  discretion  to  determine  whether 
judgment  of  ouster  of  the  franchise  to  be  a  corporation  shall  be 
rendered^r  whether  the  corporation  shall  be  ousted  from  the  ex- 
ercise of  the  powers  illegally  assumed.  With  some  hesitation,  a 
majority  of  the  court  have  reached  the  conclusion  that  it  will  be 
for  the  interest  of  the  stockholders,  as  well  as  thej)ublic,  that  we 
should  render  the"Iatter  instead  of  the  former  judgment.  The 
evidence  satisfies  us  that  if  the  corporation  is  permitted  to  wind 
up  its  affairs,  the  work  will  be  accomplished  in  a  few  months; 
but  if  the  association  should  be  ousted  from  its  franchise  to  be  a 
corporation,  we  would  be  required  to  appoint  trustees  under  the  - 
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act  of  1878  (75  Ohio  L.  817,  §  22\  Rev.  Stats.,  §  6781),  and  this 
would  occasion  delay  and  involve  increased  expense.  Accordingly, 
the  corporation  will  be  ousted  from  the  exercise  of  the  powers  re- 
ferred to  in  the  first  paragraph  of  the  syllabus  and  from  the  power 
of  permitting  any  member  to  hold  in  his  own  right  more  than 
twenty  shares  of  stock,  but  not  from  its  franchise  to  be  a  corpo- 
ration, nor  from  the  exercise  of  the  power  referred  to  in  the  sec- 
ond paragraph  of  the  syllabus. 

GiLMORE,  Ch.  J.  I  dissent  only  as  to  the  judgment  entered. 
Such  flagrant  and  persistent  violations  of  corporate  powers  and 
duties,  as  are  shown  in  this  case,  in  my  opinion,  call  for  and  re- 
quire an  application  of  the  severest  penalties  of  the  law.  The 
judgment  should  oust  the  defendant  from  being  a  corporation. 

Judgment  of  ouster  as  to  specified  powers. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ent, V.  THE  ULSTER  &  DELAWARE  RAILROAD 

CO.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  October  6,  1891. 

[Reported  in  128  New  York  Reports  240.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  entered  upon  an  order 
made  the  fourth  Tuesday  of  November,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict  directed  by 
the  court. 

Also  appeal  from  order  of  said  General  Term,  made  the  fourth 
Tuesday  of  November,  1890,  which  reversed  an  order  of  Special 
Term  granting  an  extra  allowance.* 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

E.  Countryman  for  appellant. 

George  Zabriskie  for  respondent. 

RuGER,  Ch.  J.  This  action  was  brought  in  the  name  of  the 
people  by  the  Attorney-General  to  determine  the  corporate  exist- 
ence of  the  defendant,  upon  the  alleged  ground  that  it  had  for- 
feited its  charter  through  a  failure  to  build  a  portion  of  the  rail- 
road track  which  its  predecessor  was  authorized  to  construct.  The 
Rondout  &  Oswego  Railroad  Co.  was  organized  in  1866,  under 

*So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. — 
Ed. 
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the  General  Railroad  Act,  to  build,  operate,  and  maintain  a  rail- 
road from  Rondout,  in  Ulster  County,  to  the  village  of  Oneonta, 
in  the  County  of  Otsego ;  and,  during  the  period  of  its  existence, 
actually  built  a  road  from  Rondout  to  Stamford,  but  failed  to  build 
that  portion  extending  from  Stamford  to  Oneonta.  The  defend- 
ant, the  Ulster  &  Delaware  Railroad  Co.,  through  a  plan  of  re- 
organization adopted  by  the  bondholders  under  c.  430  of  the 
Laws  of  1874,  on  the  sale  of  the  property  of  the  railroad  under 
a  mortgage  foreclosure  in  1875  succeeded  to  the  rights,  property, 
and  franchises  of  the  original  company.  It  was  for  the  failure 
of  the  defendant  to  complete  the  railroad  originally  projected  by 
the  Rondout  &  Oswego  Co.  that  this  action  was  brought.  The 
action  is  claimed  to  have  been  authorized  by  the  provisions  of  sec- 
tion 1798  of  the  Code  of  Civil  Procedure,  providing  that  an  action 
may,  by  leave  of  court,  be  brought  by  the  Attorney-General,  to  LTjti  ( 
procure  a  judgment  annulling  the  existence  of  a  corporation  cre- 
ated under  the  laws  of  this  State,  when,  among  other  things,  it 
**  has  violated  any  provision  of  law  whereby  it  has  forfeited  its 
charter,  or  become  liable  to  be  dissolved  by  the  abuse  of  its  powers, 
or  forfeited  its  privileges  or  franchises  by  a  failure  to  exercise  its 
powers." 

A  violation  of  the  provisions  of  this  section  apparently  creates 
a  cause  of  forfeiture  and  contemplates  a  punishment  to  be  inflicted 
upon  the  offender,  and  not  a  benefit  to  be  recovered  by  the  prose- 
cutor. No  absolute  right  to  enforce  a  forfeiture  for  the  causes 
specified  is  conferred  upon  any  party,  but  it  is  made  to  depend 
upon  certain  conditions.  The  statute  does  not  execute  itself,  but 
requires  the  action  of  the  Attorney-General  to  make  it  eflfective. 
Even  the  wilful  neglect  of  a  railroad  corporation  to  exercise  all 
its  franchises  does  not,  of  itself,  terminate  its  corporate  existence ; 
but,  to  effect  that  result,  the  State,  through  its  Attorney-General, 
must  not  only  elect  to  enforce  the  forfeitures,  but  also  procure 
leave  from  the  court  to  bring  an  action  for  that  purpos^.  Code  of 
Civil  Procedure,  §  1798;  People  v.  A.  &  V.  R.  R.  Co.,  24  N.  Y. 
261 ;  People  v,  N.  R.  Sugar  Refining  Co.,  121  id,  582. 

Such  actions  are  not  even  then  maintainable,  except  some  public 
interest  is  involved  which  requires  the  exercise  of  the  franchise  by 
the  corporation.    People  v,  N.  R.  Sugar  Refining  Co.,  supra. 

It  was,  therefore,  incumbent  upon  the  State  to  show  upon  the 
trial  of  the  action  that  a  cause  of  forfeiture  had  not  onlv  been  in- 
curred  by  the  defendant,  but  that  it  continued  to  exist,  and  that 
its  existence  involved  some  public  interest,  and  also  that  the  court 
had  authorized  the  bringing  of  the  action.  An  action  thus  com- 
menced is,  even  then,  necessarily  always  within  the  control  of  the 
State,  as  the  sole  party  interested,  to  prosecute  or  abandon  at  its 
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mere  will  and  pleasure.     People  v.  Phoenix  Bank,  24  Wend.  431. 

It  is  responsible  to  no  one  for  the  exercise  of  its  discretion  in 
this  respect,  and  can,  through  the  action  of  its  legislature,  not  only 
discontinue  an  action  brought  by  it,  but  can  also  repeal  or  confirm 
charters ;  waive  or  abolish  causes  of  forfeiture ;  release  rights  of 
action,  and  limit  the  operation  of  its  statutes  upon  individuals 
and  corporations  at  its  own  will.  By  enforcing  the  forfeiture  of 
corporate  existence,  the  State  receives  no  benefit  and  acquires  no 
property,  and  by  waiving  such  forfeiture  it  loses  no  privilege  and 
interferes  with  no  vested  right.  Having  the  absolute  power  at 
will  to  take  the  corporate  life,  it  does  not  hamper  its  freedom  of 
action  by  forbidding  its  servants  in  specified  cases  from  prosecut- 
ing actions  for  forfeiture.  ^'It  requires  no  exercise  of  judicial 
/  power  to  enable  it  to  waive  a  forfeiture,  but  it  may  be  effectuated 
'  by  the  mere  expression  of  its  will,  and  its  will  may  be  based  upon 
cause  or  utterly  without  one.  Having  absolute  power  as  the 
supreme  representative  of  the  people  in  respect  to  the  question, 
it  may  do  so  with  or  without  cause,  or  upon  whatever  terms  or 
conditions  it  may  see  fit  to  impose. 

It  is  claimed  by  the  defendant  that  the  State,  by  the  enactment 
of  c.  236  of  the  Laws  of  1889,  amending  c.  430  of  the  Laws  of 
1874,  has  so  changed  the  original  statute  that  a  reorganized  rail- 
road corporation  no  longer  incurs  the  risk  of  forfeiting  its  charter, 
when  the  railroad  commjssioners,xfiXtify_that  no  gublic4nterest 
is  involved  in  nie"compIeflonofa  road  as  originally  projected. 

The  act  is  as  follows :  "  Nothing  herein  contained  shall  be  con- 
strued to  compel  a  corporation  organized  under  this  act  to  extend 
its  road  beyond  the  portion  thereof  constructed  at  the  time  said 
corporation  acquired  title  to  such  railroad  property  and  franchise, 
provided  the  board  of  railroad  commissioners  shall  certify  that, 
in  their  opinion,  the  public  interests,  under  all  the  circumstances, 
do  not  require  such  extension.  If  said  board  shall  so  certify  and 
shall  file  in  their  office  such  certificate,  .  .  .  said  corpora- 
tion shall  not  be  deemed  to  have  incurred  any  obligation  so  to  ex- 
tend its  road,  and  such  certificate  shall  be  a  bar  to  any  proceedings 
to  compel  it  to  make  such  extension,  or  to  annul  its  existence  for 
failure  so  to  do,  and  shall  be  final  and  conclusive  in  all  courts  and 
proceedings  whatever." 

By  this  enactment  the  State  has  indicated  in  the  most  impera- 
tive form  its  will  in  respect  to  such  actions.  It  thereby  declared 
that  the  certificate  of  the  railroad  commissioners  to  the  effect  that 
no  public  interests  were  involved  should  thereafter  be  a  conclusive 
answer  to  any  attempt  to  annul  the  existence  of  a  reorganized 
railroad  corporation  for  a  failure  to  make  an  extension  of  its  road. 
Ey  this  act  the  State  devolved  upon  the  railroad  commissioners  the 
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duty  previously  performed  by  its  Attorney-General,  of  inquiring 
whether  the  public  interests  required  it  to  enforce  an  alleged  for- 
feiture against  a  reorganized  railroad  corporation,  and  necessa- 
rily thereby  deprived  other  departments  of  the  government  of  the 
power  of  determining  the  preliminary  question  upon  which  the 
action  of  the  State  in  instituting  and  prosecuting  such  actions 
must  be  founded. 

By  leaving  to  another  department  of  the  State  the  determination 
of  a  question  upon  which  its  own  action  was  thereafter  to  be  con- 
trolled, it  neither  delegated  legislative  power  to,  or  conferred  ju- 
dicial functions  upon,  such  department.  It  simply  instituted  ah 
ex  parte  inquiry  to  determine  its  own  future  action,  as  had  been  the 
uniform  practice  of  the  State  government  for  many  previous  ycar^ 
The  question  whether  the  public  interests  are  involved  is  always  2^ 
condition  precedent  to  the  right  of  maintaining  any  action  by  the 
Attorney-General  for  the  forfeiture  of  corporate  rights,  and  the 
State  by  this  act  says  that  it  will  hereafter  leave  this  question  in 
certain  cases  to  the  railroad  commissioners  to  determine, instead  of 
to  the  Attorney-General,  by  whom  it  had  theretofore  been  decided. 
In  other  words,  it  has  made  the  railroad  commissioners'  certificate 
conclusive  evidence  of  the  non-existence  of  any  sufficient  ground 
of  forfeiture.  After  the  filing  of  such  certificate  the  law  prescribing 
a  forfeiture  of  its  charter  by  a  reorganized  railroad  company  for^ 
an  omission  to  build  an  extension  of  its  road,  ceases  to  operate) 
thereon  and  practically  abolishes  the  penalty  which  the  act  of  1874 
imposed  in  certain  cases.  This  does  not  give  to  the  act  a  retro- 
active operation ;  but  there  being  no  clause  in  the  act  of  1889  sav- 
ing pending  prosecutions  or  existing  rights  from  the  effect  of  the 
statute,  by  settled  rules  the  abolition  of  the  penalties  left  all  actions 
in  which  judgments  had  not  been  obtained  subject  to  the  rule 
created  by  the  amended  statute  alone.  Nash  z\  White's  Bank  of 
Buffalo,  105  N.  Y.  243. 

We  are  of  the  opinion,  therefore,  that  the  certificate  of  the  rail- 
road commissioners  filed  under  the  act  of  1889,  to  the  effect  that 
no  public  interest  required  the  extension  of  the  defendant's  rail- 
road, was  a  bar  to  this  action. 

The  judgment  and  order  appealed  from  should  both  be  affirmed 
with  costs. 

All  concur. 

Judgment  and  order  affirmed. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respone>. 
ENT,  V.  THE  NORTH  RIVER  SUGAR  REFINING  CO., 

Appellant. 

In  the  Court  of  Appeals  of  New  York,  June  24,  1890. 

[Reported  in  121  New  York  Reports  582.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  November  7,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  trial  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  Attorney.-:General  to  have  the 
defendant  "  dissolved,  its  charter  vacated,  and  its  corporate  exist- 
ence annulled." 

The  complaint  alleged,  and  it  was  found,  that  defendant  is  a 
corporation  organized  under  the  General  Manufacturing  Act ;  that 
it,  together  with  other  corporations  and  firms,  in  violation  of  law 
and  in  abuse  of  its  powers  became  a  party  to  and  carried  out  an 
agreement  which  was  set  forth  as  follows : 

"  DEED. 

"  The  Sugar  Refineries  Company. 

"  The  undersigned,  namely :  Havemeyers  &  Elder,  The  Decas- 
tro  &  Donner  Sugar  Refining  Co.,  F.  O.  Matthiessen  &  Weichers 
Sugar  Refining  Co.,  Havemeyer  Sugar  Refining  Co.,  Brooklyn 
Sugar  Refining  Co.,  the  firm  of  Dick  &  Meyer,  the  firm  of  MoUer, 
Sierck  &  Co.,  North  River  Sugar  Refining  Co.,  the  firm  of  Ox- 
nard  Brothers,  The  Standard  Sugar  Refinery,  The  Bay  State 
Sugar  Refinery,  The  Boston  Sugar  Refining  Co.,  The  Continental 
Sugar  Refinery,  and  The  Revere  Sugar  Refinery,  for  the  purpose 
of  forming  the  board  hereinafter  provided  for,  and  for  the  other 
purposes  hereinafter  set  forth,  enter  into  the  following  agree- 
ment : 

''  Name. 

"  The  board  herein  provided  for  shall  be  designated  by  the  name 
of  The  Sugar  Refineries  Co. 

"  Objects. 

"  The  objects  of  this  agreement  are : 

"  I.  To  promote  economy  of  administration  and  to  reduce  the 
cost  of  refining,  thus  enabling  the  price  of  sugar  to  be  kept  as  low 
as  is  consistent  with  reasonable  profit. 

"  2.  To  give  to  each  refinery  the  benefit  of  all  appliances  and 
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processes  known  or  used  by  the  others,  and  useful  to  improve  the 
quality  and  diminish  the  cost  of  refined  sugar. 

"3.  To  furnish  protection  against  unlawful  combinations  of 
labor. 

"4.  To  protect  against  inducements  to  lower  the  standard  of 
refined  sugars. 

"5.  Generally  to  promote  the  interests  of  the  parties  hereto 
in  all  lawful  and  suitable  ways. 


« 


Board. 


"The  parties  hereto  who  are  not  corporations  shall  become 
such  before  this  deed  takes  effect. 

"Each  corporation  subscribing  hereto  agrees,  and  the  parties 
hereto  who  are  not  corporations  agree  as  to  the  corporations 
which  they  are  to  form,  that  all  the  shares  of  the  capital  stock  of 
all  such  corporations  shall  be  transferred  to  a  board,  consisting 
of  eleven2ersons,  which  may  be  increased  to  thirteen  by  vote  of 
a  majority  of  the  members  of  the  entire  board,  and  two  additional 
members  to  belong  respectively  to  the  first  and  second  classes 
hereinafter  provided  for. 

"  Any  member  of  the  board  may  be  removed  by  vote  of  two- 
thirds  of  the  members  of  the  entire  board  in  case  of  incapacity  or 
neglect  or  refusal  to  serve. 

"Any  member  may  resign  by  filing  written  notice  of  his  resig- 
nation with  the  secretary  of  said  board. 

"  Vacancies  during  the  term  of  office  of  members  shall  be  filled 
by  appointment  by  vote  of  the  majority  of  the  members  of  the 
entire  board. 

"  A  member  appointed  to  fill  a  vacancy  shall  hold  office  until 
the  expiration  of  the  term  of  the  member  in  whose  place  he  is 
appointed,  which  new  appointee  shall  succeed  to  all  the  rights, 
duties,  and  obligations  of  his  predecessor  under  this  deed. 

"  Vacancies  by  expiration  of  office  shall  be  filled  at  the  annual 
meeting  of  the  holders  of  certificates  herein  provided  for,  or  at 
such  other  times  as  shall  be  prescribed  by  the  board. 

"  Such  annual  meetings  shall  be  held  in  the  city  of  New  York, 
in  the  month  of  June,  and  notice  shall  be  given  to  each  certificate 
holder  of  record  of  every  meeting  of  certificate-holders,  by  mailing 
to  him,  at  least  seven  days  before  said  meeting,  a  notice  of  the 
time,  place,  and  objects  of  such  meeting.  Holders  of  certificates 
shall  vote  according  to  the  number  of  shares  for  which  they  hold 
certificates.    They  may  vote  by  proxy. 

"  The  board  may  make  by-laws.  All  arrangements  for  meet- 
ings, elections  and  all  details  not  herein  specifically  provided  for, 
shall  be  made  by  the  board.    A  member  of  the  board  may  act  by 
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proxy  for  any  other  member  with  like  effect  as  if  he  were  present 
and  acting. 

"  A  majority  of  the  members  of  the  board  shall  constitute  a 
quorum  for  the  transaction  of  business.  The  action  of  the  board 
meeting,  by  a  majority  vote  of  such  meeting,  shall  have  the  same 
effect  as  the  unanimous  action  of  the  board,  except  as  herein  other- 
wise provided,  and  that  to  authorize  the  appropriation  of  money, 
bonds,  or  shares  shall  require  the  assent,  either  written  or  ex- 
pressed, by  vote  at  a  board  meeting,  of  at  least  a  majority  of  the 
members  of  the  entire  board. 

"  No  member  of  the  board  shall,  during  the  time  that  he  holds 
office,  buy  or  sell  sugar  or  be  interested  directly  or  indirectly  in 
the  purchase  or  sale  of  sugar,  whether  for  the  purpose  of  specula- 
tion or  otherwise,  without  a  vote  of  a  majority  of  the  members  of 
the  entire  board.  For  any  violation  of  this  provision  he  may  be 
removed  as  a  member  of  the  board,  and  shall  be  liable  to  account 
for  all  profits  which  shall  be  realized  by  him  to  the  board  for  the 
pro  rata  benefit  of  the  certificate-holders. 

"  As  it  is  desirable  that  the  board  shall  consist  of  members  who 
are  largely  interested  in  the  properties  and  the  business  contem- 
plated, it  is  hereby  agreed  that  all  members  of  the  board  shall  be 
free  to  join  in  or  become  parties  to  agreements  and  transactions 
which  the  several  boards  of  directors  hereinafter  referred  to,  or 
this  board  may  arrange,  to  the  same  extent  and  in  the  same  man- 
ner and  with  the  like  effect  as  if  they  were  not  members  of  the 
board. 

"  This  board  may  transfer,  from  time  to  time,  to  such  persons 
as  it  may  be  desired  to  constitute  trustees,  or  directors,  or  other 
officers  of  corporations,  so  many  of  the  shares  as  may  be  necessary 
for  that  purpose,  to  be  held  by  them  subject  to  the  provisions  of 
this  instrument.  Such  transfers  may  be  executed  by  the  president 
and  treasurer  of  the  board  in  behalf  of  and  as  attorneys  for  the 
board  for  that  purpose,  and  to  be  re-transferred  when  so  requested 
by  the  board. 

"  The  first  board  shall  consist  of  the  persons  hereinafter  men- 
tioned ;  they  shall  hold  office  as  follows,  and  until  their  successors 
shall  be  elected : 

"  Members  of  the  first  class,  Harry  O.  Havemeyer,  F.  O.  Mat- 
thiessen,  John  E.  Searles,  Jr.,  Julius  A.  Stursberg;  to  hold  office 
seven  years. 

"  Members  of  the  second  class.  Theodore  A.  Havemeyer,  Jo- 
seph B.  Thomas,  John  Jurgensen,  Hector  C.  Havemeyer ;  to  hold 
office  five  years. 

"  Members  of  the  third  class.  Charles  H.  Senff ,  William  Dick  j 
to  hold  office  three  years. 
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"  At  the  expiration  of  the  terms  of  the  third  class,  and  of  each 
successive  class,  their  successors  as  members  of  such  class  shall  be 
elected  for  seven  years. 

"  Officers. 

'"  The  board  shall  appoint  from  its  members  a  president,  vice- 
president,  and  treasurer,  and  it  shall  also  appoint  a  secretary,  who 
may  or  may  not  be  a  member  of  the  board.  The  board  may,  from 
lime  to  time,  create  other  offices,  and  appoint  the  persons  to  fill 
them.  It  may  appoint  committees.  It  shall  designate  the  duties 
and  prescribe  the  powers  of  the  several  officers  and  committees. 

"  Plans. 

"  The  several  corporations,  parties  to  this  agreement,  shall 
maintain  their  separate  organizations,  and  each  shall  carry  on  and 
conduct  its  own  business. 

"  The  capital  stock  of  each  corporation  shall  be  transferred  to 
the  board,  and  in  lieu  of  the  same,  certificates  not  exceeding  $50,- 
000,000,  divided  into  500,000  shares,  each  of  $100,  shall  be  issued 
t>y  the  board  and  distributed  as  hereinafter  provided. 

"  The  certificates  shall  be  in  the  following  form : 

No.  ) .  ( Shares. 

"  '  (Shares  one  hundred  dollars  each.) 
"THE  SUGAR  REFINERIES  COMPANY. 
This  is  to  certify  that  is  entitled 

'"  shares  of  the  Sugar  Refineries  Co. 

This  certificate  is  issued  under  and  subject  to  the  provisions 
of  a  deed  dated  the  i6th  day  of  August,  1887. 

The  shares  represented  by  this  certificate  are  transferable  by 
"^  holder  and  his  personal  representatives  in  person  or  by  attor- 
"^y.  upon  the  books  of  the  board  and  not  otherwise,  and  only  upon 
,^  surrender  of  this  certificate. 

They  entitle  the  holder  to  the  rights,  and  are  subject  to  the 
provisions  mentioned  in  the  deed. 

The  interest  of  the  holder  is  in  the  proportion  of  the  number 
°'  shares  represented  by  this  certificate  to  the  entire  number  of 
scares  outstanding.  The  total  amount  represented  by  outstand- 
'"g  Certificates  and  the  terms  of  the  deed  may  be  changed  from 
"^p  to  time  by  a  majority  in  interest  as  therein  provided. 

'  In  witness  whereof,  the  board  has  caused  this  certificate  to 

^  signed  by  its  president  and  treasurer  and  the  seal  of  the  board 

''*  1^  affixed  hereto,  the  day  of  1S8  . 

For  value  received  do  hereby  assign, 

•■^nsfer,  and  set  over  unto  shares  of  those  rep- 
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resented  by  the  within  certificate,  and  do  hereby 

constitute  and  appoint  attorney  irrevocable 

for  and  in  name  and  stead  to  transfer 

the  said  shares  upon  the  books  kept  for  the  purpose  under  the 
direction  of  the  within  board. 

"  *  The  assignee,  by  accepting  this  transfer,  assents  to  the  terms 
of  the  deed  referred  to  in  the  certificates  as  the  same  shall  be 
changed  from  time  to  time. 

"  *  Witness  mv  hand  and  seal  this  day  of 

i88  .' 

"  Title. 

"  The  shares  of  the  capital  stock  of  the  several  corporations  to 
be  transferred  to  the  board  as  herein  provided  shall  be  transferred 
to  the  names  of  the  board  as  trustees,  to  be  held  by  them  and  by 
their  successors  as  members  of  the  board  strictly  as  joint  tenants. 

"  By  the  death,  resignation,  or  removal  of  any  member  of  the 
board,  the  whole  title  shall  remain  in  the  others.  All  members 
ceasing  to  be  such  shall  execute  such  instrument  as  may  be  nec- 
essary, if  any,  to  keep  the  title  vested  in  the  persons  who  from 
time  to  time  shall  be  members  of  the  board. 

"  The  board  shall  hold  the  stock  transferred  to  it  with  all  the 
rights  and  powers  incident  to  stockholders  in  the  several  corpora- 
tions, and  subject  only  to  the  purposes  set  forth  in  this  deed. 


it 


Division  of  Interest. 


"  The  several  corporations  shall  be  entitled  to  the  shares  in  the 
following  proportions  of  the  $50,000,000,  viz. : 

Havemeyers  &  Elder. 

Decastro  &  Donner  Sugar  Refining  Co. 
"  F.  O.  Matthiessen  &  Weichers  Sugar  Refining  Co. 

The  Havemeyer  Sugar  Refining  Co. 

The  Brooklyn  Sugar  Refining  Co. 

Dick  &  Meyer. 

Moller,  Sierck  &  Co. 

Oxnard  Brothers. 

North  River  Sugar  Refining  Co. 

Standard  Sugar  Refinery. 

Boston  Sugar  Refining  Co. 

Bay  State  Sugar  Refinery. 

Continental  Sugar  Refinery. 

Revere  Sugar  Refinery. 

Each  refinery  and  the  corporation  to  which  it  belongs  shall 
be  freed  from  liability  and  indebtedness  by  the  parties  interested 
in  it ;  or  such  parties,  if  the  board  shall  approve,  may  provide  in 
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cash  for  such  indebtedness  or  liability,  leaving  the  same  to  stand 
at  the  pleasure  of  the  board,  except  that  the  employees'  contracts 
shown  in  the  schedules  hereto  annexed,  and  the  contracts  with 
Havemeyers  &  Elder  and  the  F.  O.  Matthiessen  &  Weichers  Sugar 
Refining  Co.,  and  the  Bay  State  Sugar  Refinery,  pending  for  im- 
provements and  enlargements,  shall  continue  as  liabilities. 

"  Annexed  hereto  are  schedules  in  general  terms  of  the  prop- 
erties of  the  several  refineries.  The  properties  are  guaranteed  to 
correspond  with  the  schedule  by  the  parties  interested  therein,  who 
are  to  make  good  any  deficiency.  On  the  complete  execution  of 
this  agreement  each  of  the  said  parties  shall  make  a  full  inventory 
of  the  property  not  embraced  in  such  schedules,  and  useful  for  the 
conduct  of  the  business,  on  hand  or  contracted  for,  including  raw 
and  refined  sugars,  molasses,  sugars  in  process,  syrups,  bone- 
black,  fuel,  barrels,  packages,  charcoal,  and  other  supplies;  and 
such  inventory  is  to  be  examined,  and  the  articles  appraised  at 
their  present  cash  value  (except  as  to  sugar  and  molasses  to  ar- 
rive, which  are  to  be  appraised  at  their  market  value  on  arrival) 
by  a  committee  of  five  persons,  as  follows : 

"  Theodore  A.  Havemeyer. 

"  F.  O.  Matthiessen. 

"Julius  A.  Stursberg. 

"John  E.  Searles,  Jr. 

"  Joseph  B.  Thomas. 

"  The  value  of  such  property  as  fixed  by  four-fifths  of  the  ap- 
praisers shall  be  paid  for  in  cash  by  the  said  board  to  the  treasurer 
of  each  corporation. 

"  Bone-black  may  at  the  option  of  the  board  be  paid  for  in  cash 
or  in  bonds  hereinafter  provided  for  or  in  certificates  at  a  rate  for 
bonds  or  certificates  to  be  fixed  by  vote  of  a  majority  of  the  mem- 
bers of  the  entire  board. 

"  The  property  shall  remain  with  the  refinery  where  it  is  to  be 
used  by  it,  except  as  such  refinery  shall  make  a  different  disposition 
of  it. 

"  In  consideration  of  the  transfer  of  their  stock  to  the  board, 
the  board  shall  also  pay  to  Havemeyers  &  Elder  the  sum  of 

to  the  F.  O.  Matthiessen  &  Weichers 
Sugar  Refining  Co.,  the  sum  of  and  to  the 

Bay  State  Sugar  Refining  Co.  the  sum  of  on 

account  of  payments  already  made  on  pending  contracts  for  im- 
provements and  enlargements. 

"Additional  shares  to  the  amount  of  $400,000,  less  15  per  cent, 
to  be  left  with  the  board  as  hereinafter  provided,  shall  be  re- 
ceived by  Moller,  Sierck  &  Co.  for  improvements  and  enlarge- 
ment of  capacity  of  their  refinery  now  in  progress,  when  said  im- 


420  STATE  NEW  YORK  V.  N.  R.  SUGAR  REF.  CO.    [CHAP.  II. 

provements  are  completed  and  the  increased  capacity  demon- 
strated. 

**  The  shares  assigned  to  the  several  refineries  shall  be  dis- 
tributed by  them  to  and  among  the  parties  interested  therein. 

"  Each  holder  of  stock  in  a  refinery  company  shall  be  entitled 
to  so  many  of  the  shares  allotted  to  such  refinery  as  shall  be  in 
proponion  of  his  stock  to  the  capital  of  his  company. 

"  Shares  for  stockholders  of  any  refining  company  who  shall 
not  surrender  their  stock,  may,  under  the  direction  of  the  board, 
be  deposited  for  their  account,  with  the  right  to  receive  the  same 
upon  the  surrender  of  their  stock. 

"Of  the  shares  allotted  to  the  several  refineries  they  shall  leave 
15  per  cent,  with  the  board,  and  these  shares  and  any  shares  not 
allotted  of  the  $50,000,000,  except  as  herein  otherwise  provided, 
shall  be  subject  to  be  disposed  of  by  the  board  either  for  the  ac- 
quisition of  other  refineries  to  become  parties  to  this  deed,  pay- 
ment for  additional  capacity,  or  by  appropriations  to  the  several 
refineries. 

"  But  in  no  case  shall  any  appropriation  be  made  to  or  any  ac- 
tion taken  by  any  corporation  without  the  approval  of  its  board  of 
directors,  and  no  action  be  taken  by  the  board  which  shall  create 
liability  by  it  or  by  its  members. 


(« 


Profits. 


"  The  profits  arising  from  the  business  of  each  corporation  shall 
be  paid  over  by  it  to  the  board  hereby  created,  and  the  aggregate 
of  said  profits,  or  such  amount  as  may  be  designated  for  dividends, 
shall  be  proportionately  distributed  by  said  board,  at  such  times 
as  it  may  determine,  to  the  holders  of  the  certificates  issued  by 
said  board  for  capital  stock,  as  hereinbefore  provided. 


it 


Fiscal  Arrangements. 


"  The  funds  necessary  to  enable  the  said  board  to  make  the 
payments  herein  provided  to  be  made  by  it  may  be  raised  by  mort- 
gage to  be  made  by  the  corporations,  or  either,  any,  or  all  of 
them,  on  their  property,  and  by  such  other  means  as  shall  be  sat- 
isfactory to  such  board. 

"  In  case  any  mortgage  shall  be  laid  on  the  property  of  any 
corporation  by  its  directors  or  stockholders,  the  holders  of  certifi- 
cates shall,  within  a  time  to  be  fixed  by  said  board,  have  the  right, 
at  such  uniform  rates  as  said  board  shall  arrange,  to  have  the 
bonds,  certificates,  or  other  evidence  of  debt  or  interest  in  prop)or- 
tion  to  their  respective  holdings.  Any  parts  which  shall  not  be 
thus  taken  may  be  disposed  of  by  said  board. 
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"  Changes. 

•*  The  number  of  shares  and  the  total  amount  thereof  issuable 
by  said  board  may  from  time  to  time  be  increased  or  diminished 
by  deeds  executed  by  a  majority  in  value  of  the  certificate-holders. 

"  The  provisions  of  this  deed  may  from  time  to  time  be  changed 
by  deed  executed  by  not  less  than  a  majority  in  interest  of  the  cer- 
tificate-holders, provided  no  change  shall  be  made  which  shall 
discriminate  to  the  disadvantage  of  the  certificate-holders  as  be- 
tween themselves. 

'*  Acquisition  of  Other  Refineries. 

"The  capital  stock  of  other  sugar  refining  companies,  and  of 
companies  whose  business  relates  directly  or  indirectly  to  sugar 
refining  (in  every  instance  to  be  incorporated),  may  be  transferred 
to  said  board  with  the  consent  of  a  majority  thereof  at  valuation 
and  upon  terms  satisfactory  to  it,  to  be  held  by  said  board,  under 
and  subject  to  all  the  terms  of  this  deed,  and  certificates  may  be 
issued  therefor  by  said  board,  and  may  be  sold  by  it  to  provide 
funds  for  such  purchase  or  purchases,  and  any  such  corporation 
or  corporations  shall  thereupon  become  a  party  to  this  deed  upon 
causing  the  same  to  be  duly  signed  in  its  behalf. 


« 


Custody  of  Deed. 


"This  deed,  when  executed  by  the  parties  hereto,  shall  be  de- 
livered to  the  president  of  the  board,  who  shall  have  the  sole  and 
independent  custody  and  control  of  the  same,  and  the  said  deed 
shall  not  be  shown  or  delivered  to  any  corporation,  firm,  person, 
or  persons  whatsoever,  except  by  the  express  direction  and  order 
of  the  board. 

"  A  copy  of  the  said  deed  shall  also  be  lodged  with  a  member  of 
the  board  residing  in  Boston,  Massachusetts,  which  shall  be  held 
by  him  under  the  same  condition  and  in  the  same  manner  as  the 
original  deed. 

"  In  witness  whereof,  the  parties  have  hereto  set  their  seals  and 
affixed  their  names,  these  presents  to  become  binding  when  com- 
pletely executed  by  all  the  parties  and  to  take  effect  from  Oc- 
tober I,  1887. 
"  Dated  August  16,  1887. 

"  Havemeyers  &  Elder. 

"  DoNNER  &  DeCastro  Sugar  Refining  Co., 

Per  H.  O.  Havemeyer,  Manager.     (Subject 
to  confirmation  stock  and  scripholders. ) 
"  F.  O.  Matthiessen  &  Weighers  Sugar  Ref.  Co., 
F.  O.  Matthiessen,  Pres, 


it 
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"  Havemeyer  Sugar  Refining  Co., 

John  E.  Searles,  Jr.,  Treas. 
"  Dick  &  Meyer. 
"  North  River  Sugar  Refining  Co., 

Geo.  H.  Moller,  Sec. 
"  OxNARD  Brothers. 
Moller,  Sierck  &  Co. 
Brooklyn  Sugar  Refining  Co., 
Henry  Offerman,  Treas. 
"  Standard  Sugar  Refining  Co., 

By  Charles  O.  Foster,  Pres. 
Bay  State  Sugar  Refining  Co., 

Per  Edwin  F,  Atkins,  Pres. 
Continental  Sugar  Refinery, 
By  Silas  Piree,  Pres. 

"  The  undersigned  hereby  agree  to  become  parties  to  the  fore- 
going deed  in  accordance  with  the  terms  and  condition  therein 
stated,  they  to  receive  without  discount  the  amounts  in  certificates 
set  opposite  their  respective  signatures. 

"  Forest  City  Sugar  Refining  Co., 

By  H.  J.  LiBBY,  Pres. 

Geo.  S.  Hunt,  Treas. 
"  St.  Louis  Sugar  Refining  Co., 

By  W.  L.  NooTT,  Pres, 

A.  D.  Cunningham,  Sec.  and  Treas. 
Planters'  Sugar  Refining  Co.,  New  Orleans, 

John  Barkley,  Pres. 
Louisiana  Sugar  Refining  Co., 

John  S.  Wallis,  Pres." 


li 


The  execution  of  the  instrument  was  proved.  The  name  of  the 
defendant  was  signed  thereto  by  George  H.  Moller,  its  secretary, 
who  testified  he  made  the  signature  in  September,  1887,  "  by 
virtue  of  authority  from  the  stockholders  of  the  board  of  officers 
of  the  North  River  Sugar  Refining  Co.,  the  stockholders  and 
trustees." 

The  following  records  from  the  minute  book  of  proceedings 
of  the  defendant's  board  of  trustees  were  given  in  evidence. 

"  A  meeting  of  the  stockholders  of  the  North  River  Sugar  Re- 
fining Co.,  held  at  the  office  of  the  refiners,  comer  of  Water  and 
Corlears  Streets,  April  22,  1887. 

"  Present — Peter  Moller,  Jr.,  Cord  Moller,  George  H.  Moller, 
Jr.,  John  Moller,  Gerd.  Martens,  Marx  Wintjen,  Charles  Sher- 
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man,  executor  for  B.  B.  Sherman's  estate;  George  H.  MoHer, 
Gerh'd  G.  Moller. 
■■  Peter  Moller,  Jr.,  in  the  chair. 

"  The  reading  of  the  minutes  in  January  were  dispensed  with. 
"  Mr,  George  H.  Moller  offered  the  following  preamble  and 
resolution : 

"  Whereas,  It  is  contemplated  that  the  several  sugar  refineries 
in  New  York  and  Other  cities  shall  consolidate  their  several  re- 
fineries in  one  large  concern  or  company;  and 

"  Whereas,  We  deem  it  for  the  interest  of  the  North  River 
Sugar  Refining  Co.  to  participate  in  the  above  said  consolidation ; 
therefore  be  it 

"  Resolved,  Peter  Moller,  Jr.,  George  H.  Moller,  and  Gerd. 
Martens  be,  and  tliey  are  hereby  appointed  a  committee  to  make 
arrangements  to  perfect  the  said  consolidation  in  behalf  of  the 
\orth  River  Sugar  Refining  Co.  with  full  power  to  act  and  to 
sign  all  contracts  and  agreements  in  the  name  of  the  said  North 
River  Sugar  Refining  Co.,  of  whatever  name  or  nature,  concern- 
ing the  said  consolidation. 
"  Carried  by  a  unanimous  vote. 
"  On  motion  of  George  H.  Moller  it  was  further 
"Resolved,  That  we  authorize  the  president  and  secretary  of 
'lie  North  River  Sugar  Refining  Co.  to  sign  all  contracts,  agree- 
|iients  and  papers  which  the  above-named  committee  may  make 
'"  relation  to  the  said  consolidation. 
■All  present  voting  in  the  affirmative. 

"  George  H.  Moller,  Secretary." 

"  Was  proved  that  at  said  meeting  all  of  defendant's  trustees 
"'^'■e  present. 

A  meeting  of  the  Stockholders  of  the  North  River  Sugar  Re- 
^".'^"e  Co.  held  November  4,  1887. 

P  Present— Peter  Moller,  Jr.,  Charles  Sherman,  executor  of 
.'  "■  Sherman's  estate,  Marx  Wintj'en,  Gerd.  Martens,  Cord 
;f°"er,  George  H.  Moller,  Jr.,  Charles  G.  Moller,  and  George  H. 
Poller. 
"  Peter  Moller,  Jr.,  in  the  chair. 
The  minutes  of  the  meeting  held  on  April  22,  1887,  were  read 
^"ll  approved. 

The  following  preamble  and  resolution  were  offered  by 
CWrles  G.  Moller : 

■'  Whereas,  At  a  meeting  of  the  stockholders  of  the  North 
,;ivcr  Sugar  Refining  Co.,  held  on  the  22d  day  of  April,  1887, 
fetcr  Moller,  Jr.,  George  H.  Moller,  and  Gerd.  Martens  were  ap- 
pointed a  committee  to  make  arrangements  to  perfect  a  consolida- 
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tion  with  the  several  sugar  refiners  of  New  York  and  other  cities, 
with  power  to  sign  contracts  in  the  name  of  the  said  company 
looking  to  this  end ;  and 

"  Whereas,  The  president  and  secretary  of  said  company  were 
authorized  to  sign  all  contracts  and  agreements  which  the  said 
committee  might  make  in  relation  to  said  consolidation;  and 

"  Whereas,  The  said  committee  has  failed  to  make  or  sign  such 
contracts,  and  the  powers  conferred  upon  it  and  upon  the  presi- 
dent and  secretary  have  not  been  exercised,  and  it  is  deemed  inex- 
pedient at  the  present  time  to  enter  into  any  such  consolidation  as 
proposed ; 

"  Resolved,  That  the  powers  conferred  upon  the  said  committee 
and  upon  the  president  and  secretary  as  above  stated  be  and  the 
same  hereby  are  revoked,  and  said  committee  is  discharged  from 
further  consideration  on  the  subject,  and  the  resolutions  of  the 
date  above  referred  to,  conferring  such  powers,  hereby  cancelled 
and  annulled. 

"  The  above  resolution  was  carried  unanimously. 

"  George  H.  Moller,  Secretary." 

"  A  meeting  of  the  stockholders  of  the  North  River  Sugar  Re- 
fining Co.  was  held  at  the  office  of  the  company,  92  Wall  Street, 
on  the  25th  day  of  November,  1887.     .     .     . 

"  The  matter  in  relation  to  the  North  River  Sugar  Refining  Co. 
with  the  Sugar  Refiners'  Union  was  considered. 

"  Whereas,  On  or  about  the  5th  day  of  December,  1887,  George 
H.  Moller,  secretary  of  the  North  River  Sugar  Refining  Co., 
signed  a  deed  of  consolidation  of  the  various  sugar  refining  com- 
panies in  the  United  States  under  the  belief  that  he  was  authorized 
so  to  do,  providing  for  the  delivery  of  the  stock  of  the  company  to 
trustees  therein  named,  and  for  receiving  stock  of  the  consolidated 
company  in  return  as  provided  in  said  instrument ;  and 

"  Whereas,  John  E.  Searles,  Jr.,  has  offered  to  purchase  the 
capital  stock  of  said  North  River  Sugar  Refining  Co.  for  the  sum 
of  $325,000,  this  consideration  not  to  include  the  six  lots  of  land 
on  the  southwest  comer  of  Corlears  and  Water  Streets,  for  which 
$25,000  has  been  allowed  out  of  the  consideration  of  $350,000, 
originally  mentioned,  the  property  known  as  No.  11  and  13 
Hubert  Street,  of  books  and  accounts,  bills  receivable  and  all 
other  personal  property  (not  belonging  to  the  refinery)  of  the 
North  River  Sugar  Refining  Co.,  and  the  lease  of  the  stables,  and 
the  lease  of  the  office  No.  92  Wall  Street,  except  office  furniture 
and  safes  at  the  refinery, 

*' Resolved,  That  Peter  Moller,  Jr.,  George  H.  Moller,  and 
Gerd.  Martens  be,  and  they  are,  appointed  a  committee  to  deliver 
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the  said  stock  to  John  E.  Searles,  Jr.,  or,  at  his  request,  to  John 
E.  Parsons,  John  R.  Dos  Passos,  and  Franklin  Bartlett,  trustees, 
on  receipt  of  the  sum  of  $325,000,  the  proceeds  to  be  divided 
among  the  stockholders  of  this  date  according  to  their  respective 
shares. 
"  Carried  unanimously." 

All  of  the  defendant's  capital  stock  was  transferred  to  Mr. 
Searles,  each  stockholder  endorsing  his  certificate  in  blank.  The 
sum  specified,  $325,000,  was  paid  and  the  proceeds  divided  among 
the  stockholders.  At  the  time  of  the  transfer,  the  works  of  the 
company  were  running  and  continued  to  do  so  until  January,  1888, 
up  to  which  time  it  was  agreed  they  should  be  run  to  work  up 
stock  on  hand.  They  were  then  turned  over  to  Mr.  Searles  and 
were  never  run  thereafter. 

Mr.  Searles  testified  that  he  was  a  member  of  the  board  created 
by  the  deed,  and  was  secretary  and  treasurer ;  that,  with  the  ex- 
ception of  stock  held  by  the  new  board  of  directors,  all  of  the 
stock  was  transferred  to  that  board,  which  issued  certificates  to 
the  amount  of  $595,000,  that  is,  $700,000  less  15  per  cent,  re- 
served under  the  provisions  of  the  deed.    A  dividend  of  two  and 
a  half  per  cent,  was  declared  by  the  board  in  April,  1888,  the 
holders  of  the  certificates  issued  in  exchange  for  defendant's  stock 
receiving  their  proportion. 
Further  facts  are  stated  in  the  opinion. 
lames  C.  Carter  and  John  E.  Parsons  for  appellant. 
Charles  F.  Tabor,  Attorney-General,  and  Roger  A,  Pry  or  for 
respondent. 

Finch,  J.  The  judgment  sought  against  the  defendant  is  one 
of  corporate  death;  The  State,  which  created,  asks  us  tO-destroy ; 
and  the  penalty  invoked  represents  the  extreme  rigor  of  the  law. 
Its  infliction  must  rest  upon  graye_cause,  and  be  warranted  by 
material  niisconduct.  The  life  of  a  corporation  is  indeed  less  than 
that  of  the  humblest  citizen,  and  yet  it  envelops  great  accumula- 
tions of  property,  moves  and  carries  in  large  volume  the  business 
and  enterprise  of  the  people,  and  may  not  be  destrpy^d  without 
clear  and  abundant  reason.  That  would  be  true  even  if  the  legis- 
lature should  debate  the  destruction  of  the  corporate  life  by  a  re- 
peal of  the  corporate  charter;  but  is  beyond  dispute  where  the 
State  summons  the  offender  before  its  judicial  tribunals,  and  sub- 
mits its  complaint  to  their  judgment  and  review.  By  that  process 
it  assumes  the  burden  of  establishing  the  charges  which  it  has 
made,  and  must  show  us  warrant  in  the  facts  for  the  relief  which 
it  seeks. 
Two  of  the  charges  preferred  in  the  complaint  have  dropped 
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out  of  sight.  They  were  of  Httle  importance,  and  have  been  pru- 
dently dismissed  from  the  inquiry  for  that  reason ;  and  we  are  left 
to  consider  the  one  grave  and  serious  accusation  to  which  alone 
the  proofs  and  argument  have  been  directed.  That  accusation  is 
adequate  to  the  purpose  for  which  it  was  framed,  but  upon  two 
conditions,  which  dictate  the  line  of  inquiry  and  limit  the  area  of 
discussion.  It  appears  to  be  settled  that  the  State  as  prosecutor 
must  show  on  the  part  of  the  corporation  accused  some  sin  against 
the  law  of  its  being  which  has  produced,  or  tends  to  produce,  in- 
^,w<^i/<-  jury  to  the  public.    The  transgression  must  not  be  merely  formal 

,^-.-£ v^r*^^^  or  incidental,  but  material  and  serious;  and  such  as  to  harm  or 

^  ^^cv  menace  the  public  welfare.    For  the  State  does  not  concern  itself 

.  ''  with  the  quarrels  of  private  litigants.    It  furnishes  for  them  suf- 

ficient courts  and  remedies,  but  intervenes  as  a  party  only  where 
some  public  interest  requires  its  action.  Corporations  may,  and 
often  do,  exceed  their  authority  where  only  private  rights  are 
affected.  When  these  are  adjusted,  all  mischief  ends  and  all  harm 
is  averted.  But  where  the  transgression  has  a  wider  scope  and 
threatens  the  welfarej)f  the-4>eop|^,  they  may  summon  the  of- 
fender to  answeY'toFthe  abuse  of  its  franchise  or  the  violation  of 
its  corporate  duty.  The  Code  of  Civil  Procedure  authorizes  an 
action  for  that  purpose  when  the  corporation  has  "  violated  any 
provision  of  law  whereby  it  has  forfeited  its  charter  or  become 
liable  to  be  dissolved  by  the  abuse  of  its  powers."  In  Thompson  v. 
People,  23  Wend.  583,  the  ground  of  forfeiture  was  tersely  de- 
scribed as  "  some  misdemeanor  in  the  trust  injurious  to  the  pub- 
lic ; "  and  as  recently  as  the  case  of  Leslie  v,  Lorillard,  no  N.  Y. 
531,  we  said :  "  In  the  granting  of  charters  the  legislature  is  pre- 
sumed to  have  had  in  view  the  public  interest ;  and  public  policy  is 
concerned  in  the  restriction  of  corporations  within  chartered  lim- 
its ;  and  a  departure  therefrom  is  only  deemed  excusable  when  it 
cannot  result  in  prejudice  to  the  public." 
/^/u^^  ''  ^^  Two  questions,  therefore,  open  before  us :  First,  has  the  defend- 
^jj^^^^  ant  corporation  exceeded  or  abused  its  powers  ?  and  second,  does 

^  that  excess  or  abuse  threaten  or  harm  the  public  welfare  ? 

The  first  question  requires  us  to  ascertain  what  the  defendant 
corporation  has  done  in  violation  of  its  duty,  or  omitted  to  do  in 
performance  of  its  duty.  We  find  disclosed  by  the  proof  that  it 
has  become  an  integral  part  and  constituent  element  of  a  combi- 
nation which  possesses  over  it  an  absolute  control,  which  has  ab- 
sorbed most  of  its  corporate  functions,  and  dictates  the  extent  and 
manner  and  terms  of  its  entire  business  activity.  Into  that  com- 
bination, which  drew  into  its  control  sixteen  other  corporations 
engaged  in  the  refining  of  sugar,  the  defendant  has  gone,  in  some 
manner  and  by  some  process,  for  as  an  unquestionable  truth  we 
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find  it  there.    All  its  stx>ck  has  been  transferred  to  the  central  as- 
sociation of  eleven  individuals  denominated  a  "  Board ; "  in  ex- 
change it  has  taken  and  distributed  to  its  own  stockholders  cer- 
tificates of  the  board  carrying  a  proportionate  interest  in  what  it 
describes  as  its  capital  stock ;  the  new  directors  of  the  defendant 
corporation  have  been  chosen  by  the  board,  made  eligible  by  its 
gift  of  single  shares,  and  liable  to  removal  under  the  terms  of  their 
appointment  at  any  moment  of  independent  action.     It  has  lost 
tJie  power  to  make  a  dividend,  and  is  compelled  to  pay  over  its  net 
earnings  to  the  master  whose  servant  it  has  become.    Under  the 
orders  of  that  master  it  has  ceased  to  refine  sugar,  and  by  so  much 
has  lessened  the  supply  upon  the  market.    It  cannot  stir  unless  the 
master  approves,  and  yet  is  entitled  to  receive  from  the  earnings  of 
liie  other  refineries,  massed  as  profits  in  the  treasury  of  the  board, 
its  proportionate  share  for  division  among  its  own  stockholders 
holding  the  substituted  certificates.    In  return  for  this  advantage  S^' 
it  fias  become  liable  to  be  mortgaged,  not  for  its  own  corporate 
benefit  alone,  but  to  supply  with  funds  the  controlling  board  when 
reaching  out  for  other  and  coveted  refineries.     No  one  can  look 
these  facts  fairly  in  the  face  without  being  compelled  to  say  that 
the  defendant  is  in  the  combination  and  in  to  stay.     Indeed,  so 
much  is  with  great  frankness  admitted  on  the  part  of  the  appel- 
lant.   Its  counsel  concedes  that  the  stock  was  transferred  "  to  the 
board  mentioned  in  the  agreement  and  on  the  terms  and  for  the 
purposes  mentioned  in  the  agreement ;  and  that  this  action  effectu- 
ally lodged  the  control  of  the  defendant  company,  so  far  as  such 
control  can  be  secured  by  the  voting  power,  in  that  board," 

But  that  truth  does  not  alone  solve  the  problem  presented.  We 
are  yet  to  ascertain  whether  the  corporation  became  the  subordi- 
nate and  servant  of  the  board  by  its  own  voluntary  action,  or  the 
will  and  power  of  others  than  itself;  by  force  of  a  contract  to 
^vhicii  it  was  in  reality  a  party,  or  as  the  simple  consequence  of 
a  change  of  owners ;  by  its  fault  or  its  misfortune ;  by  a  sale  or  by 
3  irusty/For,  if  it  has  done  nothing,  if  what  has  happened,  anJ\ 
all  liiat  lias  happened,  is  ascertained  to  be  that  the  stockholders  \  _ 

of  the  defendant,  one  or  many,  sold  absolutely  to  the  eleven  men      'T)jX  <^ 
who  constituted  the  board  their  entire  stock,  and  the  latter,  by      '-^^^   - 
force  of  their  proprietorship  and  as  owners,  have  merely  chosen       J/f*^*" 
directors  in  their  own  interest,  and  are  only  managing  their  prop-  -    ' 
erty  in  their  own  way  as  any  absolute  owners  may ;  if  that  is  the 
truth,  and  the  entir*  and  exact  truth,  it  is  difKcult  to  see  wherein 
the  corporation  has  sinned,  or  what  it  has  done  beyond  merely 
omitting  for  a  time  to  carry  on  its  business.    That  is  the  theory 
upon  which  the  appellant  stands,  and  which  it  submits  to  our  ex- 
amination. 


428  STATE  NEW  YORK  V.  N.  R.  SUGAR  REF.  CO.    [CHAP.  IX. 

On  the  other  hand  it  is  contended  that  mere  never  was  a  sale, 
but  a  trust  constituted  by  mutual  agreement;  that  they  who 
agreed  were  the  whole  body  of  stockholders  in  each  corporation 
necessarily  representing  and  binding  the  corporation  itself;  that 
they  transferred  their  shares  to  the  board  upon  the  trusts  declared 
in  the  deed;  that  the  certificates  issued  by  the  board  were  the 
formal  declaration  of  the  trust;  that  the  corporate  stockholders 
parted  with  the  legal  title  of  their  stock  to  the  chosen  trustees  with 
the  power  to  vote  upon  it,  but  retained,  nevertheless,  its  beneficial 
ownership  through  the  operation  of  the  certificates;  and  so  the 
corporations  entered  into  a  partnership  with  each  other,  vesting 
the  partnership  power  in  a  board  of  control. 

I  have  brought  these  two  theories  face  to  face  where  they  may 
confront  each  other,  because,  when  a  choice  is  made  between  them, 
we  have  gone  a  long  distance  toward  the  end  of  the  controversy. 

In  making  that  choice  we  must  necessarily  analyze  and  construe 
the  deed  or  contract  which  formed  the  terms  of  the  combination, 
-  and  which  not  only  dictated  its  character,  but  brought  it  into  ex- 
istence. That  contract,  on  the  theory  of  a  sale,  is  an  unexpected 
and  unaccountable  document.  A  sale  presumes  vendors  on  the 
one  side  and  vendees  on  the  other,  each  having  life  and  existence 
and  the  power  and  ability  to  contract.  Here  there  was  no  joint- 
stock  association  existing  or  organized  until  the  vendors  them- 
selves created  it,  and  they  were  obliged  to  construct  their  vendee 
in  the  very  act  of  transfer.  A  contract  of  sale  implies  some  nego- 
tiation between  buyer  and  seller,  each  consulting  his  own  interest 
and  acting  independently  and  of  his  free  choice.  Here  there  was 
no  negotiation  with  the  board,  but  the  vendors  having  created 
their  vendee,  themselves  alone  dictated  the  terms  on  which  they 
should  sell  and  it  should  buy.  The  selling  stockholder  explicitly 
swears  that  the  board  had  nothing  whatever  to  do  with  fixing  the 
price.  In  a  contract  of  sale  covering  property  valued  at  some 
fifty  millions  of  dollars  and  containing  a  patient  statement  of  the 
terms  of  the  trade,  we  should  naturally  expect  that  at  least  the 
buyer  would  give  it  his  signature  and  bind  himself  to  the  pur- 
chase. This  contract  of  sale  is  not  signed  by  the  vendees  at  all, 
and  their  assent  is  left  to  be  supplied  by  inference  from  their  ac- 
tion. In  an  ordinary  sale  the  vendee  becomes  owner,  and  has  the 
rights  of  an  owner  and  may  do  what  he  pleases  with  his  own ;  but 
this  contract  tells  the  owners  what  they  shall  do  with  the  property 
bought,  and  how  they  shall  hold  it,  and  inferentiallyat  least  forbids 
its  further  sale  or  transfer.  As  a  general  rule  the  vendor  fixes  the 
value  or  price  of  the  property  which  he  sells,  or  sometimes  sub- 
mits the  question  to  disinterested  appraisers,  but  this  contract  of 
sale  generously  allows  the  value  of  the  personal  property,  separate 
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from  tlic  plant,  to  be  appraised  and  fixed  by  five  persons,  all  of 
whom  are  themselves  among  the  purchasers. 

These  are  general  considerations  which  make  one  hesitate  over 
(lie  theory  of  a  sale  as  distinguished  from  a  trust,  but  the  doubt 
increases  as  we  come  closer  to  the  details  of  the  agreement  and 
scrutinize  its  exact  terms.  y     ^^^/~i^^<^ 

It  is  observable  that  the  selected  transferee  of  the  stock  of  the  ■^ '  " 
corporations  was  denominated  simply  a  "board."  That  imphed  ^^^^  ^^  ,t_ 
agency,  a  committee  of  managers,  official  servants  charged  with 
executive  duties  and  acting  for  and  in  the  interest  of  others.  The 
idea  of  a  joint-stock  association,  capable  of  buying  an^  acting  as 
purchaser,  had  not  yet  dawned.  Explicitly  the  deed  declares  "  the 
shares  of  the  capital  stock  of  the  several  corporations  to  be  trans- 
ferred to  the  board  as  herein  provided  shall  be  transferred  to  the 
names  of  the  board  as  trustees,  to  be  held  by  them  and  by  their 
successors  as  members  of  the  board  strictly  as  joint  tenants."  If 
beyond  the  inference  of  agency,  suggested  by  the  name  and  de- 

bcription  of  the  board,  more  was  needed  to  indicate  the  real  aim        ^         

and  intention,  it  is  supplied  by  the  frank  declaration  that  the  ^  i^^--^^^ 
transferees  shall  take  as  trustees,  and  hold  in  joint  tenancy,  which 
is  the  characteristic  manner  of  a  trust. 

Other  clauses  in  the  instrument  point  significantly  to  the  same 
construction.  The  purchase  of  stock  in  a  corporation  makes  the 
buyer  a  stockholder.  No  such  purchaser  would  think  for  a 
moment  of  requiring  from  the  corporation  a  stipulation  that  he 
s'lould  have  the  rights  of  a  stockholder,  for  those  rights  attach 
3'  once  by  force  of  his  ownership.  Yet  we  find  in  the  document 
Under  examination,  following  the  provision  which  requires  the 
""^rd  to  take  as  trustees,  a  clause  entirely  superfluous  if  a  sale  was 
^"eant,  but  a  reasonable  stipulation  if  a  trust  was  intended,  that 
''^e  board  shall  hold  the  stock  transferred  to  it  with  all  the  rights  /,  ^  ^,  A.i^ 
1^^  powers  incident  to  stockholders  in  the  several  corporations."  ^ 

XVie  clause  carries  with  it  a  distinct  suggestion  that  no  absolute       _        -, 
jale  was  intended,  but  a  transfer  in  trust  which  might  leave  the   M — ^'^ 
assignors  who  became  the  beneficiaries  some  equitable  right  over 
the  voting  power,  and  to  make  sure  of  the  vesting  of  that  right  in 
the  trustees  a  specific  and  broad  covenant  was  adopted  adequate 
for  all  emergencies. 

The  owners  of  corporate  stock,  by  force  of  their  ownership,  may 
put  a  mortgage  upon  the  corporate  property  when  the  statute 
permits.  Nobody  doubts  that,  and  no  buyer  would  demand  that 
permission  of  the  seller.  But  the  contract  in  question  explicitly 
authorizes  the  board  to  raise  money  by  mortgages  upon  the  prop- 
erty of  the  corporations.  It  strikes  one  as  odd  to  see  an  absolute 
purchaser  requiring  his  vendor  in  the  deed    of   conveyance    to 
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covenant  that  the  grantee  may  be  at  liberty  to  encumber  by  mort- 
gage his  own  property.  The  astute  pen  which  framed  the  deed  of 
association  had  a  very  different  aim,  and  realized  that  trustees, 
holding  for  trust  purposes,  should  have  power  to  mortgage  g^ven 
them  if  that  necessity  was  contemplated. 

A  vendor  about  to  sell  his  property,  and  to  a  very  large  amount, 
naturally  looks  carefully  to  his  pay.  A  merchant  or  manufac- 
turer who  should  sell  his  wares  to  a  corporation  having  no  other 
capital  than  the  exact  property  bought,  and  take  his  pay  in  the 
stock  of  such  corporation,  would  scarcely  be  deemed  sane  in 
business  circles.  The  board  organized  by  the  refineries  had  a 
nominal  capital  of  fifty  millions,  but  not  a  single  dollar  of  actual 
capital  beyond  the  corporate  shares  transferred ;  and  so  the  sellers, 
if,  indeed,  they  were  such,  got3Uquot_£arts  of  their  own  prop- 
erty in  payment  for  the  transfer.  If  they  sold  it,  they  simply  got 
it  back  under  a  new  name  and,  as  we  shall  see,  heavily  watered, 
and  with  its  care  and  management  entrusted  to  others,  under  an 
arrangement  which  might  or  might  not  add  to  its  earning 
power. 

If  in  truth  the  board  was  meant  to  be  anything  more  than  a 
trustee^  manager  of  the  combined  corporations,  if  it  was  con- 
t^inplated  that  it  should  become  and  be  a  joint-stock  association 
at  all,  it  was  put  by  the  very  articles  of  its  creation  under  the  most 
singular  and  oppressive  restrictions.  What  shall  we  say  of  a 
joint-stock  association  without  a  dollar  of  actual  capital,  and  yet 
forbidden  to  incur  the  least  debt  or  obligation?  It  was  com- 
manded that  "  no  action  be  taken  by  the  board  which  shall  create 
liability  by  it  or  by  its  members."  Without  a  dollar  it  could  not 
borrow  a  dollar;  without  money  it  could  incur  no  debt;  its  cash 
resources  were  to  come  from  a  sale  of  its  own  certificates  reserved 
over  and  above  those  allotted,  or  from  mortgages  made  by  the 
separate  corporations,  and  yet  this  curious  creation,  viewed  as  a 
joint-stock  association,  was  able  to  induce  the  sale  to  it  of  twenty 
corporations.  The  stockholders  with  astonishing  generosity  sold 
and  transferred  to  it  all  their  stock,  allowed  it  to  pocket  15  per 
cent,  of  its  agreed  value,  and  took  aliquot  parts  of  the  remainder 
of  their  own  property  for  their  pay.  It  seems  to  me  that  the 
theory  of  an  absolute  sale  involves  us  in  difficulties  and  complica- 
tions on  almost  every  page  of  the  deed  or  combination  agreement, 
and  that  it  is  an  afterthought  framed  under  pressure  and  mis- 
matching the  entire  tenor  and  terms  of  the  instrument  which  it 
was  invented  to  sustain.  Indeed,  I  notice,  among  the  briefs  sub- 
mitted to  our  study,  a  reprint  of  an  article  from  a  distinguished 
pen  which  traces  the  origin  and  history  of  economic  combinations 
and  monopolies,  and  ends  with  a  determined  defense  of  the  one 
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under  review,  but  concedes  it  to  be  a  trust,  created  by  contract, 
and  organized  and  existing  as  such. 

The  combination,  therefore,  framed  by  the  deed  was  a  trust; 
and,  if  created  by  the  corporations,  or  in  any  respect  the  conse- 
quence or  product  of  their  action,  some  inevitable  resuhs  would 
be  certain  to  follow.  But  here  we  encounter  the  stronghold  of  the 
appellant's  argument,  which  is,  that  if  the  corporations  are  in  some 
manner  in  the  combination,  they  are  there  solely  as  the  result  of  a 
contract  other  than  their  own ;  are  there  without  corporate  action 
on  their  part ;  and  so  are  sufferers  and  not  sinners.  The  reasoning 
leading  to  that  result  is  so  severely  technical  as  to  have  suggested 
a  justification  almost  reminding  one  of  an  apology.  We  are  called 
upon  to  sever  the  corporation,  the  abstract  legal  entity,  from  the 
living  and  acting  corporators;  as  it  were,  to  separate  in  our 
thought  the  soul  from  the  body,  and  admitting  the  sins  of  the  lat- 
ter to  adjudge  that  the  former  remains  pure.  Let  us  first  recall 
the  facts  in  the  order  of  their  occurrence. 

On  the  22d  day  of  April,  1887,  there  was  a  meeting  of  defend- 
ant's stockholders  at  which  all  the  trustees  were  present.  At  that 
meeting  the  following  preamble  and  resolutions  were  adopted  by 
a  unanimous  vote : 

"  Whereas,  It  is  contemplated  that  the  several  sugar  refineries 
in  New  York  and  other  cities  shall  consolidate  their  several  re- 
fineries in  one  large  concern  or  company ;  and 

"Whereas,  We  deem  it  for  the  interest  of  the  North  River 
Sugar  Refining  Co.  to  participate  in  the  above  said  consolidation ; 
therefore  be  it 

"Resolved,  That  Peter  MoUer,  Jr.,  George  H.  MoUer  and 
Gerd.  Martens  be,  and  they  are  hereby,  appointed  a  committee  to 
make  arrangements  to  perfect  the  said  consolidation  in  behalf  of 
the  North  River  Sugar  Refining  Co.  with  full  power  to  act  and 
to  sign  all  contracts  and  agreements  in  the  name  of  the  said  North 
River  Sugar  Refining  Co.,  of  whatever  name  or  nature,  concern- 
ing the  said  consolidation. 

'*  Resolved,  That  we  authorize  the  president  and  secretary  of 
the  North  River  Sugar  Refining  Co.  to  sign  all  contracts,  agree- 
|nents,  and  papers  which  the  above-named  committee  may  make 
in  relation  to  the  said  consolidation.'' 

In  September  following  the  secretary  of  the  corporation  added 
its  signature  to  the  deed.  He  tells  us  under  oath,  "  I  made  that 
signature  by  virtue  of  authority  from  the  stockholders  and  the 
board  of  officers  of  the  North  River  Sugar  Refining  Co.,  the 
stockholders  and  trustees."  It  follows  that  the  committee  to  whom 
authority  was  given  to  make  the  agreement  had  made  it.  The 
stockholders  by  a  unanimous  vote  decided  to  go  into  the  proposed 
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combination,  and  authorized  their  committee  to  agree  on  the 
terms.  A  trust  of  personal  property  may  be  created  by  parol, 
'hat  the  committee  acted,  that  they  contracted  for  their  company 
upon  the  terms  of  the  deed,  is  an  inevitable  inference  from  the 
action  of  the  secretary,  who  swears  that  he  signed  by  authority, 
and  could  have  had  none  except  upon  the  agreement  of  the  com- 
mittee. It  was,  therefore,  actually  made,  and  the  official  signature 
was  but  the  evidence  of  the  agreement  entered  into  by  them. 
Here  was  a  deliberate  corporate  act,  if  stockholders  and  trustees 
united  can  ever  perform  one,  attested  by  one  of  the  two  officers 
who  were  authorized  to  sign.  At  that  moment  the  defendant 
company  had  become  a  party  to  the  contract  by  the  consent  of 
everybody  connectecf  with  the  corporation,  and  by  force  of  the 
agreement  to  that  effect  which  the  signature  of  the  secretary 
shows  had  been  made  by  the  authorized  agency. 

But  it  is  said  the  corporation  repented  and  withdrew  from  the 
agreement.  I  do  not  stop  to  discuss  the  question  whether  they 
could  revoke  without  the  consent  of  the  board  and  their  associates 
in  the  trust  deed,  for  assuming  that  they  could,  I  prefer  to  analyze 
their  revocation  and  see  the  scope  and  range  of  their  repentance. 
The  corporation  remained  a  contracting  creator  of  the  trust  until 
November  4,  1887.  ^X  ^^  deed,  the  trust  took  effect  on  Octo- 
ber I  of  that  year,  so  that  the  defendant  in  its  full  corporate  char- 
acter became  a  party  to  it  according  to  the  terms  of  the  deed,  and 
remained  bound  by  it  for  at  least  one  month.  But  then  there  did 
come  either  repentance  or  fear.  In  November  the  stockholders 
again  assembled  and  passed  the  resolution  which  is  relied  upon  as 
a  revocation.  Its  preamble  recites  a  series  of  denials  that  the 
committee  had  made  any  agreement  or  that  the  president  and  sec- 
retary had  signed  any,  and  then,  after  declaring  "  it  is  deemed  in- 
expedient at  the  present  time  to  enter  into  any  such  consolidation," 
they  revoked  the  powers  conferred  and  the  resolutions  conferring 
them.  That  is  to  say,  after  the  powers  had  been  executed  and  had 
put  the  corporation  into  the  combination,  and  it  had  become  a 
constituent  element  of  the  trust,  those  powers  were  revoked  upon  a 
false  assertion  that  they  remained  executory,  and  so  their  revoca- 
tion could  be  effective.  I  say  a  false  assertion,  for  we  are  not  at 
liberty  to  believe  that  George  H.  Moller,  who  was  secretary  of 
the  corporation  and  one  of  the  very  committee  authorized  to  make 
the  agreement  of  consolidation,  signed  the  deed  when  he  knew 
that  the  committee  had  not  agreed,  and  so  in  violation  of  his  duty 
and  without  authority,  and  then  positively  swore  that  he  signed 
by  authority  of  the  stockholders  and  trustees.  His  act  and  his 
oath  heavily  outweigh  the  resolutions  of  repentance.  Let  us  not 
fail  to  observe  that  no  signature  is  withdrawn,  no  notice  is  served 
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upon  the  board  or  the  associates,  no  consent  of  theirs  asked  or 
demanded,  but  the  parties  of  one  part  to  a  contract  come  together 
and  pass  a  resolution  that  they  have  not  contracted  and  do  not 
mean  to,  and  rely  upon  that  as  releasing  them  from  their  obliga- 
tion. AH  that  they  effectively  did  was  to  raise  a  question  of 
veracity  which  must  be  decided  against  them  upon  the  act  and  the 
oath  of  their  own  officer. 

That  repentance  proved  to  be  only  a  prelude  to  the  exact  sin 
claimed  to  have  been  avoided.  On  the  25th  of  November,  1887, 
which  was  just  three  weeks  after  the  resolutions  of  revocation,  the 
stockholders  of  the  defendant  company  formally  resolved  to  sell 
their  capital  stock  for  $325,000  to  John  E.  Searles,  Jr.  It  is  not 
un^vorthy  of  notice  that  the  resolution  to  sell  is  prefaced  by  a  re- 
citail  that  their  secretary  had  signed  a  deed  of  consolidation  "  under 
the  belief  that  he  was  authorized  so  to  do,"  a  matter  which  had 
nothing  to  do  with  the  new  agreement  to  sell  unless  the  purpose  of 
that  agreement  lay  beneath  the  surface.  The  committee  to  deliver 
the  stocks  consisted  of  the  same  three  persons  who  had  originally 
been  authorized  to  make  the  agreement  of  consolidation  which 
had  already  been  signed  by  Searles  as  treasurer  of  the  Havemeyer 
Sugar  Refining  Co.  The  stock  was  deHvered  to  him,  the  price 
paid  to  the  stockholders,  and  so  Searles  became  the  one  sole  and 
only  stockholder  of  the  defendant  company.  He  and  the  "  legal 
entity  "  alone  survived,  and  the  latter  apparently  in  a  state  of  sus- 
pended animation.  An  effort  was  made  to  ascertain  from  what 
source  the  purchase-money  came,  but  was  not  altogether  suc- 
cessful. Searles  did  not  furnish  it.  A  certain  committee  of  three 
did,  who  were  to  transfer  the  stock  to  the  board.  Searles  adds : 
"  Those  three  gentlemen  whom  I  have  named  as  trustees  of  cer- 
tain funds  paid  for  the  stock:  fund  received  by  them  for  mort- 
gages and  other  matters  connected  with  the  organization. 
Q.  What  organization?  A.  The  Sugar  Refineries  Co.,  the 
board."  Well,  the  board  got  the  stock  from  Searles,  sole  owner 
and  sole  stockholder,  and  gave  in  exchange  certificates  for  $700,- 
000,  or  a  little  more  than  double  the  purchase-price,  and  which 
indicates  the  amount  of  water  in  the  board's  capital  stock.  From 
that,  however,  was  deducted  the  15  per  cent,  retained  by  the  com- 
bination. What  Searles  did  with  the  certificates  we  do  not  know, 
nor  is  it  important  to  ascertain.  We  do  know  that  new  directors 
were  chosen  by  the  vote  of  the  board ;  that  Searles  became  presi- 
dent of  the  corporation ;  that  its  share  of  the  regular  dividend  has 
been  allotted  to  it  for  its  certificate-holders,  and  that  it  has  whollv 
ceased  to  refine  sugar.  And  thus  its  baptism  in  the  pool  of  the 
board  became  complete  and  final. 

And  yet  it  is  argued  that  the  corporation,  the  legal  entity,  has 
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done  nothing ;  that  Searles  was  guilty,  but  the  corporate  robe  that 
enveloped  him  was  innocent,  and  so  he  must  be  left  to  wear  it  un- 
disturbed ;  that  while  all  that  was  human  and  could  act  had  sinned, 
yet  the  impalpable  entity  had  not  acted  at  all  and  must  go  free.  I 
believe  that  the  history  of  what  occurred,  as  I  have  already  de- 
scribed it,  furnishes  a  sufficient  answer,  assuming  that  stock- 
holders and  trustees  acting  together  can  do  a  corporate  act  at  all. 
There  was  corporate  action  in  making  the  combination  agreement 
which  bound  the  defendant.  The  revocation  of  an  executed  au- 
thority left  the  cputract  standing.  The  corporation  thus  helped  to 
make  the  trust  and  became  an  element  of  it.  If  there  was  any- 
thing imperfect  in  its  action,  the  new  stockholder  and  his  asso- 
ciates waived  the  imperfection  by  acting  upon  the  agreement  of 
the  corporation,  and  so  confirming  it  in  all  particulars. 

But  the  assumption  underlying  the  view  I  have  expressed  is  it- 
self contested,  and  a  proposition  asserted  which  denies  the  possi- 
bility of  any  corporate  action,  except  by  the  trustees  or  directors 
acting  formally  as  such ;  a  proposition  which,  if  sound,  dominates 
the  whole  field  of  controversy,  and,  establishing  that  there  has 
been  no  corporate  action  at  all,  effectually  shuts  out  every  question 
of  illegality  or  public  injury.  I  cannot  admit  that  proposition.  I 
think  there  may  be  actual  corporate  conduct  which  is  not  formal 
corporate  action ;  and  where  that  conduct  is  directed  or  produced 
by  the  whole  body, both  of  officers  and  stockholders,  by  every  living 
instrumentality  which  can  possess  and  wield  the  corporate  fran- 
chise, that  conduct  is  of  a  corporate  character,  and  if  illegal  and 
injurious  may  deserve  and  receive  the  penalty  of  dissolution. 
There  always  is,  and  there  always  must  be,  corporate  conduct 
without  formal  corporate  action  where  the  thing  challenged  is  an 
omission  to  act  at  all.  A  corporation  organized  in  the  public  in- 
terest, with  a  view  to  the  public  welfare,  and  in  the  expectation  of 
benefit  to  the  community,  which  is  the  motive  of  the  State's  grant, 
may  accept  the  franchise  and  hold  it  in  sullen  silence,  doing  noth- 
ing, resolving  nothing,  furnishing  no  formal  corporate  action  up- 
on which  the  State  can  put  its  finger  and  say,  this  the  corporation 
has  done  by  the  agency  through  which  it  is  authorized  to  act. 
That  is  corporate  conduct  which  the  State  may  question  and 
punish  without  searching  for  a  formal  corporate  act.  The  direc- 
tors of  a  corporation,  its  authorized  and  active  agency,  may  see 
the  stockholders  perverting  its  normal  purposes  by  handing  it 
over,  bound  and  helpless,  to  an  irresponsible  and  foreign  author- 
ity, and  omit  all  action  which  they  ought  to  take,  offer  no  resist- 
ance, make  no  protest,  but  silently  acquiesce  as  directors  in  the 
Avrong  which  as  stockholders  they  have  themselves  helped  to  com- 
mit.   That  again  is  corporate  conduct,  though  there  be  an  utter 
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absence  of  directors'  resolutions.  Is  it  asked  what  they  could  have 
done  to  prevent  the  organization  of  the  trust;  how  they  were 
negligent  and  unfaithful  as  corporate  officers  by  their  omission  to 
act;  what  good  a  mere  protest  or  objection  would  have  accom- 
plished ;  what  effective  form  their  resistance  could  have  assumed  ? 
The  answer  is  that  they  could  have  refused  to  recognize  the  illegal 
trust  transfer  of  the  stock ;  they  could  have  declined  to  register  the 
new  ownership  upon  their  stock-books ;  they  could  have  said,  and 
acted  upon  their  words,  that  the  original  stockholders  remained 
not  only  the  beneficial,  but  the  legal  owners  of  the  stock ;  and,  if 
the  board  trustees  appealed  to  the  law,  the  resisting  directors  could 
challenge  the  legality  of  the  transfer  as  moulded  by  the  combina- 
tion agreement,  and  might  have  defeated  the  trust  and  shattered 
it  at  the  outset  of  its  career.  So  much  they  could  have  done  as 
corporate  officers ;  so  much  it  was  their  duty  to  have  done  as  rep- 
resentatives of  the  corporation ;  and  when,  beyond  that  corporate 
neglect,  they  recognized  the  validity  of  the  stock  transfers  in  trust, 
put  the  new  and  unlawful  ownership  upon  their  books,  and  ac- 
cepted its  votes  in  tho^  choice  of  new  directors  who  were  to 
throttle  the  independence  of  the  corporation  and  chain  it  to  the 
will  of  the  trust,  I  think  we  must  shut  our  eyes  in  wilful  blindness 
if  we  fail  to  see  both  corporate  neglect  and  corporate  action. 

It  is  true,  as  we  are  reminded,  that  the  statute  confers  upon 
trustees  and  directors  general  authority  to  manage  the  stock,  prop- 
erty, and  concerns  of  manufacturing  corporations;  and  equally 
true  that,  as  a  general  rule  and  as  between  the  companies  and 
those  with  whom  they  deal,  the  corporate  action  must  be  mani- 
fested through  and  by  the  directors;  but  other  statutes  indicate 
with  equal  plainness  that  there  are  corporate  acts  which  the 
trustees  cannot  perform,  and  which  affect  and  bind  the  corpora- 
tion only  upon  the  condition  that  they  proceed  from  the  stock- 
holders, or  from  them  and  the  trustees  acting  together.  In  in- 
creasing or  diminishing  the  capital  stock,  the  corporate  act  is 
wholly  that  of  the  corporators,  and  in  consolidating  two  or  more 
companies  into  one  there  must  be  the  joint  action  of  both  trustees 
and  stockholders.  The  trust  of  the  refineries,  in  substance  and 
effect,  approached  very  near  to  these  two  corporate  acts,  so  far  as 
the  resultant  consequences  affected  the  corporators  acting.  The 
trust  stipulations  practically  doubled  their  corporate  stock 
through  the  agency  of  the  certificates  issued,  and  the  combination 
in  its  result  is  largely  the  equivalent  of  a  substantial  consolida- 
tion. If  these  things  had  been  done  lawfully,  they  would  have 
been  accomplished  by  the  united  action  of  trustees  and  corpo- 
rators, and  beyond  any  question  would  have  been  corporate  acts. 
Having  been  done  unlawfully,  but  by  the  same  united  agency 
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aiming  at  similar  results,  they  must  still  constitute  corporate  con- 
duct, unless  the  bare  fact  of  their  illegality  takes  away  their  cor- 
porate character.  To  say  that  would  disarm  the  State  in  every 
case  of  misuse  or  abuse  of  chartered  powers. 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  im- 
palpable and  intangible  creation  of  human  thought  is  itself  a  fic- 
tion, and  has  been  appropriately  described  as  a  figure  of  speech. 
It  serves  very  well  to  designate  in  our  minds  the  collective  action 
and  agency  of  many  individuals  as  permitted  by  the  law ;  and  the 
substantial  inquiry  always  is  what  in  a  given  case  has  been  that 
collective  action  and  agency.  As  between  the  corporation  and  those 
with  whom  it  deals,  the  manner  of  its  exercise  usually  is  material, 
but  as  between  it  and  the  State,  the  substantial  inquiry  is  only 
what  that  collective  action  and  agency  has  done,  what  it  has,  in 
fact,  accomplished,  what  is  seen  to  be  its  effective  work,  what  has 
been  its  conduct.  It  ought  not  to  be  otherwise.  The  State  gave 
the  franchise,  the  charter,  not  to  the  impalpable,  intangible,  and 
almost  nebulQus..fictionjilmirJh^^  but  to  the  corporators,  the 
individuals,  the  acting  andTivingmen,  to  be  used  by  them,  to  re- 
dound to  their  benefit,  to  strengthen  their  hands  and  add  energy  to 
their  capital.  If  it  is  taken  away,  it  is  taken  from  them  as  indi- 
viduals and  corporators,  and  the  legal  fiction  disappears.  The 
benefit  is  theirs,  the  punishment  is  theirs,  and  both  must  attend 
and  depend  upon  their  conduct ;  and  when  they  all  act,  collectively, 
as  an  aggregate  body,  without  the  least  exception,  and  so  acting 
reach  results  and  accomplish  purposes  clearly  corporate  in  their 
character,  and  affecting  the  vitality,  the  independence,  the  utility, 
of  the  corporation  itself,  we  cannot  hesitate  to  conclude  that  there 
has  been  corporate  conduct  which  the  State  may  review,  and  not 
be  defeated  by  the  assumed  innocence  of  a  convenient  fiction.  As 
was  said  in  People  ex  rel.  v,  K.  &  M.  T.  R.  Co.,  23  Wend.  193, 
*'  though  the  proceeding  by  information  be  against  the  corporate 
body,  it  is  the  acts  or  omissions  of  the  individual  corporators  that 
are  the  subject  of  the  judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the  defendant 
in  participating  in  the  creation  of  the  trust  and  becoming  an  ele- 
ment of  it  was  illegal  and  tended  to  the  public  injury,  and  we  may 
consider  the  two  questions  together  and  without  formal  separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was  to 
divest  itself  of  the  essential  and  vital  elements  of  its  franchise  bv 
placing  them  in  trust ;  to  accept  from  the  State  the  gift  of  corpo- 
jjjL  rate  life  only  to  disregard  the  conditions  upon  which  it  was  given ; 

^^^  to  receive  its  powers  and  privileges  merely  to  put  them  in  pawn ; 
and  to  give  away  to  an  irresponsible  board  its  entire  independence 
and  self-control.    When  it  had  passed  into  the  hands  of  the  trust, 
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only  a  shell  of  a  corporation  was  left  standing,  as  a  seeming 
obedience  to  the  law,  but  with  its  internal  structure  destroyed  or 
removed.  Its  stockholders,  retaining  their  beneficial  interest, 
have  separated  from  it  their  voting  power,  and  so  parted  with  the 
control  which  the  charter  gave  them  and  the  State  required  them 
to  exercise.  It  has  a  board  of  directors  nominally  and  formally 
in  office,  but  qualified  by  shares  which  they  do  not  own,  and  owing 
their  official  life  to  the  board  which  can  end  their  power  at  any 
moment  of  disobedience.  It  can  make  no  dividends  whatever  may 
be  its  net  earnings,  and  must  encumber  its  property  at  the  com- 
mand of  its  master,  and  for  purposes  wholly  foreign  to  its  own 
corporate  interests  and  duties.  At  the  command  of  that  master 
it  has  ceased  to  refine  sugar,  and  without  any  doubt  for  the  pur- 
pose of  so  far  lessening  the  market  supply  as  to  prevent  what  is 
termed  ''  over-production."  In  all  these  respects  it  has  wasted  and 
perverted  the  privileges  conferred  by  the  charter,  abused  its  pow- 
ers, and  proved  unfaithful  to  its  duties.  But  graver  still  is  the 
illegal  action  substituted  for  the  conduct  which  the  State  had  a 
right  to  expect  and  require.  It  has  helped  to  create  an  anomalous  / 
trust  which  is,  in  substance  and  eflFect,  a  partnership  of  twenty  ' 
separate  corporationsy^The  State  permits  in  many  ways  an  aggre- 
gation of  capital,  but  mindful  of  the  possible  dangers  to  the  peo- 
ple over-balancing  the  benefits,  keeps  upon  it  a  restraining  hand, 
and  maintains  over  it  a  prudent  supervision,  where  such  aggre- 
gation depends  upon  its  permission  and  grows  out  of  its  corpo- 
rate grants.  It  is  a  violation  of  law  for  corporations  to  enter 
into  a  partnership.  N.  Y.  &  S.  C.  Co.  v,  F.  Bank,  7  Wend.  412; 
Qear\vater  v.  Meredith,  i  Wall.  29 ;  Whittenton  Mills  v,  Upton, 
10  Gray,  596.  The  case  last  cited  furnishes  the  reasons  with 
precision  and  at  length.  It  shows  the  utter  inconsistency  of  a 
double  allegiance  by  those  who  act  for  the  corporation  to  two  dif- 
ferent principals,  and  demonstrates  that  the  vital  charactertistics 
of  the  corporation  are  of  necessity  drowned  in  the  paramount 
authority  of  the  partnership.  That  the  combination  of  the  re- 
fineries partakes  of  the  nature  of  a  partnership  is  not  denied.  In- 
deed, in  one  of  the  papers  added  to  the  appellant's  brief,  it  is  not 
only  admitted,  but  asserted  and  defended.  That  paper  shows 
quite  clearly  that  by  force  of  the  arrangement  there  was  a  com- 
munity of  interest  in  the  fund  created  by  the  corporate  earnings 
before  division,  and  that  each  member  of  the  trust  shared  in  the 
profit  and  loss  of  all.  It  is  said,  however,  that  a  consolidation  of 
manufacturing  corporations  is  permitted  by  the  law,  and  that  the 
trust  or  combination  or  partnership,  however  it  may  be  described, 
amounts  only  to  a  practical  consolidation  which  public  policy  does 
not  forbid  because  the  statute  permits  it.    Laws  of  18(57,  c-  9^0  5 
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Laws  of  1884,  c.  367.  The  refineries  did  not  avail  themselves  of 
that  statute.  They  chose  to  disregard  it,  and  to  reach  its  practical 
results  without  subjection  to  the  prudential  restraints  with  which 
the  State  accompanied  its  permission.  If  there  had  been  a  con- 
solidation under  the  statute,  one  single  corporation  would  have 
taken  the  place  of  the  others  dissolved.  They  would  have  dis- 
appeared utterly,  and  not,  as  under  the  trust,  remained  in  apparent 
existence  to  threaten  and  menace  other  organizations  and  occupy 
the  ground  which  otherwise  would  be  left  free.  Under  the  stat- 
ute the  resultant  combination  would  itself  be  a  corporation  de- 
riving its  existence  from  the  State,  owing  duties  and  obligations 
to  the  State,  and  subject  to  the  control  and  supervision  of  the 
State,  and  not,  as  here,  an  unincorporated  board,  a  colossal  and 
gigantic  partnership,  having  no  corporate  functions  and  owing  no 
corporate  allegiance.  Under  the  statute  the  consolidated  company 
taking  the  place  of  the  separate  corporations  could  have  as  capital 
stock  only  an  amount  equal  to  the  fair  aggregate  value  of  the 
rights  and  franchises  of  the  companies  absorbed,  and  not  as  here, 
a  capital  stock  double  that  value  at  the  outset  and  capable  of  an 
elastic  and  irresponsible  increase.  The  difference  is  very  great 
and  serves  further  to  indicate  the  inherent  illegality  of  the  trust 
combination. 

And  here  I  think  we  gain  a  definite  view  of  the  injurious  ten- 
dencies developed  by  its  organization  and  operation,  and  of  the 
public  interests  which  are  menaced  by  its  action.  As  corporate 
grants  are  always  assumed  to  have  been  made  for  the  public  bene- 
fit, any  conduct  which  destroys  their  normal  functions,  and  maims 
and  cripples  their  separate  activity,  and  takes  away  their  free  and 
independent  action,  must  so  far  disappoint  the  purpose  of  their 
creation  as  to  aflFect  unfavorably  the  public  interest;  and  that  to 
a  much  greater  extent  when  beyond  their  own  several  aggrega- 
tions of  capital  they  compact  them  all  into  one  combination  which 
stands  outside  of  the  ward  of  the  State,  which  dominates  the 
range  of  an  entire  industry,  and  puts  upon  the  market  a  capital 
stock  proudly  defiant  of  actual  values,  and  capable  of  an  unlimited 
expansion.  It  is  not  a  sufficient  answer  to  say  that  similar  results 
may  be  lawfully  accomplished ;  that  an  individual  having  the  nec- 
essary wealth  might  have  bought  all  these  refineries,  manned  them 
with  his  own  chosen  agents,  and  managed  them  as  a  group  at  his 
sovereign  will;  for  it  is  one  thing  for  the  State  to  respect  the 
rights  of  ownership  and  protect  them  out  of  regard  to  the  business 
freedom  of  the  citizen,  and  quite  another  thing  to  add  to  that 
possibility  a  further  extension  of  those  consequences  by  creating 
artificial  persons  to  aid  in  producing  such  aggregations.  The  in- 
dividuals are  few  who  hold  in  possession  such  enormous  wealth, 
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and  fewer  still  who  peril  it  all  in  a  manufacturing  enterprise; 
but  if  corporations  can  combine,  and  mass  their  forces  in  a  solid 
trust  or  partnership,  with  little  added  risk  to  the  capital  already 
embarked,  without  limit  to  the  magnitude  of  the  aggregation,  a 
tempting  and  easy  road  is  open  to  enormous  combinations,  vastly 
exceeding  in  number  and  in  strength  and  in  their  power  over 
industry  any  possibilities  of  individual  ownership ;  and  the  State, 
by  the  creation  of  the  artificial  persons  constituting  the  elements 
of  the  combination,  and  failing  to  limit  and  restrain  their  powers, 
becomes  itself  the  responsible  creator,  the  voluntary  cause  of  an 
aggregation  of  capital  which  it  simply  endures  in  the  individual 
as  the  product  of  his  free  agency.  What  it  may  bear  is  bne  thing, 
what  it  should  cause  and  create  is  quite  another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to  us 
to  have  been  established,  that  the  defendant  corporation  has  vio- 
lated its  charter  and  failed  in  the  performance  of  its  corporate 
duties,  and  that  in  respects  so  material  and  important  as  to  justify 
a  judgment  of  dissolution.  Having  reached  that  result,  it  be- 
comes needless  to  advance  into  the  wider  discussion  over  monopo- 
lies and  competition  and  restraint  of  trade  and  the  problems  of 
political  economy.  Our  duty  is  to  leave  them  until  some  proper 
emergency  compels  their  consideration.  Without  either  approval 
or  disapproval  of  the  views  expressed  upon  that  branch  of  the 
case  by  the  courts  below,  we  are  enabled  to  decide  that  in  this 
State  there  can  be  no  partnerships  of  separate  and  independent 
corporations,  whether  directly  or  indirectly  through  the  medium 
of  a  trust ;  no  substantial  consolidations  which  avoid  and  disregard 
the  statutory  permissions  and  restraints,  but  that  manufacturing 
corporations  must  be  and  remain  several  as  they  were  created, 
or  one  under  the  statute. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ent, V,  THE  BUFFALO  STONE  AND  CEMENT 

CO.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  February  9,  1892. 

[Reported  in  131  New  York  Reports  140.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  June 
16,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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This  action  was  brought  by  the  Attorney-General  on  behalf  of 
the  people  to  annul  the  defendant's  charter. 

The  defendant  was  organized  as  a  corporation  on  the  i8th  day 
of  August,  1885,  under  the  General  Manufacturing  Act  of  1848. 
Its  capital  stock  was  $95^000,  divided  into  nine  hundred  shares  of 
one  hundred  dollars  each^  Prior  to  its  incorporation,  the  persons 
who  proposed  to  take  its  stock  entered  into  a  written  agreement 
that  each  subscriber  for  stock  should  pay  fifteen  per  cent,  of  the 
amount  of  his  stock  at  the  time  of  his  subscription,  and  that  the 
balance  should  be  paid  on  calls  to  be  made,  not  exceeding  ten  per 
cent,  at  a  time,  within  ten  years.  During  the  first  two  years  of 
the  defendant's  corporate  existence  only  seventy-seven  and  one- 
half  per  cent,  of  the  capital  stock  was  paid  in,  and  no  more  has 
been  paid  in  since;  and  the  annual  report  required  by  section  12 
of  the  act,  for  January,  1889,  was  not  made.  On  the  2d  of  March, 
1889,  a  petition  signed  by  various  stockholders  of  the  defendant 
was  presented  to  the  Attorney-General  asking  him  to  commence 
an  action  against  the  defendant  to  have  its  franchises  forfeited 
and  its  charter  annulled.  Thereafter  the  Attorney-General  made 
an  application  to  a  Special  Term  of  the  Supreme  Court  for  leave  to 
commence  an  action  to  annul  the  charter,  and  an  order  was  made 
by  the  court  on  the  23d  day  of  April,  1889,  granting  such  leave,  and 
this  action  was  commenced  on  the  following  day.  The  action  was 
brought  to  trial  and  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff, dissolving  the  defendant  and  forfeiting  its  rights,  privileges 
and  franchises  and  appointing  a  receiver  of  its  property  and 
effects. 

Charles  Daniels  for  appellant. 

Henry  W,  Brendell  for  respondent. 

Earl^  Ch.  J.  Section  1798  of  the  Code  provides  that  upon 
leave  being  granted  as  prescribed  in  the  preceding  section,  the  At- 
torney-General may  bring  an  action  against  a  corporation  created 
by  or  under  the  laws  of  the  State,  to  procure  a  judgment  vacating 
its  charter,  or  annulling  its  existence,  upon  the  grounds  that  it  has 
"  ( I )  offended  against  any  provision  of  an  act  by  or  under  which 
it  was  created,  altered  or  renewed,  or  an  act  amending  the  same 
and  applicable  to  the  corporation ;  or  (2)  violated  any  provision  of 
law  whereby  it  has  forfeited  its  charter  or  become  liable  to  be  dis- 
solved by  the  abuse  of  its  powers."  In  such  a  case  the  Attorney- 
General  may,  upon  his  own  information,  or  upon  an  application 
made  to  him  by  any  citizen,  move  the  court  for  leave  to  bring  the 
action.  He  must  determine  in  the  first  instance  whether  the  pub- 
lic interests  require  that  the  action  should  be  brought,  and  thus 
that  it  is  his  duty  to  bring  it,  and  then  he  must  make  application 
to  the  court  for  leave  to  bring  it ;  and  the  court  may  exercise  its 
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discretion  whether  or  not  it  will  grant  the  leave.  We  have  several 
times  held  that  its  discretion  in  such  a  case  is  not  reviewable  in 
this  court.  Such  an  action  may  be  brought  by  the  Attorney-Gen- 
eral in  the  name  of  the  people,  without  a  relator,  and  it  is  strictly 
a  people's  action.  It  is  provided  in  section  1808  that  *  in  a  case 
where  the  action  can  be  brought  only  by  the  Attorney-General  in 
behalf  of  the  people,  if  a  creditor,  stockholder,  director  or  trustee 
of  the  corporation  applies  to  the  Attorney-General  for  that  purpose, 
and  furnishes  the  security  required  by  law,  the  Attorney-General 
must  bring  the  action,  or  apply  for  leave  to  bring  it,  if  he  has 
good  reason  to  believe  that  it  can  be  maintained.  Where  such  an 
application  is  made,  section  1986  of  this  act  applies  thereto."  Sec- 
tion 1986  provides  as  follows :  "  Where  an  action  is  brought  by 
the  Attorney-General,  as  prescribed  in  this  title,  on  the  relation  or 
information  of  a  person  having  an  interest  in  the  question,  the 
complaint  must  allege  and  the  title  of  the  action  must  show  that 
the  action  is  brought  upon  the  relation  of  that  person.  In  such  a 
case  the  Attorney-General  must,  as  a  condition  of  bringing  the 
action,  require  the  relator  to  give  satisfactory  security  to  indem- 
nify the  people  against  the  costs  and  expenses  thereof.  W^here 
security  is  so  given,  the  Attorney-General  is  entitled  to  compen- 
sation for  his  services,  to  be  paid  by  the  relator  in  like  manner  as 
the  attorney  and  cotmsel  for  a  private  person."  That  provision 
applies  only  to  cases  where  the  action  is  instituted  in  the  name  of 
the  people  to  protect  or  secure  the  interests  of  individuals,  like  the 
actions  specified  in  section  1781  of  article  2,  and  sections  1784  and 
1785  of  article  3  of  the  Code,  and  in  all  cases  where  mere  private 
interests  are  sought  to  be  promoted  by  the  commencement  of  the 
action  by  the  Attorney-General  in  the  name  of  the  people.  But  an 
action  to  annul  a  corporation  under  article  4  is  purely  a  public 
action  and  proceeds  upon  public  grounds,  and  it  cannot  be  said, 
within  the  meaning  of  section  1986,  that  any  person  who  instigates 
such  an  action,  or  applies  to  the  Attorney-General  to  have  it  com- 
nienced,  has  any  interest  in  the  questions  involved  in  the  action. 
The  simple  question  to  be  determined  in  such  an  action  is  whether 
t^e  existence  of  the  corporation  shall  be  permitted  to  continue, 
f"^  it  in  no  way  concerns  the  rights  and  interests  of  the  persons 
interested  in  the  corporation  as  between  each  other.  It  is  simply  a 
question  between  the  corporation  and  the  people,  and  to  determine 
^^  question  no  individual  need  be  present  as  a  party  to  the  action. 
Iherefore,  it  is  of  no  legal  consequence  that  some  of  the  persons 
who  applied  to  the  Attorney-General  to  commence  this  action  were 
the  very  trustees  who  omitted  to  make  the  annual  report  as  re- 
quired by  section  12  of  the  Manufacturing  Act,  or  the  very  stock- 
holders who  omitted  to  pay  for  their  stock.     Their  acts  in  no  way 
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prejudice  the  rights  of  the  people.  If  a  cause  of  forfeiture  against 
the  corporation  exists,  there  is  nothing  in  the  conduct  of  any  of 
the  stockholders  or  officers  of  the  corporation  which  can  defeat 
the  right  of  the  people  to  enforce  the  forfeiture. 

It  is  provided  in  section  12  of  the  Manufacturing  Act  of  1848 
that  every  company  formed  under  that  act  shall,  within  twenty 
days  from  the  ist  day  of  January  of  each  year,  make  the  report  as 
required  by  that  section,  which  shall  state  the  amount  of  capital, 
and  of  the  proportion  actually  paid  in,  and  the  amount  of  its  exist- 
ing debts,  which  report  shall  be  signed  by  the  president  and  a 
majority  of  the  trustees,  and  shall  be  verified  by  the  oath  of  the 
president  or  secretary  of  the  company  and  filed  in  the  office  of  the 
clerk  of  the  county  where  the  business  of  the  company  shall  be  car- 
ried on. 

The  provision  is  that  "  every  such  company  "  shall  make  the 
report,  and  the  duty  to  make  it  is  a  corporate  duty  imposed  upon 
the  company.  Cornell  v.  Roach,  loi  N.  Y.  373.  This  duty 
was  not  performed,  and  it  is  claimed  on  behalf  of  the  people  that 
for  the  neglect,  omission  or  refusal  to  perform  it,  there  was  cause 
for  annulling  its  charter  under  the  provision  of  the  Code  above  set 
out.  The  duty  is  not  simply  one  in  which  particular  persons  are 
alone  interested,  but  it  is  a  duty  which  the  corporation  owes  to  the 
public  generally  for  the  protection  of  all  persons  who  may  have 
occasion  to  deal  with  it,  and  to  subserve  a  plainly  expressed  public 
policy ;  and  for  the  omission  to  perform  the  duty  it  incurs  the  lia- 
bility of  forfeiture  of  its  charter.  Corporations  are  formed  for 
definite  objects,  and  their  powers  and  duties  are  prescribed  by  law. 
The  State  confers  upon  them  valuable  franchises,  and  to  carry  out 
its  policy  exacts  the  performance  of  specified  duties.  They  must 
exercise  their  franchises  and  perform  the  duties  and  obey  the  com- 
mands of  the  law  as  conditions  of  their  existence.  If  they  fail  to 
travel  in  the  orbits  designated  by  the  laws  of  their  existence,  the 
State  may  take  away  the  corporate  life  which  it  has  createdy^Such 
was  the  rule  of  the  common  law,  and  such  has  for  a  long  time  been 
the  statute  law  of  this  State.  In  People  ex  rel.  v,  Kingston  and 
Middletown  Turnpike  Road  Co.,  23  Wend.  193,  it  was  held  that 
non-compliance  with  the  requirements  of  an  act  of  incorporation 
of  a  turnpike  company  as  to  the  construction  of  the  road,  is  per  se 
a  misuser,  forfeiting  the  privileges  and  franchises  conferred ;  that 
the  duties  enjoined  by  an  act  of  incorporation  are  conditions  at- 
tached to  the  grant  of  the  franchises  conferred,  and  that  it  is  not 
necessary  to  work  a  forfeiture  that  the  neglect  or  refusal  to  per- 
form the  duties  enjoined  should  proceed  from  a  bad  or  corrupt 
motive ;  that  it  is  enough  that  the  duties  be  neglected  or  desig^n- 
edly  omitted.     Nelson,  Ch.  J.,  writing  the  opinion  of  the  court 
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and  construing  prqvisions  of  the  Revised  Statutes  substantially 
like  those  of  the  Code  which  we  are  now  called  upon  to  construe, 
said :  "  The  statutes  obviously  intended  that  corporations  should 
fulfil  the  conditions  and  perform  the  duties  enjoined  by  the  fun- 
damental law  of  their  creation,  as  the  terms  upon  which  to  en- 
joy their  privileges.     The  principle  is  not  new.     It  has  been  al- 
ways so  held  at  common  law  as  fundamental.    Lord  Holt  said  in 
London  City  v.  Vanacker,  i  Ld.  Raym.  498 : '  All  franchises  which 
are  granted  are  upon  condition  that  they  shall  be  duly  executed, 
according  to  the  charter  that  settles  their  constitution;  and  that 
being  a  condition  annexed  to  the  grant,  the  citizens  cannot  make 
an  alteration,  but  if  they  n^lect  to  perform  the  terms  of  the  pat- 
ent, it  may  be  repealed  by  scire  facias'    The  principle  is  so  thor- 
oughly and  firmly  fixed  in  the  law  of  corporate  bodies,  that  I  need 
do  no  more  than  refer  to  some  of  the  authorities.    A  non-per- 
formance, therefore,  of  the  conditions  of  the  act  of  incorporation 
is  deemed  per  se  a  misuser,  that  will  forfeit  the  grant  even  at  com- 
mon law."   In  Attorney-General  v.  Petersburg,  etc.,  R.  R.  Co., 
6  Ired.  L.  R,  456,  it  was  held  by  the  Supreme  Court  of  North 
Carolina  that  the  failure  of  a  railroad  company  to  comply  with  a 
provision  of  its  charter  requiring  the  president  and  directors  of 
the  company  to  make  an  annual  statement  of  its  income  and  return 
the  same  to  the  General  Assembly,  in  order  to  enable  the  latter  to 
regulate  the  tolls  charged  by  the  company,  was  a  cause  for  declar- 
ing a  charter  forfeited.    Ruffin,  Ch.  J.,  delivering  the  opinion  of 
the  court,  said :  "  We  entertain  no  doubt  that  the  omission  of  an 
express  duty  prescribed  by  a  charter  to  a  corporation  is  a  cause  of 
forfeiture.    Its  performance  is  in  the  nature  of  a  condition,  and 
the  sovereign  may  insist  on  resuming  his  grant  for  the  breach  of 
the  condition.    .    .    .    When  the  charter  expressly  imposes  a 
duty  which  the  company  is  to  perform,  not  merely  to  the  citizen, 
but  toward  the  sovereign  itself,  although  it  may  not  declare  that 
non-performance  shall  make  a  forfeiture,  yet  by  no  latitude  of 
equitable  interpretation  can  it  be  r^^rded  as  a  hard  bargain,  and 
as  such  relieved  against  in  a  court  of  law ;  but  it  must  be  taken  to 
have  been  required  by  the  State  as  a  material  stipulation,  for  the 
non-performance  of  which  by  the  corporation  the  State  may  put 
an  end  to  the  contract." 

But  it  is  further  provided  in  section  12  that  if  the  corporation 
shall  fail  to  make  the  report  **  all  the  trustees  of  the  company  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
then  existing  and  for  all  that  shall  be  contracted  before  such  re- 
port shall  be  made,"  and  it  is  contended  by  the  learned  counsel 
for  the  appellant  that  that  is  the  only  consequence  which  is  to  fol- 
low from  a  failure  to  make  the  report ;  and  he  invokes  the  general 
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rule  of  law  that  "  when  a  duty  is  prescribed,  and  the  conse- 
quence of  a  failure  to  perform  it  has  been  declared,  it  is  in  its 
nature  an  implied  prohibition  of  all  other  punishments."  Under 
the  rule  referred  to  it  must  be  held  that  the  statute  provides  the 
only  consequence  to  the  trustees,  and  the  only  liability  or  penalty 
that  can  be  imposed  upon  them.  But  section  12  imposed  no  lia- 
bility or  penalty  upon  the  corporation  for  a  failure  to  make  the 
report.  Such  a  failure  of  duty  on  the  part  of  a  corporation,  in 
the  performance  of  which  the  public  are  interested,  is  left  to  be 
dealt  with  by  the  general  provisions  of  law  applicable  to  corpora- 
tions, and  its  liability  to  forfeit  its  charter  is  the  only  consequence 
to  it ;  and  thus  for  the  failure  to  make  the  report  the  corporation 
may  suffer  for  an  omission  to  perform  a  corporate  duty,  and  the 
trustees  may  suffer  for  an  omission  to  perform  an  official  duty 
resting  upon  them. 

But  there  is  still  another  ground  for  upholding  this  judgment 
which  is  liable  to  less  criticism.  It  is  provided  in  section  10  of 
/  the  General  Manufacturing  Act,  that  the  capital  stock  of  every 
corporation  formed  under  the  act,  as  fixed  and  limited  in  its  arti- 
cles of  incorporation,  "  shall  be  paid  in,  one-half  thereof  in  one 
year,  and  the  other  half  thereof  in  two  years  from  the  incorpora- 
tion of  such  company,  or  the  corporation  shall  be  dissolved."  Here 
was  an  express  duty  imposed  upon  this  corporation  to  see  to  it 
that  all  its  stock  was  paid  in  within  the  time  specified,  and  that  was 
made  an  imperative  duty,\as  it  is  provided  that  itshall  be  paid  in, 
and  if  that  condition  is  not  pefformed  the  corporation  shall  be  dis- 
solved. We  do  not  see  how  it  is  possible  to  so  construe  tfiiTlan- 
giiage  as  to  relieve  a  corporation  from  forfeiture  of  its  charter 
for  a  non-compliance  with  the  condition^  When  it  is  claimed 
that  this  provision  of  the  statute  has  been  violated,  the  Attorney- 
General  may  exercise  his  discretion,  based  upon  all  the  facts  in 
the  case,  whether  the  public  interests  require  that  he  should  com- 
mence an  action,  and  when  he  applies  to  the  court  for  leave  to 
commence  it,  it  may  exercise  its  discretion  in  the  same  way.  But 
if  he  and  it  determine  that  it  ought  to  be  commenced,  and  it  has 
been  commenced  and  it  is  proved  that  the  stock  has  not  all  been 
paid  in  within  the  two  years,  then  the  statute  is  imperative  that 
the  corporation  shall  be  dissolved ;  and  no  discretion  at  that  stage 
of  the  case  seems  to  be  left  to  the  court.  But  here,  if  the  court 
had  any  discretion,  it  has  exercised  it  by  giving  judgment  for  dis- 
solution. As  we  have  before  stated,  that  some  or  all  the  persons 
who  applied  to  the  Attorney-General  to  commence  the  action  for 
a  dissolution  were  among  those  who  omitted  to  pay  for  their 
stock,  can  have  no  legal  effect  whatever  upon  this  action.  It  is 
sufficient  for  its  maintenance  that  the  corporation  has  omitted  to 
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enforce  the  payment  of  its  stock  within  the  time  prescribed  by 

'aw. 

.  O^r  conclusion,  therefore,  is  that  the  judgment  should  be  af- 
^^edwith    costs. 

'^U  concur — Andrews,  Finch,  Gray  and  O'Brien,  JJ. — on 

^nd  ground  stated  in  the  opinion. 

•'^dgment  affirmed. 


CHAPTER  III. 

CORPORATE  POWERS. 


Section  I. — Powers  in  Generau 

COLEMAN  V.  THE  EASTERN  COUNTIES  RAILWAY  CO. 

In  Chancery,  Before  Lord  Langdale,  M.  R.,  December  17,  23, 

1846. 

[Reported  in  10  Beavan  i.] 

Kindersley  and  Grove  on  behalf  of  the  defendants. 

Turner,  Roupell,  and  Twells  for  the  plaintiff. 

Master  of  the  Rolls.  This  is  a  motion  to  dissolve  an  ex  parte 
injunction,  restraining  the  defendants  from  entering  into  a  partic- 
ular agreement  with  a  company  called  the  Harwich  Steam  Packet 
Company.^ 

Three  reasons  have  been  offered  for  dissolving  the  injunction. 
One  is  personal  to  the  plaintiff ;  and  as  to  this,  I  am  of  opinion, 
looking  at  the  affidavit  of  Mr.  Roney,  that  there  is  not  sufficient 
ground  to  say  that  the  plaintiff  has  not  a  right  to  sue  and  ask  for 
an  injunction,  if  the  merits  of  his  case  entitle  him  to  one. 

The  next  objection  is  as  to  the  form  of  the  pleadings ;  and  I  do 
not  think  I  should  be  right  in  coming  to  a  conclusion  upon  it, 
without  carefully  examining  the  frame  of  the  record.* 

The  third  ground  is  upon  the  merits ;  and  I  think,  after  the  full 
discussion  the  matter  has  undergone,  and  considering  the  great 
and  extensive  importance  of  the  principle  involved  in  it,  that  I 
ought  not  to  abstain  from  at  once  giving  my  opinion  upon  the 
point. 

There  are  four  parties  to  be  considered:  the  plaintiff,  the  de- 
fendants, the  Eastern  Counties  Railway  Company,  the  Eastern 
Union  Railway  Company,  and  a  company,  or  proposed  company, 
called  the  Harwich  Steam-Packet  Company.  The  plaintiff  is  a 
shareholder  in  the  Eastern  Counties  Railway  Company,  and  has 

*  The  statement  of  facts  has  been  omitted. — Ed. 

*  On  this  point  Deeks  v.  Stanhope,  14  Sim.  57,  was  afterward  referred  to. 
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no  interest  whatever  except  in  that  company,  and  he  is  exposed  to 
jio  liability  except  such  as  may  be  incurred  in  properly  carrying  on 
the  business  of  that  company. 

I  think  it  right  to  observe,  that  companies  of  this  kind,  possess- 
ing most  extensive  powers,  have  so  recently  been  introduced  into 
this  country,  that  neither  the  legislature  nor  courts  of  justice  have 
been  yet  able  to  understand  all  the  diflFerent  lights  in  which  their 
transactions  ought  properly  to  be  avoided.  We  must,  however, 
adhere  to  ancient  general  and  settled  principles,  so  far  as  they 
can  be  applied  to  great  combinations  and  companies  of  this  kind. 

Joint-stock  companies  have  funds  so  extremely  large,  and  exer- 
cise powers  so  extensive  and  so  materially  affecting  the  rights  and 
interests  of  other  persons  and  the  rights  which  the  public  or  the 
subjects  of  her  Majesty  have  been  accustomed  to  enjoy  under  the 
protection  of  the  laws  established  in  this  kingdom,  that  to  look 
upon  a  railway  company  in  the  light  of  a  common  partnership, 
and  as  subject  to  no  greater  vigilance  than  common  partnerships 
are,  would,  I  think,  be  greatly  to  mistake  the  functions  which  they 
perform,  and  the  powers  which  they  exercise  of  interference,  not 
only  with  the  public  but  with  the  private  rights  of  all  individuals 
in  this  realm.  We  are  to  look  upon  those  powers  as  given  to 
them  in  consideration  of  a  benefit  which,  notwithstanding  all 
other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the  whole,  will 
be  obtained  by  the  public.  But  it  being  the  interest  of  the  puHic 
to  protect  the  private  rights  of  all  individuals,  and  to  defend  them 
from  all  liabilities  beyond  those  necessarily  occasioned  by  the 
powers  given  by  the  several  acts,  those  powers  must  always  be  / 

carefully  looked  toy^and  I  am  clearly  of  opinion  that  the  powers  \     ^ 
which  are  given  by  an  act  of  Parliament,  like  that  now  in  ques-     | 
tion,  extend  no  farther  than  is  expressly  stated  in  the  act,  or  is     I 
necessarily  and  properly  required  tor  carrying  mto  effect  the  un-  / 
dertaking  and  works  which  the  act  has  expressly  sanctioned. 

How  far  those  powers,  which  are  necessarily  or  properly  to  be 
exercised  for  the  purposes  intended  by  the  act,  extend  may  very 
often  be  a  subject  of  gjeat  difficulty.  We  cannot  always  ascer- 
tain what  they  are.  Ample  powers  are  given  for  the  purpose  of 
constructing  and  maintaining  the  railway,  and  for  doing  all  those 
things  required  for  its  proper  use  when  made ;  but  I  apprehend, 
that  it  has  nowhere  been  stated,  that  a  railway  company,  as  such, 
has  power  to  enter  into  all  sorts  of  other  transactions.  Indeed, 
it  has  been  very  properly  admitted,  that  railway  companies  have 
no  right  to  enter  into  new  trades  or  businesses  not  pointed  out  by 
their  acts;  but  it  has  been  contended,  that  they  have  a  right  to 
pledge,  without  limit,  the  funds  of  the  company  for  the  encourage- 
ment of  other  transactions,  however  various  and  extensive,  pro- 
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vided  the  object  of  that  liability  is  to  increase  the  traffic  upon  the 
railway,  and  thereby  to  increase  the  profit  to  the  shareholders. 
There  is,  however,  no  authority  for  anything  of  that  kind. 

It  has  been  stated  that  these  things,  to  a  small  extent,  have  fre- 
quently been  done  since  the  establishment  of  railways ;  but  imless 
the  acts  so  done  can  be  proved  to  be  in  conformity  with  the  powers 
given  by  the  special  acts  of  Parliament,  under  which  those  acts 
are  done,  they  furnish  no  authority  whatever.  To  suppose  that 
the  acquiescence  of  railway  shareholders,  for  the  last  fifteen  years, 
in  any  transaction  conducted  by  a  railway  company,  is  any  evi- 
dence whatever  of  their  having  a  lawful  right  to  enter  into  it,  is,  I 
think,  wholly  to  forget  the  sort  of  frenzy  which,  during  that 
period,  the  country  has  been  in.  There  has  been  no  project,  how- 
ever wild,  which  has  not  been  encouraged  by  some  one  or  more  of 
these  companies;  there  has  been  no  project,  however  wild,  in 
which  the  shareholders  have  not  acquiesced,  either  from  cupidity, 
hoping  to  gain  extraordinary  profits,  beyond  their  first  anticipa- 
tions, or  from  the  terror  of  entering  into  a  c(Mitest  with  a  combina- 
tion of  persons  so  powerful  as  a  railway  company.  I  must,  in 
the  absence  of  any  legal  decision,  say  that  I  consider  that  the  ac- 
quiescence of  the  shareholders  in  such  transactions  affords  no 
ground  whateyer  for  the  presumption  of  their  legality. 

I  am  far  from  saying,  that  that  which  is  here  proposed  to  be 
done  might  not  be  profitable  to  this  company,  or  that  it  might  not 
be  a  public  advantage.  I  am  far  from  expressing  an  opinion, 
that  the  establishment  of  a  steam-packet  company  at  Harwich, 
communicating  with  this  railway,  might  be  not  only  of  public,  but 
of  national,  importance,  or  that  it  might  not  be  proper  to  give  this 
company  authority  to  do  that  which  they  are  now  attempting  to 
do,  as  it  seems  to  me,  without  authority:  I  mean  to  express  no 
opinion  as  to  this. 

What  they  are  doing  is  this:  under  the  powers  of  this  act  of 
Parliament  enabling  them  to  do  what  is  required,  for  the  construc- 
tion, maintenance,  and  proper  and  convenient  use  of  this  railway, 
they  are  proposing  to  pledge  the  funds  of  this  company,  to  support 
the  proposed  Harwich  Steam-Packet  Company,  to  the  extent  of 
i 1 50,000,  or  even  £300,000  The  agreement  is  of  this  nature:  a 
proposition  is  made  to  certain  individuals  to  establish  a  steam- 
packet  company  from  Harwich  to  the  northern  ports,  and  the 
directors  say,  we  will  do  all  that  we  can  to  encourage  the  share- 
holders in  the  railway  company  to  become  shareholders  in  the 
steam-packet  company.  This  might  be  a  very  legitimate  and 
proper  mode  of  encouragement,  because  it  would  be  done  at  the 
expense  and  risk  of  each  individual,  who  makes  his  own  choice, 
whether  he  will  incur  any  liability.    But  besides  this,  the  directors 
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of  the  railway  company  propose,  whatever  may  be  the  success  of 
the  steam-packet  company,  and  even  if  it  should  fail,  to  secure  to 
the  subscribers  to  the  steam-packet  company  interest  to  the  ex- 
tent of  is  per  cent,  upon  the  capital  out  of  the  funds  of  the  railway 
company ;  and,  moreover,  if  the  steam-packet  company  should  fail' 
altogether,  so  that  it  would  be  proper  to  put  an  end  to  it,  the  direct- 
ors of  the  railway  company  propose — that  the  funds  of  the  rail- 
way company  shall  be  pledged  to  pay  back  to  every  subscriber  to 
the  steamboat  company  the  full  amount  of  his  subscription. 

It  is  not  proposed  that  the  railway  company  should  directly,  / 
and  by  their  own  directors,  engage  in  the  steam-packet  company, , 
and  carry  on  that  trade ;  but  only  that  they  should  impose  on  the ' 
railway  company  the  whole  risk  and  liability  not  only  of  paying  in-  . 
terest  at  the  rate  of  £5  per  cent.,  but  if  the  transaction  should  turn  } 
out  an  unprofitable  one,  of  making  good  to  every  shareholder  the  [ 
full  amount  which  he  has  paid.  Is  there  anything  in  this  act  of  \ 
Parliament  sanctioning  such  a  course  of  proceeding?  Do  the 
powers  to  construct,  maintain,  regulate  the  traffic,  and  to  do  all 
that  is  necessary  for  the  purpose  of  carrying  on  and  working  the 
railroad,  imply  that  the  directors  are  to  be  at  liberty  to  pledge  the 
funds  of  the  company  for  a  completely  different  transaction,  in 
the  hope  that  it  may  turn  out  a  profitable  one,  and  by  being  itself 
profitable,  add  to  the  profits  of  the  railway  company?  Surely 
there  is  nothing  in  the  powers  given  by  this  act  of  Parliament 
which  can  authorize  that. 

It  has  been  argued,  that  I  must  either  allow  this  to  be  done,  or 
that  I  must  hold  that  nothing  can  be  done  that  is  at  all  out  of  the 
express  words  of  the  act  of  Parliament.  Now,  I  shall  remain  of 
opinion,  until  it  has  been  decided  otherwise  by  higher  authority, 
that  this  is  not  within  the  powers  given  by  the  act  of  Parliament ; 
and  when  another  and  a  different  case  is  brought  before  the  court, 
it  will  be  judged  of  by  the  circumstances  which  attend  it.  //But  I 
must  say  that,  in  my  opinion,  to  pledge  the  funds  of  this  company 
for  the  purpose  of  supporting  another  company  engaged  in  a  haz- 
ardous speculation,  is  a  thing  which,  according  to  the  terms  of  this 
act  of  Parliament,  they  have  not  a  right  to  do.  At  the  same  time, 
I  am  far  from  saying,  that  there  may  not  be  many  small  things, 
perhaps  small  excesses  of  authority,  which  are  obviously  so  bene- 
ficial, that  the  shareholders  would  all  acquiesce  in  them,  and  never 
think  of  complaining  of  them.  It  does  not,  therefore,  follow  that  ' 
they  cannot  do  the  least  thing  not  expressly  mentioned  in  the  act. 
I  believe  they  have  the  power  to  do  all  such  things  as  are  neces- 
sary and  proper  for  the  purpose  of  carrying  out  the  intention  of 
the  act  of  Parliament,  and  they  have  no  power  of  doing  anything  / 
beyond  it. 
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I  do  not  know  how  to  enter  into  a  discussion  of  how  far  such  a 
proceeding  is  affected  by  the  principles  of  public  policy ;  but  this 
may  be  observed,  that  if  there  is  any  one  thing  more  desirable  than 
another,  after  providing  for  the  safety  of  all  persons  travelling 
upon  railways,  it  is  this :  that  the  property  of  railway  companies 
should  be  itself  safe ;  that  a  railway  investment  should  not  be  con- 
sidered a  wild  speculation,  exposing  those  engaged  in  it  to  all  sorts 
of  risks,  whether  they  intended  it  or  not. //Considering  the  vast 
property  which  is  now  invested  in  railways,  and  how  easily  it  is 
transferable,  perhaps  one  of  the  best  things  that  could  happen  to 
them  would  be,  that  the  investment  should  be  of  such  a  safe  na- 
ture, that  prudent  persons  might,  without  improper  hazard,  invest 
their  moneys  in  it.  Quite  sure  am  I,  that  nothing  of  that  kind 
can  be  approached  if  railway  companies  should  be  at  liberty  to 
pledge  their  funds  in  support  of  any  plausible  speculations,  not 
authorized  by  their  legal  powers,  and  which  might,  very  possibly, 
to  say  the  least,  lead  to  extraordinary  losses  on  the  part  of  the 
railway  company. 

I  repeat,  as  I  said  at  first,  that  I  consider  this  to  be  a  question  of 
great  importance,  not  merely  to  the  railway  companies  who  claim 
these  powers,  but  to  the  public,  in  a  greater  variety  of  ways  than  it 
is  necessary  for  me  to  point  out  upon  this  occasion.  I  say,  there- 
fore, that,  subject  to  the  examination  which  I  shall  feel  it  my  duty 
to  give  to  the  pleadings,  I  shall  not  dissolve  this  injunction.  If  I 
find  that  the  pleadings  are  improperly  framed,  then  I  think  tlie  ob- 
jection ought  to  be  brought  forward  in  another  form,  namely,  by 
demurrer. 

The  Master  of  the  Rolls  stated  that  he  had  examined  the  bill, 
and  was  of  opinion  that  it  had  been  properly  framed,  and  that  the 
injunction  must  be  continued. 


ic. 


\ 


THE  EAST  ANGLIAN  RAILWAYS  CO.  v.  THE  EASTERN 

COUNTIES  RAILWAY  CO. 

In  the  Common  Pleas,  December  5,  185 1. 

[Reported  in  11  Common  Bench  Reports  775.] 

Bramwell,  with  whom  was  T,  Wheeler,  in  support  of  the  de- 
murrer. 
Sir  Fitsroy  Kelly,  with  whom  were  Crowd er  and  Bovill,  contra. 
Jervts,  Ch.  J.,  now  delivered  the  judgment  of  the  court.* 

*  The  demurrer  was  argued  in  the  last  term  before  Jervis,  Ch.  J. ;  Maule, 

Williams,  and  Talfourd,  JJ. 
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This  is  an  action  of  covenant.^  The  declaration  states  that,  be- 
fore the  contract  was  made,  there  were  four  railway  companies, 
each  incorporated  by  a  separate  act  of  Parliament — The  Lynn  & 
Ely  Railway  Co.,  The  Ely  &  Huntingdon  Railway  Co.,  TheTynn 
&  DerehaijL-Railway  Co.,  and  the  defendants,  TKe  Eastern  Coun- 
ties Railway  CoTthatThe  Lynn  &  Ely  Railway  Co.  had  introduced 
into  Parliament,  upon  their  own  petition,  four  bills  for  purposes 
connected  with  their  railway ;  that  the  three  first-named  companies 
had  agreed  to  amalgamate  and  form  one  company  under  the 
name  and  style  of  The  East  Anglian  Railways  .Co. ;  and  that  a  bill 
was  then  pending  in  Parliament  to  give  effect  to  such  agreement. 
^The  declaration  then  states  that  the  defendants,  by  an  indenture  \ 
under  their  common  seal,  between  themselves  and  the  plaintiffs  \  ^ 
(comprehending  the  three  first-named  companies,  since  amalga-  ^^  ^*^ 
mated  by  act  of  Parliament) , covenanted  with  the  plaintiffs, among 
other  things,  to  take  a  lease  of  their  railways,  upon  certain  terms 
mentioned  in  the  indenture,  and  to  find  the  capital  necessary  for 
the  construction  of  the  extensions,  branches,  and  works  author- 
ized to  be  constructed  by  the  bills  then  pending  in  Parliament,  and 
to  pay  the  costs  of  preparing  and  promoting  such  bills,  whether 
the  same  should  pass  into  law  or  not.  The  declaration  further 
states  that  the  bills  were  proceeded  with ;  that  two  were  passed ; 
and  that  the  costs  of  the  bills,  amounting  to  a  large  sum,  had  not 
been  paid  by  the  defendants  to  the  plaintiffs.  // 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded 
that  the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways 
lo  the  defendants ;  that  they  had  been  unable  to  obtain  acts  of  Par- 
liament for  that  purpose ;  that  they  had  abandoned  all  intention  of 
so  doing ;  and  that  several  shareholders  of  the  defendant's  com- 
pany, naming  them,  had  not  assented  to  the  making  or  executing 
the  indenture,  or  the  agreement  therein  contained. 

The  plaintiffs  demurred  generally  to  this  plea,  and  the  question 
for  the  opinion  of  the  court  is,  whether,  upon  this  record,  the  plain- 
tiffs can  maintain  their  action.  We  are  of  opinion  that  they  can- 
not, and  that  the  defendants  are  entitled  to  judgment. 

The  defendants  are  incorporated  by  the  statute  6  &  7  W.  4, 
c.  cvi.,  the  first  section  of  which  enacts  that  certain  persons  shall 
be  united  into  a  company  for  making  and  maintaining  the  railway 
mentioned  in  that  section,  and  other  works  by  that  act  authorized, 
and  for  other  purposes  in  that  act  declared,  and  for  that  purpose 
shall  be  one  body  corporate  by  the  name  and  style  of  "  The  Eastern 
Counties  Railway  Co.,"  and  have  perpetual  succession,  and  a  com- 
mon seal. 

The  third  section  empowers  the  company  to  raise  a  sum  of 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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money  for  making  and  maintaining  the  said  railway,  and  other 
works  authorized  by  the  act ;  and  the  fifth  section  directs  the  money 
so  raised  to  be  expended  in  and  toward  making  and  maintaining 
the  said  railway,  and  other  works,  and  in  otherwise  carrying  the 
act  into  execution.  The  money  raised  on  mortgage  is  to  be  ap- 
plied in  the  same  way — section  246 ;  and  the  profits  of  the  com- 
pany, after  defraying  the  expenses  of  making,  maintaining,  and 
working  the  said  railway,  are  to  be  accounted  for  and  divided 
among  the  proprietors  of  the  undertaking — sections  170,  171. 

This  act  is  a  public  act,  accessible  to  all,  and  supposed  to  be 
known  to  all ;  and  the  plaintiffs  must,  therefore,  be  presumed  to 
have  dealt  with  the  defendants  with  a  full  knowledge  of  their  re- 
spective rights,  whatever  those  rights  may  be. 

It  is  clear  that  the  defendants  have  a  limited  authoritv  only,  and 
/    are  a  corporation  only  for  the  purpose  of  making  and  maintaining 
-^    f  the  railway  sanctioned  by  the  act ;  and  that  their  funds  can  only  be 

applied  for  the  purposes  directed  and  provided  for  by  the  statute. 
Indeed,  it  is  not  contended  that  a  company  so  constituted  can  en- 
gage in  new  trades  not  contemplated  by  their  act;  but  it  is  said 
that  they  may  embark  in  other  undertakings,  however  various, 
provided  the  object  of  the  directors  be  to  increase  the  profits  of 
their  own  railway. 

This,  in  truth,  is  the  same  proposition  in  another  form ;  for,  if 
the  company  cannot  carry  on  a  new  trade,  merely  because  it  was 
not  contemplated  by  the  act,  they  cannot  embark  in  other  under- 
takings not  sanctioned  by  their  act,  merely  because  they  hope  the 
speculation  may  ultimately  increase  the  profit  of  the  shareholders. 
They  cannot  engage  in  a  new  trade,  because  they  are  a  corporation 
only  for  the  purpose  of  making  and  maintaining  The  Eastern 
Counties  Railway.  What  additional  power  do  they  ajcquire  from 
the  fact  that  the  undertaking  may  in  some  way  benefit  their  line  ? 
Whatever  be  their  object,  or  the  prospect  of  success,  they  are  still 
but  a  corporation  for  the  purpose  only  of  making  and  maintaining 
The  Eastern  Counties  Railway ;  and  if  they  cannot  embark  in  new 
trades,  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorized  by  their  act,  and  not 
within  the  scope  of  their  authority. 

Every  proprietor,  when  he  takes  shares,  has  a  right  to  expect 
that  the  conditions  upon  which  the  act  was  obtained  will  be  per- 
<v  formed ;  and  it  is  no  sufficient  answer  to  a  shareholder,  expecting 

\  his  dividend,  that  the  money  has  been  expended  upon  an  under- 

taking which  at  some  remote  period  may  be  highly  beneficial  to  the 
line.  The  public  also  has  an  interest  in  the  proper  administration 
of  the  powers  conferred  by  the  act.  The  comfort  and  safety  of 
the  line  may  be  seriously  impaired  if  the  money  supp^)sed  to  be 
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necessary,  and  destined  by  Parliament  for  the  maintenance  of  the 
railway,  be  expended  in  other  undertakings  not  contemplated  when 
the  act  was  obtained,  and  not  expressly  sanctioned  by  the  legisla- 
ture. 

The  cases  in  equity  which  have  been  cited  proceeded  upon  this 
view  of  the  subject,  and  were  decided  not  because  the  particular 
act  restrained  by  injunction  was  a  breach  of  trust,  but  because 
it  was  not  within  the  scope  of  the  directors*  authority,  was  not 
justified  by  the  statute,  and  was  therefore  illegal.  In  Colman  v. 
The  Eastern  Counties  Railway  Co.,  10  Beavan,  15,  the  Master  of 
the  Rolls  (Lord  Langdale)  says:  "  It  has  been  very  properly  ad- 
mitted that  railway  companies  have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by  the  acts ;  but  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  limit,  the  funds 
of  the  company  in  the  encouragement  of  other  transactions,  how- 
ever various  and  extensive,  provided  the  object  of  that  liability  is 
to  increase  the  traffic  upon  the  railway,  and  thereby  to  increase  the 
profit  to  the  shareholders.  There  is,  however,  no  authority  for 
anything  of  that  kind."  So,  in  Salomons  v.  Laing,  12  Beavan, 
352,  he  says :  "  A  railway  company  incorporated  by  act  of  Par- 
liament is  bound  to  apply  all  the  moneys  and  property  of  the  com- 
pany for  the  purposes  directed  and  provided  for  by  the  act,  and 
j  for  no  other  purpose  whatsoever." 

The  same  principle  was  adopted  by  the  Lord  Chancellor  in  the 
case  of  Bagshaw  v.  The  Eastern  Union  Railway  Co.,  2  M'Naght. 
I  &  G.  389 ;  by  Lord  Cranworth  in  Beman  v,  Ruif ord,  as  reported 

in  the  Jurist  for  this  year,*  and,  as  we  are  told,  by  Vice-Chan- 
cellor  Turner,  in  the  case  of  The  Great  Northern  Railway  Co.  v. 
The  Eastern  Counties  Railway  Co.  In  the  last  two  cases,  the 
learned  judges  treated  questions  similar  to  the  present  as  purely 
legal  questions,  and  therefore  directed  cases  to  be  stated  for  the 
opinion  of  a  court  of  law ;  but,  at  the  same  time,  expressed  iheir 
opinion  that  the  contracts  were  illegal,  and  therefore  void. 

If  the  contract  is  illegal,  as  being  contrary  to  the  act  of  Par-  \ 
liament,  it  is  unnecessary  to  consider  the  effect  of  dissentient  share-     \   0 
holders;  for,  if  the  company  is  a  corporation  only  for  a  limited      I 
purpose,  and  a  contract  like  that  under  discussion  is  not  within       I 
their  authority,  the  assent  of  all  the  shareholders  to  such  a  con-      / 
tract,  though  it  may  make  them  all  personally  liable  to  perform    / 
such  contract,  would  not  bind  them  in  their  corporate  capacity,  or  / 
render  liable  their  corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this  record 
that  the  bills  in  Parliament,  and  for  which  the  defendants  cove- 
nanted to  pay  the  costs,  were  not  connected  with  the  defendants' 

'  15  Jurist,  914. 
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railway.  If  railway  companies  could  embark  in  undertakings 
collateral  to  their  main  line,  merely  because  the  main  line  might 
in  the  result  be  benefited,  there  would  be  much  in  this  objection ; 
but,  upon  the  view  which  we  have  above  expressed,  the  objection 
cannot  prevail. 

We  know  that  each  of  the  four  litigant  companies  has  a  separate 
act  of  Parliament ;  we  know  that  the  statute  incorporating  the  de- 
fendants' company  gives  no  authority  respecting  the  bills  pro- 
moted by  the  plaintiffs ;  and  we  are,  therefore,  bound  to  say  that 
any  contract  relating  to  such  bills  is  not  justified  by  the  act  of 
Parliament,  is  not  within  the  scope  of  the  authority  of  the  com- 
pany as  a  corporation,  and  is  therefore  void. 

For  these  reasons  we  are  of  opinion  that  there  ought  to  be  judg- 
ment for  the  defendants. 

Judgment  for  the  defendants. 


SAMUEL  PEARCE,  Plaintiff  in  Error,  v.  THE  MADISON 

&  INDIANAPOLIS  RAILROAD  CO.  and  the  PERU  & 

INDIANAPOLIS  RAILROAD  CO. 

In  the  Supreme  Court  of  the  United  States,  December 

Term,  1858. 

[Reported  in  21  Howard  441.] 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana. 
The  case  is  stated  in  the  opinion  of  the  court. 
It  was  submitted,  on  printed  arguments,  by  O.  H.  Smith  and 
Fox  for  the  plaintiff  in  error,  and  Hendricks  for  the  defendants. 
Campbell,  J.,  delivered  the  opinion  of  the  court. 
The  defendants  are  separate  corporations,  existing  under  the 
laws  of  Indiana,  and  were  created  to  construct  distinct  lines  of 
railroad  that  connect  at  Indianapolis,  in  that  State.    The  plain- 
tiff is  ^be-^assignee  of  five  promissory  notes  that  were  executed 
imdef  conditions  set  forth  in  the  declaration,  and  of  which  he  had 
notice.    The  two  corporations  (defendants),  some  time  before  the 
\'i  '         ^        date  of  the  notes,  were  consolidated  by  agreement,  and  assumed 
I  '     .      v"  the  name  of  the  Madison,  Indianapolis  &  Peru  Railroad  Co..  and 

•  *^    ."  under  that  name,  and  under  a  common' board  of  management, 

conducted  the  business  of  both  lines  of  road. 
^  While  the  business  of  the  two  corporations  was  thus  directed 

and  managed,  the  president  of  the  consolidated  company  gave 
these  notes  in  its  name  in  payment  for  a  steamboat,  which  was  to 
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be  employed  on  the  Ohio  River,  to  run  in  connection  with  the  rail~ 
roads.  After  the  execution  of  the  notes,  and  the  acquisition  of  the 
boat,  this  relation  between  the  corporations  was  dissolved  by  due 
course  of  law,  and,  at  the  commencement  of  the  suit,  each  cor- 
poration was  managing  its  own  affairs.  The  plaintiff  claims  that 
the  two  corporations  are  jointly  bound  for  the  payment  of  the 
notes,  but  the  Circuit  Court  sustained  a  demurrer  to  the  declara- 
tion. 

The  rights,  duties,  and  obligations  of  the  defendants  are  de- 
fined in  the  acts  of  the  legislature  of  Indiana  under  which  they 
were  organized,  and  reference  must  be  had  to  these  to  ascertain 
the  validity  of  their  contracts.  They  empower  the  defendants 
respectively  to  do  all  that  was  necessary  to  construct  and  put  in 
operation  a  railroad  between  the  cities  which  are  named  in  the 
acts  of  incorporation.  There  was  no  authority  of  law  to  con- 
solidate these  corporations,  and  to  place  both  under  the  same 
management,  or  to  subject  the  capital  of  the  one  to  answer  for  the 
liabilities  of  the  other;  and  so  the  courts  of  Indiana  have  de- 
termined. But  in  addition  to  that  act  of  illegality  the  managers  of 
these  corporations  established  a  steamboat  line  to  run  in  connec- 
tion with  the  railroads,  and  thereby  diverted  their  capital  from 
the  objects  contemplated  by  their  charters,  and  exposed  it  to  perils, 
for  which  they  afforded  no  sanction.^ Now,  persons  dealing  with 
the  managers  of  a  corporation  must  take  notice  of  the  limita- 
tions imposed  upon  their  authority  by  the  act  of  incorporation. 
Their  powers  are  conceded  in  consideration  of  the  advantage  the  \ 
public  is  to  receive  from  their  discreet  and  intelligent  employ-  \ 
ment,  and  the  public  have  an  interest  that  neither  the  managers  j 
nor  stockholders  of  the  corporation  shall  transcend  their  author-  ' 
ity.  In  McGregor  v.  The  Official  Manager  of  the  Deal  &  Dover 
Railway  Co.,  16  L.  &  Eq.  180,  it  was  considered  that  a  railway 
company  incorporated  by  act  of  Parliament  was  bound  to  apply 
all  the  funds  of  the  company  for  the  purposes  directed  and  pro- 
vided for  by  the  act,  and  for  no  other  purpose  whatever,  and  that 
a  contract  to  do  something  beyond  these  was  a  contract  to  do  an 
illegal  act,  the  illegality  of  which,  appearing  by  the  provisions  of 
a  public  act  of  Parliament,  must  be  taken  to  be  known  to  the 
whole  world.  In  Coleman  v.  The  Eastern  Counties  Railway  Co., 
10  Beavan,  i,Lord  Langdale,at  the  suit  of  a  shareholder, restrained 
the  corporation  from  using  its  funds  to  establish  a  steam  com- 
munication between  the  terminus  of  the  road  (Harwich)  and  the 
northern  ports  of  Europe.  The  directors  of  the  company  vindi- 
cated the  appropriation  as  beneficial  to  the  company,  and  that 
similar  arrangements  were  not  unusual  among  railway  companies. 
Lord  Langdale  said :  "  Ample  powers  are  given  for  the  purpose 
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of  constructing  and  maintaining  the  railway,  and  for  doing  all 
those  things  required  for  its  proper  use  when  made.  But  I  ap- 
prehend that  it  has  nowhere  been  stated  that  a  railway  company, 
as  such,  has  power  to  enter  into  all  sorts  of  other  transactions. 
Indeed,  it  has  been  very  properly  admitted  that  railway  companies 
have  no  right  to  enter  into  new  trades  or  businesses  not  pointed  out 
by  the  acts.  But  it  has  been  contended  that  they  have  a  right  to 
pledge,  without  limit,  the  funds  of  the  company  for  the  encour- 
agement of  other  transactions,  however  various  and  extensive, 
provided  that  the  object  of  that  liability  is  to  increase  the  traffic 
upon  the  railway,  and  thereby  to  increase  the  profit  to  the  share- 
holders. 

"  There  is,  however,  no  authority  for  anything  of  that  kind. 
It  has  been  stated  that  these  things,  to  a  small  extent,  have  been 
frequently  done  since  the  establishment  of  railwjiys;  but  unless 
the  acts  so  done  can  be  proved  to  be  in  conformity  with  the  powers 
given  by  the  special  acts  of  Parliament,  under  which  those  acts 
are  done,  they  furnish  no  authority  whatever.  In  the  East 
Anglian  Railway  Co.  v.  The  Eastern  Counties  Railway  Co.,  11 
C.  B.  803,  the  court  say  the  statute  incorporating  the  defendants' 
company  gives  no  authority  respecting  the  bills  in  Parliament  pro- 
moted by  the  plaintiflFs,  and  we  are  therefore  bound  to  say  that  any 
contract  relating  to  such  bills  is  not  justified  by  the  act  of  Parlia- 
ment, is  not  within  the  scope  of  the  authority  of  the  company  as  a 
corporation,  and  is  therefore  void." 

We  have  selected  these  cases  to  illustrate  the  principle  upon 
which  the  decision  of  this  case  has  been  made.  It  is  not  a  new 
principle  in  the  jurisprudence  of  this  court.  It  was  declared  in 
the  early  case  of  Head  v.  Providence  Insurance  Co.,  2  Cr.  127,  and 
has  been  reaffirmed  in  a  number  of  others  that  follow  it.  Bank 
of  Augusta  V.  Earle,  13  Pet.  519;  Perrine  v,  Ches.  &  Ohio  Rail- 
road Co.,  9  How.  172. 
.  It  is  contended,  that  because  the  steamboat  was  delivered  to  the 
/  defendants,  and  has  been  converted  to  their  use,  they  are  re- 
/  sponsible.*  It  is  enough  to  say  in  reply  to  this  that  the  plaintiff 
was  not  the  owner  of  the  boat,  nor  does  he  claim  under  an  assign- 
ment of  the  owner's  interest.  His  suit  is  instituted  on  the  notes, 
as  an  endorsee ;  and  the  only  question  is,  had  the  corporation  the 
capacity  to  make  the  contract  in  the  fulfilment  of  which  tbey  were 
executed?  The  opinion  of  the  court  is,  that  it  was  a  departure 
from  the  business  of  the  corporation,  and  that  their  officers  ex- 
ceeded their  authority. 

Judgment  affirmed. 

'  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — ^Ed. 
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GEORGE  H.  DAVIS  and  Others  v.  OLD  COLONY  RAIL- 
ROAD CO. 
SAME  V.  SMITH  AMERICAN  ORGAN  CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  June 

28,  1881. 

[Reported  in  131  Massachusetts  Reports  258.] 

Gray,  Ch.  J.  These  actions  are  brought  upon  an  agreement 
signed  by  the  Old  Colony  Railroad  Co.  in  the  sum  of  $6000,  and 
by  the  Smith  American  Organ  Co.  in  the  sum  of  $5000,  and  by 
other  corporations,  partnerships  and  individuals  in  various  sums, 
amounting  in  all  to  more  than  $290,000. 

The  agreement  is  in  these  words  i^^oston,  January  23,  1872. 
We  the  undersigned  subscribers  hereby  agree,  each  with  the  other, 
that  we  will  contribute  toward  any  deficiency  (should  there  be 
one)  that  may  arise  toward  defraying  the  expenses  of  the  World's 
Peace  Jubilee  and  International  Musical  Festival,  to  be  held  in 
Boston,  commencing  on  the  17th  of  June  and  closing  on  the  4th 
of  July  next,  in  such  proportions  as  the  amounts  affixed  to  our 
several  names  bear  to  the  whole  amount  subscribed ;  provided  that 
no  subscription  shall  be  binding  until  the  whole  amount  subscribed 
shall  reach  the  sum  of  two  hundred  thousand  dollars,  and  that  no 
expenditure  be  incurred  except  under  the  authority  of  the  execu- 
tive committee,  which  committee  shall  represent  the  subscribers, 
and  consist  of  ten  or  more  persons,  who  may  be  chosen  by  the 
first  six  subscribers  hereto." 

At  the  trial  of  the  first  action,  the  plaintiffs  offered  to  prove 
that  the  signature  of  each  corporation  was  made  by  authority  of 
its  directors,  with  the  reasonable  belief  that  the  holding  of  the 
festival  proposed  would  be  of  great  pecuniary  benefit  to  the  cor- 
poration by  increasing  its  proper  business,  and  that  the  signature 
would  promote  such  holding;  that  the  festival  was  held  as  men- 
tioned in  the  agreement  of  guaranty ;  and  that  the  reasonable  ex- 
penditures therefor,  made  under  authority  of  the  plaintiffs,  who 
relied  upon  that  agreement  in  making  them,  exceeded  the  receipts 
by  more  than  $200,000. 

The  only  point  argued  and  decided  when  one  of  these  cases 
was  before  us  upon  demurrer  to  the  declaration  was,  that  the 
promise  of  the  subscribers  was  to  the  executive  committee  there- 
in mentioned,  and  that  these  plaintiffs  as  such  committee  were  the 
proper  parties  to  sue  thereon.  Davis  v.  Smith  American  Organ 
Co.,  117  Mass.  456. 

The  principal  question  now  presented  by  the  answer,  and  which 
lies  at  the  threshold  of  each  case,  is  whether  it  was  within  the 
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power  of  the  defendant  corporation  to  bind  itself  by  such  an 
agreement.  Upon  full  consideration  of  the  elaborate  arguments 
of  counsel  upon  that  question  the  court  is  of  opinion  that  the 
agreement  is  ultra  vires,  and  therefore  no  action  can  be  main- 
tained upon  it  agamst  either  defendant. 

The  reported  cases  on  the  subject  are  so  numerous,  that  we 
shall  refer  to  comparatively  few  of  them,  except  the  principal 
cases  in  England  and  the  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  this  court. 

A  corporation  has  power  to  do  such  business  only  as  it  is  au- 
thorized by  its  act  of  incorporation  to  do,  and  no  other.  It  is  not 
held  out  by  the  Government,  nor  by  the  stockholders,  as  author- 
ized to  make  contracts  which  are  beyond  the  purposes  and  scope 
of  its  charter.  It  is  not  vested  with  all  the  capacities  of  a  natural 
person,  or  of  an  ordinary  partnership,  but  with  such  only  as  its 
charter  confers.  If  it  exceeds  its  chartered  powers,  not  only  may 
the  Government  take  away  its  charter,  but  those  who  have  sub- 
scribed to  its  stock  may  avoid  any  contract  made  by  the  corpora- 
tion in  clear  excess  of  its  powers.  If  it  makes  a  contract  mani- 
festly beyond  the  powers  conferred  by  its  charter,  and  therefore 
unlawful,  a  court  of  chancery,  on  the  application  of  a  stockholder, 
will  restrain  the  corporation  from  carrying  out  the  contract ;  and 
a  court  of  common  law  will  sustain  no  action  on  the  contract 
against  the  corporation. 

Every  person  who  enters  into  a  contract  with  a  corporation  is 
bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacity, 
especially  where,  as  in  this  commonwealth,  all  acts  of  incorpo- 
ration are  deemed  public  acts,  and  every  corporation  organized 
under  general  laws  is  required  to  file  in  the  office  of  the  Secretary 
of  the  commonwealth  a  certificate  showing  the  purpose  for  which 
the  corporation  is  constituted.  Gen.  Stats,  c.  3,  §  5 ;  Stat.  1870, 
c.  224,  §§7,  11;  Whittenton  Mills  v.  Upton,  10  Gray,  582,  598; 
Richardson  v.  Sibley,  1 1  Alien,  65,  72 ;  Pearce  v.  Madison  &  In- 
dianapolis Railroad,  21  How.  441,  443;  East  Anglian  Railways  v. 
Eastern  Counties  Railway,  11  C.  B.  775,  811 ;  Ashbury  Railway 
Carriage  &  Iron  Co.  v»  Riche,  L.  R.  7  H.  L.  653. 

There  is  a  clear  distinction,  as  was  pointed  out  by  Campbell,  J., 
in  Zabriskie  v.  Cleveland,  Columbus  &  Cincinnati  Railroad,  23 
How.  381,  398;  by  Hoar,  J.,  in  Monument  Bank  v.  Globe  Works, 
10 1  Mass.  57,  58,  and  by  Lord  Chancellor  Cairns  and  Lord  Hath- 
erley  in  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riche,  L.  R. 
7  H.  L.  668, 684,  between  the  exercise  by  a  corporation  of  a  power 
not  conferred  upon  it,  varying  from  the  objects  of  its  creation  as 
declared  in  the  law  of  its  organization,  of  which  all  persons  deal- 
ing with  it  are  bound  to  take  notice,  and  the  abuse  of  a  general 
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power,  or  the  failure  to  comply  with  prescribed  formalities  or  reg- 
ulations, in  a  particular  instance,  when  such  abuse  or  failure  is  not 
known  to  the  other  contracting  party.^ 

The  Old  Colony  Railroad  Co.  is  a  railroad  corporation  estab- 
lished by  public  statutes  of  the  commonwealth  for  the  purpose  of 
constructing  and  maintaining  a  railroad  and  carrying  passengers 
and  freight  thereon.  Stats.  1844,  c.  150;  1854,  c.  133;  1862, 
c.  149;  1872,  c.  143.  The  holding  of  a  "  world's  peace  jubilee  and 
international  musical  festival "  is  an  enterprise  wholly  outside 
the  objects  for  which  a  railroad  corporation  is  established ;  and  a 
contract  to  pay,  or  to  guarantee  the  payment  of,  the  expenses  of 
such  an  enterprise  is  neither  a  necessary  nor  an  appropriate 
means  of  carrying  on  the  business  of  the  railroad  corporation,  is 
an  application  of  its  funds  to  an  object  unauthorized  and  im- 
pliedly prohibited  by  its  charter,  and  is  beyond  its  corporate 
powers.  Such  a  contract  cannot  be  held  to  bind  the  corporation, 
by  reason  of  the  supposed  benefit  which  it  may  derive  from  an 
increase  of  passengers  over  its  road,  upon  any  grounds  that  would 
not  hold  it  equally  bound  by  a  contract  to  partake  in  or  to  guaran- 
tee the  success  of  any  enterprise  that  might  attract  population  or 
travel  to  any  city  or  town  upon  or  near  its  line.  It  follows  that 
in  the  first  of  the  actions  before  us  there  must  be  judgment  for 
the  defendant. 

The  same  reasons  are  no  less  applicable  to  manufacturing  and 
trading  corporations,  established  under  general  laws,  and  the 
purposes  of  which  are  required  by  those  laws  to  be  stated  in  their 
articles  of  association.  The  Smith  American  Organ  Co.  was 
organized  under  the  general  act  of  1870,  c.  224,  and  the  purposes 
of  its  incorporation  are  limited  by  its  articles  of  association,  as 
appearing  in  the  certificate  thereof  filed  in  the  office  of  the  Sec- 
retary of  the  commonwealth  pursuant  to  that  act,  to  "  the  manu- 
facture and  sale  of  reed  organs  and  other  musical  instruments." 
The  power  to  manufacture  and  sell  goods  of  a  particular  de- 
scription does  not  include  the  power  to  partake  in,  or  to  guarantee 
the  profits  of,  an  enterprise  that  may  be  expected  to  increase  the 
use  of  or  the  demand  for  such  goods.  The  case  of  Ashbury  Rail- 
way Carriage  &  Iron  Co.  v.  Riche,  before  cited,  is  directly  in  point. 

This  ground  being  decisive  of  the  second  action,  it  becomes  un- 
necessary to  consider  the  other  objections  to  its  maintenance,  and 
the  plaintiffs'  exceptions  must  be  overruled. 

JW.  F.  Dickinson,  Jr,,  and*/.  Fox  for  the  plaintiffs. 

/.  H.  Benton,  Jr.,  for  the  defendant  in  the  first  case. 

R.  D.  Smith,  C.  Allen  with  him,  for  the  other  defendant. 

*A  portion  of  the  opinion  containing  a  citation  and  discussion  of  nu- 
merous cases  has  been  omitted. — Ed. 
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LUCAS,  Cashier,  Etc.,  v.  THE  WHITE  LINE  TRANS- 
FER CO. 

In  the  Supreme  Court  of  Iowa,  December  23,  1886. 

[Reported  in  70  Iowa  Reports  541.] 

Action  by  plaintiff  to  recover  contribution  as  co-surety  on  a 
bond.  Defendant  answered.  Plaintiff  demurred  to  the  answer. 
The  demurrer  was  sustained,  and  the  defendant  appeals.  Facts 
necessary  to  an  understanding  of  the  case  appear  in  the  opinion. 

Cummins  &  Wright  for  appellant. 

Goode  &  Phillips  for  appellee. 

Rothrock,  J. — I.  The  petition  shows  that  the  Valley  National 
Bank  and  White  Line  Transfer  Co.  are  corporations  organized 
under  the  laws  of  Iowa ;  that  for  the  purpose  of  securing  to  the 
Philip  Best  Brewing  Co.  payment  for  such  beer  as  Leach  &  Mc- 
CuUum  should  purchase  of  said  brewing  company,  said  bank  by 
its  cashier  and  said  transfer  company  by  its  secretary,  J.  O.  Perrin, 
became  sureties  for  said  Leach  &  McCullum  in  a  bond  for  $1500 
made  to  said  brewing  company,  as  obligees ;  that  subsequently  the 
said  Leach  &  McCullum  failed  in  business,  and  refused  to  pay 
their  indebtedness  to  the  brewing  company,  and  on  May  27,  1884, 
executed  their  note  to  the  said  bank  and  transfer  company,  pay- 
able on  demand,  and  in  consideration  of  the  payees  therein  assum- 
ing to  pay  $1500  to  said  brewing  company ;  that  on  May  28,  1884, 
the  following  letter  was  directed  to  and  accepted  by  the  brewing 
company : 

"  Philip  Best  Brewing  Co.,  Milwaukee,  Wisconsin — ^Dear  Sir  : 
By  an  arrangement  with  Leach  &  McCullum,  and  in  view  of  the 
fact  that  we  were  sureties  to  you  for  them,  we  have  assumed  fif- 
teen hundred  dollars  (the  measure  of  our  obligations  as  sureties) 
of  their  indebtedness  to  you.  Very  respectfully,  etc., 

W.  D.  Lucas,  Cashier. 
White  Line  Transfer  Co., 
P.  J.  Mills,  President." 

That  on  the  30th  day  of  September,  1884,  the  brewing  company 
made  demand  for  the  sum  of  $1500  and  interest,  and  plaintiff, 
after  requesting  the  transfer  company  to  pay  its  half  thereof,  and 
its  refusing  to  do  so,  paid  to  said  Brewing  company,  "  on  said 
suretyship,"  the  sum  of  $1572.51 ;  that  on  the  28th  day  of  May, 
1884,  suit  in  attachment  was  brought  in  the  name  of  plaintiff  and 
defendant,  and  against  Leach  &  McCullum,  on  the  said  note,  dated 
May  2y,  1884,  and  judgment  recovered  thereon ;  that  the  amount 
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paid  to  the  brewing  company  exceeds  the  amount  realized  from 
the  attachment  proceedings  by  the  sum  of  $1267.79;  that  the  in- 
terest thereon  is  $35.56,  making  a  total  of  $1303.35 ;  that  gen- 
eral execution  was  issued  in  the  judgment  against  Leach  &  Mc- 
CuUum,  and  returned  nulla  bona.  Wherefore  the  plaintiff  claims 
that  the  transfer  company,  as  co-surety  in  said  bond,  should  con- 
tribute one  half  the  last  named  sum,  being  $651.67,  and  asks  judg- 
ment therefor. 

The  plaintiff  attached  to  the  petition  a  copy  of  the  bond  to  the 
brewing  company  signed  by  the  firm  and  individual  names  of 
Leach  &  McCullum,  and  also  signed :  "  W.  D.  Lucas,  Cashier. 
White  Line  Transfer  Co.,  J.  O.  Perrin,  Secretary."  There 
are  also  attached  copies  of  attachment,  and  indemnifying  bonds 
given  in  the  attachment  proceedings,  signed  by  Lucas,  cashier, 
and  the  transfer  company,  as  above,  and  also  copies  of  pleadings 
and  stipulations  in  said  attachment  proceedings,  signed  by  attor- 
neys purporting  to  act  for  both  the  bank  and  the  transfer  com- 
pany, who  were  joined  as  plaintiffs  in  said  attachment  proceed- 
ings. 

The  White  Line  Transfer  Co.,  the  defendant,  filed  an  answer, 
stating,  in  substance,  that  the  sole  object  of  its  organization  was 
to  engage  in  the  "  general  freight  and  transfer  business ;  "  that  it 
had  no  power  or  authority  to  become  surety  for  the  debt  of  an- 
other ;  that  the  secretary  of  said  company,  in  signing  the  name  of 
the  defendant  to  the  bond  given  to  the  brewing  company,  and  the 
president  of  the  company,  in  signing  the  name  of  defendant  to 
the  letter  of  May  28,  1884,  did  so  without  authority  from  the 
directors  or  stockholders  of  the  defendant,  and  without  the  knowl- 
edge, on  the  part  of  many  of  them,  that  such  signatures  had  been 
or  were  to  be  made ;  that  the  note  executed  by  Leach  &  McCullum, 
dated  May  27,  1884,  payable  to  plaintiff  and  defendant,  was  so 
taken  by  plaintiff  without  any  knowledge  on  the  part  of  defend- 
ant's officers  or  stockholders  until  some  time  after  said  note  was 
in  the  possession  of  the  plaintiff ;  and  that  the  attachment  suit  and 
proceedings  based  on  said  note  were  commenced  and  carried  on 
without  the  knowledge  of  a  large  number  of  defendant's  stock- 
holders, who  held  a  large  share  of  the  stock.  The  answer  further 
states  that  the  company  never  received,  directly  or  indirectly,  any- 
thing for  signing  said  bond  or  letter,  or  on  account  of  said  attach- 
ment proceedings ;  that  neither  itself  nor  its  officers  had  any  au- 
thority to  sign  the  contracts,  or  do  the  acts  alleged  in  plaintiff's 
petition ;  and  that  said  contracts  were  and  are  ultravires.  To  the 
answer  was  attached  a  copy  of  defendant's  articles  of  incorpora- 
tion, in  which  appears  the  following  article:  "  (3)  Object.  Said 
corporation  shall  have  power  to  engage  in  the  general  freight  and 
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transfer  business,  and  such  other  business  as  may  not  be  incon- 
sistent therewith." 

To  this  answer  the  plaintiif  filed  a  demurrer,  on  the  grounds 
that  by  reason  of  the  matters  set  out  in  the  petition,  and  exhibits 
thereto,  and  by  reason  of  the  taking  of  said  note  in  favor  of  plain- 
tiff and  defendant,  and  the  proceedings  therein,  as  set  forth,  de- 
fendant was  estopped  from  setting  up  the  plea  of  ultra  vires :  and 
that  the  fact  that  some  of  the  stockholders  did  not  know  of  the 
proceedings  would  not  relieve  the  defendant  from  liability. 

P.  J.  Mills  and  J.  O.  Perrin  being  made  parties  defendant,  each 
demurred  to  the  petition  on  the  ground  that,  on  the  face  of  the 
petition  itself,  it  appeared  that  they  had  not  signed  any  of  the 
obligations  as  individuals,  and  that  the  petition  itself  made  no 
personal  claim  against  them. 

The  court  below  sustained  the  demurrer  to  the  answer,  and 
rendered  judgment  in  favor  of  plaintiff,  on  default  for  want  of 
answer,  for  the  sum  of  $268.02,  and  interest.  From  this  ruling 
and  judgment  the  defendant  appeals.  The  court  also  sustained 
the  demurrers  of  J.  O.  Perrin  and  P.  J.  Mills,  and  from  this  ruling 
the  plaintiff  appeals. 

As  to  the  last  ruling,  we  think  the  Circuit  Court  should  be  sus- 
tained, as  the  petition  does  not  state,  nor  attempt  to  state,  a  cause 
of  action  against  Perrin  and  Mills  as  individuals. 

II.  The  principal  question  involved  in  the  appeal  is  the  ruling 
on  the  demurrer  interposed  by  plaintiff  against  defendant's  an- 
swer. It  is  true,  the  demurrer  seems  to  be  based  on  the  idea  solely 
that,  by  the  conduct  of  the  defendant  subsequent  to  signing  the 
original  bond,  it  has  estopped  itself  from  setting  up  the  plea  of 
want  of  power  or  authority  to  sign  the  bond.  The  two  following 
propositions  are  proper  to  be  considered:  (i)  Had  the  officers 
of  the  defendant  power  to  bind  the  corporation  by  placing  its  name 
on  the  bond  in  question?  (2)  If  they  had  no  such  power,  has 
the  corporation,  or  its  officers,  so  acted  in  relation  thereto  subse- 
quently, as  to  prevent  or  estop  the  corporation  from  now  setting 
up  the  plea  of  want  of  power  ? 

The  corporation  defendant  is  acting  under  the  general  incor- 
poration laws  of  the  State,  and  from  the  provisions  of  its  articles 
and  the  statute  it  derives  its  power.  A  corporation  exists  and  ex- 
ercises its  franchise  only  by  virtue  of  a  grant  from  the  legislative 
power.  The  granting  and  acceptance  of  a  charter  in  the  case  of 
private  corporations  for  pecuniary  profit  are  based  on  the  theory 
that  the  prosecution  of  the  business  proposed  will  be  a  benefit  to 
the  public,  and  that  the  investment  of  capital  therein  will  result  in 
pecuniary  profit  to  the  stockholders,  and  that  it  is  an  undertaking, 
on  the  part  of  the  corporation  and  all  of  its  stockholders,  that,  in 
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consideration  of  the  grant  of  power,  the  capital  shall  be  used  for 
the  prosecution  of  the  purpose  named  in  the  charter,  and  no  other. 
There  is  also  an  undertaking  on  the  part  of  the  corporation  with 
each  stockholder  that  the  capital  he  invests  shall  be  put  to  no  other 
use,  and  subject  to  no  other  hazard,  than  that  contemplated  by 
the  powers  expressed  in  the  charter,  and  that  those  things  which 
are  within  the  scope  or  object  of  the  corporation  shall  be  done  in 
the  manner  pointed  out  in  the  charter  and  the  laws  governing  its 
action.  But  corporations  and  their  officers  do  not  always  keep 
within  their  powers,  and  the  application  of  the  doctrine  of  ultra 
vires  is  often  attended  with  very  perplexing  questions.  By  the 
application  of  a  few  plain  rules,  however,  we  may  readily  reach 
the  proper  answer  to  the  question  involved  in  the  case.^ 

In  the  case  now  before  us  the  plaintiff  seeks  to  recover  contri- 
bution from  the  corporation  as  co-surety  on  the  bond  to  the  brew- 
ing company,  and  claims  ( i )  that  the  contract  of  suretyship  was 
within  the  defendant's  corporate  powers;  and  (2)  that,  if  it  were 
not  within  defendant's  corporate  powers,  it  has  so  acted  on  the 
contract  as  to  now  estop  it  from  pleading  ultra  vires.  It  is  claimed 
that  the  language  of  the  articles  of  incorporation,  defining  its  busi- 
ness to  be  *'  the  general  freight  and  transfer  business,  and  such 
other  business  as  may  not  be  inconsistent  therewith,'*  is  of  such 
a  general  character  as  to  cover  almost  any  kind  of  business.  This 
position,  it  seems  to  us,  is  not  tenable ;  for  the  language  itself  im- 
plies that  there  may  be  business  inconsistent  with  the  general 
freight  and  transfer  business.  The  name  of  the  corporation  indi- 
cated its  principal  business,  and  the  language  is  equivalent  to  say- 
ing it  may  do  such  other  business  as  is  consistent  with  the  freight 
and  transfer  business.  ''  Consistent "  means  standing  together,  or 
in  agreement  with.  If  the  capital  of  the  company  is  diverted 
into  some  other  line  of  business  entirely  foreign  to  the  freight  and 
transfer  business,  it  would  be  to  the  detriment  of,  and  therefore 
not  consistent  with,  the  latter.  But,  whatever  meaning  may  be 
attached  to  the  language  of  the  articles,  it  is  quite  certain  it  cannot 
include  the  contract  of  suretyship  in  question.  The  simple  act  of 
going  security  for  another  is  out  of  the  line  of  the  prosecution  of 
any  business.  It  is  a  mere  accommodation,  and  it  cannot  be  as- 
sumed that  the  articles  gave  the  officers  of  defendant  any  power 
to  jeopardize  its  capital  in  any  such  venture. 

It  is  no  part  of  the  ordinary  business  of  commercial  corpora- 
tions, and,  a  fortiori,  still  less  so  of  non-commercial  corporations, 
to  become  surety  for  others.  Under  ordinary  circumstances,  with- 
out positive  authority  in  this  behalf  in  the  grant  of  corporate 
power,  all  engagements  of  this  description  are  ultra  vires,  whether 

'A  portion  of  the  opinion  has  been  omitted. — Ed. 
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in  the  indirect  form  of  going  on  accommodation  bills,  or  otherwise 
becoming  liable  for  the  debts  of  others.  Green's  Brice,  Ultra 
Vires,  252;  Madison,  etc.,  Plank-Road  Co.  v.  Watertown,  etc., 
Plank-Road  Co.,  7  Wis.  59. 

It  seems  to  us  clear  that  the  corporation  defendant  had  no 
power  to  make  the  contract  of  suretyship  in  question ;  and,  for  the 
same  reasons,  it  is  just  as  clear  that  the  officers  of  the  corporation 
had  no  power  to  sign  the  letter  of  May  27th,  purporting  to  assume 
the  payment  of  the  amount  stipulated  in  the  bond.  Both  instru- 
ments, so  far  as  the  defendant  was  concerned^*  were  illegal  and 
void,  and  no  attempted  ratification  by  parties  having  no  power  to 
make  the  original  contract  could  make  it  valid,  no  matter  how 
often  such  attempts  were  made.  It  is  questionable,  on  the  authori- 
ties, whether  even  the  consent  of  all  the  stockholders  could  make  the 
contract  valid,  when  it  was  so  plainly  beyond  the  powers  granted 
by  their  corporation,  which  was,  in  duty  to  the  legislative  authori- 
ty, held  to  apply  its  capital  to  the  prosecution  of  the  business  for 
which  it  was  organized  and  for  which  it  received  the  grant  of 
power.  But  this  we  need  not  determine.  It  is  very  clear,  how- 
ever, on  authority  and  on  principle,  that  there  could  not  be  a  ratifi- 
cation without  the  consent  of  all  the  stockholders. 

It  appears  from  the  record  that  the  note  sued  on  in  attachment 
proceedings,  and  the  proceedings  themselves,  were  taken  and  car- 
ried through  without  the  knowledge  or  assent  of  the  stockholders 
or  directors,  and  that  the  corporation  defendant  received  no  bene- 
fit therefrom;  for  whatever  was  realized  therein  was  applied  on 
the  contract  of  suretyship,  which  was  void  as  against  the  defend- 
ant, and  was  so  applied  by  plaintiff  or  other  unauthorized  parties. 
Tracy  v.  Guthrie  Co.  AgrT  Soc,  47  Iowa,  27. 

It  is  further  claimed  that  the  corporation  defendant,  by  its  sig- 
nature to  the  bond  and  letter,  induced  the  plaintiff  to  become 
liable  on  the  bond  and  letter  also,  and  induced  plaintiff  also  to  pay 
the  amount  of  the  bond.  It  is  stated,  however,  in  the  petition 
that  the  defendant  refused  to  pay  its  half,  and  it  must  be  borne 
in  mind,  in  view  of  what  has  preceded,  that  the  brewing  company 
and  plaintiff  were  all  the  while,  at  and  after  the  time  of  signing  the 
bond,  charged  with  notice  that  the  officers  of  defendant  were  not 
authorized  to  bind  the  defendant,  and  that  attempts  to  do  so  on 
their  part  were  illegal  and  void;  and  in  this  respect  defendant's 
stockholders  are  innocent  parties,  while  the  plaintiff  is  not. 

We  are  therefore  of  the  opinion  that  the  Circuit  Court  erred  in 
sustaining  the  demurrer  to  the  answer  of  the  transfer  company, 
and  its  ruling  thereon  is  reversed,  and  the  cause  remanded. 

Reversed. 
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JOHN  A.  LESLIE,  Respondent,  v.  JACOB  LORILLARD 

et  al.,  Impleaded,  etc.  Appellants. 

In  the  Court  of  Appeals  of  New  York,  October  16,  1888. 

[Reported  in  no  New  York  Reports  519.] 

Appeal  by  defendants  Lorillard  and  the  Lorillard  Steamship 
Co.  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  Second  Judicial  Department,  entered  upon  an  order  made 
May  14,  1888,  which  affirmed  an  interlocutory  judgment  en- 
tered upon  an  order  overruling  a  demurrer  to  plaintiff's  com- 
plaint. 
The  averments  of  the  complaint  are  substantially  as  follows: 
The  plaintiff  is  a  stockholder  of  the  defendant,  the  Old  Do- 
ininion_Steamship  Co.,  of  Delaware.  In  the  year  1823.  the  Old 
Dominion  Steamship  Co.,  of  New  York  was  a  corporation  organ- 
ized under  the  laws  of  New  York,  and  was  engaged  in  the  busi- 
ness of  running  a  line  of  steamships  between  the  port  of  New 
York  and  certain  ports  in  the  State  of  Virginia.  The  defendant, 
the  Lorillard  Steamship  Co.,  was  also  a  New  York  corporation 
organized  for  the  business  of  navigating  the  ocean  by  steamships. 
The  defendant  Lorillard  was  a  director  and  the  president  of  the 
Lorillard  Co.,  and  had  entire  control  of  it ;  the  other  directors,  ex- 
cept one,  who  was  a  brother-in-law,  being  his  clerks  and  em- 
ployees. In  and  prior  to  the  summer  of  1873,  said  Lorillard,  "  for 
the  purpose  of  extorting  large  sums  of  money  from  the  Old  Do- 
minion Steamship  Co.,  of  New  York,  stated  to  the  officers  of  said 
corporation  that  the  said  Lorillard  Steamship  Co.  intended  to  put 
on  and  run  a  line  of  steamships,  between  the  ports  above  men- 
tioned, in  opposition  to  the  steamships  of  said  Old  Dominion 
Steamship  Co. ;  and  to  deceive  the  officers  of  said  company,  and 
cause  them  to  believe  that  a  formidable  opposition  would  be  es- 
tablished against  said  company,  said  Lorillard  caused  said  Loril- 
lard Steamship  Co.  to  lease  docks  at  Norfolk  and  other  places, 
and  to  hire  agents  and  servants  at  different  points;  and  in  or 
about  the  month  of  October,  1873,  said  Lorillard  caused  said 
Lorillard  Steamship  Co.  to  put  on  and  run  a  line  of  steamships 
between  said  ports  in  opposition  to  said  Old  Dominion  Steamship 
Co.,  of  New  York."  Said  Lorillard  continued  to  run  his  steam- 
ships at  great  loss,  and  at  his  own  expense,  until  his  efforts  were 
successful  in  deceiving  the  officers  of  the  Old  Dominion  Co.  into 
the  belief  that  a  powerful  opposition  line  had  been  established ;  and 
in  Januar}-.  1874,  an  agreement,  running  between  the  Old  Do- 
minion Co.  and  Lorillard  and  his  company,  was  signed  by  the 
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president  of  each  company,  and  by  Lorillard  for  himself,  by  the 
terms  of  which,  in  consideration  of  a  monthly  payment  to  him, 
Lorillard  and  his  company  agreed  to  discontinue  running  their 
vessels,  or  any  others,  between  the  ports  mentioned,  and  that 
they  would  not  charter  or  sell  the  vessels  to  any  other  company  or 
persons  to  be  used  on  that  route,  and  would  not  become  in  any 
way  interested  in  the  running  of  steamships  between  those  places ; 
that,  in  February,  1875,  the  defendant,  the  Old  Dominion  Steam- 
.  ship  Co.,  of  Delaware,  was  formed  under  the  laws  of  that  State, 
and  succeeded  to  the  business  of  the  New  York  company,  and 
*'  became  vested  with  the  property  of  said  last-named  company, 
which  was  duly  conveyed  and  assigned  to  it  and  subjected  to  the 
liabilities  and  contracts  of  said  company."  This  new  company 
continued  making  payments  to  Lorillard  under  the  contract  men- 
tioned until  February,  1878,  when  disputes  arose  between  the 
various  parties  and  a  new  contract  was  entered  into  in  October, 
1878.  By  this  latter  contract  the  previous  contract  was  can- 
celled, and  in  consideratioa  of  the  payment  of  a  gross  sum  of 
money  and  of  certain  monthly  payments,  to  be  continued  through 
five  years  from  February,  1879,  Lorillard  and  his  company  again 
agreed  not  to,  run,  or  to  be  in  any  way  interested  in  the  running 
of  steamships  between  the  ports  named.  The  Delaware  company 
made  all  the  payments  called  for  under  the  second  agreement  up 
to  August,  1881,  when  further  payment  of  the  monthly  subsidies 
was  enjoined  in  an  action  brought  by  this  plaintiff.  Plaintiff 
alleges  that  prior  to  the  commencement  of  this  action,  and  in  Feb- 
ruary, 1884,  he  requested  the  Delaware  Steamship  Co.  to  pay  no 
more  moneys  and  to  commence  an  action  for  the  cancellation  of 
the  contract  and  for  the  recovery  back  of  the  moneys  paid  under 
the  contracts.  This  demand  was  in  a  letter,  and  the  reply  to  it 
contains  a  resolution  of  the  board  of  directors  refusing  to  take 
the  action  requested.  Plaintiff  also  alleges  the  commencement  of 
an  action  in  February,  1884,  by  Lorillard  against  the  Delaware 
company,  to  recover  the  monthly  payments,  payable  under  the 
contract  from  and  after  August,  1881,  and  that  the  Delaware  com- 
pany did  not  intend  to  defend  it. 

The  relief  demanded  is  an  injunction  against  the  Delaware 
company's  making  payments  under  the  contract;  against  Loril- 
lard from  prosecuting  his  action ;  the  cancellation  of  the  contract 
and  the  repayment  by  Lorillard  of  all  moneys  received. 

Defendants  Lorillard  and  the  Lorillard  Steamship  Co.  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  consti- 
tuting a  cause  of  action. 

Asa  Bird  Gardiner  for  appellants. 

Thomas  S.  Moore  for  respondent. 
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Gray,  J.    The  defendants  Lorillard  and  the  Lorillard  Steam- 
ship Co.  have  demurred  to  the  complaint  on  the  ground  that  it 

did  not  state  facts  sufficient  to  constitute  a  cause  of  action.    We 

-  ■  — — -* 

are  thus  required  to  examine  this  pleading  and  to  see  whether, 
allowing  to  its  averments  all  the  force  and  truth  such  a  ground 
of  demurrer  concedes,  it  may  be  sustained  as  the  foundation  of 
an  action  for  equitable  relief. 

Our  decision  of  the  question  will  necessarily  turn  upon  the 
validity  of  the  contracts  which  are  set  forth.  An  extended  dis-* 
cussion  of  the  principles  controlling  the  making  and  enforce- 
ment of  corporate  contracts  is  unnecessary.  By  frequent  adjudi- 
cations certain  principles  are  well  settled  and  have  become 
familiar. 

The  contracts  of  corporations  are  said  to  be  ultra  vires  when  \ 
they  involve  some  adventure  or  undertaking  not  within  the  scope  J 
of  their  charter,  which  is  their  rule  of  corporate  action.  In  the 
granting  of  charters,  the  legislature  is  presumed  to  have  had  in 
view  the  public  interest;  and  public  policy  is  (as  the  interest  of 
stockholders  ought  to  be)  concerned  in  the  restriction  of  corpora- 
tions within  chartered  limits,  and  a  departure  therefrom  is  only 
deemed  excusable  when  it  cannot  result  in  prejudice  to  the  public 
or  to  the  stockholders.  As  artificial  creations  they  have  no  powers 
or  faculties,  except  those  with  which  they  were  endowed  when 
created ;  and  when,  as  is  frequently  the  case,  they  act  in  excess  of 
tlieir  powers,  the  question  will  be :  Is  the  act  prohibited  as  preju- 
dicial to  sgnie  public  interest,  or  is  it  an  act  not  unlawful  in  that 
sense,  but  prejudicial  to^the  stockholders?  The  rule,  however,  is 
well  settled  that  the  plea  ol  uRra  vires  should  not  prevail  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  accomplish 
legal  wrong. 

In  suits  between  the  corporation  and  strangers  dealing  with  it 
the  question  is  whether  the  act  is  one  the  corporation  is  not  au- 
thorized to  perform  under  any  circumstances ;  or  one  that  it  may 
perform  for  some  purposes  or  under  certain  conditions.    In  the 
first  case  it  is  ultra  vires  and  there  can  be  no  recovery;  because 
the  party  dealing  with  the  corporation  is  bound  to  know,  from 
the  law  of  its  existence,  that  it  has  no  power  to  perform  it.    In 
the  second  case,  the  issue  will  turn  upon  whether  the  party  deal- 
ing with  it  is  aware  of  the  intention  to  perform  the  act  for  some 
unauthorized  purpose,  or  whether  the  attendant  circumstances 
justify  its  performance.    In  actions  by  stockholders,  which  assail  \ 
the  acts  of  their  directors  or  trustees,  courts  will  not  interfere  un-    \ 
less  the  powers  have  been  illegally  or  unconscientiously  executed,     1 
or  unless  it  be  made  to  appear  that  the  acts  were  fraudulent  or    / 
collusive  and  destructive  of  the  rights  of  the  stockholders.    Mere  ^ 


468  LESLIE  V.  LORILLARD  et  uL  [CHAP.  III. 

errors  of  judgment  are  not  sufficient  as  grounds  for  equity  in- 
terference ;  for  the  powers  of  those  entrusted  with  corporate  man- 
agement are  largely  discretionary. 

Testing  by  these  rules  the  case  made  by  plaintiff  in  his  com- 
plaint, we  find,  in  considering  that  pleading,  that  the  only  respect 
in  which  the  contracts  in  question  could  be  viewed  as  prejudicial 
to  public  interests,  and,  therefore,  become  the  subject  of  judicial 
condemnation,  as  being  against  public  policy,  would  be  that  they 
were  in  restraint  of  competition  and  tended  to  create  a  monopoly. "^ 

The  conclusion  at  which  we  have  arrived,  as  to  these  contracts, 
would  seem  to  dispose  of  this  case  and  make  further  considera- 
tion useless ;  for  the  plaintiff  makes  them  the  basis  of  his  action. 
The  relief  he  has  sought  is  the  prevention  of  a  misappropriation 
of  corporate  funds  by  the  officers  of  the  company,  and  the  annul- 
ment of  these  contracts  as  obtained  by  deception. 

We  do  not  question  the  right  of  stockholders  to  complain  of 
any  diversion  of  the  capital  and  assets  to  purposes  not  authorized 
by  the  charter,  and  to  arrest  by  suit  an  unauthorized  course  of 
dealing  which  results  in  such  diversion.  The  powers  of  a  court  of 
equity  may  be  put  in  motion  at  the  instance  of  a  single  stock- 
holder, if  he  can  show  that  the  corporation  is  employing  its  stat- 
utory powers  for  the  accomplishment  of  purposes  not  within  the 
scope  of  its  institution.  Angell  and  Ames  on  Corporations,  sec. 
393.  But  this  is  not  such  a  case./^he  contracts  were  within  the 
power  of  the  corporation  to  make,  and  if  they  were  free  from  the 
taint  of  fraud  and  were  not  procured  to  be  made  by  some  collu- 
sion or  conspiracy,  then  they  are  binding  upon  the.  company  and 
constitute  an  obligation  which  the  officers  must  discharge.* 

We  think  as  these  contracts  were  not  ultra  vires,  or  assailable  on 
grounds  of  public  policy,  that  they  were  such  as  came  within  the 
discretionary  powers  of  the  board  of  management  to  make  in  the 
interest  of  the  corporation.  Within  the  limits  of  the  chartered  au- 
thority the  officers  of  a  corporation  have  the  fullest  power  to 
regulate  its  concerns  according  to  their  best  judgment.  It  is  true 
that  the  powers  conferred  upon  its  agents  by  the  charter  of  a  cor- 
poration cannot  be  transcended  by  any  considerations  of  expedi- 
ency which  they  suppose  may  result  to  the  stockholders  from  an 
act  not  within  the  scope  of  their  authority  (5  Denio,  567)  ;  but 
these  contracts  were  such  as  the  corporation  could  legitimately 
make  and  consequently  came  within  the  scope  of  the  ordinary 
powers  of  corporate  management. 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
—Ed. 

*  So  much  of  the  opinion  as  relates  to  the  question  of  fraud  and  decep- 
tion has  been  omitted. — Ed. 
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The  conclusions  at  which  we  have  arrived  render  further  dis- 
cussion of  the  questions  in  this  record  unnecessary. 

The  interlocutory  judgment  overruHng  the  demurrer  should  be 
reversed,  the  demurrer  sustained  and  the  complaint  dismissed, 
with  costs. 

All  concur  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  accordingly.  . 


CHEWACLA  LIME  WORKS  v,  DISMUKES,  FRIERSON 

&  CO. 

In  the  Supreme  Court  of  Alabama,  December  Term,  1888. 

[Reported  in  87  Alabama  Reports  344.] 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  action  was  brought  by  the  appellees,  suing  as  partners, 
against  the  appellant,  a  private  corporation ;  and  was  commenced 
before  a  justice  of  the  peace  on  the  Sth  of  January,  1884.  The 
cause  of  action,  as  endorsed  on  the  justice's  warrant,  was,  "  $80, 
due  June  22,  1882,  for  goods,  wares  and  merchandise  sold  by 
plaintiffs  to  defendant  on  the  22d  of  February,  1882,  with  the 
interest  thereon."  On  appeal  to  the  Circuit  Court,  the  defendant 
filed  two  pleas :  the  first  alleging  that  the  defendant  never  bought 
the  goods,  nor  promised  or  assumed  in  any  maimer  to  pay  for 
them ;  and  the  second,  that  the  goods  were  bought  by  the  Chewacla 
Lime  Co.,  without  authority  of  law ;  that  the  contract  was  ultra 
vires,  and  not  binding  on  the  defendant  as  the  successor  of  said 
Chewacla  Lime  Co.  Issue  was  joined  on  both  of  these  pleas.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs  proved  the 
sale  of  the  goods  to  the  Chewacla  Lime  Co.,  and  their  value ;  and 
the  defendant,  after  introducing  the  original  act  incorporating  the 
Chewacla  Lime  Co.,  and  the  amendatory  act  changing  its  name, 
proved  that  said  corporation,  at  the  time  of  the  sale  of  the  goods, 
"  was  keeping  a  store  and  carrying  on  a  mercantile  business,  and 
bought  said  goods  for  the  purpose  of  selling  the  same  at  a  profit, 
as  other  merchants  do."  The  original  act  of  incorporation  was 
approved  on  the  9th  of  December,  1862,  and  the  amendatory  act 
on  the  15th  of  February,  1883.  The  material  parts  of  each  are 
copied  in  the  opinion  of  this  court.  This  being  all  the  evidence, 
the  court  charged  the  jury,  on  request,  that  they  must  find  for 
the  plaintiff,  if  they  believed  the  evidence.  The  defendant  ex- 
cepted to  this  charge,  and  it  is  here  assigned  as  error. 
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Harrison  &  Ligon  for  appellant. 

John  M.  Chilton  contra. 

Clopton,  J.  By  an  act  of  the  General  Assembly,  amending 
the  act  "  to  incorporate  the  Chewacla  Lime  Co.,"  the  name  of  the 
corporation  was  changed  to  the  "  Chewacla  Lime  Works."  The 
fifth  section  of  the  amendatory  act  provides :  "  THat  the  said  Che- 
wacla Lime  Works  shall  succeed,  and  does  hereby  succeed,  to  all 
the  rights,  privileges  and  immunites,  and  franchises  and  property, 
that  was  of  and  belonging  to  the  said  Chewacla  Lime  Co.,  and 
shall  be  subject  to  all  liabilities  and  charges  legitimately  due  from 
the  said  Chewacla  Lime  Co."  Acts  1882-83,  P-  369- 

This  action  was  commenced  in  a  justice's  court,  and  was 
brought  by  appellees  to  recover  the  price  of  goods,  which  the 
endorsement  on  the  summons  avers  were  sold  to  the  Chewacla 
Lime  Works,  by  which  name  the  corporation  is  sued;  while  the 
evidence  shows  that  the  goods  were  sold  to  the  Chewacla  Lime 
Co.  before  the  amendment  of  the  charter.  On  appeals  from 
judgments  of  justices  of  the  peace,  the  cause  "  must  be  tried  de 
novo,  and  according  to  equity  and  justice,  without  regard  to  any 
defect  in  the  summons  or  other  process,  or  proceedings  before  the 
justice."  Code,  1886,  §  3405.  The  corporation,  notwithstanding 
the  change  of  name,  is  one  and  the  same  entity.  The  averments  of 
the  statement  of  the  cause  of  action  might  have  been  more  fprmal, 
but  there  is  no  substantial  variance  between  them  and  the  proof. 

It  clearly  appears  that  at  the  time  of  the  sale  and  delivery  of 
the  goods,  the  corporation  was  engaged  in  carrying  on  a  general 
mercantile  business,  for  which  purpose  they  were  bought.  The 
material  ground  on  which  the  defendant  resists  a  recovery  is  that 
the  Chewacla  Lime  Co.  had  no  authority  to  engage  in  such  busi- 
ness, and  that  the  contract  of  purchase  is  ultra  vires.  The  ques- 
tion raised  involves  the  application  of  only  a  few  principles  of 
law,  which  may  be  regarded  elementary>/  As  corporations  derive 
their  existence  and  capacity  from  a  special  statute,  or  a  general 
law  empowering  them  to  organize,  they  cannot  exercise  any 
power,  or  act  in  any  capacity,  not  authorized  by  the  act  of  incor- 
poration, or  the  general  law.  A  corporation  has  no  implied  au- 
thority to  engage  in  any  business  other  than  the  particular  enter- 
I  prise  for  which  it  is  chartered,  or  to  do  any  act,  or  make  any  con- 
tract, not  in  pursuance  of  the  purposes  for  which  it  was  created. 
Authority  to  carry  on  a  particular  business  includes  authority  to 
conduct  it  in  the  usual  and  customary  modes.  Within  the  scope 
and  purview  of  the  chartered  powers,  the  business  for  which  the 
corporation  was  chartered  may  be  conducted  in  the  same  manner 
as  individuals  would  conduct  the  same  enterprise  under  similar 
circumstances.     But  any  transaction  or  contract  beyond  this,  not 
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necessary  or  proper  to  enable  the  corporation  to  answer  the  pur- 
poses of  its  creation,  is  void. 

The  grant  of  powers  conferred  on  the  Chewacla  Lime  Co.  by 
the  original  act  of  incorporation,  on  which  plaintiffs  base  the  au- 
thority, is  in  the  following  language :  "  Shall  be,  and  are  hereby.^ 
made  able  and  capable  in  law  to  have,  purchase,  receive,  possess 
and  enjoy,  and  realize  to  them  and  their  successors,  lands,  rights, 
tenements,  hereditaments,  goods,  chattels,  and  effects,  in  any 
amount  the  body  corporate  may  deem  necessary  to  carry  all  the 
objects  of  said  corporation  into  full  force  and  eflfect,  which  objects 
are,  to  mine  lime-rock^  and  manufacture  the  same ;  and  to  keep 
up  and  run  such  machinery  as  may  be  necessary  to  saw  lumber 
and  make  barrels  for  the  packing  of  said  lime,  and  the  same  to 
sell,  devise,  grant,  alien,  and  dispose  of."  Acts,  1862,  p.  127.  It 
is  manifest  that  the  act  of  incorporation  grants  no  express  author- 
ity to  engage  in  a  general  mercantile  business.  Is  there  implied 
authority?  The  declared  objects  of  the  corporation  are  the  min- 
ing and  manufacture  of  lime-rock,  and  putting  the  product  in  a 
marketable  condition.  These  purposes  constitute  limitations  upon 
the  exercise  of  the  express  and  implied  powers.  There  may  be 
circumstances  under  which  a  manufacturing  company  would  have 
implied  authority  to  connect  a  supply  store  with  the  business  of 
the  corporation  as  being  ancillary  thereto.  In  such  case  the  real 
and  primary  object  must  be  auxiliary  to  the  main  enterprise  of 
the  corporation,  for  the  purpose  of  providing  supplies  for  the 
employees  and  laborers,  founded  on  necessity  arising  from  situa- 
tion and  condition.  No  circumstances  are  shown  which  bring  the 
present  case  within  this  exception.  A  general  mercantile  business 
does  not  pertain  to  the  purposes  of  mining  and  manufacturing 
lime-rock.  They  are  separate  and  distinct  in  their  nature  and 
objects.  A  coal  minmg  company  has  no  implied  authority  to  buy 
coals  in  the  market  for  the  purpose  of  re-sale  as  a  speculation. 
Alexander  v,  Caldwell,  83  N.  Y.  480.  A  corporation  authorized 
and  organized  to  manufacture  lime  cannot  buy  lime  manufac- 
tured elsewhere  for  the  purpose  of  trade,  in  order  to  raise  funds 
to  carry  on  the  corporate  business.  As  well  might  such  corpora- 
tion engage  in  any  other  distinct  business  as  that  of  merchandis- 
ing, because  it  may  be  deemed  profitable,  and  will  thus  contribute, 
indirectly,  to  promote  the  objects  of  the  corporation.  A  general 
mercantile  business,  being  a  distinct  branch  of  business,  the  Che- 
wacla Lime  Co.  had  no  authority,  express  or  implied,  to  engage  in 
carrying  on  the  same. 

The  established  rule  in  this  State  is  that  a  corporation  is  not 
estopped,  by  reason  of  having  received  the  benefits  of  a  contract 
which  is  ultra  znres,  from  setting  up  its  invalidity  in  defense  of  a 
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suit  brought  to  enforce  it.  Sherwood  v.  Alvis,  83  Ala.  115 ;  S.  C. 
3  Amer.  St.  Rep.  695.^ 

The  Circuit  Court  erred  in  giving  the  affirmative  charge  in 
favor  of  the  plaintiffs. 

Reversed  and  remanded. 


VERNON  H.  BROWN  and  Another  v,  WINNISIMMET 

CO. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  November 

Session,  1865. 

[Reported  in  11  Allen  326.] 

Contract.  The  declaration  was  on  an  accoimt  annexed,  one 
item  being  a  charge  of  $1650  for  "  one  half  cash  due  and  paid  by 
the  United  States  Government  for  charter  money  of  steam  ferry- 
boat Winnisimmet,  forty-four  days  at  two  hundred  dollars  per 
day,  after  deducting  one  hundred  and  twenty-five  dollars  to  be 
retained  by  said  company."  The  second  item  was  a  charge  of 
$468.23  for  cash  paid  by  the  plaintiffs  for  commission  for  pro- 
curing said  charter,  and  interest. 

At  the  trial  in  the  Superior  Court,  before  Russell,  J.,  the  plain- 
tiffs put  in  evidence  the  following  agreement : 

"  The  Winnisimmet  Company  will  charter  their  iron  ferry- 
boat Winnisimmet  at  one  hundred  and  twenty-five  dollars  per  day 
free  of  all  commissions  to  Brown,  &  Wilde,  they  to  recharter  at 
highest  obtainable  rate,  returning  to  said  Winnisimmet  Company 
one-half  of  any  excess  received  over  one  hundred  and  twenty-five 
dollars  per  day,  now  in  perfect  running  order  and  ready  to  leave 
at  a  day's  notice.  N.  Matthews,  Treasurer.  Boston,  August  8, 
,  ^     .  1862." 

^  ^  The  plaintiffs  also  contended  that  by  a  subsequent  agreement 

the  defendants  promised  to  pay  one-half  the  commissions  paid  to 
a  Philadelphia  broker,  provided  the  steamboat  could  be  chartered 
for  two  hundred  dollars  a  dav. 

At  the  time  of  making  the  above  contract,  it  was  understood 
I  '  that  she  was  to  be  rechartered  to  the  United  States,  for  service  in 

the  war. 

The  plaintiffs  then  introduced  testimony  that,  upon  receiving 
said  instrument,  they  employed  brokers  in  Philadelphia  through 

*  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 


SEC.  I.]  BROWN  &  ANO'R  V.  WINNISIMMET  CO.  473 

whom  a  charter  was  made  of  said  vessel  to  the  United  States  Gov- 
ernment at  two  hundred  dollars  per  day;  and  that  said  vessel 
was  by  telegraph  ordered  to  be  sent  instantly,  without  waiting 
for  charter  parties ;  that  this  was  communicated  to  the  treasurer 
of  the  defendants'  corporation  and  the  superintendent  thereof,  and 
the  captain  of  the  boat  was  sent  to  the  plaintiflFs  to  receive  orders 
for  her  outfit  and  sailing  instructions ;  that  the  plaintiffs  gave  such 
orders  and  instructions,  superintended  personally  her  outfit  and 
cleared  her  at  the  Custom  House  for  Fortress  Monroe,  there  to 
report  to  the  United  States  quartermaster,  and  that  said  vessel 
sailed  in  the  service  of  the  United  States  on  the  14th  of  August, 
and  was  retained  forty-four  days  at  the  rate  of  two  hundred  dol- 
lars per  uay. 

It  was  further  in  evidence  that  on  the  30th  of  August,  1862,  the 
plaintiffs  wrote  to  their  said  brokers  in  Philadelphia  as  follows : 

"We  received  your  telegram  as  follows,  late  last  evening: 
'Telegraphed  us  whose  names,  and  to  whom  payable  charters 
steamers  to  be  made.*  We  telegraphed  to  you  to-day  as  follows : 
'  Winnisimmet,  owned  by  Winnisimmet  Company,  payable 
Nathan  Matthews,  boat  valued  $32,000/  " 

On  the  return  of  the  steamboat  a  charter  party  was  necessary 
for  the  collection  of  the  money  for  her  service,  and  there  was 
difficulty  in  making  such  collection,  from  the  failure  of  the  mas- 
ter to  bring  home  proper  vouchers  or  certificates  for  the  service 
rendered  by  him,  for  which  neglect  the  plaintiffs  contended  that 
the  defendants  were  responsible. 

No  charter  was  executed  until  after  the  steamboat  had  left  the 
service  of  the  United  States,  but  the  charter  was  then  made,  from 
directions  previously  given  by  the  plaintiffs,  in  the  name  of  the 
defendants,  and  the  charter  money  was  payable  to  the  order  of 
the  defendants'  treasurer.  The  money,  at  the  rate  of  two  hundred 
dollars  a  day,  was  collected  by  the  defendants  and  duly  entered 
in  their  book,  and  the  jury  found  specially  that  there  was  a  subse- 
quent implied  agreement  between  the  plaintiffs  and  the  defend- 
ants by  which  the  latter  undertook  to  collect  the  money  due  from 
the  Government. 

The  defendants  requested  the  court  to  rule  that  the  above  was 
not  sufficient  evidence  to  warrant  the  jury  in  finding  that  the  de- 
fendants' treasurer  was  authorized  to  make  the  agreements  under 
which  the  plaintiffs  claim,  or  to  find  that  the  same  had  been 
ratified  by  the  defendants.  The  judge  instructed  the  jury  that 
there  was  no  evidence  of  antecedent  authority,  but  that  there  was 
evidence  which  would  justify  them  in  finding  that  the  agreements 
were  ratified,  and  left  the  question  of  fact  to  them. 

The  defendants  also  requested  the  court  to  rule  that  the  agree- 
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ments  relied  on  by  the  plaintiffs  were  not  authorized  by  the  de- 
fendants' charter,  and  were  void;  but  the  judge  declined  so  to 
rule. 

The  jury  returned  a  verdict  for  the  plaintiffs,  with  $1887.31 
damages;  and  the  defendants  alleged  exceptions. 

P.  W,  Chandler  and  G.  O.  Shattuck  for  the  defendants. 

If  the  corporation  had  power  to  make  this  contract,  the  treas- 
urer had  none.  E.  Carver  Co.  z/.  Manuf.  Ins.  Co.,  6  Gray,  214. 
Ashuelot  Manuf.  Co.  v.  Marsh,  i  Cusii.  507.  Neither  the  com- 
pany nor  its  officers  could  lease  its  boats.  There  is  no  resem- 
blance between  such  an  act  and  a  sale  of  surplus  stock  or  old 
boats.  If  the  act  was  illegal,  it  cannot  be  ratified.  It  is  said  the 
defendants  are  liable  because  they  have  got  the  money.  But  it 
is  a  familiar  rule  as  to  executed  contracts  for  unlawful  purposes, 
that  the  law  will  not  interfere.  But  there  is  no  evidence  of  a 
ratification  of  the  contract  with  the  plaintiffs.  We  may  admit 
that  there  was  a  valid  contract  with  the  United  States;  but  the 
plaintiffs  set  up  a  contract  to  pay  them.  Where  is  the  evidence 
of  a  ratification  of  that  contract?  There  is  no  evidence  that  the 
officers  of  the  company,  except  the  treasurer  and  the  master  of  the 
steamboat,  knew  that  the  plaintiffs  had  anything  to  do  with  it. 

E.  D.  Sohier  and  /.  D,  Bryant  for  the  plaintiffs. 

We  have  no  occasion  now  to  examine  at  length  into  the  correct- 
ness of  this  doctrine,  or  to  ascertain  with  precision  its  proper  limi- 
tations or  operation,  because  we  are  of  opinion  that  the  defend- 
ants do  not  bring  the  case  at  bar  within  any  recognized  applica- 
tion of  the  rule.  Looking  only  at  the  words  of  the  act  by  which 
the  defendants  were  incorporated,  Stat.  1833,  c.  197,  we  are  unable 
to  say  that  the  contracts  on  which  the  plaintiffs  rely  are  so  far 
foreign  to  the  object  for  which  a  charter  was  granted  to  the  de- 
fendants as  to  require  us  to  declare  them  to  have  been  ultra  znres 
and  illegal,  and  that  no  action  upon  them  can  be  maintained  in  a 
court  of  law.  In  the  absence  of  all  evidence  of  extraneous  facts, 
and  taking  the  case  as  it  was  presented  at  the  trial,  on  a  compari- 
son of  the  contracts  set  up  by  the  plaintiffs  with  the  act  incorpo- 
rating the  defendants,  it  appears  to  us  that  the  scrupulous  care 
and  anxiety  to  keep  within  the  limit  of  their  corporate  powers, 
which  the  defendants  now  manifest,  will  not  avail  them  in  defense 
of  this  action,  although  it  may  induce  them  to  exercise  a  greater 
caution  in  entering  into  contracts  which  they  cannot  fulfil  with- 
out violating  their  charter.  They  were  incorporated  with  power 
to  establish,  continue,  and  maintain  a  Jerry  between  the  city  of 
Boston  and  the  town  of  Chelsea,  and  were  authorized  to  own, 
hold,  and  possess  vessels,  steamboats,  and  such  other  personal 
property,  not  exceeding  in  value  one  hundred  thousand  dollars, 
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as  might  be  necessary  and  convenient  for  the  better  management 
of  such  ferry  and  of  the  affairs  of  said  corporation.  There  can 
be  no  doubt  that  under  this  charter  the  main  purpose  for  which 
the  defendants  were  incorporated  was  to  carry  on  the  transporta- 
tion of  persons,  vehicles,  merchandise,  and  other  articles  by  means 
of  a  ferry  across  Charles  River  between  the  points  designated  in 
the  act.  All  else  was  to  be  subordinate  and  incidental  to  this  main 
design.  So  far,  the  argument  urged  in  behalf  of  the  defendants 
is  sound  and  irrefragable. 

But  the  next  step  is  not  so  easily  taken,  nor  does  it  lead  to 
the  point  at  which  the  defendants  seek  to  arrive.  It  was  not 
shown  at  the  trial  that  the  steamboat  which  was  the  subject  of 
the  contracts  with  the  plaintiffs  was  not  a  necessary  and  proper 
vessel  to  be  used  by  the  defendants  in  the  prosecution  of  the 
business  of  their  ferry,  nor  that  by  reason  of  its  ownership  they 
had  exceeded  the  limit  of  personal  property  which  they  were  em- 
powered by  their  charter  to  hold.  Nor  could  it  be  properly  in- 
ferred that  it  was  not  reasonably  required  for  the  legitimate  busi- 
ness of  the  corporation,  because  it  was  not  in  actual  use  by  them 
on  the  ferry  at  the  time  the  contract  for  letting  it  was  entered  into 
with  the  plaintiffs,  and  because  it  was  chartered  under  that  con- 
tract for  the  use  of  the  Government  of  the  United  States.  Such 
an  inference  could  be  made  only  on  the  theory  that  the  defendants 
were  so  restricted  by  their  charter  that  they  could  not  hold  any 
greater  number  of  vessels  or  steamboats  than  were  absolutely  re- 
quired for  present  or  immediate  and  constant  use  on  their  ferry, 
or,  if  they  could  be  allowed  to  possess  a  larger  number,  that 
they  could  not  use  or  employ  them  in  any  other  business  or  for 
any  other  purpose  whatever,  but  must  suffer  them  to  remain  at 
their  wharf  to  decay  or  deteriorate  for  the  want  of  use,  or,  at 
least,  in  a  condition  in  which  they  could  be  of  no  advantage  to 
themselves  or  others.  But  we  think  such  a  narrow  and  restricted 
construction  of  the  powers  granted  to  the  defendants  is  incon- 
sistent with  any  reasonable  view  of  the  intention  of  the  legislature 
in  conferring  on  them  a  corporate  franchise,  and  is  not  required 
by  any  considerations  of  justice  or  sound  policy.  On  the  con- 
trary, we  cannot  doubt  that  under  their  charter  they  are  author- 
ized to  hold  any  amount  or  kind  of  personal  property,  within  the 
limit  of  value  fixed  by  the  act,  which  they  may  deem  necessary 
or  expedient  for  the  proper  conduct  and  management  of  the  busi- 
ness of  the  ferry ;  ttaft.  it  is  no  excess  of  their  corporate  powers  \ 
to  own  steamboats  which  are  not  required  for  immediate  or  con-  ]  ^^M^ 
stant  use  in  the  daily  prosecution  of  their  ordinary  business,  but  i 
which  may  be  convenient  or  useful  in  case  of  sudden  emergency yv 
or  accident,  or  when  those  which  are  employed  in  the  regular  / 
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service  of  the  ferry  might  be  withdrawn  for  repairs;  that  it  is 

not  necessary  that  such  extra  or  additional  steamboats  should  be 

,/         kept  unemployed  when  not  required  for  the  business  of  the  ferry, 

/  but  that  it  is  competent  for  the  defendants  to  use  them  or  to  let 

xy^  I  them  to  others  to  be  used  in  carrying  on  any  legitimate  business 

(T         I  for  which  they  are  suitable,  such  as  the  towage  of  vessels  and  the 

transportation  of  passengers  or  merchandise,  so  long  as  such  use 
is  only  temporary  and  incidental  to  the  main  purpose  for  which 
they  are  owned  by  the  defendants.^^ 

We  know  of  no  rule  or  principle  by  which  an  act  creating  a  cor- 
poration for  certain  specific  objects  or  to  carry  on  a  particular 
trade  or  business  is  to  be  strictly  construed  as  prohibitory  of  all 
other  dealings  or  transactions  not  coming  within  the  exact  scope 
of  those  designated.  Undoubtedly  the  main  business  of  a  corpo- 
ration is  to  be  confined  to  that  class  of  operations  which  prop- 
erly appertain  to  the  general  purposes  for  which  its  charter  was 
granted.  But  it  may  also  enter  into  contracts  and  engage  in 
transactions  which  are  incidental  or  auxiliary  to  its  main  busi- 
ness, or  which  may  become  necessary,  expedient,  or  profitable  in 
the  care  and  management  of  the  property  which  it  is  authorized 
to  hold  under  the  act  by  which  it  was  created.  For  example,  it 
might  perhaps  be  held  that  a  corporation  established  for  the  pur- 
pose of  manufacturing  cotton  and  woollen  cloth  could  not  prop- 
erly invest  all  its  capital  in  mill  powers  and  privileges,  and  en- 
gage exclusively  in  the  business  of  leasing  them  to  others  to  be 
used  for  manufacturing  purposes,  or  that  it  could  not  lawfully 
confine  its  operations  to  the  making  of  steam-engines  and  ma- 
chines for  sale.  But  no  one  could  doubt  that  it  would  be  within 
the  scope  of  its  powers  to  allow  another  person  or  corporation, 
for  a  reasonable  compensation,  to  draw  surplus  water  from  its 
mill-pond,  or  to  employ  that  portion  of  its  steam  power  which 
was  not  required  for  its  own  use.  So  a  stage-coach  company  or 
a  street  railway  corporation  would  exceed  its  corporate  powers 
if  it  engaged  extensively  in  the  transportation  of  passengers  and 
merchandise  on  land  or  sea  by  steam;  but  it  would  be  acting 
strictly  within  the  limits  of  its  capacity  if  it  should  occasionally 
let  a  horse  or  a  coach  or  car,  not  required  for  its  own  immediate 
purposes,  to  another  person  or  corporation,  or  should  enter  into  a 
contract  for  the  employment  of  its  horses  in  another  occupation 
during  a  portion  of  the  year  when  the  business  of  the  corporation 
did  not  require  their  use.  We  can  see  no  substantial  difference 
between  transactions  of  this  character  and  that  which  the  de- 
fendants entered  into  when  they  made  the  contracts  with  the 
plaintiffs. 

These  views  of  the  extent  of  the  authority  granted  to  the  de- 
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fendants  by  the  legislature  are  a  decisive  answer  to  then  defense 
relied  on  by  them  at  the  trial.  The  steamboat,  under  the  con- 
tract with  the  plaintiffs,  was  let  to  the  United  States  in  a  season 
of  great  public  exigency,  for  military  purposes ;  the  defendants 
did  not  part  with  her  control  for  any  definite  period  of  time,  but 
only  from  day  to  day,  nor  did  they  send  her  to  a  great  distance, 
where  she  could  not  be  speedily  recalled.  The  defendants  re- 
tained the  right  and  power  to  resume  the  possession  and  use  of 
her  at  any  moment.  In  this  state  of  facts,  we  are  of  opinion  that 
the  court  below  took  a  correct  view  of  the  law,  and  was  right  in 
refusing  to  rule,  as  requested  by  the  defendants,  that  the  con- 
tracts entered  into  with  the  plaintiffs  were  not  authorized  by  the 
defendants'  charter,  and  were  therefore  void. 
Exceptions  overruled. 


LYNDEBOROUGH  GLASS  COMPANY  v.   MASSACHU- 
SETTS GLASS  COMPANY. 

In  the  Supreme  Judicial  Court  of  Massachusetts, 

January  Term,  1873. 

[Reported  in  iii  Massachusetts  Reports  315.] 

Contract  on  an  account  annexed,  the  items  of  which  were  for 
glassware  sold  and  delivered.  Trial  in  the  Superior  Court  before 
Brigham,  Ch.  J.,  without  a  jury,  who  reported  the  case  for  the 
consideration  of  this  court  substantially  as  follows : 

The  defendants  were  incorporated  in  1867  under  the  Gen.  Stats, 
c.  61.  The  articles  of  association,  which  were  signed  by  Samuel 
Oakman,  George  W.  Pinkerton,  J.  Wade  Davis,  Joseph  H.  Orcutt, 
and  George  W.  Park,  stated  that  the  company  was  incorporated 
"  for  the  purpose  of  manufacturing  and  selling  3II  the  varieties 
of^ass.'*  The  five  signers  of  the  articles  subscribed  for  all  the 
stock.^At  the  first  meeting  of  the  corporation,  held  on  May  24, 
1867,  George  W.  Pinkerton  was  chosen  treasurer  and  the  other 
stockholders  directors;  and  by-laws  were  adopted,  one  of 
which  was  as  follows :  "  The  directors  shall  have  the  general 
supervision  and  control  of  the  affairs  of  the  corporation ;  they  may 
appoint  and  regulate  the  powers  and  duties  of  such  agents  and 
operatives  as  may  be  necessary  in  carrying  on  the  business  of  the 
corporation."  At  the  first  meeting  of  the  directors,  held  on  the 
same  day,  Oakman  was  chosen  president;  and  on  June  5,  1867, 
the  directors  voted  that  George  H.  Smith  should  be  employed  as 
superintendent  of  works. 
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The  defendants  succeeded  a  former  company  of  the  same 
name,  whose  furnaces  and  machinery  were  transferred  to  them 
upon  their  organization.  Immediately  after  the  organization  was 
completed,  the  defendants  opened  an  office  in  Boston  and  dis- 
played samples  of  glassware  therein  for  sale.  Repairs  upon 
the  furnace  and  machinery  were  commenced,  but  were  not  com- 
pleted so  as  to  enable  the  defendants  to  begin  the  manufacture 
of  glass  there  until  November  i,  1867.  After  the  office  was 
opened  Smith,  holding  himself  out  as  acting,  and  assuming  to  act 
as  agent  of  the  defendants,  solicited  and  received  orders  for  glass- 
ware in  behalf  of  the  defendants,  and  the  ware  furnished  by  the 
plaintiffs  was  contracted  for  by  Smith  to  fill  the  orders  thus  re- 
ceived. These  transactions  were  engaged  in  by  Smith  with  the 
knowledge  and  approval  of  Oakman  and  Pinkerton ;  and  Orcutt 
and  Davis  had  a  general  knowledge  of  them,  and  made  no  objec- 
tion thereto.  The  purpose  of  these  transactions  was  to  establish 
a  trade  on  wjiich  the  defendants  could  rely  when  their  works 
should  be  in  operation,  and  to  fill  orders  accepted  for  the  defend- 
ants, for  the  purpose  of  retaining  the  old  customers  of  a  former 
company  of  the  same  name,  and  obtaining  new  ones  for  the  trade 
of  the  defendants  when  their  works  were  ready.  The  goods 
purchased  from  the  plaintiffs  were  designed  to  be  sold  again,  and 
not  to  be  used  by  the  defendants  in  their  manufacturing  business. 
They  were  purchased  under  an  agreement  between  the  plaintiffs 
and  Smith,  purporting  to  act  as  agent  of  the  defendants. 

There  was  no  vote  of  the  defendants  or  of  tlie  directors  au- 
thorizing the  making  of  this  agreement  with  the  plaintiffs  or 
sanctioning  or  adopting  the  same,  but  the  officers  who  had  part 
in  the  transactions  assumed  to  act  bona  fide  as  the  agents  of  the 
defendants  therein,  and  held  themselves  out  as  thus  acting.  All 
the  stockholders  knew  of  these  transactions  soon  after  the  last  of 
them  took  place  and  before  suit  was  brought,  and  no  action  or  vote 
was  ever  taken  by  the  defendants  or  the  directors  repudiating  them. 

Upon  these  facts  the  judge  ruled  that  the  plaintiffs  were  en- 
titled to  recover,  and  found  a  verdict  for  them.  If  upon  the  facts 
reported  such  ruling  and  finding  should  be  sustained,  judgment 
to  be  entered  upon  the  verdict;  otherwise,  judgment  for  the  de- 
fendants. 

G.  W.  Park  for  the  defendants. 

G,  Stevens  and  W,  H,  Anderson  for  the  plaintiffs. 

Morton,  J.  In  this  case  trial  by  jury  was  waived  in  the  Su- 
perior Court,  and  it  was  heard  before  the  presiding  justice,  who 
found  for  the  plaintiffs.  The  only  question  which  we  can  consider 
is  whether  this  finding  can  be  sustained  upon  the  evidence.  There 
was  sufficient  evidence  to  sustain  the  finding  that  Smith,  who 
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made  the  contract  for  the  purchase  of  the  goods  sued  for,  was 
authorized  to  do  so  by  the  corporation/  He  was  their  "  superin-*      * 
tendent  of  works,"  he  acted  as  an  agent  of  the  corporation  in  \  0^^^  ^^ 
this  purchase,  and  the  goods  purchased  were  received  by  and-\/^    ■ 
went  to  the  benefit  of  the  coi;poration.      A  formal  vote  giving  |^ 
him  authority  was  not  necessary.    He  made  the  contract  with  the 
knowledge  and  sanction  of  all  of  the  officers  and  stockholders, 
except  one,  and  that  one  was  informed  of  it  soon  after  the  goods 
were  purchased,  and  no  action  was  ever  had  repudiating  it.  There 
was  sufficient  evidence  to  justify  a  finding  either  of  an  original 
authority  or  of  a  subsequent  ratification  by  the  corporation.  Sher- 
man V.  Fitch,  98  Mass.  59.    // 

But  the  defendants  contend  that  the  corporation  had  no  power 
or  authority  to  make  this  contract ;  that  it  was  ulira  vires,  and 
therefore  cannot  be  enforced.      We  think  it  very  clear  that  it 
was  within  the  power  of  the  corporation  to  make  such  a  contract        ,    ^ 
as  this.     The  defendants  were  incorporated  "  for  the  purpose   y^^^ 
of  manufacturing  and  selling  all  the  varieties  of  glass."    They    ^h/^vA^ 
succeeded  a  former  company  which  had  been  engaged  in  the  ^ 
same  business ;  it  was  important  that  they  should  retain  the  old 
customers.  They  were  repairing  their  manufactory  and  machinery, 
and  these  goods  were  bought  to  keep  up  their  stock  and  enable 
them  to  fill  orders  from  their  customers  until  they  could  supply 
themselves  from  their  own  manufactory.     Such  purchases  are 
auxiliary  and  incidental  to  the  main  purposes  of  their  incorpora- 
tion, and  are  fairly  within  the  scope  oof  the  powers  conferred 
upon  them  by  law.    Brown  v,  Winnisimmet  Co.,  1 1  Allen,  326. 

Judgment  for  the  plaintiffs. 


ATTORNEY-GENERAL  r.  GREAT  EASTERN  RAILWAY 

CO. 

In  the  Court  of  Appeal,  March  25,  1879. 

[Reported  in  Law  Reports,  11  Chancery  Division  449.] 

This  was  an  action  by  the  Attorney-General  by  way  of  infor- 
mation on  the  relation  of  a  person  representing  the  body  of  manu- 
facturers and  dealers  in  locomotive  engines  and  rolling  stock,  to 
restrain  the  Great  Eastern  Railway  Co.  from  letting  for  hire  any 
locomotive  engines  or  other  rolling  stock  except  for  the  purposes 
of  the  traffic  on  another  railway  in  extraordinary  emergencies, 
and  from  manufacturing  locomotive  engines  or  other  rolling  stock 
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for  the  purpose  of  letting  the  same  on  hire,  or  for  any  other  pur- 
pose, except  for  the  purpose  of  being  used  by  the  Great  Eastern 
Railway  Co.  upon  a  railway  worked  by  them  or  some  part  thereof. 

The  plaintiff  moved  for  judgment  upon  the  admissions  in  the 
pleadings.* 

The  Great  Eastern  Railway  Co.  appealed.  The  appeal  came  on 
to  be  heard  on  the  21st  of  January,  1879. 

Chitty,  Q.  C,  and  Smart  for  the  appellants. 

Holker,  A.  G.,  and  Macnaghten  for  the  respondent. 

James,  L.  J.,  delivered  the  opinion  of  the  court.* 

At  the  time  of  the  commencement  of  the  transactions  which  leJ 
to  this  action  there  were  three  railway  companies — the  Eastern 
Counties,  the  Blackwall,  and  the  Tilbury. 

The  Eastern  Counties  and  the  Blackwall  were  much  connected 
together  and  have  since  been  amalgamated,  and  by  union  and 
growth  have  become  the  very  great  line  called  the  Great  Eastern. 
But  while  they  were  distinct  lines  the  Tilbury  line  was  projected. 
It  was  so  projected  and  originally  constituted  in  connection  with 
and  as  an  offshoot  from  them;  but  some  years  afterward  the 
Tilbury  Co.  was  incorporated  as  a  distinct  corporation.  The 
only  access  of  the  Tilbury  line  to  London  is  by  means  of  what  was 
the  Eastern  Counties  on  the  one  side  and  the  Blackwall  on  the 
other,  and  all  its  through  traffic  to  and  from  London  is  from  and 
to  the  London  stations  of  what  is  now  the  Great  Eastern  Co. 

The  Tilbury  line  appears  to  have  been  what  is  called  a  con- 
tractor's line,  and  was  leased  to  Messrs.  Peto  fe  Co.,  and  while 
under  lease  to  them  was  worked  by  means  of  the  locomotives  and 
rolling  stock  of  the  Eastern  Counties.  In  this  state  of  things  an 
act  was  passed  (26  &  27  Vict.  c.  Ixix.),  entitled  *'An  Act  to 
authorize  arrangements  between  the  Tilbury  and  Southend  Rail- 
way Co.  and  the  lessees  of  their  undertaking,  and  the  Elast- 
em  Counties  and  London  and  Blackwall  Railway  Companies, 
with  reference  to  the  lease  and  working  of  the  London,  Tilbur>'', 
and  Southend  Railway,  and  for  other  purposes."  This  act  recites 
the  history  of  the  Tilbury  line  up  to  a  certain  time,  it  recites  that 
a  lease  had  been  given  to  Peto  &  Co.,  determinable  upon  giving 
twelve  months'  notice  to  the  lessees,  and  then  it  recites  that  by 
arrangements  between  the  Great  Eastern  Co.  and  the  lessees 
the  traffic  on  the  London,  Tilbury,  and  Southend  Railway 
was  worked  by  the  Great  Eastern,  and  that  the  Great  Eastern 
and  the  London  and  Blackwall  Companies,  respectively,  received 

*  The  statement  of  facts  is  given  in  part  only.     The  opinion  of  Jessel, 
M.  R.,  denying  the  motion  has  been  omitted. — Ed. 

*  So  much  of  the  opinions  of  James  and  Bramwell,  L.JJ.,  as  relates  to 
this  question  has  been  omitted. — Ed. 
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a  proportionate  part  of  the  tolls  in  respect  of  traffic  passing  over 
their  railway  to  the  Tilbury  Railway,  and  so  on,  and  that  the 
lessees  were  desirous  that  powers  should  be  given  to  effect  such 
arrangements  with  reference  to  the  lease  as  were  by  this  act  au- 
thorized, and  that  it  was  expedient  that  the  Tilbury  Co.  and 
their  lessees  and  the  Great  Eastern  and  the  Blackwall  Com- 
panies, respectively,  should  be  enabled  to  agree  upon  such  al- 
terations in  the  terms  of  the  lease,  and  in  the  arrangements  for 
working  the  said  railway,  and  in  the  apportionment  of  the  receipts 
and  expenses  as  by  this  act  authorized,  and  that  the  Great  Eastern 
and  the  Blackwall  Companies,  jointly  or  severally,  should  be 
empowered  to  take  a  lease  or  a  transfer  of  the  existing  lease  of 
the  Tilbury  Co.  Then  there  are  certain  powers  enabling  those 
companies  to  take  a  lease,  there  are  powers  to  make  arrangements 
with  the  lessees  and  power  to  transfer  to  the  two  companies,  and 
the  provisions  are  to  be  subject  to  the  approval  of  the  Board  of 
Trade,  and  then  come  two  clauses,  the  14th  and  the  iSth,  to  which 
I  shall  refer  more  particularly  afterward. 

The  lease  to  Messrs.  Peto  expired,  and  then  the  Great  Eastern 
continued  to  supply  locomotive  power  and  rolling  stock  for  the 
working  of  the  Tilbury  line,  under  an  agreement  which  was  made 
by  an  indenture  between  the  Great  Eastern  Co.  of  the  one  part 
and  the  Tilbury  Co.  of  the  other  part,  which  after  various  recitals 
contains  clauses  for  the  working  of  the  traffic,  the  apportion- 
ment of  the  tolls,  and  various  other  purposes ;  and  then  it  con- 
tains special  provisions  as  to  running  powers  and  various  things 
which  are  usual  between  railway  companies,  such  as  the  use  of 
the  stations,  and  so  on.  Then  it  contains  this :  "  The  Great 
Eastern  Co.  shall  supply  the  Tilbury  Co.  with  locomotive  power 
at  a  price  fixed  per  train  mile  for  passengers,  goods,  etc."  And 
then  as  to  the  supply  of  carriages :  The  Great  Eastern  Co.  under- 
took to  supply  carriages  not  exceeding  sixty  in  number,  at  an  an- 
nual rent,  and  to  keep  them  in  repair,  and  they  agreed  also  to  sup- 
ply further  carriages  not  exceeding  another  number  of  sixty,  at  a 
rate  to  be  fixed — ^so  much  a  day  for  each  carriage.  There  was  a 
similar  clause  as  to  the  supply  of  goods  wagons. 

This  action  is  brought  by  the  Attorney-General  at  the  instance 
of  certain  relators,  who  may  be  considered  as  representing  the 
body  of  manufacturers  of  and  dealers  in  locomotive  engines  and 
rolling  stock,  and  its  object  is  to  have  it  declared  that  the  Great 
Eastern  Co.  is  acting  ultra  vires  and  illegally  in  carrying  on  this 
business  of  what  may  be  called  jobbers  of  locomotives  and  car- 
riages. The  Master  of  the  Rolls  was  of  opinion  that  it  was  illegal, 
and  that  it  was  an  illegality  which  the  court  ought,  at  the  instance 
of  the  Attorney-General,  as  representing  the  public,  to  restrain. 
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C;i  the  argument  of  the  appeal  three  views  of  the  case  were  pre- 
sented by  the  appellants'  counsel :  First,  that  there  was  nothing, 
even  in  the  absence  of  express  Parliamentary  authority,  wrong  in 
what  the  Great  Eastern  were  doing;  second,  that  there  was  such 
Parliamentary  authority,  if  required;  third,  that  the  Attorney- 
General,  as  representing  the  public,  had  no  right  to  call  for  the 
intervention  of  the  court,  or,  to  put  it  in  another  form,  that  it  was 
not  such  a  case  of  sufficient  public  wrong  as  to  make  it  the  duty 
of  the  court  to  interfere  with  the  company  in  the  conduct  of  its 
own  business.  I  have  arrived  at  the  conclusion  that  the  appellants 
are  right  in  each  of  these  contentions. 

Upon  the  first  it  appears  to  me  that  the  arrangement  which  was 
made  with  Messrs.  Peto  in  the  first  instance,  and  afterward  with 
the  Tilbury  Co.,  was  a  reasonable  and  proper,  and,  therefore,  legit- 
imate incident  of  the  proper  business  of  the  Great  Eastern  Co.  as 
owners  and  workers  of  and  carriers  on  their  own  line.  The  traffic 
on  the  Tilbury  line,  from  the  very  nature  of  things,  can  only  be 
profitably  carried  on  in  connection  with  that  of  the  Great  Ea.stem. 
It  is  manifestly,  in  my  opinion,  for  the  safety  and  convenience  of 
the  public  that  the  same  engines,  the  same  carriages,  the  saine  staff, 
should  be  employed  to  do  all  the  work,  instead  of  one  set  doing 
part  and  another  set  doing  another  part  of  it.  It  is  obviously  for 
the  profit  of  the  two  companies  that  such  arrangement  should  be 
made,  otherwise  they  would  not  have  made  it.  There  is,  as  it 
seems  to  me,  no  pretense  whatever  for  saying  that  this  is  a  sham 
or  a  color  for  enabling  the  Great  Eastern  Co.  to  enter  into 
some  distinct  business  outside  the  act  of  Parliament  which  con- 
stitutes the  deed  of  partnership  between  the  shareholders.  If  it 
had  been  a  private  partnership  carrying  on  the  business  of  work- 
ing the  Great  Eastern  Railway,  it  would  have  been  just  the  ar- 
rangement which  the  managing  partner  would  have  entered  into. 
It  is  not  pretended  that  the  Great  Eastern  have  exceeded  the 
capital  which  they  are  authorized  to  raise,  nor  that  thev  have  di- 
verted from  their  own  line  and  traffic  proper  any  part  of  that  capi- 
tal required  to  enable  them  to  fulfil  the  duties  imposed  on  them  or 
undertaken  by  them  in  respect  of  such  line  and  traffic.  They  have 
of  course  a  sufficient  margin  of  engines  and  rolling  stock,  or  they 
would  not  have  been  able  to  fulfil  their  agreement  with  the  Til- 
bury Co.,  and  if  they  should  at  any  time  find  themselves  over- 
strained by  that  additional  demand  on  their  resources  in  that  re- 
spect, they  can  have  no  difficulty  in  obtaining  from  the  relators 
or  others  on  hire  a  sufficient  supply  to  make  good  the  deficiency. 
It  appears  to  me  that,  whether  as  regards  a  private  partnership, 
a  joint-stock  company,  or  an  incorporated  company,  in  the  ab- 
sence of  fraud  or  deliberate  perversion,  the  majority  of  managing 
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partners  may  be  trusted,  and  ought  to  be  trusted,  in  determining 
for  themselves  what  they  may  do,  and  to  what  extent  they  may 
go  in  matters  indirectly  connected  with,  or  arising  out  of,  their 
business  relations  with  others.  It  is  no  part  of  the  business  of 
partners  in  a  great  shop  to  be  money  lenders,  but  I  should  think 
it  very  strange  if  it  was  held  unlawful  for  one  of  them  to  take  a 
bill  or  check  from  a  customer,  handing  him  the  balance  over  his 
account  in  cash.  I  recollect  a  case  of  an  attempt  being  made  to 
restrain  an  insurance  company  from  paying  or  contributing  to 
losses  which  were  not  technically  covered  by  the  terms  of  their 
insurances,  but  it  was  answered  by  the  court  that  such  liberality 
was  a  legitimate  mode  of  preserving  and  increasing  their  custom- 
ers. Taunton  v.  Royal  Insurance  Co.,  2  H.  &  M.  135.  Where  is 
this  notion  of  ultra  vires  to  extend  to?  Is  it  ultra  vires  for  a  rail- 
way company  to  make  a  profit  from  the  sale  of  meat  and  drink  at 
its  refreshment  rooms  1  Would  it  be  ultra  vires  for  two  companies, 
whose  lines  are  connected,  to  have  joint  workshops  for  the  con*- 
struction  or  repair  of  their  rolling  stock,  or  joint  depots  of  coals 
and  other  stores,  or  to  enter  into  a  joint  contract  with  such 
persons  as  the  relators  for  the  hire  of  rolling  stock,  and  to  appor- 
tion the  costs  and  expenses  between  themselves  according  to  the 
respective  train  miles  run  on  their  several  lines?  Would  it  be 
ultra  vires  for  one  company  to  let  another  company  have  the  use 
of  part  of  its  offices,  warehouses,  and  ground  ? 

As  regards  the  second  question.  Supposing  that  this  agree- 
ment should  be  held  to  require  Parliamentary  authority,  it  appears 
to  me  to  be  plainly  authorized.  [His  Lordship  read  the  14th 
section  of  26  and  27  Vict.  c.  Ixix.]  I  am  unable  to  find  any  im- 
plied restriction  on  the  words  of  this  section.  It  authorizes  the 
Eastern  Counties  and  the  Blackwall  Companies  as  between  them- 
selves to  make  arrangements  for  working  the  Tilbury  line.  If 
as  between  themselves  they  are  authorized  to  do  it,  then  it  seems 
to  me  that  they  are  necessarily  authorized  as  between  themselves 
and  the  public,  and  of  course  as  between  themselves  and  the  own- 
ers of  the  Tilbury  line.  The  latter  did  not  require  any  Parlia- 
mentary authorization,  for  of  course  it  is  to  the  latter  (and  to  the 
public,  so  far  as  the  public  are  concerned)  wholly  immaterial 
from  whom  they,  the  Tilbury  Co.,  hired  their  power  and  rolling 
stock ;  and  it  is  not  denied  that,  so  far  as  the  Tilbury  Co.  is  con- 
cerned, they  might  have  made  with  the  relators,  or  with  any  other 
private  person,  the  very  bargain  they  have  made  with  their  neigh- 
bors, the  Great  Eastern.  But  if  necessary,  there  is  the  express  sanc- 
tion of  the  15th  section,  which  enabled  the  directors  of  the  South- 
end Co.  and  the  directors  of  the  two  companies  to  enter  into  any 
agreement,  subject  to  the  sanction  of  the  shareholders,  for  carry- 
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ing  out  all  or  any  of  the  purposes  of  this  act ;  and  one  of  the  pur- 
poses of  the  act,  as  it  appears  to  me,  was  the  arrangement  which 
the  two  companies,  the  Great  Eastern  and  Blackwall,  might  make 
for  working  the  extension  railway.  It  is  to  be  noted  that  the 
legislature  recognized  and  impliedly  sanctioned  the  letting  to  Peto 
&  Co.,  and  if  it  was  not  ultra  vires,  or  an  improper  employment 
of  the  property  of  the  company,  to  let  to  Peto  &  Co.,  the  lessees, 
it  would  be  very  singular  indeed  that  it  should  become  ultra  vires 
and  improper  to  make  exactly  the  same  letting  to  the  Tilbury  Co., 
the  lessors,  on  the  expiration  or  determination  of  the  lease.  And 
what  was  to  be  done  with  the  working  of  the  traffic  ?  What  was  to 
be  done  with  the  engines  and  carriages  used  for  it,  if  the  lease  had 
been  suddenly  determined  by  the  default  of  the  lessees? 

It  was  suggested  in  the  course  of  the  discussion,  that  this  ar- 
rangement might  be  a  device  to  escape  the  power  of  control  which 
Parliament  gave  to  the  Board  of  Trade  as  regarded  leases.  It 
appears  to  me  that  that  control  was  given  for  a  very  different  and 
very  intelligible  purpose.  An  actual  lease  of  the  line  involves  a 
transfer  of  the  Parliamentary  powers  and  of  responsibilities,  and 
there  are  strong  reasons  for  giving  to  the  Board  of  Trade  power 
to  see  that  such  transfer  is  made  to  proper  and  sufficient  persons, 
persons  proper  to  be  entrusted  with  the  Parliamentary  powers, 
and  sufficient  to  answer  such  responsibilities,  and  that  the  lease  is 
not  likely  to  affect  the  interests  of  the  public  by  unduly  diminish- 
ing competition,  or  diminishing  the  conveniences  for  the  public, 
the  providing  of  which  was  the  original  consideration  for  the  Par- 
liamentary powers  conferred  on  the  company.  I  can  easily  con- 
ceive the  case  of  a  company  getting  a  lease  of  a  parallel  or  nearly 
a  parallel  line,  for  the  very  purpose  of  practically  closing  it;  a 
thing,  of  course,  to  be  prevented.  It  was  for  some  such  purposes 
as  that,  with  a  view  to  some  such  considerations  as  I  have  stated, 
that  I  conceive  the  sanction  of  the  Board  of  Trade  to  be  required 
to  a  lease ;  but  I  cannot  conceive  the  Board  of  Trade's  interfering 
with  such  a  thing  as  the  taking  or  letting  on  hire  locomotive 
power  and  rolling  stock.  The  Board  of  Trade  may  be  like  an 
elephant's  trunk,  capable  of  tearing  up  a  tree  or  picking  up  a  pin, 
but  I  do  not  conceive  that  the  legislature  intended  it  to  be  em- 
ployed in  picking  up  such  a  very  small  pin  as  the  agreement  be- 
fore us. 

I  propose  dealing  with  the  third  question  raised  before  us,  the 
rather  because  the  Attorney-General  pressed  us  to  state  our  views 
of  it,  especially  having  regard  to  some  decisions  on  the  subject. 
In  my  judgment,  where  the  matter  is  a  mere  matter  of  ultra  zires, 
that  is,  whether  the  managing  partners  of  a  concern  are  or  are  not 
doing  something  outside  their  charter,  act  of  Parliament,  or  deed 
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of  settlement,  there  ought  to  be  some  plain  and  sufficient  public 
mischief  shown  to  warrant  a  suit  on  behalf  of  the  Sovereign  or 
the  public.     It  is  not,  in  my  opinion,  sufficient  to  say  the  thing 
complained  of  is  ultra  vires,  and  that  it  interests  the  public ;  that 
whatever  may  be  the  nature  or  extent  of  the  excess  complained  of, 
the  excess  should  be  at  once  stopped,  so  that  bodies  incorporated 
and  established  by  act  of  Parliament  should  be  taught  to  keep 
within  their  strict  lines.     I  cannot  accede  to  any  such  view  of  the 
duty  of  the  Attorney-General  or  of  this  court.     Where  a  company 
entrusted  with  large  powers  is  deliberately  violating  an  express 
enactment,  or  disregarding  an  express  prohibition  of  the  legisla- 
ture, it  is  really  committing  a  misdemeanor,  and  ought  to  be  at 
once  stopped.     In  the  case  of  Attorney-General  v.  Great  Western 
Railway  Co.,  Law  Rep.  7  Ch.  767,  the  railway  company  was 
prohibited  by  law  from  opening  a  line  before  it  was  passed  by  an 
engineer  appointed  by  the  Board  of  Trade,  a  provision  intended 
for  the  safety  of  people's  lives,  and  they  were  going  to  dis- 
regard that  prohibition,  and  it  was  no  answer  for  them  to  say 
that  the  line  was  so  safe  that  no  mischief  could  arise.    The  com- 
pany was,  of  course,  restrained  from  this  violation  of  an  express 
compact  with  the  legislature.     Again,  in  the  case  of  Attorney- 
General  V.  Cockermouth  Local  Board,  Law  Rep.   18  Eq.   172, 
the  Board  were  doing  works  which  would  or  might  probably 
poison  a  running  stream,  in  direct  violation  of  the  law  which  pro- 
hibited them  from  committing  a  nuisance.     These  seem  to  me 
good  illustrations  of  the  cases  in  which  it  is  essential  for  the  pro- 
tection of  the  public  and  of  individuals  that  the  Attorney-General 
should  interfere. 

But  take  the  case  of  a  railway  company  taking  more  of  a  man's 
land  than  it  ought  to  take,  or  doing  its  works  in  a  manner  which 
he  has  a  right  to  complain  of,  the  Attorney-General  would  leave 
him  to  protect  himself,  and  certainly  would  not  be  heard  in  this 
court  in  a  suit  at  his  relation,  and  certainly  much  less  at  the  rela- 
tion of  a  rival  company  or  carrier.  It  would  be  different  if  what 
it  was  doing  affected  a  whole  district,  which  could  show  an  actual 
damnum  as  well  as  a  theoretical  injuria.  In  the  case  before  Vice- 
Chancellor  Kindersley  of  the  Attorney-General  v.  Great  Northern 
Railway  Co.,  i  Dr.  &  Sm.  154,  the  Vice-Chancellor  did  proceed 
on  the  ground  that  it  was  a  matter  of  grave  damage  and  injury  to 
the  public.  Of  course,if  such  a  companyas  thatwere  allowed  to  em- 
bark in  a  gigantic  coal  business,  it  is  easy  to  see  that  coal  proprietors 
were  not  likely  to  be  served  on  the  line  as  they  ought  to  be  served, 
and  there  might  arise  other  inconveniences.  I  am  far  from  saying 
that  a  railway  company  ought  to  be  permitted  to  carry  on  the  trade 
of  ironmasters,  or  colliery  proprietors,  or  rolling-stock  manufac- 
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turers,  not  casually,  not  incidentally,  not  collaterally,  in  the  bo^ia 
Hde  conduct  of  their  own  property  and  business,  but  as  really  a 
distinct  and  separate  trade.  I  can  conceive  that  such  a  case  might 
be  properly  considered  by  the  Attorney-General,  and  considered 
by  this  court,  as  a  fraud  on  the  legislature  which  had  created  and 
authorized  the  company  only  for  what  it  professed  and  undertook 
to  do ;  but,  at  all  events,  it  must  be  something  gre.at,  something 
substantial,  to  warrant  such  interference.  It  is  not  possible  to  de- 
fine what  is,  for  this  purpose,  great,  what  is  substantial,  any  more 
than  it  is  possible  to  define  how  much  of  smell  or  how  much  of 
noise  amounts  to  a  nuisance,  or  what  is  or  is  not  reasonably  inci- 
dent to  a  business.  But,  generally  speaking,  it  is  not  practically 
difficult  to  ascertain  when  the  line  has  been  clearly  transgressed, 
and  in  this  case,  speaking  for  myself,  I  should  say  that  the  facts  do 
not  show  any  ground  of  complaint  on  the  part  of  the  public,  even 
if  the  agreement  had  been  made  out  to  be  theoretically  ultra  vires. 
And  it  is,  in  my  judgment,  to  be  considered,  for  the  purposes  of 
this  action,  that  there  is  no  real  difference  between  a  body  of  share- 
holders incorporated  by  special  act  of  Parliament  for  the  purpose 
of  making  and  working  a  railway,  and  a  body  of  shareholders  in- 
corporated under  the  general  law  (now  applicable  to  large  asso- 
ciations) for  the  purpose  of  establishing  and  working  any  other 
industrial  enterprise.  So  far  as  the  first  has  compulsory  powers  it 
must  not  abuse  them;  so  far  as  it  has  statutory  duties  it  cannot 
delegate  them ;  so  far  as  it  is  under  any  statutory  prohibition  or 
direction  it  must  not  violate  the  one  or  neglect  the  other.  But 
even  in  these  cases  it  is  only  where  some  public  mischief  is  done, 
or  where,  in  respect  of  something  intended  for  the  public  protec- 
tion, there  is  misfeasance  or  nonfeasance,  that  the  Attorney-Gen- 
eral ought  to  interfere.  If  a  particular  landowner  has  cause  of 
complaint,  it  is  for  him  to  appeal  to  the  tribunals.  If  as  between 
the  company  and  its  shareholders  there  is  a  wrongful  application 
of  the  capital  or  a  wrongful  incurring  of  liabilities,  it  is  for  the 
shareholders  to  complain ;  if  as  between  the  company  and  any  per- 
sons outside  the  company,  it  is  entering  into  contracts  ultra  vires, 
it  is  for  such  persons  to  take  proper  advice  and  guard  themselves 
from  risks  which  they  are  perfectly  free  to  avoid.  I  cannot  my- 
self see  any  principle  on  which  the  Attorney-General  is  to  inter- 
fere with  a  railway  company's  contracts  because  they  are  ultra 
vires  any  more  than  he  would  on  the  like  ground  interfere  with 
the  contracts  of  any  other  incorporated  joint-stock  company, carry- 
ing on  any  other  industrial  enterprise.  In  neither  case  is  it,  in  my 
judgment,  for  the  Attorney-General  to  take  up  the  complaint  of  a 
rival  trader  who  says  that  the  company  is  trading  in  something 
which  it  was  not  established  or  incorporated  to  trade  in.     I  can- 
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not  think  that  it  is  for  the  Attorney-General  to  invoke  the  court, 
nor  for  the  court  so  invoked,  to  interfere  to  prevent  a  gigantic  iron 
and  coal  joint-stock  company  incorporated  from  opening  stores, 
however  vast  and  however  miscellaneous,  for  the  supply  of  its 
workmen  and  neighbors. 

On  these  grounds  I  am  unable  to  concur  in  the  judgment  of  the 
Master  of  the  Rolls,  and  I  give  my  voice  for  discharging  the  order 
he  has  made. 

Baggallay,  L.  J.  I  much  regret  that  I  have  been  unable  to  ar- 
rive at  the  same  conclusions  as  my  colleagues  with  respect  to  this 
appeal,  and  though  the  fact  of  my  taking  a  different  view  can  have 
10  effect  as  regards  the  order  to  be  pronounced,  I  think  it  right 


o  explain  the  grounds  upon  which,  in  my  opinion,  the  order  of  the    T;^ 
^'aster  of  the  Rolls  ought  to  be  affirmed.^  ^^^^ ^^^^ 

Now,  having  regard  to  the  established  general  principles  to    (^J^^^^ 


which  I  have  referred,  it  can  hardly  be  doubted,  as  a  general  prop- 
osition, that  Railway  Company  A.  would  be  acting  in  excess  of  its 
powers,  were  it,  in  the  absence  of  any  special  powers  authorizing 
it  in  that  behalf,  to  enter  into  a  contract  with  Railway  Company 
B.  to  let  to  Company  B.  such  locomotive  engines  or  other  rolling 
stock  as  Company  B.  might  require  for  the  purposes  of  its  traffic. 
In  a  greater  or  less  degree,  according  to  the  circumstances  of  any 
particular  case,  the  supply  by  Company  A.  of  engines  or  rolling 
stock  in  performance  of  such  a  contract  must  necessitate  the  pro- 
viding and  keeping  in  good  working  order  of  a  greater  number  of 
engines,  or  a  larger  quantity  of  rolling  stock,  whether  manufac- 
tured by  Company  A.  or  otherwise  acquired,  than  would  be  requi- 
site for  the  proper  working  of  its  own  railway ;  and  the  mainte- 
nance of  such  a  supply  of  engines  and  rolling  stock  would  render 
necessary  the  employment  of  a  portion  of  the  funds  of  Company 
A.  It  can  in  no  way  be  said  that  in  the  absence  of  special  powers 
such  an  employment  of  its  funds  would  be  within  the  scope  of 
the  constitution  of  Company  A. ;  however  profitable  the  carrying 
on  of  such  a  trade  or  business  might  be,  it  would  not  be  one  of  the 
purposes  for  which  the  company  was  incorporated.  And  if,  in- 
stead of  supplying  locomotive  engines  on  hire,  Company  A.  was 
to  bind  itself  to  provide  locomotive  power — in  other  words,  to  pro- 
vide not  only  the  engines,  but  also  the  fuel  for  their  consumption, 
and  the  wages  of  sufficient  servants  to  work  them,  there  would 
be  a  necessity  for  a  still  larger  employment  of  its  funds. 

But,  admitting  the  general  proposition  to  be  that  the  entering 
into  any  such  contract  would  be  in  excess  of  the  powers  of  Com- 
pany A.,  the  question  arises  whether  it  would  be  applicable  to  the 
case  of  two  companies  whose  railways  are  continuous,  as  are  those 

*  The  opinion  is  given  in  part  only. — Ed. 


488  ATTORNEY-GEN.  V.  GT.  EASTERN  RY.  CO.        [CHAP,  III. 

of  the  Great  Eastern  and  Tilbury  Companies.  In  my  opinion,  the 
proposition  is  as  applicable  to  such  a  case  as  to  one  in  which  the 
systems  of  the  two  companies  are  quite  distinct ;  the  circumstance 
that  the  Tilbury  Railway  is  or  may  be  regarded  as  an  extension 
or  continuation  of  or  as  a  branch  from  the  Great  Eastern  system, 
renders  it  highly  desirable  that  some  arrangement  should  be  come 
to  for  such  a  working  of  the  two  systems  as  should  avoid  the  in- 
conveniences to  the  public,  and  the  consequent  loss  to  the  share- 
holders, which  would  necessarily  arise  if  they  were  worked  sepa- 
rately ;  but  to  effect  such  a  working  in  no  way  necessitates  the  en- 
tering into  such  a  contract  as  that  which  we  are  now  considering ; 
under  similar  circumstances  the  inconvenience  and  loss  arising 
from  separate  working  are  usually  avoided  by  the  adoption  of  one 
or  more  of  the  following  schemes:  First,  by  the  one  company 
exercising,  either  by  agreement  or  under  statutory  authority,  run- 
ning powers  over  the  line  of  the  other ;  secondly,  by  the  companies 
availing  themselves  of  the  powers  conferred  on  them  by  the  47th 
section  of  the  Railways  Clauses  Consolidation  Act,  1845,  ^^^  ^^' 
ranging  for  the  trains  of  each  company  passing  over  the  lines  of 
the  other,  upon  terms  arranged  between  them ;  or,  thirdly,  by  ob- 
taining statutory  powers,  under  which  the  line  of  the  one  com- 
pany can  be  leased  to  the  other,  in  which  case  the  leased  line  is 
worked  as  if  it  were  part  of  the  general  system  of  the  other  com- 
pany. But  each  and  every  of  these  schemes  can  be  efficiently 
carried  out,  and  as  between  other  companies  have  been  repeatedly 
carried  out,  without  any  letting  of  locomotive  engines  or  rolling 
stock,  or  any  contract  for  the  supply  of  locomotive  power  by  the 
one  company  to  the  other. 

Now  adequate  powers  have  been  obtained  for  the  lease  of  the 
Tilbury  Railway  to  the  Great  Eastern  Co.,  but,  for  some  unex- 
plained reason,  it  has  not  been  deemed  expedient  by  the  two  com- 
panies to  adopt  this  mode  of  arranging  for  the  working  of  their 
respective  railways  as  component  parts  of  a  continuous  system. 
It  is  also  worthy  of  note  that,  by  the  agreement  of  the  ist  of  June, 
1876,  the  two  companies  have  made  arrangements  under  which 
each  company  has  acquired  running  powers  over  portions  of  the 
railways  of  the  other,  and  provision  is  made  for  through  booking 
over  their  respective  lines.  These  arrangements  are  doubtless  for 
the  convenience  of  the  public,  and  will  carry  their  own  profit,  but 
they  could  be  quite  as  efficiently  carried  out  if  the  Tilbury  Co. 
used  their  own  engines  and  rolling  stock,  instead  of  renting  them 
from  the  Great  Eastern  Co.,  or  being  supplied  by  that  company 
with  locomotive  power. 

It  has  been  suggested  that  that  which  the  Great  Eastern  Co. 
has  been  enjoined  from  doing  might  be  done  by  them,  or,  indeed. 
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by  any  railway  company  under  the  provisions  of  the  87th  section 
of  the  Railways  Clauses  Consolidation  Act,  1845 ;  but  the  powers 
conferred  by  that  section  are  limited  to  the  making  of  arrange- 
ments for  the  passage  of  the  trains  of  one  company  over  the  rail- 
way of  another,  and  for  the  division  or  apportionment  of  the  tolls 
taken  on  their  respective  railways — arrangements  which  are  per- 
fectly independent  of  the  sources  from  which  either  company  ob- 
tains its  engines  and  rolling  stock  or  its  locomotive  power.  The 
competency  which  we  are  now  considering  is  not  the  competency 
of  the  Tilbury  Co.  to  hire  instead  of  manufacturing  or  buying 
their  engines  and  rolling  stock,  but  the  competency  of  the  Great 
Eastern  Co.  to  manufacture  or  buy  more  than  they  require  for 
working  their  own  railway,  and  to  let  the  surplus  stock  for  hire  to 
the  Tilbury  Co. ;  in  other  words,  to  carry  on  for  profit  a  trade  or 
business  other  than  that  which  was  authorized  by  their  act  of  in- 
corporation. I  can  arrive  at  no  other  conclusion  than  that  such 
purposes  are  prima  facie  foreign  to  the  purposes  of  a  railway 
company,  and  in  the  absence  of  special  powers  are  ultra  vires, 

Bramwell^  L.  J.  The  first  question  in  this  case  is  whether 
(setting  aside  the  statute  26  &  27  Vict.  c.  Ixix.)  the  defendants 
have  done  or  are  doing  or  threatening  to  do  something  unlawful 
in  the  matters  complained  of.  It  is  said  that  what  they  have  done, 
are  doing,  and  threatening  to  do  is  unlawful — contrary  to  law. 
The  reason  given  is  that  it  is  ultra  znres,  that  they  have  no  power 
to  do  it,  and  that  as  they  have  no  power  to  do  it,  it  is  unlawful. 
To  show  that  they  have  no  power  to  do  it,  the  acts  under  which 
they  are  created  and  constituted  are  referred  to,  and,  certainly, 
among  the  things  expressed  that  they  may  do  is  not  to  be  found 
the  letting  of  locomotives  on  hire.  There  is  no  prohibition  of 
doing  it,  but  there  is  no  permission.  It  is  said  that  because  they 
are  not  empowered  or  permitted,  they  are  prohibited;  and  that 
they  are,  therefore,  disobeying  an  act  of  Parliament,  and  so  break- 
ing the  law.  This  is,  undoubtedly,  contrary  to  one's  general  idea 
that,  unlike  some  countries  where  it  seems  as  though  nothing  is 
lawful  save  what  is  permitted,  here  in  England  everything  is  law- 
ful save  what  is  prohibited.  It  is  opposed  to  those  free  trade 
and  laissez  faire  notions  which  are  commonly  supposed  to  have 
something  in  them,  and  under  the  influence  of  which  some  people 
think  that  England  has  thriven  considerably.  It  is  said  by  Mr.  Brice 
that  this  doctrine  or  notion  was  first  put  into  operation  in  the  cases 
of  Attorney-General  v.  Great  Northern  Railway  Co.,  i  Dr.  &  Sm. 
154,  and  East  Anglian  Railways  Co.  v.  Eastern  Counties  Railway 
Co.,  1 1  C.  B.  775.  I  was  counsel  for  the  plaintiff  in  the  latter  case. 
I  know  none  at  common  law  before  it  in  which  a  trace  of  this  doc- 
trine is  to  be  found,  and,  certainly,  I  was  never  more  surprised 
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than  at  that  decision — a  decision  that  proceeded  on  grounds  which, 
with  all  respect  be  it  said,  were  erroneous,  and  led,  as  I  believe 
they  have  in  other  cases,  to  an  erroneous  result.    The  mistake  was 
in  not  distinguishing  that  many  of  the  provisions  of  acts  of  Par- 
liament constituting  companies  are  not  provisions  as  between  the 
companies  and  the  public,  but  agreements  among  the  shareholders 
inter  se  which  constitute  their  agreement  of  partnership,  their  in- 
strument of  settlement.     In  the  case  of  Attorney-General  v.  Great 
Northern  Railway  Co.,  it  was  said  that  where,  in  the  case  of  in- 
jury to  private  interests,  it  would  be  competent  for  an  individual 
to  apply  for  an  injunction  to  restrain  a  company  from  using  its 
powers  for  purposes  not  warranted  by  the  acts  creating  it,  it  is 
competent  to  the  Attorney-General,  in  case  of  injury  to  public  in- 
terests from  such  a  cause,  to  file  an  information  for  an  injunction. 
But,  I  ask,  with  sincere  respect  for  the  learned  judge,  what  is  the 
similarity  of  or  analogy  between  the  two  cases,  and  what  is  the 
injury  to  public  interests  in  such  a  case?     How  is  the  public  in- 
jured, or  any  class  of  it?    When  directors  of  a  company  do  that 
which  is  not  authorized  by  their  act  or  charter,  or  deed  of  settle- 
ment, they  break  their  agreement  of  partnership.     What  is  there 
like  that  when  the  whole  company,  directors  and  shareholders,  do 
something  not  agreed  on  in  their  agreement  of  partnership?     It 
may  be  unlawful  on  other  grounds,  but  the  cases  are  not  like,  they 
are  wholly  different.     It  is  to  be  noticed  that  the  only  case  cited  by 
the  learned  Vice-Chancellor  is  a  case  of  a  complaint  by  a  share- 
holder.    However,  these  cases  were  followed  by  others,  and  it 
became  the  law  that  acts  ultra  vires,  in  cases  of  corporations,  were 
not  merely  null  and  void,  but  were  absolutely  contrary  to  law,  and 
illegal.     I  am  not  doubting  the  least  that  there  is  a  reasonable  and 
well-founded  doctrine  of  ultra  vires.     I  refer  for  a  statement  of  it 
to  what  was  said  by  Lord  Cairns  in  Ashbury  Railway  Carriage 
&  Iron  Co.  V,  Riche,  Law  Rep.  7  H.  L.  653,  and  if  I  may  be  per- 
mitted to  do  so,  I  refer  to  what  I  said  twenty  years  ago  in  Bate- 
man  V,  Corporation  of  Ashton,  3  H.  &  N.  323.     I  have  no  doubt 
that  a  shareholder,  not  consenting,  has  a  right  to  object  to  an  act 
not  within  the  terms  of  the  partnership.     I  have  no  doubt,  also, 
that  if  a  thing  is  prohibited  by  the  statute  creating  a  corporation, 
the  doing  of  that  thing  is  unlawful,  and  may  be  restrained.     I 
have  no  doubt  that,  if  a  corporation  is  created  by  royal  charter, 
and  the  provisions  of  the  charter  are  disobeyed,  the  charter  is 
jeopardized.     I  have  no  doubt  that,  if  a  railway  company  is  pro- 
hibited from  opening  their  railway  with  a  single  line,  it  may  be 
restrained  from  doing  so ;  that  the  pollution  of  a  river,  forbidden 
by  law,  may  be  restrained,  and  that  other  acts  contrary  to  law,  or 
contrary  to  a  duty  to  or  right  of  the  public,  may  be  restrained  or 
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punished.  My  doubt  is  where  there  is  no  prohibition,  and  the  act' 
is  not  contrary  to  any  duty  toward  or  in  violation  qf  any  right  of 
the  public,  whether  it  can  be  the  law  that  if  six  partners  carried  on 
the  trade  of  hatters,  they  might  agree  to  deal  in  boots ;  but  that  if 
seven  associate  themselves  in  a  registered  company,  as  hatters, 
their  dealing  in  boots  is  not  only  ultra  vires,  but  unlawful — ^an  of- 
fense possibly  punishable.  I  admit  it  is  ultra  vires;  that  is  decided 
in  Ashbury  Railway  Carriage  &  Iron  Co.  v,  Riche,  Law  Rep.  7 
H.  L.  653.  The  public  is  entitled  to  hold  a  registered  company  to 
its  registered  business. 

There  is  a  noticeable  thing  in  this  ultra  vires  doctrine.  It  is 
recognized  and  acted  on  in  courts  of  common  law,  as  nullifying 
ultra  tires  contracts,  but  it  is  apparently  always  enforced  against 
offenders  in  courts  of  equity  only.  But  if  acting  ultra  vires  is 
unlawful,  surely  there  must  have  been  a  remedy  for  or  power  of 
preventing  it  at  law  before  the  Judicature  Act.  I  mean  a  remedy 
at  the  instance  of  the  Crown.  No  doubt  a  mandamus  would  lie 
to  enforce  the  performance  of  a  duty  in  a  corporation  to  do  a  thing 
ordered  by  statute  or  charter ;  but  is  there  any  case  of  a  mandamus 
not  to  do  a  thing,  not  to  let,  for  instance,  carriages  on  hire  ?  No 
doubt,  also  in  some  cases,  a  criminal  information  would  lie  where 
an  illegal  act  was  done.  But  is  it  supposable  that  one  would  lie 
here?  If  it  would,  so  would  an  indictment,  as  the  act  is  illegal. 
Then  it  is  said  that  a  quo  warranto  may  be  maintained.  So  it 
may  in  some  cases,  but  what  usurpation  of  a  franchise  is  there 
here?  I  cannot  but  entertain  great  doubt  if  there  is  any  way  of 
reaching  this  matter  at  common  law,  and  consequently  great  doubt 
if  there  ought  to  be  any  in  equity.  Attorney-General  z^  Utica 
Insurance  Co.  and  Attorney-General  v.  Tudor  Ice  Co.,  cited 
in  Brice  on  Ultra  Vires,  2d  ed.,  p.  905.  However,  the  law 
has  been  so  laid  down  that  I  think  we  ought  to  be  gov- 
erned by  it,  whatever  doubts  I  may  have  of  its  original  validity, 
and  that  the  only  utility  in  discussing  its  origin  is  to  try  and  find 
out  its  principle  and  extent,  and  see  if  any  particular  case  is  within 
it.  Now,  what  have  these  defendants  done  here?  They  are  not 
letters  on  hire  of  locomotives  and  rolling  stock.  They  do  not 
carry  on,  nor  profess  to  carry  on,  such  a  trade  or  business.  What 
has  been  done  is  this :  The  appellants  are  owners  of,  and  work  a 
very  large  extent  of,  line  (1300  miles).  I  believe  they  have  a  vast 
number — many  hundreds— of  locomotives.  The  Tilbury  Co.  are 
owners  of  a  small  line,  having  access  to  London,  to  which  their 
traffic  mainly  goes,  only  over  the  lines  of  the  appellants.  They 
have  not  and  never  had  any  locomotives.  Their  line  has  been 
worked  by  lessees  from  its  opening  down  to  the  year  1875,  and 
since  then  it  has  worked  its  traffic  in  the  following  manner :  The 
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appellants  furnish  to  the  Tilbury  Co.  locomotive  power  and  rolling" 
stock  sufficient  for  the  Tilbury  Co.  to  work  their  traffic.  Thj 
agreement  as  to  the  locomotive  power  is  that  sufficient  engine 
drivers,  stokers,  coals,  and  all  necessaries  save  water,  for  working 
the  locomotives,  shall  be  furnished  by  the  appellants  to  the  Tilbury 
Co. ;  that  during  their  use  by  the  Tilbury  Co.  the  men  shall  be 
servants  of  the  company ;  that  the  remuneration  to  the  appellants 
for  what  is  called  the  hire  of  the  rolling  stock  shall  be  at  a  certain 
rate.  This  agreement  has  been  acted  on,  and  was  so  at  the  time 
of  the  commencement  of  this  action,  and  has  been  so  since.  That 
it  is  for  the  benefit  of  the  two  companies,  or  was  when  they  made 
it,  is  certain.  We  ought  to  be  satisfied  of  that  from  their  having 
come  to  it.  Probably,  also,  the  working  of  the  Tilbury  line  by 
the  men  employed  by  the  Great  Eastern  Co.,  who  are  familiar  with 
the  approaches  to  London,  is  beneficial  to  the  public.  There  can 
be  no  doubt  that  the  appellants  are  deeply  interested  in  the 
Tilbury  traffic.  Anyhow,  the  arrangement  was  come  to  by  the 
companies  for  their  supposed  benefit,  not  for  profit  as  letters  to 
hire,  and  no  pretense  of  injury  or  wrong  to  the  public  or  any  in- 
dividual is  suggested.  Of  course  we  have  heard  about  great  com- 
panies getting  a  monopoly,  but  as  the  Attorney-General  admitted, 
if  they  get  it  in  such  a  case  as  this  it  is  because  they  can  under- 
sell everybody  else,  which,  as  he  said,  is  not  a  thing  for  the  public 
to  mourn  over.  But  the  pretense  is  idle.  Individual  energ}-  and 
competition  will  keep  the  private  trader  in  possession  of  part  of 
such  a  trade  as  that  here  in  question.  However,  some  locomotive 
makers,  with  a  view  to  their  personal  gains,  complain,  and  under 
their  auspices  the  case  comes  before  us.  Whether  the  Attorney- 
General  has  any  discretion  to  refuse  the  use  of  his  name,  I  know 
not.  If  he  has,  and  has  decided  to  let  it  be  used,  I  am  most  cer- 
tain that  he  has  not  done  so  without  due  consideration,  or  from 
any  other  motive  than  as  sense  of  duty.  Nobody  has  suggested 
that  there  is  any  question  of  public  policy  involved  in  the  present 
case,  unless  the  danger  of  monopoly.  However,  there  are  the 
decisions,  and  they  must  be  obeyed,  whatever  we  may  think  of  the 
motives  of  the  relators,  which  seem  of  the  same  character  as  ob- 
jections to  machinery,  or  to  doing  more  than  a  certain  quantity  of 
work  in  a  certain  time,  or  any  other  mischievous  objection  to  lib- 
erty of  action,  which  we  blame  so  heartily  in  trades  unions,  and 
which  these  relators  would  be  loud  in  condemning  in  their  work- 
men. But  the  decisions  have  not  gone  to  the  extent  of  saying  that 
nothing  can  be  done  but  what  is  expressly  mentioned  in  the  act  in- 
corporating the  company.  There  may  be  a  ferry-boat  to  aid  rail- 
way traffic,  book  stalls  may  be  let,  refreshment  rooms  kept,  and 
other  things  done  which  may  be  called  ancillary  or  subordinate  to 
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the  main  purpose  of  the  railway  company,  or  arising  out  of  or 
consequent  on  its  existence.  I  hold  that  this  letting  on  hire  is 
such  a  case.  Suppose  on  an  emergency  rolling  stock  was  wanted, 
might  it  be  let  for  a  day?  If  so,  for  a  week,  or  month,  or  year? 
Suppose  it  was  found  that  there  was  an  excess  of  stock  which 
could  profitably  be  let.  Is  it  to  remain  idle  that  these  relators  may 
have  the  chance  to  make  a  few  more?  Take  the  case  of  a  gas 
company,  and  suppose  it  could  work  up  the  coke  when  hot  more 
profitably  than  it  could  if  cold,  may  it  not  be  done  ?  Must  they  sell 
their  coke  cold  to  others  who  must  heat  it  ?  Here  the  Tilbury  Co. 
had  no  rolling  stock.  Unless  they  hired  of  some  one,  their  line 
must  remain  unworked,  to  the  public  injury  and  loss  of  toll  to  the 
defendants.  Of  no  one  could  the  Tilbury  Co.  hire  so  cheaply  as  of 
the  defendants.  I  am  of  opinion,  then,  that  this  arrangement  is  not 

ultra  vires,  even  without  the  particular  statute  which  I  proceed  to 

examine. 
I  am  also  of  opinion  that  this  arrangement  is  allowed  by  that 

statute,  26  &  27  Vict.  c.  Ixix. 
I  am  of  opinion  that  the  judgment  of  the  Master  of  the  Rolls 

should  be  reversed. 
Action  dismissed  with  costs. 


THE  LONDON  AND  NORTHWESTERN  RAILWAY 
CO.  AND  Others  v.  PRICE  &  SON. 

In  the  Queen's  Bench  Division,  June  13,  1883. 

[Reported  in  Law  Reports,  11  Queen's  Bench  Division  485.] 

Special  case  stated  in  an  action  in  the  county  court  of  Shrop- 
shire holden  at  Shrewsbury. 

The  case  stated  the  following  material  facts  : 

The  action  was  brought  to  recover  a  sum  of  ii  lis,  2d.,  in 
respect  of  charges  made  by  the  plaintiffs  for  weighing  coal  for 
the  defendants. 

The  defendants  were  coal  merchants  carrying  on  business  at 
Minsterley  Station,  which  is  on  a  branch  line  of  the  Shrewsbury 
and  Welchpool  Railway.  The  railway  and  branch  line  were  con- 
structed under  powers  given  by  a  local  act  (19  &  20  Vict.  c. 
^^ocxii.),  and  were  subsequently  transferred  to  and  became  the 
property  of  the  plaintiffs  under  the  provisions  of  the  local  acts, 
27  k  28  Vict.  c.  cxcvi.,  and  28  &  29  Vict.  c.  ccxcix. 
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The  defendants  for  the  purposes  of  their  business  occupied,  as 
tenants  to  the  plaintiffs,  a  wharf  in  the  yard  of  the  station  adjoin- 
ing a  siding  of  the  railway,  and  they  paid  to  the  plaintiffs  a  rent 
of  \s,  per  square  yard  per  annum  for  the  land  so  occupied.  All 
the  coal  supplied  to  the  defendants  for  their  business  at  Minsterley 
Station  was  conveyed  thither  by  the  plaintiffs  upon  their  railway 
and  delivered  to  the  defendants  at  the  wharf,  and  therefrom  sold 
and  delivered  by  the  defendants  to  their  customers. 

The  plaintiffs  had  a  weighing-machine  suitable  for  weighing 
coals  fixed  in  the  yard  of  the  station,  and  used  by  them  from  time 
to  time  for  their  own  purposes.  The  defendants,  on  receiving 
consignments  of  coal  at  the  station,  generally  had  occasion  to 
weigh  the  coal  before  delivering  the  same  to  purchasers.  There 
was  no  other  machine  than  that  belonging  to  the  plaintiffs  suit- 
able for  weighing  coal  at  or  near  the  station.  For  some  years 
previously  to  April,  1882,  the  defendants,  and  other  wharfholders 
at  Minsterley  Station,  had  used  the  plaintiff's  weighing-machine 
without  charge;  but  in  February,  1882,  the  plaintiffs  put  up  a 
printed  notice  in  the  station  addressed  "  to  the  public,"  and  stating 
that  on  and  after  the  ist  of  April,  1882,  the  sum  of  id.  per  ton, 
or  part  of  a  ton,  would  be  charged  by  them  for  the  weighing  of  all 
coal  over  their  machines,  whether  the  persons  for  whom  the 
weighing  was  done  were  wharfholders  or  not.  The  defendants 
had  knowledge  of  this  notice. 

The  defendants  continued  to  weigh  coal  on  the  plaintiffs'  ma- 
chine during  the  months  of  April  and  May,  1882,  and  paid  the 
plaintiffs'  charges,  in  respect  of  coal  so  weighed,  according  to  the 
notice.  The  defendants  subsequently  to  May,  1882,  weighed  coal 
on  the  machine,  but  refused  to  pay  any  charge  therefor,  and  it 
was  agreed  that,  if  the  action  was  maintainable,  the  sum  of 
ii  2s,  was  due  from  the  defendants  to  the  plaintiffs  in  respect 
thereof. 

At  the  hearing  in  the  county  court  the  defendants  contended 
that  the  charges  made  and  claimed  by  the  plaintiffs  did  not  come 
within  their  tariff  of  charges,  and  were  made  without  any  statu- 
tory authority. 

The  judge  nonsuited  the  plaintiffs,  holding  that  the  services 
and  charges  in  respect  of  which  the  claim  was  made  were  ultra 
vires  of  the  plaintiffs'  statutory  authority. 

The  question  for  the  opinion  of  the  court  was  whether  or  not 
the  charges  were  \dira  vires  of  the  plaintiffs'  statutory  authority. 

Wightman  Wood,  with  him  /.  V,  Aiistin,  for  the  plaintiffs. 

Kenelm  Digby  for  the  defendants. 

Watkin  Williams,  J.  I  am  clearly  of  opinion  that  the  non- 
suit in  this  case  was  wrong,  and  that  the  judgment  of  the  county 
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court  judge  must  be  reversed.  It  is  only  necessary  to  state  the 
facts  to  show  that  the  case  is  absolutely  clear  in  favor  of  the  plain- 
tiffs. [His  Lordship  stated  them.]  It  is  to  my  mind  an  "aston- 
ishing proposition  that  the  defendants,  having  used  the  plaintiffs' 
weighing  machine,  and  having  agreed  to  pay  for  the  use  of  it — 
for  that  is  the  effect  of  the  facts  stated  in  the  case — should  now 
be  entitled  to  say  that  the  contract  was  ultra  vires  and  void,  and 
so  could  not  be  the  foundation  of  any  action  at  law.  No  doubt 
if  the  contract  was  ultra  vires,  no  effect  whatever  can  be  given  to 
it;  the  court  cannot  travel  beyond  the  legal  result  of  the  parties' 
acts.  But  I  am  of  opinion  that  the  contract  was  not  ultra  vires. 
The  observations  of  Lord  Justice  James  in  Attorney-General  v. 
Great  Eastern  Ry.  Co.,  11  Ch.  D.  p.  480,  are  applicable  to  this 
case.  He  asks,  "Where  is  this  notion  of  ultra  vires  to  stop?" 
and  states  various  instances  in  which  it  would  be  absurd  to  say 
that  the  doctrine  applied.  I  think  that  his  observations  cover  this 
case,  and  I  am  of  opinion  that  the  plaintiffs,  who  possessed  the 
weighing-machine  for  the  purposes  of  their  railway,  and  as  in- 
cidental to  their  business  as  carriers,  had  a  perfect  right  to  allow 
not  only  the  persons  for  whom  they  carried  coals,  but  also  the 
public  at  large,  to  have  the  occasional  use  and  convenience  of  the 
machine,  and  were  entitled  to  make  a  fair  charge  for  the  use  of  it. 
I  cannot  distinguish  this  case  from  the  cases  of  refreshment  rooms 
and  other  conveniences  in  stations,  not  strictly  connected  with 
the  business  of  a  railway  company,  but  established  for  the  ad- 
vantage of  those  with  whom  they  come  in  contact  in  the  course 
of  their  business. 

Smith,  J.  I  am  also  of  opinion  that  the  plaintiffs  were  en- 
titled to  succeed,  and  I  rest  my  decision  solely  on  the  facts  of  this 
case.  The  plaintiffs  carried  coals  for  the  defendants,  and  at  the 
termination  of  the  carriage  the  plaintiffs  warehoused  the  coals, 
which  were  in  bulk  and  supplied  in  large  quantities.  The  defend- 
ants request  the  plaintiffs  to  weigh  the  coal  for  them  on  the  plain- 
tiffs' machine,  knowing  perfectly  well  that  a  charge  of  id.  per 
ton  will  be  made  for  the  use  of  the  machine.  The  coal  is  weighed, 
and  in  answer  to  an  action  for  the  weighing  charges,  the  de- 
fendants set  up  that  the  whole  transaction  was  ultra  vires  on  the 
part  of  the  company,  who  are  therefore  not  entitled  to  recover. 

The  argument  of  the  defendants'  counsel  convinced  me  that 
the  charge  was  not  expressly  authorized  by  any  of  the  acts  of 
Parliament  relied  on  by  the  plaintiffs'  counsel.  The  question  arises 
—assuming  that  the  charge  is  not  within  the  direct  terms  of  those 
acts — whether  or  not  this  action  can  be  maintained  on  the  ground 
that  the  service  is  incidental  and  convenient  to  the  exercise  of  the 
plaintiffs'  powers  as  carriers  of  goods  for  the  defendants.     It 
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seems  to  me  most  convenient  that  the  company  should  do  what 
they  have  done.  It  was  argued  that  the  notice  informing  persons 
of  tfie  charge  to  be  made  was  invalid.  I  give  no  opinion  upon  that. 
I  think  the  notice  formed  no  part  of  the  contract.  If  it  had  been 
necessary  to  put  the  notice  in  at  the  trial,  could  it  have  been  sug- 
gested that  it  must  be  stamped  as  being  the  contract  between  the 
parties  ?  The  plaintiffs  are  entitled  to  say  to  the  defendants,  "  At 
your  request  we  weighed  the  coal,  and  you  knew  the  charge, 
which  was  a  reasonable  one,  because  you  knew  of  the  notice."  I 
am  of  opinion  that  this  case  comes  clearly  within  the  principle  of 
the  decision  in  Attorney-General  v.  Great  Eastern  Ry.  Co., 
5  App.  Cas.  473.  In  that  case  the  Lord  Chancellor,  agreeing  with 
the  judgment  of  Lord  Justice  James,  in  Ashbury  Ry.  Carriage 
Co.  ^'.  Riche,  Law  Rep.  7  H.  L.  653,  said  that  this  doctrine  of 
ultra  vires  ought  to  be  reasonably,  and  not  unreasonably,  under- 
stood and  applied,  and  that  whatever  might  fairly  be  regarded  as 
incidental  to,  or  consequent  upon,  those  things  which  the  legisla- 
ture had  authorized,  ought  not  (unless  expressly  prohibited)  to  be 
held  by  judicial  construction  to  be  ultra  vires.  It  is  manifest  that 
in  the  present  case  the  charge  made  is  not  expressly  prohibited.  I 
am  of  opinion  that  it  wj^s  made  for  work  done  and  services  ren- 
dered, which  were  incidental  to,  and  consequent  upon,  those 
things  which  the  legislature  had  authorized ;  and  therefore  in  my 
judgment  the  action  is  maintainable. 
Judgment  for  the  plaintiffs. 


Section  II. — Power  to  Make  Simple  Contracts. 

THE  BANK  OF  COLUMBIA  v.  PATTERSON'S  ADMIN- 

ISTRATOR.         fj^J^- 

In  the  Supreme  Court  of  the  United  States,  February  s, 

1813. 

[Reported  in  7  Cranch  299.] 

Error  to  the  Circuit  Court  for  the  District  of  Columbia,  in  an 
action  of  indebitatus  assumpsit,  brought  by  the  defendant  in  error 
against  the  president,  directors,  and  company  of  the  Bank  of  Co- 
lumbia, in  their  corporate  capacity.  There  were  four  counts  only 
in  the  declaration. 

I.  Indebitatus  assumpsit,  for  matters  properly  chargeable  in  ac- 
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count.    2.    Indebitatus  assumpsit,  for    work   and    labor   done. 
3.  Quantum  meruit.    4.  Insimul  computassent. 

The  defendant  pleaded  non-assumpsit  and  a  tender. 

On  the  trial  below  the  defendant  took  three  bills  of  exceptions. 

The  first  stated  that  the  plaintiff  read  in  evidence  a  sealed  agree- 
ment, dated  December  10,  1807,  between  Patterson  and  a  duly  au- 
thorized committee  of  the  directors  of  the  bank,  under  their  pri- 
vate  seals.  It  recites  that  a  difference  of  opinion  had  arisen  be- 
tweSrPatterson  and  the  committee  for  building  the  new  banking- 
house,  as  to  certain  work  extra  of  an  agreement  made  between 
Patterson  and  the  said  committee  in  1804,  and  thereto  annexed ; 
whereupon  it  was  agreed  that  all  the  work  done  by  Patterson 
should  be  measured  and  valued  by  two  persons  therein  mentioned, 
according  to  certain  rates,  called  in  Georgetown  old  prices,  and 
the  sum  certified  by  them  should  be  taken  by  both  parties,  in  their 
settlement,  as  the  amount  thereof.  It  was  also  thereby  agreed 
that  the  outhouses,  respecting  which  there  had  been  no  specific 
agreement,  should  be  measured  and  valued  by  the  same  persons 
in  the  same  manner.  The  agreement  of  1804  referred  to  in  and 
annexed  to  the  agreement  of  1807,  was  also  offered  in  evidence  by 
the  plaintiff,  and  states  that  Patterson  had  agreed  with  the  com- 
mittee to  do  all  the  carpenter's  work  required,  agreeably  to  the 
plan  of  the  new  bank,  and  states  particularly  the  manner  in  which 
it  was  to  be  done ;  and  that  "  in  consideration  of  the  work  being 
done  "  as  stated,  the  committee  agreed  to  pay  Patterson  $262^as 
full  consideration ;  and  that  if,  when  the  work  should  be  finished, 
the  committee  should  be  of  opinion  that  that  sum  was  too  much, 
Patterson  agreed  to  have  the  work  measured,  at  the  expense  of 
the  bank,  by  two  persons  mutually  appointed,  who  should  take  the 
old  prices  as  the  standard,  and  in  case  the  bill  of  measurement  did 
not  amount  to  the  sum  of  $3625,  Patterson  agreed  to  take  the 
amount  of  measurement  for  full  satisfaction.  The  plaintiff  then 
read  in  evidence  a  paper  of  particulars  of  the  work,  certified  by  the 
persons  named  in  the  agreement  of  1807.  The  defendants  offered 
in  evidence  the  plan  of  the  building,  and  that  it  was  built  prin- 
cipally according  to  that  plan  and  the  agreement — and  that  any 
work  other  than  that  stated  in  the  plan  and  agreement  was  to  be 
charged  separately  as  extra  work,  and  that  it  was  so  charged  by 
Patterson,  before  the  loth  of  December,  1807,  the  date  of  the  sec- 
ond agreement,  who  presented  the  account  (so  charged)  to  the 
defendants,  claiming  the  amount  of  the  same,  and  claiming  also 
for  the  work  done  under  the  agreement  of  1804,  the  sum  of  $3625, 
and  proved  that  while  the  work  was  going  on  the  defendants  paid 
Patterson  sundry  large  sums  of  money  on  account  thereof. 

The  court  was  thereupon  prayed  by  the  defendants  to  instruct 
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the  jury,  that  if  they  believed  that  the  agreement  of  1804  was 
assented  to  by  Patterson  and  the  committee  as  binding  between 
them,  and  that  the  work  therein  contracted  for  was  done  by  Pat- 
terson, and  that  the  sum  of  $3625  therein  mentioned  was  claimed 
by  him  on  account  of  the  same,  then  the  plaintiff  could  recover 
for  no  such  work,  but  could  only  recover  for  the  work  done  extra 
of  the  said  agreement ;  which  instruction  the  court  refused  to  give. 

It  was  contended  by  the  defendant's  counsel,  Morsel  &  Key, 
that  in  that  refusal  the  court  below  erred. 

Jones  and  C.  Lee  contra. 

Story,  J.,  delivered  the  opinion  of  the  court  as  follows : 

Several  exceptions  have  been  taken  to  the  opinion  of  the  court 
below,  which  will  be  considered  in  the  order  in  which  the  objec- 
tions arising  out  of  them  have  been  presented  to  us.  We  are 
sorry  to  say  that  the  practice  of  filing  numerous  bills  of  excep- 
tions is  very  inconvenient;  for  all  the  points  of  law  might  be 
brought  before  the  court  in  a  single  bill  with  a  simplicity  which 
would  relieve  the  bar  and  the  bench  from  every  unnecessary  em- 
barrassment. 

3.  Another  objection  is  that  as  the  agreement  of  1807  is  sealed, 
and  is  connected,  by  reference,  with  the  prior  agreement,  they  are 
to  be  construed  as  one  sealed  instrument,  and  assumpsit  will  not 
lie  upon  an  instrument  under  seal.* 

The  foundation  of  this  objection  utterly  fails,  for  the  agree- 
ment is  not  under  the  seal  of  the  corporation,  but  the  seals  of  the 
committee ;  and  if  it  were  otherwise,  it  is  too  plain  for  arg^ument 
that  the  original  agreement  was  not  extinguished,  but  referred  to 
as  a  subsisting  agreement.  It  is  quite  impossible  to  contend  that 
the  mere  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been 
executed,  extinguishes  the  former. 

Two  other  objections  are  made  under  this  exception;  but  as 
they  are  answered  in  the  preceding  observations,  it  is  unneces- 
sary to  notice  them  farther. 

Under  the  third  exception,  the  only  objections  relied  on  are  in 
principle  the  same  as  the  objections  urged  under  the  former  ex- 
ceptions and  they  admit  the  same  answers. 

The  case  has  thus  been  considered  all  along  as  though  the  con- 
tracts were  made  between  the  plaintiff's  administrator  and  the 
corporation,  and  indeed  some  points  in  the  argument  have  pro- 
ceeded upon  this  ground.  /  It  is  very  clear,  however,  that  neither 
the  first  nor  second  agreements  were  made  by  the  corporation, 
but  by  the  committee  in  their  own  names/  In  consideration  of  the 
work  being  done,  the  committee,  and  not  the  corporation,  per- 
sonally and  expressly  ?igree  to  pay  the  stipulated  price.    A  ques- 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  objection. — Ed. 
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tion  has  therefore  occurred  how  far  the  corporation  were  capable 
of  contracting,  except  under  their  corporate  seal ;  and  if  it  were 
capable,  as  no  special  agreement  is  found  in  the  case,  how  far  the 
facts  proved  show  an  express  or  an  implied  contract  on  the  part 
of  the  corporation. 

Anciently  it  seems  to  have  been  held  that  corporations  could 
not  do  anything  without  deed.    13  H.  8,  12;  4  H.  7,  6;  7  H.  7,  9. 

Afterward  the  rule  seems  to  have  been  relaxed,  and  they  were, 
for  conveniency's  sake,  permitted  to  act  in  ordinary  matters  with- 
out deed;  as  to  retain  a  servant,  cook,  or  butler.  Plow,  gib; 
2  Sand.  305,  and  gradually  this  relaxation  widened  to  embrace 
other  objects.  Bro.  Corp.  51 ;  3  Salk.  191 ;  3  Lev.  107 ;  Moore  512. 
At  length  it  seems  to  have  been  established  that  though  they  could 
not  contract  directly,  except  under  their  corporate  seal,  yet  they 
might  by  mere  vote  or  other  corporate  act,  not  under  their  corpo- 
rate seal,  appoint  an  agent  whose  acts  and  contracts,  within  the 
scope  of  his  authority,  would  be  binding  on  the  corporation.  Rex 
V.  Bigg,  3  P.  Wms.  419;  and  courts  of  equity,  in  this  respect 
seeming  to  follow  the  law,  have  decreed  a  specific  performance 
of  an  agreement  made  by  a  major  part  of  a  corporation,  and 
entered  in  the  corporation  books,  although  not  under  the  corporate 
seal.  I  Fonb.  305,  Phil.  ed.  note  (o.).  The  sole  ground  upon  which 
such  an  agreement  can  be  enforced  must  be  the  capacity  of  the 
corporation  to  make  an  unsealed  contract. 

As  it  is  conceded  in  the  present  case  that  the  committee  were 
fully  authorized  to  make  agreements,  there  could  then  be  no  doubt 
that  a  contract  made  by  them  in  the  name  of  the  corporation,  and 
not  in  their  own  names,  would  have  been  binding  on  the  corpora- 
tion. As,  however,  the  committee  did  not  so  contract,  if  the  prin- 
ciples of  law  on  this  subject  stopped  here,  there  would  be  no 
remedy  for  the  plaintiff  except  against  the  committee. 

The  technical  doctrine  that  a  corporation  could  not  contract  ex- 
cept under  its  seal,  or,  in  other  words,  could  not  make  a  promise, 
if  it  ever  had  been  fully  settled,  must  have  been  productive  of 
great  mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established 
that  its  regularly  appointed  agent  could  contract  in  their  name 
without  seal,  it  was  impossible  to  support  it;  for  otherwise  the 
party  who  trusted  such  contract  would  be  without  remedy  against 
the  corporation.^  Accordingly  it  would  seem  to  be  a  sound  rule  of 
law  that  wherever  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  its  institution,  all  parol  contracts  made  by 
its  authorized  agents  are  express  promises  of  the  corporation; 
and  all  duties  imposed  on  them  by  law,  and  all  benefits  conferred 
at  their  request,  raise  implied  promises,  for  the  enforcement  of 
which  an  action  may  well  liey  /  And  it  seems  to  the  court  that  ad- 
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judged  cases  fully  support  the  position.  Bank  of  England  v, 
Moffat,  3  Bro.  Ch.  Rep.  262;  Rex  v.  Bank  of  England,  Doug. 
524,  and  note  ibidem;  Gray  v.  Portland  Bank,  3  Mass.  Rep.  364 ; 
Worcester  Turnpike  Corporation  v.  Willard,  5  Mass.  Rep.  80; 
Gilmore  v.  Pope,  5  Mass.  Rep.  491 ;  Andover  &  Medford  Turn- 
pike Corporation  v.  Gould,  6  Mass.  Rep.  40. 

In  the  case  before  the  court  these  principles  assume  a  peculiar 
importance.  The  act  incorporating  the  Bank  of  Columbia  (act  of 
Maryland,  1793,  c.  30)  contains  no  express  provision  authorizing 
the  corporation  to  make  contracts.  And  it  follows  that  upon 
principles  of  the  common  law,  it  might  contract  under  its  corpo- 
rate seal.  No  power  is  directly  given  to  issue  notes  not  under  seal. 
The  corporation  is  made  capable  to  have,  purchase,  receive,  enjoy, 
and  retain  lands,  tenements,  hereditaments,  goods,  chattels,  and 
effects,  of  what  kind,  nature,  or  quality  soever,  and  the  same  to 
sell,  grant,  demise,  alien,  or  dispose  of — ^and  the  board  of  direc- 
tors are  authorized  to  determine  the  manner  of  doing  business,  and 
the  rules  and  forms  to  be  pursued ;  to  appoint  and  pay  the  various 
officers,  and  dispose  of  the  money  or  credit  of  the  bank,  in  the 
common  course  of  banking,  for  the  interest  and  benefit  of  the 
proprietors.  Unless,  therefore,  a  corporation,  not  expressly  au- 
thorized, may  make  a  promise,  it  might  be  a  serious  question  how 
far  the  bank-notes  of  this  bank  were  legally  binding  upon  the 
corporation,  and  how  far  a  depositor  in  the  bank  could  possess 
a  legal  remedy  for  his  property  confided  to  the  good  faith  of  the 
corporation.  In  respect  to  insurance  companies  also  it  would  be 
a  difficult  question  to  decide  whether  the  law  would  enable  a 
party  to  recover  back  a  premium  the  consideration  of  which  had 
totally  failed.  Public  policy  therefore,  as  well  as  law,  in  the 
judgment  of  the  court,  fully  justifies  the  doctrine  which  we  have 
endeavored  to  establish.  Indeed,  the  opposite  doctrine,  if  it  were 
yielded  to,  is  so  purely  technical  that  it  could  answer  no  salutary 
purpose,  and  would  almost  universally  contravene  the  public  con- 
venience. Where  authorities  do  not  irresistibly  require  an  acqui- 
escence in  such  technical  niceties,  the  court  feel  no  disposition  to 
extend  their  influence. 

Let  us  now  consider  what  is  the  evidence  in  this  case,  from 
which  the  jury  might  legally  infer  an  express  or  an  implied  prom- 
ise of  the  corporation.  The  contracts  were  for  the  exclusive  use 
and  benefit  of  the  corporation,  and  made  by  their  agents  for  pur- 
poses authorized  by  their  charter.  The  corporation  proceed,  on 
the  faith  of  those  contracts,  to  pay  money  from  time  to  time  to 
the  plaintiff's  intestate.  Although,  then,  an  action  might  have 
laid  against  the  committee  personally,  upon  their  express  con- 
tract, yet  as  the  whole  benefit  resulted  to  the  corporation,  it  seems 
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to  the  court  that  from  this  evidence  the  jury  might  legally  infer 
that  the  corporation  had  adopted  the  contracts  of  the  committee, 
and  had  voted  to  pay  the  whole  sum  which  should  become  due 
tinder  the  contracts,  and  that  the  plaintiff's  intestate  had  accepted 
their  engagement.  As  to  the  extra  work,  respecting  which  there 
was  no  specific  agreement,  the  evidence  was  yet  more  strong  to 
bind  the  corporation. 

In  every  way  of  considering  the  case  it  appears  to  the  court 
that  there  was  no  error  in  the  court  below,  and  that  the  judgment 
ought  to  be  afHrmed. 


^ 
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EAST  LONDON  WATER  WORKS  CO  v.  BAILEY  and 

Others. 

In  the  Common  Pleas,  June  26,  1827. 

[Reported  in  4  Bingham  283.] 

The  plaintiffs,  a  corporate  body,  sued  the  defendants  in  as- 
sumpsit, on  a  contract  entered  into  February  25,  1824,  for  the 
delivery  of  a  certain  number  of  iron  pipes  at  stated  periods,  pur- 
suant to  certain  proposals  issued  by  the  plaintiffs  and  accepted  by 
the  defendants.  The  pipes  were  to  be  made  according  to  a  specifi- 
cation, containing  minute  details  as  to  size,  shape,  and  quality; 
were  to  be  marked  in  various  parts  with  the  letters  E.  L.,  and 
were  to  be  delivered,  certain  portions  in  April,  May,  June,  July, 
and  August,  1824,  and  the  residue  by  Lady  Day,  1825.  The  de- 
fendants did  not  deliver  the  whole  quantity  contracted  for,  and 
this  action  was  brought  to  recover  damages  for  their  failure  to 
do  so.    The  contract  was  not  under  seal.* 

At  the  trial  before  Best,  Ch.  J.,  London  sittings,  after  Hilary 
term,  many  objections,  both  in  fact  and  law,  were  raised  against 
the  plaintiffs'  claim,  and  among  the  rest,  that  the  plaintiffs,  being 
a  corporate  body,  could  not  enter  into  a  contract  except  under  seal, 
and  consequently  could  not  sue  in  assumpsit ;  whereupon  a  verdict 
was  taken  for  the  plaintiffs,  with  leave  for  the  defendant  to  move 
to  set  it  aside  and  enter  a  non-suit,  upon  this  and  other  grounds. 

Wilde,  Serjt.,  moved  for  a  rule  nisi  accordingly. 

Toddy,  Serjt.,  contra. 

Best,  Ch.  J.  This  was  an  action  of  assumpsit  to  recover  dam- 
ages for  the  non-delivery  of  certain  iron  pipes  according  to  agree- 
ment. Several  objections  were  made  to  the  plaintiffs'  claim  at 
the  trial,  and  were  reserved  for  the  consideration  of  the  court.    It 

*  A  portion  of  the  statement  of  facts  has  been  omitted. — Ed. 
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IS  only  necessary,  however,  for  us  to  notice  one  of  them,  as  that 
is  fatal  to  the  claim — namely,  that  this  is  an  action  of  assumpsit 
against  a  corporation  on  an  executory  contract.  If  the  plaintiffs 
were  not  bound  by  this  contract,  neither  were  the  defendants,  as  no 
contract  which  is  not  mutual  can  be  valid.  I  had  no  difficulty  on 
this  point  at  the  trial,  but  a  doubt  having  been  raised  on  the  con- 
struction of  the  act  constituting  the  corporation,  it  was  reserved 
for  the  consideration  of  the  court.  It  is  clear  as  a  general  ru?e 
that  a  corporation  cannot  express  its  will  except  by  writing  under 
the  common  seal  of  the  body  corporate.  It  has  indeed  been  con- 
tended at  the  bar  that  this  rule  is  confined  to  contracts  affecting 
real  property;  but  the  rule  is  by  no  means  so  confined,  although 
undoubtedly  it  is  subject  to  some  exceptions:  these  are  to  be 
found  in  Bro.  Abr.,  tit.  Corporation,  pi.  56,  and  the  present  case 
does  not  fall  within  any  of  them. 

The  first  is,  where  the  contract  is  executed;  in  that  case  the 
law  implies  a  promise,  and  a  deed  under  seal  is  not  necessary,  as 
we  have  lately  decided  in  the  Mayor  and  Corporation  of  Stafford 
V,  Till,  where  it  was  held  that  a  corporation  might  maintain  as- 
sumpsit for  the  use  and  occupation  of  their  land. 

The  next  exception  is,  where  the  acts  done  are  of  daily  neces- 
sity to  the  corporation,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  common  seal:  all  these  are  enumerated  in  Bro. 
Abr.,  Corporation,  56,  and  in  Horn  v.  Ivy. 

Another  exception  is,  where  a  corporation  has  a  head,  as  a 
mayor,  or  a  dean,  who  may  give  commands  which  a  party  may 
obey  without  the  sanction  of  a  common  seal  (Randel  v.  Deane, 
2  Lut.  1497),  or  may  bind  the  corporation  by  record  (Vin.  Abr., 
Corpdration,  K.  7,  21).  A  fourth  exception  is,  where  the  acts  to 
be  done  must  be  done  immediately,  and  it  would  be  impossible  to 
wait  for  the  formality  of  the  corporation  seal ;  as  where  cattle  are 
to  be  distrained  damage  feasant,  which  might  escape  before  the 
seal  could  be  affixed.  Manby  v.  Long,  3  Lev.  107.  But  it  is  only 
in  cases  of  necessity,  occasioned  by  the  hurry  of  the  proceeding, 
that  such  a  course  can  be  pursued ;  for  in  Horn  v.  Ivy  it  is  laid 
down  that  the  appointment  of  the  bailiff  who  is  to  make  distresses 
for  the  corporation  must  be  under  seal. 

The  same  principle  of  necessity  applies  to  corporations  created 
for  purposes  of  trade,  such  as  the  Bank  of  England.  The  very 
object  of  that  institution  requires  that  it  should  have  the  power 
of  issuing  bills  of  exchange  and  promissory  notes.  But  this  in- 
dulgence is  not  extended  beyond  cases  of  necessity ;  for  in  Slark  v. 
The  Highgate  Archway  Co.  the  court  said :  "  The  assumpsit  on 
notes  would  not  He  against  a  corporation,  unless  the  act  which 
authorized  the  making  of  the  promissory  notes  eo  nomine,  by  the 
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corporation  ex  vi  termini,  impliedly  empowered  the  corporation 
to  make  a  promise."  And  in  Broughton  v.  The  Manchester  Water 
Works  Co.,  which  I  should  not  cite  but  that  my  judgment  in  the 
case  has  been  confirmed  by  a  decision  in  this  court,  I  am  reported, 
and  correctly,  to  have  said :  "  When  a  company,  like  the  Bank  of 
England  or  East  India  Co.,  are  incorporated  for  the  purposes  of 
trade,  it  seems  to  result  from  the  very  object  of  their  being  so  in- 
corporated that  they  should  have  power  to  accept  bills  or  issue 
promissory  notes.  It  would  be  impossible  for  either  of  these  com- 
panies to  go  on  without  accepting  bills."/ This,  therefore,  being 
an  action  of  assumpsit  on  an  express  executory  contract  where  the 
party  cannot  recover  on  any  legal  implication,  but  only  on  the 
bargain  as  it  actually  exists,  is  an  action  which  does  not  lie  against 
a  corporation,  unless  authorized  by  the  act  which  constitutes  the 
corporation.  The  contract  not  being  binding  on  the  corporation, 
there  is  no  mutuality  between  the  parties,  and  as  the  corporation 
cannot  be  sued,  neither  can  it  sue.  Does  the  statute,  then,  con- 
tain anything  to  alter,  in  this  instance,  the  general  law  by  which 
corporations  are  bound?  The  act  creating  this  corporation  (47 
G.  3,  c.  72,  §  28)  enacts  "  That  the  directors  may  make  contracts, 
agreements,  and  bargains  with  the  workmen,  agents,  undertakers, 
and  other  persons  employed  in  the  said  undertaking."  This 
seems,  at  first  sight,  to  give  the  directors  authority  to  make  a 
bargain  such  as  the  present ;  but  in  truth  it  is  only  intended  to 
enable  them  to  regulate  the  internal  concerns  of  the  company 
without  the  incumbrance  of  calling  all  the  members  of  the  com- 
pany together.  The  directors  may,  indeed,  of  their  own  authority, 
make  a  bargain  under  the  provisions  of  this  clause  in  the  act ;  but 
they  must  make  such  bargain  in  the  usual  way;  the  company 
must  express  their  assent  in  the  mode  prescribed  by  law,  by  a 
writing  under  their  common  seal.  // 

Upon  the  ground,  therefore,  that  in  this  instance  the  plaintiffs 
have  sued  on  a  contract,  not  under  the  common  seal  of  the  cor- 
poration, the  rule  for  setting  aside  the  verdict  which  has  beea 
obtained  by  them  must  be  made  absolute. 
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Section  III. — Power  to  Contract  Debts  and  Issue  Negotiable 

Paper. 

FRANKLIN    CO    v.    LEWISTON    INSTITUTION    FOR 

SAVINGS. 

In  the  Supreme  Judicial  Court  of  Maine,  December  18,  1877. 

[Reported  in  68  Maine  Reports  43.] 

IV.  P.  Frye,  J.  B.  Cotton,  and  W.  H.  White,  with  whom  was 
N,  Webb,  for  the  plaintiifs. 

iV.  Morrill  for  the  defendants. 

Walton,  J.*  The  claim  which  we  are  required  to  pass  upon 
originated  in  this  way. 

In  April,  1875,  the  trustees  of  the  Lewiston  Institution  for 
Savings  subscribed  for  $50,000  worth  of  the  capital  stock  of  the 
Continental  Mills,  one  of  the  manufacturing  corporations  doing 
business  at  Lewiston.  The  savings  bank  had  no  money  with 
which  to  pay  for  the  stock,  and  in  July  following  the  Franklin 
Co.,  another  corporation  doing  business  at  Lewiston,  agreed  to 
pay  the  $50,000  to  the  Continental  Mills,  take  the  notes  of  the 
savings  bank  for  the  amount,  and  hold  the  stock  as  security.  Five 
notes  for  $10,000  each,  payable  in  one  year  from  date,  with  inter- 
est semi-annually,  were  prepared  and  signed  by  the  treasurer  of 
the  savings  bank,  and  sent  to  William  B.  Wood,  at  Boston;  and 
he,  being  treasurer  of  the  Continental  Mills  as  well  as  treasurer 
of  the  Franklin  Co.,  paid  the  money  in  his  latter  capacity  to  him- 
self in  his  former  capacity,  and  afterward  (when  does  not  appear) 
made  a  certificate,  signed  by  himself  and  the  president  of  the 
Continental  Mills  corporation,  stating  that  the  Franklin  Co.  was 
the  "  proprietor  of  five  hundred  shares  in  the  Continental  Mills,  as 
collateral."  It  does  not  appear  that  this  certificate  was  ever  de- 
livered to  the  savings  bank,  or  offered  to  them,  or  that  any  of  its 
officers  ever  knew  of  its  existence.  And  it  does  not  show  upon  its 
face  that  the  savings  bank  has  any  interest  in  the  stock,  or  con- 
nection with  it  whatever.  The  Lewiston  Institution  for  Savings 
having  become  insolvent,  in  May,  1876,  commissioners  were  ap- 
pointed to  receive  and  decide  upon  all  claims  against  the  institu- 
tion. The  Franklin  Co.  presented  for  allowance  the  five  notes 
above  described,  and  afterward  filed  a  claim  for  $50,000  and  in- 
terest, as  so  much  money  paid  out  by  the  Franklin  Co.  at  the  re- 
quest and  for  the  benefit  of  the  savings  institution.    Both  claims 

'  So  much  of  the  opinion  as  relates  to  the  right  of  a  corporation  to  buy 
the  stock  of  another  corporation  should  be  considered  in  connection  with 
the  cases  infra,  pp.  . — Ed. 
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were  rejected  by  the  commissioners,  and  the  case  is  before  the 
law  court  on  report  agreed  to  by  counsel.  There  is  no  other  con- 
sideration for  the  notes,  and  no  other  basis  for  the  claim  for  money 
paid,  than  the  payment  to  the  Continental  Mills  above  described. 
The  claims,  therefore,  are  one  in  substance,  although  presented  in 
two  forms. 

I.  The  first  question  is  whether  it  is  competent  for  the  trustees 
of  a  savings  bank,  at  a  time  when  there  are  no  funds  in  the  bank 
for  investment,  to  agree  to  take  shares  in  a  manufacturing  corpo- 
ration, and  thereby  create  a  debt  binding  upon  the  bank. 

We  think  not.  It  is  familiar  law  that  a  corporation  possesses 
such  powers,  and  such  only,  as  the  law  of  its  creation  confers  upon 
it.    The  rule  is  stated  with  great  uniformity. 

"  A  corporation  has  only  such  powers  as  are  specifically  granted, 
or  such  as  are  necessary  for  carrying  the  former  into  effect ;  and 
these  powers  can  only  be  exercised  for  the  purposes  contemplated 
by  its  charter."  Brightley's  Federal  Digest,  citing  Humphreville 
Copper  Co.  v.  Sterling,  i  West.  L.  Mo.  126;  Beaty  v.  Knowler, 
4  Pet.  152 ;  S.  C.  I  McL.  41 ;  Perrine  z/.  Chesapeake  &  Del.  Canal 
Co.,  9  How.  172 ;  Famum  v.  Blackstone  Canal  Co.,  i  Sum.  46. 

"  A  corporation  can  do  no  acts,  and  make  no  contracts,  either 
within  or  without  the  State  which  created  it,  except  such  as  are 
authorized  by  its  charter."  Br.  Fed.  Dig.,  citing  Bank  of  Augusta 
V,  Earle,  13  Pet.  519;  Tombigbee  R.  R.  Co.,  v.  Kneeland,  4  How, 
16;  Rimyan  v.  Coster's  Lessee,  14  Pet.  122. 

"  A  corporation,  being  the  mere  creature  of  law,  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly,  or  as  incidental  to  its  very  existence."  Marshall, 
Ch.  J.,  in  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  636. 

"  An  incidental  power  is  one  that  is  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  power  granted,  and 
not  one  that  has  a  slight  or  remote  relation  to  it."  Hood  v,  N.  Y. 
&  N.  H.  R.  R.,  22  Conn,  i,  502. 

As  corporations  are  created  by  public  acts  of  the  legislature, 
and  all  their  powers,  duties,  and  obligations  are  declared  and 
clearly  defined  by  public  law,  parties  dealing  with  them  must  take 
notice  of  those  powers  and  the  limitations  upon  them,  at  their 
peril ;  and  will  not  be  allowed  to  plead  ignorance  of  those  powers 
and  limitations  in  avoidance  of  the  defense  of  ultra  vires.  Pearce 
V,  Mad.  &  Ind.  R.  R.,  21  How.  441 ;  Andrews  v.  Ins.  Co.,  37 
Maine,  256. 

"  In  the  United  States  corporations  cannot  purchase,  or  hold, 
or  deal  in  the  stocks  of  other  corporations,  unless  expressly  au- 
thorized to  do  so  by  law."  Green's  Brice's  Ultra  Vires,  95,  note, 
citing  a  large  number  of  authorities. 
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"  It  certainly  needs  no  argument  or  authority  to  show  that  a 
corporation  created  for  the  purpose  of  insurance  has  no  power  to 
advance  its  moneys  or  obligations  to  sustain  another  corporation 
in  a  similar  or  dissimilar  business."  Opinion  of  the  court  in  Berry, 
receiver,  v,  Yates,  24  Barb.  199. 

"  When  the  directors  of  the  company  subscribe  for  stock  in  a 
building  corporation,  whatever  may  have  been  their  motive,  they 
transcended  the  powers  conferred  upon  them,  and  departed  from 
the  legitimate  business  of  the  company,  as  much  as  if  they  had 
subscribed  for  stock  in  a  manufacturing  or  steamboat  company ; 
and  such  subscription,  in  our  opinion,  is  not  binding  upon  the  de- 
fendants, and  any  payments  made  upon  it  to  the  plaintiffs  would 
be  money  received  without  consideration."    Opinion  of  the  court 
in  Mutual  Savings  Bank  v.  Meriden  Agency  Co.,  24  Conn.  159. 
/      If  a  corporation  can  purchase  any  portion  of  the  capital  stock 
I     of  another  corporation  it  can  purchase  the  whole,  and  invest  all  its 
/      funds  in  that  way,  and  thus  be  enabled  to  engage  exclusively  in  a 
/       business  entirely  foreign  to  the  purposes  for  which  it  was  created. 
I        A  banking  corporation  could  become  a  manufacturing  corpora- 
1        tion,  and  a  manufacturing  corporation  could  become  a  banking 
V    . ^corporation.    This  the  law  will  not  allow;  and  it  has  been  held 
/that  notes  given  by  a  manufacturing  corporation  for  the  purchase 
\  of   shares   in   a   bank   are   not   collectible.    Sumner  v,    Marey, 
3  W.  &  M.  105.    That  the  notes  given  by  a  railroad  corporation, 
for  the  purchase  of  a  steamboat  to  be  run  in  connection  with  its 
road,  are  not  collectible.    Pearce  v.  Railroad,  21  How.  441. 
(J       It  would  seem,  therefore,  upon  principle  as  well  as  authority, 
that  it  is  not  within  the  authority  of  the  trustees  of  a  savings  bank 
to  invest  its  funds  in  the  stock  of  manufacturing  corporations, 
unless  expressly  authorized  so  to  do  by  its  charter,  or  the  public 
laws  of  the  State. 
J""^^^  But  we  do  not  rest  our  decision  upon  this  ground.    We  rest  it 

upon  the  broader  ground  that  it  is  not  competent  for  the  trustees 
/     of  a  savings  bank  to  purchase  on  credit  property  gfjjny  kind,  not  /yisj^ 
needed  for  immediate  use,  or  the  investment  of ^  existing  funds.  -'^^^ 
No  such  power  is  expressly  conferred  upon  them ;  nor  do  we  think/-^^]^ 
it  can  be  sustained  as  an  incidental  power. 

It  is  suggested  that  it  may  be  convenient  in  this  way  to  pro-  ^^^"^ 
vide,  in  advance,  for  the  investment  of  funds  that  may  afterward 
come  into  the  possession  of  the  bank.  We  think  the  creation  of 
debts  by  corporations  or  individuals,  for  no  other  purpose  than 
to  provide  a  ready  way  to  dispose  of  future  acquisitions,  a  pro- 
ceeding of  very  questionable  convenience ;  that  in  the  gjeatjna- 
jority  of  cases  it  would  be  likely  to  prove,  as  it  did  in  this 
very  inconvenient.    But  it  is  a  sufficient  answer  to  say  thai 
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law  imposes  no  duty  upon  the  trustees  of  savings  banks  to  provide 
for  the  investment  of  future  funds  or  future  deposits.  Their 
whole  duty  is  performed  when  they  have  provided  safe  invest- 
ments for  the  funds  already  committed  to  their  care.  To  hold 
that  they  may  create' debts  binding  upon  existing  depositors  for  the 
benefit  of  future  depositors,  whose  money,  after  all,  may  never 
be  committed  to  their  care,  would  be  a  doctrine  as  startling  as  it 
would  be  unprecedented. 

3.  Another  ground  on  which  the  Franklin  Co.  claims  to  recover 
is  that,  when  a  contract  has  been  executed,  in  whole  or  in  part, 
and  the  corporation  has  thereby  received  a  benefit,  a  recovery 
may  be  had  by  the  other  contracting  party  to  the  extent  of  the 
benefit  thus  conferred,  notwithstanding  the  contract  was  ultra 
vires,^  It  is  a  sufficient  answer  to  this  argument  to  say  that  the 
case  fails  to  show  that  the  savings  bank  has  been  thus  benefited. 
The  $50,000  paid  by  the  Franklin  Co.  was  paid  directly  to  the 
Continental  Mills.  Not  a  cent  of  it  ever  came  into  the  possession 
of  the  savings  bank.  The  stock  for  which  the  $50,000  was  paid 
was  issued  directly  to  the  Franklin  Co.  The  title  never  for  a 
moment  vested  in  the  savings  bank.  Although,  by  the  terms  of 
the  agreement,  the  Franklin  Co.  was  to  hold  the  stock  as  col- 
lateral security  merely,  still,  the  agreement  being  ultra  vires,  can- 
not be  enforced.  Nothing  possessing  the  slightest  intrinsic  value, 
not  even  a  right  of  action,  was  ever  secured  to  or  vested  in  the 
savings  bank.  There  is  absolutely  nothing  on  which  a  quantum 
meruit  or  a  quantum  valebat  claim  can  be  sustained.^ 

Decision  of  the  commissioners  affirmed. 

Claim  of  the  Franklin  Co.  disallowed. 

Appleton,  Ch.  J. ;  Barrows,  Virgin,  Peters,  and  Libbey,  JJ., 
concurred. 


FRED  A.  BRADBURY  v.   BOSTON  CANOE  CLUB. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  January 

10,  1891. 

[Reported  in  153  Massachusetts  Reports  77.] 

C.  /.  Mclntire  and  F.  Hunt  for  the  plaintiflF. 

C.  H.  Sprague  for  the  defendant. 

Holmes,  J.    This  is  an  action  upon  a  promissory  note  for  one 

^  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 

■  A  portion  of  the  opinion  relating  to  the  question  of  illegality  has  been 
omitted.— Ed. 
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hundred  and  fifty  dollars  and  interest,  given  by  the  defendant  to 
the  plaintiff  for  money  lent  to  it  by  the  plaintiff  to  be  used  in 
building  a  club-house.  There  is  a  second  count  for  money  lent. 
At  a  meeting,  duly  called,  the  corporation  passed  a  vote  authoriz- 
ing its  treasurer  to  borrow  money  in  terms  sufficiently  broad  to 
cover  the  loan  in  question.  The  suggestion  that  no  sufficient 
notice  of  the  business  to  be  transacted  was  given,  does  not  seem 
to  us  fairly  open  on  the  agreed  facts.  Moreover,  it  would  be 
impossible  to  argue  that  the  defendant  had  not  recognized  and 
ratified  the  act  of  its  treasurer  in  borrowing  from  the  plaintiff. 
The  money  was  received  by  the  corporation,  and  was  used  by  it 
for  the  purpose  mentioned.  The  only  question  for  us  is,  whether 
the  corporation  acted  illegally  in  borrowing  money  for  the  pur- 
pose of  erecting  a  club-house  upon  land  of  which  it  held  a  lease. 

The  defendant  is  a  corporation  formed  under  the  Pub.  Stats, 
c.  115,  §  2,  for  encouraging  athletic  exercises.  By  sec.  7  it  "  may 
hold  real  and  personal  estate,  and  may  hire,  purchase,  or  erect  suit- 
able buildings  for  its  accommodation,  to  an  amount  not  exceeding 
five  hundred  thousand  dollars,"  etc.  We  are  of  opinion  that  under 
these  words  the  defendant  had  power  to  take  a  lease  of  land  and 
to  erect  a  suitable  club-house  upon  it.  Having  this  power,  it 
was  entitled  to  raise  money  for  the  purpose.  No  argument  is 
needed  to  show  that  the  power  at  the  end  of  sec.  7,  to  receive  and 
hold  in  trust  funds  received  by  gift  or  bequest,  does  not  confine 
the  corporations  to  that  mode  of  raising  it.  Borrowing  money 
is  a  usual  and  proper  means  of  accomplishing  what  the  statute 
expressly  permits.  See  Fay  v.  Noble,  12  Cush.  i,  18;  Morville  v. 
American  Tract  Society,  123  Mass.  129,  136;  Davis  v.  Old  Colony 
Railroad,  131  Mass.  258,  271,  275.  As  this  is  a  sufficient  reason 
for  giving  the  plaintiff  judgment,  it  is  unnecessary  to  consider 
whether  there  are  not  others. 

Judgment  for  the  plaintiff. 

WRIGHT  e\  aL  v.  THE  PIPE  LINE  CO.  et  aL 
In  the  Supreme  Court  of  Pennsylvania,  October  3,  1882. 

[Reported  in  loi  Pennsylvania  State  Reports  204.] 

Before  Sharswood,  Ch.  J. ;  Mercer,  Gordon,  Paxson,  Trun- 
KEY,  Sterrett,  and  Green,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Venango  County ;  of 
October  Term,  1882,  No.  103. 

This  was  an  action  of  assumpsit  by  Charles  B.  Wright  and 
William  H.  Kemble  against  the  Antwerp  Pipe  Co.  and  the  Oil 
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City  Pipe  Co.  on  a  promissory  note.    Defendants  pleaded  special- 
ly, that  the  consideration  of  the  note  was  illegal. 

On  the  trial,  before  Taylor,  P.  J.,  the  following  facts  appeared : 
The  note  in  suit  was  the  joint  obligation  of  the  two  corpora- 
tions defendant,  given  as  part  payment  for  certain  shares  of  the 
stock  of  the  Pennsylvania  Transportation  Co.,  drawn  to  the  order 
of  Henry  Harley,  agent  of  said  company,  and  by  him  endorsed 
for  value  before  maturity  to  the  plaintiffs;  who  knew  that  the 
consideration  therefor  was  stock  in  the  Transportation  Co.  The 
stock  was  bought  by  the  defendants  in  pursuance  of  a  contract 
between  them  and  Harley,  and  was  delivered  to  and  accepted  by 
them,  before  the  plaintiffs  discounted  the  note. 

The  Antwerp  Pipe  Co.  was  incorporated  under  the  act  of  July 
18,  1863,  and  its  supplement  of  March  12,  1867  (2  Purd.  1408), 
and  the  Oil  City  Pipe  Co.  was  organized  under  the  act  of  April  29, 
1874  (P.  L.  73). 

The  latter  act  provides,  inter  alia,  that  it  shall  not  be  lawful  for"^ 
a  corporation  organized  under  it  to  use  any  of  its  funds  in  the 
purchase  of  stock  in  any  other  corporation,  or  to  hold  the  same 
except  as  collateral  security  for  a  prior  indebtedness. 

The  defendants  in  their  special  plea  alleged  that  the  contract  for 
the  purchase  of  the  stock  "  was  unauthorized  by  law  or  by  the 
terms  or  provisions  of  the  charters  creating  the  defendant  cor- 
porations, and  was  in  all  respects  beyond  the  powers  and  authority 
of  the  officers  and  directors  of  the  defendant  corporations  to 
make,  and  was  unlawful  and  void ;  that  Henry  Harley,  the  payee, 
at  the  time  the  note  was  made  and  delivered  to  him,  knew  that  the 
defendants  were  corporations  organized  under  the  laws  of  Penn- 
sylvania, and  that  the  note  was  null  and  void ;  apd  that  the  plain- 
tiffs, at  the  time  they  negotiated  for  and  received  the  note,  knew 
that  the  defendants  were  corporations,  as  aforesaid,  and  that  the 
consideration  for  the  said  note,  and  the  contract  under  which  it 
was  given,  was  unauthorized  by  law,  null  and  void." 

The  court  instructed  the  jury  that  the  consideration  for  the 
note  was  illegal,  under  the  act  of  1874,  and  that  the  plaintiffs,  who 
knew  the  purpose  for  which  the  same  was  given,  were  affected 
with  knowledge  of  the  law,  and,  therefore,  could  not  recover. 

Verdict  and  judgment  for  defendants ;  whereupon  the  plaintiffs 
took  this  writ,  assigning  for  error  the  above  instruction  to  the 
jury. 

Wfn.  S.  Lane  and  C.  Heydrick  for  plaintiffs  in  error. 

Osmer,  Dale  &  Freeman  for  defendants  in  error. 

Paxson,  J.,  delivered  the  opinion  of  the  court,  November  20, 
1882. 

It  is  conceded  that  the  plaintiffs  are  holders  for  value  of  the  note 
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in  controversy,  and  that  they  are  not  affected  with  notice  of  any 
fraud  on  the  part  of  Harley,  the  payee.  It  was  alleged,  however, 
that  the  consideration  of  the  note  was  illegal,  and  that  the  plain- 
tiffs knew,  or  were  affected  with  notice  of  this  fact. 

The  note  is  the  joint  note  of  the  Antwerp  Pipe*  Co.  and  the  Oil 
City  Pipe  Co.,  and  was  given  in  part  payment  of  eighteen  thou- 
sand three  hundred  and  sixty  shares  of  the  stock  of  the  Pennsyl- 
vania Transportation  Co.  The  Oil  City  Pipe  Co.  was  organized 
under  the  provisions  of  the  act  of  April  29,  1874,  and  under  that 
act  it  is  provided  that  it  should  not  be  lawful  for  any  corporation 
organized  under  it  to  use  any  of  its  funds  in  the  purchase  of  stock 
in  any  other  corporation,  or  to  hold  the  same,  except  as  collateral 
security  for  prior  indebtedness.  The  court  below  instructed  the 
'  jury  that  the  consideration  of  the  note  being  unlawful,  the  plain- 
tiffs could  not  recover.  This  ruling  is  the  only  material  error 
assigned. 

The  note  contained  upon  its  face  no  evidence  of  illegality,  and 

/  was  issued  by  corporations  having  ample  power  to  make  and  issue 

■  /commercial  paper.^     The  contract  claimed  to  be  illegal  had  been 

1  fully  executed,  and  the  stock  delivered.    If  the  Oil  City  Pipe  Line 

XTo.  exceeded  its  corporate  powers  in  the  purchase  of  this  stock, 

can  it  now  repudiate  its  note  in  the  hands  of  a  holder  for  value 

upon  the  ground  that  the  transaction  out  of  which  it  grew  was 

^  The  savings  bank  was  incorporated  by  a  special  act,  with  the  usual 
powers  of  a  savings  bank — ^to  receive  money  on  deposit  and  invest  the 
same  for  the  benefit  of  depositors.  Pamph.  L.  1863,  p.  431.  The  charter 
gave  no  express  power  to  make  negotiable  paper.  The  only  provision  on 
that  subject  is  that  the  institution  should  not  issue  any  notes  or  bills — 
a  provision  designed  to  interdict  the  business  of  banking.  Allaire  v,  How- 
ell Works,   2  Green,  21. 

The  powers  of  a  corporation  are  twofold — ^those  that  are  derived  from 
express  grant  and  those  that  are  incident  and  necessarily  appertain  to  it, 
whether  expressed  in  the  grant  or  not  Leggett  r.  N.  J.  Manufacturing 
Co.,  Saxt.  541.  Every  corporation  created  for  transacting  business,  unless 
restrained  by  its  charter  or  some  statute,  has,  as  a  necessary  incident,  the 
power  of  incurring  debts  in  the  course  of  its  legitimate  business,  and  of 
making  and  endorsing  negotiable  paper  in  payment  of  such  debts.  Lucas 
V.  Pitney,  3  Dutcher,  221 ;  The  National  Bank  of  Republic  v.  Young,  Re- 
ceiver, 14  Stew.  Eq.  531;  Stratton  v,  Allen,  i  C.  E.  Green,  229;  Curtis  v. 
Leavitt,  15  N.  Y.  9;  i  Dan.  Neg.  Inst.,  S  382.  In  discussing  this  subject, 
Beasley,  Ch.  J.,  declares  that  such  a  power  "  is  the  appropriate  product  of 
the  principle  that  corporate  powers  which  are  the  necessary  accompani- 
ments of  powers  conferred  will  be  implied,"  and  that  in  those  instances 
where  "the  ability  to  borrow  money  is  so  essential  that  without  it  the 
business  authorized  could  not  be  conducted  with  reasonable  efficiency,  as 
it  cannot  be  supposed  that  it  was  the  legislative  intent  to  leave  the  company 
in  so  imperfect  a  condition,  the  inference  is  properly  drawn  that  the  power 
to  raise  money  in  this  mode  is  inherent  in  the  very  constitution  of  such 
corporate  bodies."     Town  of  Hackettstown  v,   Swackhamer,   8  Vroom, 
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ultra  7)iresf  The  law  never  sustains  a  defense  of  this  nature  out  of 
regard  for  a  defendant ;  it  does  so  only  where  an  imperative  rule 
of  public  policy  requires  it.  The  instances  are  rare  in  which  aj 
corporation  or  individual  has  been  permitted  to  set  up  its  owi 
wrong  in  order  to  retain  both  the  property  and  its  price.  Th( 
defendant  corporations  have'  obtained  the  stock  which  they  now 
allege  they  had  no  right  to  buy,  and  propose  to  retain  it  without 
payment.  It  would  be  difficult  to  imagine  a  defense  with  less 
merit,  and  the  law  would  be  exceedingly  impotent  were  it  to  allow 
it  to  succeed.  The  very  point  was  decided  in  the  Oil  Creek  & 
Allegheny  River  Railroad  Co.  v.  The  Pennsylvania  Transporta- 
tion Co.,  2  Norris,  160,  where  it  was  held  that  where  a  corpora- 
tion has  entered  into  a  contract  which  has  been  fully  executed  on 

191.  In  Lucas  v.  Pitney,  Green,  Ch.  J.,  said  that  "  the  power  of  incurring 
debts  in  the  course  of  its  legitimate  business  of  giving  notes  or  borrowing 
money  for  the  payment  of  such  debts,  would  seem  necessarily  incident  to 
every  corporation  whose  business  involved  the  expenditure  of  large  sums 
of  money,  and  often  upon  sudden  and  unforeseen  contingencies." 

In  Mutual  Life  Insurance  Co.  v,  McKelway,  i  Beas.  133,  Chancellor 
Williamson  recognized  this  power  of  borrowing  money  and  making  con- 
tracts for  loans,  as  an  incidental  power  residing  in  a  mutual  insurance 
company,  as  the  means  necessary  to  raise  money  in  case  the  company 
should  incur  a  loss  and  not  have  the  available  means  to  meet  it  without 
contracting  for  a  loan  to  meet  the  emergency. 

Savings  banks  are  established  for  business  purposes.  Their  functions 
are  to  receive,  hold,  and  invest  moneys  that  may  be  deposited  with  them, 
and  to  repay  the  money  deposited  under  reasonable  regulations  in  their 
by-laws.  In  order  to  make  the  business  successful,  these  institutions  are 
required  to  keep  their  money  invested  as  closely  as  may  be  consistent  with 
the  ordinary  demands  of  depositors.  But  in  seasons  of  financial  excite- 
ments they  may  be  subjected  to  extraordinary  demands  from  depositors, 
to  meet  which  and  save  the  credit  of  the  institutions  large  sums  of  money 
may  be  required  to  be  raised  on  sudden  and  unforeseen  contingencies.  At 
such  times  the  securities  such  institutions  usually  hold  are  likely  to  be 
depressed  in  the  market  and  unsalable,  except  at  ruinous  sacrifices.  If 
these  institutions  should  not  have  the  power  to  borrow  money  and  to  make 
negotiable  paper,  or  make  a  pledge  of  securities  on  which  money  may  be 
borrowed  temporarily,  great  sacrifices  in  the  sale  of  the  securities  in  which 
the  trust  funds  are  invested,  if  not  financial  ruin,  would  be  the  probable 
result  of  every  unexpected  run  upon  the  bank  by  depositors  to  withdraw 
their  deposits.  It  is  the  existence  of  conditions  and  contingencies  of  this 
kind  likely  to  arise  in  the  conduct  of  business  that  the  law  recognizes  as 
the  ground  for  raising  by  implication  a  power  in  corporations  to  borrow 
money  and  give  negotiable  security  as  a  means  of  borrowing.  And  the 
defendant,  finding  these  negotiable  securities  in  the  possession  of  the  City 
Bank  as  the  ostensible  owner,  as  a  pledge  for  a  note  of  the  savings  bank, 
which  the  City  Bank  apparently  held  under  discount  as  business  paper, 
had  a  right  to  act  upon  the  assumption  that  the  loan  had  been  obtained 
and  the  securities  had  been  pledged  for  a  purpose  which  gave  the  pledge 
validity.  The  National  Bank  of  Republic  v.  Young,  Receiver,  14  Stew.  Eq. 
531. — Depue,  J.,  Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48 
N.  J.  L.  513,  523-525— Ed. 
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one  part,  and  nothing  remains  but  for  it  to  pay  the  consideration 
money,  it  will  not  be  allowed  to  set  up  that  the  contract  is  ultra 
vires.  This  judgment  was  approved  by  all  the  members  of  the 
court  who  heard  the  argument,  and  was  but  declaratory  of  the 
law  as  ruled  in  a  number  of  earlier  cases.  In  Swan  v.  Scott, 
II  S.  &  R.  164,  it  was  said  by  Duncafl,  J. :  "  The  test  whether  a  de- 
mand connected  with  an  illegal  transaction  is  capable  of  being  en- 
forced at  law  is,  whether  the  plaintiff  requires  the  aid  of  the  illegal 
transaction  to  establish  his  case."  The  converse  of  this  proposi- 
tion is  equally  true :  that  where  the  plaintiff  has  made  out  his  case 
without  calling  the  illegal  transaction  to  his  aid,  the  defendant 
who  has  enjoyed  its  benefits  cannot  set  up  the  defense  of  ultra 
vires.  In  Northampton  County's  Appeal,  6  Casey,  305,  it  was 
said  by  Porter,  J. :  "A  man  who  has  enjoyed  a  privilege  has  no 
right  to  say  that  because  he  ought  not  to  have  enjoyed  it  he  will 
not  pay  for  it.  However  unlawful  the  act,  it  would  be  unsound 
policy  to  give  him  this  immunity."  To  the  same  point  are  the 
remarks  of  Gibson,  Ch.  J.,  in  Lestapies  v.  Ingraham,  5  Barr,  p.  8i : 
"  True  it  is  that  an  illegal  contract  will  not  be  executed ;  but  when 
it  has  been  executed  by  the  parties  themselves,  and  the  illegal 
object  of  it  has  been  accomplished,  the  money  or  thing  which  was 
the  price  of  it  may  be  a  legal  consideration  between  the  parties 
for  a  promise,  express  or  implied,  and  the  court  will  not  unravel 
the  transaction  to  discover  its  origin."  In  Hippie  v.  Rice,  4  Casey, 
406,  it  was  held,  that  where  lots  in  a  town  were  disposed  of  by 
lottery,  each  purchaser  of  a  ticket  being  entitled  to  a  lot  of  equal 
size  and  value,  to  be  determined  by  the  drawing,  and  the  owner 
of  the  land  after  the  drawing  of  the  lottery  made  a  deed  to  the 
gjantee  in  which  the  making  of  the  lottery,  the  purchase  of  the 
ticket  by  the  grantee,  and  the  drawing  of  the  number,  were  re- 
cited, and  in  which  same  deed  the  grantor  reserved  a  ground- 
rent  of  one  dollar  per  year,  a  subsequent  holder  of  the  title  of  the 
grantee  could  not  set  up  the  lottery  as  a  defense  to  the  payment  of 
the  ground  rent.  In  Bly  v.  Second  National  Bank  of  Titusville 
an  indorsee  upon  a  note  discounted  by  the  bank  defended  upon  the 
ground  that  the  loan  was  in  contravention  of  the  twenty-ninth  sec- 
tion of  the  act  of  Congress  of  June  3,  1864,  commonly  called  the 
National  Bank  Act,  which  provides  that  "  The  actual  liabilities 
to  any  association,  of  any  person  or  of  any  company,  corporation 
or  firm,  for  money  borrowed  .  .  .  shall  at  no  time  exceed 
one-tenth  part  of  the  amount  of  the  capital  stock  of  such  associa- 
tion actually  paid  in."  The  court  below,  Trunkey,  J.,  in  an  opinion 
which  was  adopted  by  this  court,  held  the  defense  insufficient,  and 
said :  "  The  plaintiff  needs  no  aid  from  the  original  transaction 
to  make  out  his  case.     Garfield  is  no  party  to  the  note.    The  de- 
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fendant  attempts  its  defeat,  not  by  showing  anything  done  at  the 
time  it  was  given,  but  because  oiE  the  turpitude  of  the  borrower 
and  lender  when  Garfield  borrowed  money  of  the  bank  in  excess 
of  the  amount  the  latter  was  permitted  to  loan  to  one  person." 

When  the  plaintiffs  offered  the  note  in  evidence  they  had  a  per- 
fect prima  facie  case,  and  did  not  need  the  aid  of  any  illegal  trans- 
action to  entitle  them  to  a  verdict.  They  required  no  aid  from  the 
contract  for  the  sale  of  the  stock.  That,  as  before  observed,  had 
been  fully  executed,  and  was  a  matter  with  which  the  plaintiffs 
had  nothing  whatever  to  do. 

After  the  plaintiffs  had  made  out  their  case  the  defendants  set 
up  their  want  of  corporate  power  to  buy  the  stock,  by  way  of  de- 
fense. This  with  the  stock  transferred  to  them  and  unpaid  for. 
The  effect  of  this  defense,  if  successful,  would  be  to  punish  in- 
nocent parties  who  had  no  connection  with  the  illegal  transaction 
for  the  wrongful  act  of  the  defendant  corporations. 

It  may  be  that  as  between  the  original  parties  the  defendants 
could  have  rescinded  the  contract  and  declined  to  receive  the 
stock.  But  they  executed  it;  they  accepted  the  stock  and  gave 
their  note  in  payment,  for  which  note  the  plaintiffs  paid  value  in 
good  faith.  The  defense  of  ultra  vires  by  a  corporation  comes 
with  a  better  grace  if  made  before  it  has  discovered  that  it  has 
made  a  bad  bargain. 

If,  as  the  defendants  allege,  they  have  violated  their  charter,  it 
is  a  matter  that  is  within  the  cognizance  of  the  Attorney-General. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


THE  NATIONAL  PARK  BANK  OF  NEW  YORK,  Respond- 
ENT,  V.  THE  GERMAN-AMERICAN  MUTUAL  WARE- 
HOUSING   &    SECURITY    CO.,    Im- 
pleaded, ETC.,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  October  8,  1889. 

[Reported  in  116  New  York  Reports  281.] 

William  H.  Ingersoll  for  appellant. 

Francis  C.  Barlow  for  respondent. 

Follett,  Ch.  J.*  The  statute  by  which  the  defendant  was  in- 
corporated provides  that,  in  addition  to  the  powers  therein  enu- 
merated, it  shall  possess  all  the  powers  and  privileges  of  corpora- 
tions  organized   under   the    manufacturing   act    (c.   40,    Laws 

*  The  statement  of  facts  has  been  omitted. — Ed. 


33 


I  t5   /    ^\\  (^-^' 


$14  NAT.  PARK  B*K   N,  Y.  V  GERMAN-AM.,  ETC.        [CHAP.  ill. 

1848),  and  the  acts  extending  and  amending  the  same,  except 
wherein  such  acts  are  inconsistent  with  the  provisions  of  the  in- 
corporating statute.  The  Htigants  agree  that  the  defendant's 
Board  of  Directors  had  power  to  authorize  its  president  to  make 
and  endorse  promissory  notes  for  the  purpose  of  transacting  the 
business  it  was  authorized  to  engage  in,  and  that  such  power  was 
conferred  by  the  board  on  its  president.  The  powers  of  corpora- 
tions are  those  enumerated  in  the  statutes  under  which  they  are 
incorporated,  in  general  statutes,  in  the  articles  of  association,  and 
like  instruments  executed  in  pursuance  of  the  statutes,  denomi- 
nated by  Mr.  Brice  "  constating  instruments "  (Ultra  Vires 
[2d  Am.  ed]  27),  and  also  such  powers  as  flow  from  or  are  inci- 
dental and  necessary  to  the  exercise  of  the  enumerated  powers. 
I  R.  S.,  599,  §§  1-3.  Counsel  have  not  directed  our  attention 
to,  nor  have  we  found  in  any  of  the  statutes  referred  to,  a  pro- 
vision empowering  the  defendant  to  bind  itself  by  making  or  en- 
dorsing promissory  notes  for  the  accommodation  of  the  makers 
for  a  consideration  paid. 

It  is  well  settled  that  such  a  power  is  not  incidental  to  the 
powers  expressly  conferred  on  corporations  organized  under 
statutes  authorizing  the  formation  of  corporations  for  banking, 
insuring,  manufacturing,  and  like  business  corporations.  Cen- 
tral Bank  v.  Empire  Stone  Dressing  Co.,  26  Barb.  23 ;  Bridgeport 
City  Bank  v.  Same,  30  id.  421 ;  Farmers'  and  Mechanics'  Bank  v. 
Same,  5  Bosw.  275 ;  Morf ord  v.  Farmers'  Bank  of  Saratoga,  26 
Barb.  568 ;  Bank  of  Genesee  v.  Patchin  Bank,  13  N.  Y.  309 ;  ^tna 
National  Bank  v.  Charter  Oak  Life  Ins.  Co.,  50  Conn.  167 ;  Monu- 
ment National  Bank  v.  Globe  Works,  loi  Mass.  57 ;  Davis  v.  Old 
Colony  R.  R.  Co.,  131  id.  258;  Culver  v.  Reno  Real  Estate  Co., 
91  Penn.  367;  Hall  v.  Auburn  Turnpike  Co.,  27  Cal.  255.  The 
defendant  having  the  general  power  to  bind  itself  by  promissory 
notes  and  contracts  of  endorsement,  the  plaintiff  is  entitled  to  re- 
cover if  it  is  a  holder  of  the  notes  for  value  and  without  notice 
that  they  were  endorsed  for  the  accommodation  of  the  makers, 
and  not  in  the  usual  course  of  business.  The  referee  finds  that  in 
consideration  of  one-fourth  of  one  per  cent,  per  month  for  every 
month  of  the  time  on  which  the  notes  were  given,  the  defendant 
endorsed  for  Squires,  Taylor  &  Co.  between  November  10,  1876, 
and  August  27,  1878,  the  date  of  the  first  note  in  suit,  nineteen 
notes  precisely  like  the  four  in  suit,  except  dates  and  amounts, 
aggregating  $170,000,  which  were  discounted  by  the  plaintiff  for, 
and  the  avails  placed  to  the  credit  of,  Squires,  Taylor  &  Co. 

The  referee  also  finds  that  defendant's  president  was  never 
authorized  by  its  Board  of  Directors  to  endorse  commercial  paper 
for  the  accommodation  of  makers,  or  to  endorse  such  paper  for  a 
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consideration  paid  by  the  makers,  and  that  none  of  them  knew  that 
such  endorsements  had  been  made  until  this  action  was  brought. 

The  fact  that  the  maker  of  a  promissory  note  procures  it  to  be 
discounted  for  his  own  benefit  is,  if  unexplained,  notice  to  the  dis- 
counter that  the  endorsement  is  not  in  the  usual  course  of  busi- 
ness, but  it  is  for  the  accommodation  of  the  maker.  Stall  v, 
Catskill  Bank,  18  Wend.  466;  Fielden  v,  Lahens,  9  Bosw.  436; 
3  Trans.  App.  218;  2  Abb.  Ct.  App.  Dec.  iii ;  6  Abb.  (N.  S.) 
341 ;  I  Ames'  Cas.  on  Bills  and  Notes,  738 ;  Bank  of  Vergennes  v. 
Cameron,  7  Barb.  143;  Hendrie  v,  Berkowitz,  37  Cal.  113;  Le- 
moine  v.  Bank  of  North  America,  3  Dillon,  44 ;  Bloom  v.  Helm,  53 
Miss.  21 ;  Daniel  on  Neg.  Inst.  (2d  ed.)  297,  §  365 ;  Edw.  on  Bills 
(3ded.)  98,  §  105. 

Ex  parte  Estabrook,  2  Lowell's  Dec.  547,  is  opposed  to  these 
authorities,  but  this  case  is  in  conflict  with  the  decisions  in  this 
State,  and  we  believe  it  to  be  without  the  support  of  any  well-con- 
sidered case. 

The  endorsements  having  been  made  for  the  accommodation  of 
the  makers,  and  the  plaintiff,  having  discounted  the  notes  with 
notice  of  that  fact,  cannot  recover. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Section  IV. — Power  to  Take  and  Hold  Property. 

NICOLL  V.  THE  NEW  YORK  &  ERIE  RAILROAD  CO. 

In  the  Court  of  Appeals  of  New  York,  December  Term, 

1854. 

[Reported  in  12  New  York  Reports  121.] 

Ejectment  commenced  in  the  Supreme  Court  in  February, 
1847,  ^^^  tried  at  Orange  County  Circuit,  held  by  Edwards, 
J.,  in  October,  1848.  The  jury  found  a  special  verdict,  from  which 
it  appeared  that  on  the  first  day  of  July,  1836,  Nicholas  A.  Ded- 
erer,  being  the  owner  in  fee  simple  of  a  farm  situate  in  Blooming 
Grove,  Orange  County,  executed  to  the  Hudson  &  Delaware  Rail- 
road Co.  a  deed,  dated  that  day,  whereby,  in  consideration  of  the 
benefits  and  advantages  to  him  of  the  railroad  proposed  to  be 
made  by  the  company,  and  of  one  dollar  to  him  paid  by  the  com- 
pany, he  granted  to  such  company  the  privilege  of  surveying  and 
laying  out,  by  its  agents  and  engineers,  through  his  farm  or  tract 
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of  land,  the  route  and  site  of  its  road ;  and  also  granted,  bargained, 
sold,  and  conveyed  unto  the  company  and  its  successors  so  much 
of  the  farm  as  might  be  selected  and  laid  out  by  the  company  for 
the  site  of  its  railroad,  six  rods  in  width  across  the  farm ;  provided 
always,  and  such  grant  was  made  upon  the  express  condition, 
that  the  company  should  construct  its  railroad  within  the  time 
prescribed  by  the  act  incorporating  the  same.  That  subsequently, 
and  before  the  27th  of  October,  1836,  the  company  selected  and 
laid  out,  for  the  site  of  its  railroad  through  the  farm,  a  strip  of 
land  six  rods  wide  extending  through  the  fa^m.  That  on  the 
1st  of  April,  1844,  the  farm  formerly  owned  by  Dederer,  by  virtue 
of  sundry  mesne  conveyances,  became  the  property  of  the  plaintiff 
in  fee  simple,  subject  only  to  such  right  as  the  Hudson  &  Dela- 
ware Railroad  Co.  then  had  to  any  portion  thereof  sufficient  for 
the  track  of  its  road.  That  this  company  on  the  27th  of  October, 
1836,  commenced  the  construction  of  its  railroad,  but  never  com- 
pleted or  put  in  operation  a  double  or  single  track  or  any  part 
thereof.  That  in  pursuance  of  an  act  of  the  legislature,  entitled 
an  act  authorizing  the  New  York  &  Erie  Railroad  Co.  to  con- 
struct a  branch  road,  terminating  at  the  village  of  Newburg, 
passed  April  8,  1845,  ^^  Hudson  &  Delaware  Railroad  Co.  were 
authorized  to,  and  on  the  14th  of  September,  1846,  did,  execute 
to  the  defendant,  the  New  York  &  Erie  Railroad  Co.,  a  deed,  and 
thereby  for  a  valuable  consideration  granted,  bargained,  sold,  and 
conveyed  to  the  defendant  and  its  successors  the  maps,  charts, 
drafts,  surveys,  and  other  personal  property  of  the  Hudson  & 
Delaware  Co.  and  all  its  rights,  privileges,  immtmities,  and  im- 
provements acquired  under  and  by  virtue  of  the  original  act  of 
incorporation  or  of  any  act  amending  it,  or  in  any  other  manner ; 
and  also  all  the  grants,  lands,  and  real  estate  acquired  by  or  ceded 
or  conveyed  to  the  Hudson  &  Delaware  Co.,  and  all  its  right, 
title,  and  interest  to  the  same,  and  particularly  the  right  of  way 
granted  by  Dederer  to  the  company  and  its  successors,  by  the 
deed  from  him  above  mentioned.  That  when  this  suit  was  com- 
menced, on  the  25th  of  February,  1847,  the  defendant  had  not 
completed  or  put  in  operation  its  branch  road  terminating  at 
Newburg,  or  any  part  of  it,  nor  had  it  done  so  when  the  cause 
was  tried.  That  on  the  2d  of  December,  1846,  the  defendant 
entered  upon  the  strip  of  land  six  rods  wide,  mentioned  in  the 
deed  from  Dederer,  and  laid  out  by  the  Hudson  &  Delaware  Co. 
through  his  farm  as  the  site  of  its  road,  and  ejected  the  plaintiff 
therefrom,  and  that  the  defendant  was  still  in  the  possession 
thereof.  The  suit  was  brought  to  recover  possession  of  this  strip 
of  land  from  the  defendant. 

The  justice  before  whom  this  cause  was  tried  ordered  judgment 
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Upon  the  special  verdict  in  favor  of  the  plaintiff.  The  defendant 
appealed,  and  the  Supreme  Court,  sitting  in  General  Term  in  the 
Third  District,  reversed  the  judgment  and  gave  judgment  in  favor 
of  the  defendant.  See  12  Barb.  460.  The  plaintiff  appealed  to 
this  court 

E.  L.  Fanchcr  for  appellant. 

r,  M,  Kissock  for  the  respondent. 

Parker,  J.  The  grant  from  Dederer  to  the  Hudson  &  Dela- 
ware Railroad  Co.,  bearing  date  the  first  day  of  July,  1836,  was 
made  to  that  company  "  and  their  successors."  Under  that  grant 
there  can  be  no  doubt  the  Hudson  &  Delaware  Railroad  Co.  took 
a  fee.  The  words  of  perpetuity  used  would  have  been  sufficient  I 
to  describe  a  fee,  even  under  the  most  strict  requirements  of  the ' 
common  law. 

The  company  had  ample  power  to  purchase  lands.  It  was  a 
power  incident  at  common  law  to  all  corporations,  unless  they 
were  specially  restrained  by  their  charters  or  by  statute.  2  Kent, 
281 ;  Co.  Litt.  44a,  300&;  I  Kyd  on  Corp.  76,  78,  108,  1 15 ;  3  Pick. 
239.  And  in  this  case  the  power  was  expressly  conferred  by  the 
9th  section  of  the  charter  (Sess.  Laws  of  1835,  p.  113) ;  and  by 
the  i6th  section  there  were  given  to  it  the  general  powers  con- 
ferred upon  corporations  (i  R.  S.  731),  one  of  which  is  that  of 
holding,  purchasing,  and  conveying  such  real  estate  as  the  pur- 
poses of  the  corporation  may  require.  But  if  no  words  of  per- 
petuity had  been  used,  the  grantor  owning  a  fee,  the  company 
would  have  taken  a  fee;  for  the  statute  is  now  imperative,  that 
every  grant  shall  pass  all  the  estate  or  interest  of  the  grantor, 
unless  the  intent  to  pass  a  less  estate  or  interest  shall  appear  by 
express  terms  or  be  necessarily  implied  in  the  terms  of  the  gfrant. 
I  R.  S.  748,  §  I. 

But  it  is  objected  that  because,  by  the  act  of  incorporation,  there 
was  given  to  it  only  a  term  of  existence  of  fifty  years  (Laws  of 
1835,  p.  no,  §  i),  therefore  the  grant  shall  be  deemed  to  have 
conveyed  an  estate  for  years,  and  not  in  fee.  The  unsoundness 
of  that  position  is  easily  shown.  It  was  never  yet  held  that  a 
grant  of  a  fee  in  express  terms  could  be  restricted  by  the  fact 
that  the  grantee  had  but  a  limited  term  of  existence.  If  it  were 
so,  a  g^nt  could  never  be  made  to  an  individual  in  fee,  because 
in  his  earthly  existence  he  is  not  immortal.  Under  such  a  rule, 
a  man  could  never  buy  a  greater  interest  in  a  farm  than  a  life 
estate.  It  would  follow  that  all  estates  would  be  life  estates, 
except  those  held  by  perpetual  corporations.  The  intent  of  parties, 
fully  expressed  in  a  deed,  would  avail  nothing,  but  all  grants 
would  be  measured  by  the  mortality  of  the  grantee.  It  is  needless 
to  follow  out  the  proposition  farther  to  show  its  absurdity. 


5l8  NICOLL  V.  NEW  YORK  &  ERIE  R.  R.  CO.  [CHAP.  III. 

It  is  not  to  the  parties  to  a  grant,  but  to  its  terms,  that  we  look 
to  ascertain  the  character  and  exent  of  the  estate  conveyed.  Such 
was  the  rule  at  common  law,  and  is  still  by  statute,  i  R.  S. 
748,  §  I.  The  change  made  by  the  statute  favors  the  grantee, 
where  there  are  no  express  terms  in  the  grant,  by  presuming  the 
grantor  intended  to  convey  all  his  estate. 

At  common  law,  it  was  only  where  there  were  no  express 
tenns  defining  the  estate  in  the  conveyance  that  the  term  of  legal 
existence  of  the  grantee  was  deemed  to  be  the  measure  of  the 
interest  intended  to  be  conveyed.  Thus,  words  of  perpetuity, 
such  as  "heirs  or  successors,"  were  necessary  to  convey  a  fee. 
A  grant  to  an  individual  without  such  words  conveyed  only  a  life 
estate.  For  the  same  reason  a  grant  without  such  words  to  a 
corporation  aggregate  (Viner's  Ab.,  Estate,  L.  3),  or  to  a  mayor 
or  commonalty  (/&.,  3),  conveyed  a  fee,  because  the  grantees  were 
perpetual.  The  grantee  named  in  such  case  having  a  perpetual 
existence,  the  estate  could  not  have  been  enlarg«l  by  words  of 
succession. 

But  this  is  now  changed  by  our  Revised  Statutes.  Words  of 
inheritance  or  succession  are  no  longer  necessary,  and  in  their 
absence  we  look,  not  to  the  term  of  existence  of  the  grantee  to 
ascertain  the  estate,  but  to  the  amount  of  interest  owned  by  the 
grantor  at  the  time  he  conveyed.  All  his  estate  is  deemed  to  have 
passed  by  the  grant,    i  R.  S.  748,  §  i. 

All  this  is  applicable  only  to  cases  where  the  grant  is  silent  as 
to  the  extent  of  interest  conveyed.  Where  that  interest  is  ex- 
pressly described,  as  in  this  case,  the  law  never,  either  before  or 
since  our  revision,  did  violence  to  the  intent  of  the  parties,  by 
cutting  down  the  estate  agreed  to  be  conveyed  to  the  measure  of 
the  grantee's  term  of  existence.  It  has  long  been  one  of  the 
maxims  of  the  law  that  "  no  implication  shall  be  allowed  against 
an  express  estate  limited  by  express  words."  Viner's  Ab.,  Im- 
plication, A.  5 ;  I  Salk.  236. 

It  is  erroneous  to  say  that  an  estate  in  fee  cannot  be  fully  en- 
joyed by  a  natural  person,  or  by  a  corporation  of  limited  duration. 
It  is  an  enjoyment  of  the  fee  to  possess  it  and  to  have  the  full 
control  of  it,  including  the  power  of  alienation,  by  which  its  full 
value  may  at  once  be  realized. 

It  is  well  settled  that  corporations,  though  limited  in  their 
duration,  may  purchase  and  hold  a  fee,  and  they  may  sell  such 
real  estate  whenever  they  shall  find  it  no  longer  necessary  or 
convenient.  5  Denio,  389;  2  Preston  on  Estates,  50.  Kent 
says :  "  Corporations  have  a  fee  simple  for  the  purpose  of  aliena- 
tion, but  they  have  only  a  determinable  fee  for  the  purpose  of 
enjoyment.    On  the  dissolution  of  the  corporation,  the  reverter 


StC.  IV.]  THE  OCCUM  CO.  V.  SPRAGUE   M'F'G  CO.  $19 

is  to  the  original  grantor  or  his  heirs ;  but  the  grantor  will  be 
excluded  by  the  alienation  in  fee,  and  in  that  way  the  corporation 
may  defeat  the  possibility  of  a  reverter."  2  Kent,  282 ;  5  Denio, 
389;  I  Comst.  R.  509.  Large  sums  of  money  are  accordingly 
expended  by  railroad  companies  in  erecting  extensive  station 
houses  and  depots,  and  by  banking  corporations  in  erecting  bank- 
ing houses,  because,  holding  the  land  in  fee,  they  may  be  able  to 
reimburse  themselves  for  the  outlay  by  selling  the  fee  before  the 
termination  of  their  corporate  existence. 

The  Hudson  &  Delaware  Railroad  Co.  then,  by  their  grant 
from  Dederer,  took  a  title  in  fee,  but  it  was  a  fee  upon  condition, 
there  being  in  the  grant  an  express  condition  that  the  road  should 
be  constructed  by  the  company  within  the  time  prescribed  by  the 
act  of  incorporation.  This  was  not  a  condition  precedent,  as  was 
argued  by  the  plaintiff's  counsel,  but  a  condition  subsequent.^ 

A  mere  failure  to  perform  a  condition  subsequent  does  no*" 
divest  the  estate.* 

Upon  the  whole,  my  conclusion  in  this  case  is  that  the  Hudson 
&  Delaware  Railroad  Co.  took  from  Dederer  a  fee  upon  condition 
subsequent ;  that  at  the  time  of  the  conveyance  by  Dederer  to  the 
plaintiff  there  had  been  no  forfeiture;  and  that  Dederer  had  at 
the  time  of  such  conveyance  no  assignable  interest  in  the  premises. 

The  judgment  of  the  Supreme  Court  should  be  affirmed.* 

Judgment  accordingly.  •— y  ^ 

THE  OCCUM  CO.  v.  THE  A.  &  W.  SPRAGUE  MANU 


TURING  CO. 


wsy 


In  the  Supreme  Court  of  Errors  of  Connecticut,  March 

Term,  1868. 

[Reported  in  34  Connecticut  Reports  529.] 

Case,  for  an  injury  to  a  mill  and  a  mill-site  of  the  plaintiffs  by 
the  flowing  of  the  same  by  the  defendants,  owners  of  a  lower  dam 
and  mill ;  brought  to  the  Superior  Court  in  New  London  County, 
and  tried  to  the  jury  on  the  general  issue  before  Park,  J.* 

*So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
-Ed. 

*So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
-Ed. 

•The  concurring  opinion  of  Gardiner,  Ch.  J.,  has  been  omitted.— Ed. 
*Thc  statement  is  not  given  in  full. — Ed. 
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The  parties  were  both  corporations.  The  plaintiffs  claimed  title 
under  a  lease  for  twenty  years  from  Ebenezer  Waldo  and  Eliza- 
beth Waldo,  dated  December  9,  1865. 

The  defendants  further  offered  evidence  to  prove,  and  claimed 
that  they  had  proved,  that  the  mill  and  works  occupied  by  the 
plaintiffs,  and  which  they  claimed  had  been  injured  by  the  dam 
of  the  defendants,  were  of  a  trifling  and  frivolous  character,  so 
situated  as  to  be,  and  in  fact  were,  absolutely  worthless  for  manu- 
facturing or  mechanical  purposes,  or  for  any  business  connected 
therewith,  and  that  the  same  were  procured  and  the  lease  ob- 
tained by  the  plaintiffs  for  the  express  purpose,  and  only  for  the 
purpose,  of  commencing  a  suit  against  the  defendants,  and  har- 
assing them  under  the  forms  of  law ;  and  the  defendants  prayed 
the  court  to  instruct  the  jury  that  such  proceedings  were  not  war- 
ranted by  the  plaintiffs'  charter,  and  that  if  the  jury  should  find 
such  facts  proved  the  plaintiffs  could  not  recover.  The  court 
omitted  so  to  charge  the  jury,  and  gave  no  instruction  to  them  on 
the  question. 

The  jury  having  returned  a  verdict  for  the  plaintiffs,  the  de- 
fendants moved  for  a  new  trial  for  errors  in  the  rulings  and 
charge  of  the  court. 

Foster  in  support  of  the  motion. 

Wait  and  Halsey,  with  whom  were  Hovey  and  Pratt,  contra. 

Carpenter,  J.  It  is  apparent  from  the  record  in  this  case  that 
three  general  questions,  mainly  of  fact,  were  raised  by  the  de- 
fendants for  the  consideration  of  the  jury. 

1.  Did  the  defendants'  grantors  erect  the  dam  complained  of 
under  a  license  from  the  lessors  of  the  plaintiffs  ? 

2.  Did  the  defendants  merely  continue  the  dam  as  previously 
erected,  or  did  they  by  means  of  flash-boards  raise  the  water  high- 
er than  it  was  raised  by  the  former  proprietors  ? 

3.  Were  the  plaintiffs  in  commencing  and  prosecuting  this  suit 
acting  within  the  scope  of  their  corporate  powers  ?^ 

Under  each  branch  of  the  case  a  question  of  law  is  raised  for 
the  consideration  of  this  court. 

3.  The  motion  finds  that. "  the  defendants  further  offered  evi- 
dence to  prove,  and  claimed  that  they  had  proved,  that  the  mill 
and  works  described  in  the  plaintiffs'  declaration,  and  which  they 
claim  had  been  injured  by  the  dam  of  the  defendants,  were  of 
a  trifling  and  frivolous  character,  so  situated  as  to  be,  and  in  fact 
were,  absolutely  worthless  for  manufacturing  or  mechanical  pur- 
poses, or  for  any  business  connected  therewith ;  and  that  the  same 
were  procured  and  the  lease  obtained  by  the  plaintiffs  for  the  ex- 
press purpose,  and  only  for  the  purpose,  of  commencing  a  suit 

Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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against  the  defendants  and  harassing  them  under  the  forms  of 
law.  And  the  defendants  prayed  the  court  to  instruct  the  jury 
that  such  proceedings  were  not  warranted  by  the  plaintiffs'  char- 
ter ;  and  that  if  the  jury  should  find  such  facts  proved,  the  plain- 
tiffs could  not  recover.  The  court  omitted  so  to  charge  the  jury, 
and  gave  no  instruction  to  them  on  the  question."  The  counsel 
for  the  plaintiffs  contend  that  the  motive  with  which  the  plaintiffs 
leased  this  property  can  have  no  effect  upon  their  legal  rights, 
and  that,  no  matter  what  purpose  they  had  in  view,  they  had 
a  right  to  institute  a  suit  for  the  infringement  of  those  rights.  In 
support  of  this  position  they  cite  McCune  v.  Norwich  City  Gas 
Co.,  30  Conn.  521,  and  Benjamin  v.  Wheeler,  8  Gray,  409.  We 
have  no  disposition  to  question  the  authority  of  those  cases.  They 
do  not  seem  to  us,  however,  to  meet  the  question  involved  here. 
There  is  a  manifest  distinction  between  the  motive  with  which  an 
act  is  done  and  a  legal  right  to  do  the  act  itself.  This  distinction 
seems  to  have  been  overlooked,  both  by  the  court  below  and  by  the 
plaintiffs'  counsel.  They  treat  it  purely  as  a  question  of  motive, 
whereas  the  defendants'  claim  cuts  deeper,  and  denies  the  legal 
right  to  do  the  act  itself.  They  deny  the  plaintiffs'  power  under 
their  charter  to  lease  the  property  and  erect  the  mill  for  the  pur- 
pose named ;  and  consequently  the  right  to  maintain  an  action  for 
an  injury  to  the  property.  This  distinction  is  clearly  recognized 
in  both  the  cases  cited.  In  the  case  of  McCune  v.  Norwich  City 
Gas  Co.  the  action  was  brought  to  recover  damages  for  cutting  off 
the  supply  of  gas.  The  plaintiff  claimed  that  the  defendants  did 
it  maliciously  and  wantonly  and  with  intent  to  injure  him.  The 
court  held  that  the  defendants  had  a  legal  right  to  do  the  act,  and 
that  the  motive  with  which  it  was  done  was  immaterial.  The 
court  say :  "  Where  a  party  has  a  legal  right  to  do  a  particular  act 
at  pleasure,  the  motive  which  induced  the  doing  of  the  act  at  the 
time  in  question  can  never  affect  his  legal  liability  for  the  act."  In 
Benjamin  v,  Wheeler  the  plaintiff  sought  to  recover  damages  for 
an  injury  occasioned  by  digging  a  water-course  in  the  highway  in 
front  of  his  land.  The  defendants  justified  under  authority  from 
the  highway  surveyor.  The  plaintiff  claimed  that  the  act  was 
done  wantonly  and  for  the  purpose  of  injuring  him.  The  court 
held  that  the  action  could  not  be  maintained.  Thomas,  J.,  who 
delivered  the  opinion  of  the  court,  says :  "  Nor  was  it  compe- 
tent to  show  that  the  thing  done  was  done  for  the  purpose  of  in- 
juring the  plaintiff.  An  act  done  within  the  scope  of  the  officer's 
authority  does  not  become  illegal  by  reason  of  the  motive  which 
may  have  influenced  his  mind  in  doing  it."  The  question  before 
us  is,  whether  the  plaintiffs  were  acting  within  the  scope  of  their 
authority.    Concede  that  and  the  intent  is  immaterial.    But  in  de- 
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termining  that  question,  the  use  they  intended  to  make  of  it,  and 
did  in  fact  make  of  it,  is  material.  The  intentions  and  purposes 
of  the  party  in  leasing  and  erecting  a  mill  not  only  qualify  and 
give  character  to  the  act,  but  enter  into  and  become  a  part  of  the 
act  itself. 

The  plaintiffs  are  a  corporation.  Their  rights  and  powers 
are  created  and  limited  by  their  charter.  They  can  do  no  act 
unless  therein  expressly  or  impliedly  authorized.  Any  act  done 
or  attempted  to  be  done  not  so  authorized  will  not  lay  the  founda- 
tion for  a  suit  in  their  behalf.  New  York  Firemen's  Insurance 
Co.  V.  Ely,  5  Conn.  560;  Goodspeed  v.  East  Haddam  Bank,  22 
Conn.  530. 

We  are  not  aware  of  any  principle  of  law  that  will  allow  cor- 
porations, chartered  and  organized  for  specific  purposes,  to  pur- 
chase or  lease  property,  having  no  connection  with  their  legitimate 
business,  for  the  sole  purpose  of  commencing  and  prosecuting  a 
suit,  and  harassing  another  under  the  forms  of  law.  We  think, 
therefore,  that  it  was  competent  for  the  defendants  to  show,  if  the 
fact  was  so,  that  the  plaintiffs  in  these  proceedings  were  acting 
outside  the  limits  of  their  corporate  powers,  and  that  the  omission 
of  the  court  to  submit  this  question  to  the  jury  with  proper  in-, 
structions  was  erroneous. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred;  except  Park,  J., 
who,  having  tried  the  case  in  the  court  below,  did  not  sit. 


FREDERICK  J.  LANCASTER,  Plaintiff,!  THE  AMSTER- 
DAM  IMPROVEMENT  CO.,  Defendant. 

In  the  Court  of  Appeals  of  New  York,  January  16,  1894. 

[Reported  in  140  New  York  Reports  576.] 

Cross  appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  upon 
an  order  made  October  13,  1893,  which  directed  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  sec.  1279  of  the 
Code  of  Civil  Procedure. 

This  was  a  submission  of  a  controversy  to  the  General  Term 
in  the  First  Department  upon  agreed  facts. 

The  Amsterdam  Improvement  Co.  was  incorporated  under  the 
laws  of  the  State  of  New  Jersey,  in  May,  1891,  by  five  persons; 
of  whom  one  only  was  a  resident  of  that  State,  the  others  being 
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residents  of  this  State.    Its  certificate  of  incorporation,  filed  that 
day,  contained  the  following  article : 

"  2.  That  the  places  in  this  State,  where  the  business  of  such 
company  is  to  be  conducted,  are  Jersey  City  and  the  city  of  Hobo- 
ken,  in  the  county  of  Hudson.  The  principal  part  of  the  business 
of  said  company  within  this  State  is  to  be  transacted  at  Jersey 
City,  in  the  county  of  Hudson,  and  the  places  out  of  this  State 
where  the  same  is  to  be  conducted  and  where  the  company  pro- 
poses to  carry  on  operations  are  the  cities  of  New  York  and  — 
Brooklyn,  in  the  State  of  New  York;^nd  that  the  objects  f or  V*''^^'''^ 
which  said  company  is  formed  are  the  purchase  and  sale  of  real  \  c/ 
property,  both  improved  and  unimproved,  the  improvement  of  * 
such  property  as  may  be  purchased,  and  which,  when  purchased, 
is  unimproved,  the  exchange  of  property  for  other  property,  the 
lending  of  moneys  upon  first  and  second  mortgages,  secured  by 
bonds,  and  the  purchase  and  sale,  by  assignment  or  otherwise,  of 
such  mortgages  and  bonds.//  The  portion  of  the  business  of  said 
company  which  is  to  be  carried  on  out  of  this  State  in  the  said 
cities  of  New  York  and  Brooklyn  will  be  such  as  will  come  under 
the  head  of  the  objects  for  which  this  company  is  formed.  The 
principal  office  or  place  of  business  of  said  company,  out  of  this 
State,  is  the  city  of  New  York,  in  the  County  and  State  of  New 
York." 

On  December  21,  1892,  the  Secretary  of  State  of  the  State  of 
New  York  issued  a  certificate,  of  which  the  following  is  a  copy : 


"  State  of  New  York. 
"  OMce  of  the  Secretary  of  State,  Albany, 


*  It  is  hereby  certified  that  the  Amsterdam  Improvement  Co., 
which  appears  from  the  papers  filed  in  this  office  on  the  21st  day 
of  December,  1892,  to  be  a  foreign  stock  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  New  Jersey,  has  com- 
plied with  all  the  requirements  of  law  to  authorize  it  to  do  busi- 
ness in  this  State,  and  that  the  business  of  such  corporation  to  be 
carried  on  in  this  State  is  such  as  may  be  lawfully  carried  on  by 
a  corporation  incorporated  under  the  laws  of  this  State,  for  such 
or  similar  business." 

The  statute  under  which  this  company  was  incorporated  pro- 
vided that  "  It  shall  be  lawful  for  three  or  more  persons  to  asso- 
ciate themselves  into  a  company  to  carry  on  any  kind  of  manu- 
facturing, mining,  chemical,  trading,  or  agricultural  business, 
agricultural  fairs  and  exhibitions  for  the  encouragement  of  com- 
petition in  agriculture,  horticulture,  breed  of  stock,  and  develop- 
ment of  speed  in  horses,  the  transportation  of  goods,  merchan- 
dise or  passengers  upon  land  or  water,  inland  navigation,  the 
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building  of  houses,  vessels,  wharves  or  docks,  or  other  mechan- 
ical business,  the  reclamation  and  improvement  of  submerged 
lands,  the  improvement  and  sale  of  lands,"  etc. 

This  statute  also  provided  that  corporations  shall  have  the 
power  "  To  hold,  purchase,  and  convey  such  real  and  personal 
property  as  the  purposes  of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter,  and  all  other  real 
estate  which  shall  have  been  bona  fide  mortgaged  to  the  said  com- 
pany by  way  of  security,  or  conveyed  to  them  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  dealings,  or  pur- 
chased at  sales  upon  judgment  or  decree  which  shall  be  obtained 
for  such  debts."  • 

Other  provisions  authorized  a  company  organized  under  the 
statute  to  carry  on  a  part  of  its  business,  and  to  have  offices  out 
of  the  State,  and  that  "  they  may  hold,  purchase  and  convey  real 
and  personal  property  out  of  the  State,  the  same  as  if  such  real 
and  personal  property  were  situated  in  the  State  of  New  Jersey, 
provided  that  the  certificate  of  organization  shall  state,"  etc. 
Another  provision  authorized  any  New  Jersey  corporation,  incor- 
porated under  any  general  or  special  act,  to  conduct  its  business 
outside  the  State. 

May  23,  1891,  Arthur  P.  Smith  was  the  owner  of  a  lot  of 
vacant  and  unimproved  land  in  the  city  of  New  York,  which, 
by  a  deed  dated  that  day  and  duly  recorded  May  25,  1891,  he 
conveyed  to  the  defendant.  On  the  15th  day  of  January,  1893,  the 
plaintiff  and  the  defendant  entered  into  a  written  contract  whereby 
they  agreed  to  exchange  said  lot  of  land  for  another  lot  of  land 
owned  by  the  plaintiff.  The  land  of  the  plaintiff  was  valued  at 
$72,000,  and  the  land  of  the  defendant  at  $49,500,  and  the  dif- 
ference, $18,500,  the  defendant  agreed  to  pay  to  the  plaintiff  at 
the  times  and  in  the  manner  specified  in  the  contract.  It  was 
agreed  that  the  deeds  should  be  exchanged  at  a  place  named  on 
or  before  February  15,  1893.  Pursuant  to  said  contract  the  de- 
fendant executed  a  deed  in  due  form  by  which  it  assumed  to  con- 
vey the  premises  to  the  plaintiff. 

It  is  conceded  that  the  defendant  has  done  no  business  in  the 
State  of  New  Jersey,  and  that  the  only  business  or  transactions  in 
which  it  has  been  engaged  since  its  organization  have  been  carried 
on  in  the  city  and  county  of  New  York. 

The  following  question  was  submitted  to  the  General  Term : 

"  Whether  said  defendant,  the  Amsterdam  Improvement  Co., 
possessed,  and  has  conveyed  to  Frederick  J.  Lancaster,  the  plain- 
tiff herein,  a  good  and  sufficient  title  to  the  premises  described  in 
said  contract  and  deed."  That  court  has  adjudged  that  the  de- 
fendant's deed  did  not  convey  to  the  plaintiff  a  good  title,  and 


SEC.  IV.]  LANXASTER  V.  AMSTERDAM   IMP.  CO.  $25 

that  its  title  was  subject  to  the  right,  title  and  interest  of  the  Peo- 
ple of  the  State,  whose  title  was,  at  the  time  of  the  execution  and 
delivery  of  the  deed,  superior  and  prior  to  that  of  the  defendant. 

Thomas  P,  Bassford  for  plaintiff. 

Louis  Marshall  and  Hugo  S.  Mack  for  defendant. 

Gray,  J.  The  principal  question  for  our  consideration  is  one  of 
great  importance ;  for  upon  its  decision  not  only  depend  large  in- 
terests, but  a  judicial  definition  of  State  policy.  That  question 
may  be  thus  succinctly  stated :  Under  our  laws  can  a  foreign  cor- 
poration, incorporated  for  the  purpose  of  dealing  in  the  purchase 
and  sale  of  real  property,  come  into  this  State  and  transact  here 
such  kind  of  corporate  business  ?^  The  General  Term  put  the  ques- 
tion in  somewhat  different  form:  Whether  it  may  "purchase 
and  hold  lands  within  this  State  which  are  not  necessary  for  its 
business  and  which  have  not  been  acquired  in  securing  the  pay- 
ment of  a  debt  due  to  it."  That  is  hardly  exact,  as  applied  to  the 
case  of  this  corporation.  As  I  have  shaped  it,  the  question  is  cer- 
tainly made  broad  enough. 

The  opinion  of  the  General  Term  was  delivered  by  FoUett,  J., 
whose  opinions  are  entitled  to  the  highest  respect,  and  he  nega- 
tives the  proposition  embodied  in  the  question,  upon  the  ground, 
in  substance,  that  from  certain  general  statutes  of  this  State,  which 
relate  to  the  right  of  foreign  corporations  to  purchase,  or  acquire, 
and  to  convey  real  property,  and  from  numerous  special  acts, 
passed  to  authorize  them  to  acquire  lands,  it  is  to  be  inferred  that 
"  it  is  contrary  to  the  policy  of  this  State  to  permit  such  corpora- 
tions to  take,  hold  and  convey  lands  in  this  State,  without  being 
specially  authorized  so  to  do."  The  general  statutes  to  which  he 
refers  are  c.  158  of  the  Laws  of  1877  and  c.  450  of  the  Laws  of 
1887,  ^^^  ^^  considers  that  to  their  declarations  is  to  be  referred, 
solely,  the  question  of  the  right  of  foreign  corporations,  generally, 
to  acquire,  hold,  and  convey  lands ;  for  they  alone  recognize  their 
right  in  such  respects.  The  act  of  1877  authorized  a  foreign  cor' 
poration  to  purchase  at  a  sale  under  the  foreclosure  of  a  mort-\  ^  ^^\» 
gage  or  under  a  judgment  held  by  it ;  to  hold  the  land  purchased 
for  not  exceeding  five  years,  and  to  convey  it,  etc.  The  act  of 
1887  authorized  a  foreign  corporation,  doing  business  in  this 
State,  to  acquire  such  real  property  as  might  be  necessary  for  its 
corporate  purposes  in  the  transaction  of  its  business  here.  Both 
provisions  were  re-enacted  in  the  "  General  Corporation  Law  "  of  . 
1892  (c.  687,  Laws  of  1892),  as  sees.  17  and  18.  / 

In  order  to  uphold  the  validity  of  the  conveyance  in  question 
here,  I  think  we  might  very  safely  rest  our  conclusion  upon  the 
enactment  of  1887,  if  other  grounds  were  lacking.     We  might, 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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without  doing  violence  to  any  rule  of  law,  say  that  that  act  was 
such  sufficient  authority  as  to  make  the  title  to  the  land  conveyed 
by  the  foreign  corporation  quite  indefeasible  in  its  grantee.  The 
General  Term  thought  it  was  not  broad  enough ;  but  there  would 
not  be  much  stress  in  reasoning  that  the  foreign  corporation  being 
authorized  to  do  business  here,  the  authorization  of  the  act  of  1887 
"  to  acquire  such  real  property  as  may  be  necessary  for  its  cor- 
porate purposes  in  the  transaction  of  its  business  in  this  State," 
even  though  we  were  disposed  to  define  it  as  comprehending  mere- 
ly property  for  proposed  use  as  an  office,  a  warehouse,  or  factory, 
etc.,  would,  nevertheless,  be  sufficient  to  enable  the  corporation  in 
possession  of  land  by  its  conveyance  to  vest  in  the  grantee  a  good 
title  to  it.  It  is  not  for  the  party  contracting  for  the  conveyance 
of  its  land  to  raise  the  question  of  how  far  his  grantor  may  have 
exceeded  the  authority  given  by  the  statutes  of  this  State,  any 
more  than  he  might  with  respect  to  an  alleged  abuse  of  the  powers 
conferred  by  its  home  charter.  Those  are  questions  between  the 
corporation  and  the  Government.  The  presumption  militates  in 
favor  of  the  validity  of  the  transaction,  and  the  right  of  interfer- 
ence by  the  State  does  not  extend  to  any  forfeiture  of  the  property 
held  by  the  corporation.    In  re  McGraw,  1 1 1  N.  Y.  66, 96. 

In  Cowell  V.  Springs  Co.,  100  U.  S.  55,  the  objection  was  that 
the  National  Land  and  Improvement  Co.,  a  Pennsylvania  corpo- 
ration which  granted  certain  lands  in  Colorado  to  the  Springs  Com- 
pany, was  not  empowered  to  acquire  a  right  to  the  lands,  for  the 
reason  that  they  were  not  necessary  to  enable  it  to  carry  on  its 
business ;  to  which  extent  corporations  in  Colorado  were  limited^ 
because  of  restrictions  upon  the  legislative  power  in  the  creation 
of  corporations.  It  was  held  that  "  whether  the  particular  prem- 
ises in  controversy  are  necessary  for  that  business  is  not  impor- 
tant ;  that  is  a  matter  between  the  government  of  the  State  and 
the  corporation,  and  is  no  concern  of  the  defendant." 

But  we  are  not  confined  to  any  such  narrow  ground  as  a  con- 
struction of  the  particular  acts  referred  to.  Our  general  laws 
are  such  as  to  evidence  a  State  policy,  which  makes  no  invidious 
distinction  against  foreign  corporations  coming  within  our  bound- 
aries to  extend  the  area  of  their  lawful  operations.  The  answer 
to  the  question  is  not  to  be  found  in  the  acts  to  which  the  learned 
General  Term  justices  refer.  If  they  have  not  overlooked  they 
have  failed,  in  my  judgment,  to  give  due  weight  and  significance 
to  other  provisions  upon  our  statute  books. 

The  General  Corporation  Law,  passed  in  1892,  contains  these 
further  provisions  as  to  foreign  corporations : 

"  Sec.  15.  No  foreign  stock  corporation  other  than  a  moneyed 
corporation  shall  do  business  in  this  State  without  having  first 
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procured  from  the  Secretary  of  State  a  certificate  that  it  has 
comphed  with  all  the  requirements  of  law  to  authorize  it  to  do 
business  in  this  State,  and  that  the  business  of  the  corporation  to 
be  carried  on  in  this  State  is  such  as  may  be  lawfully  carried  on  by 
a  corporation  incorporated  under  the  laws  of  this  State  for  such 
or  similar  purposes.  .  .  .  The  Secretary  of  State  shall  de- 
liver such  certificate  to  every  such  corporation  so  complying  with 
the  requirements  of  law.  No  such  corporation  now  doing  business 
in  this  State  shall  do  business  herein  after  December  31,  1892, 
without  having  procured  such  certificate  from  the  Secretary  of 
State.  .  .  .  No  foreign  stock  corporation  doing  business  in 
this  State  without  such  certificate  shall  maintain  any  action  in 
this  State  upon  any  contract  made  by  it  in  this  State  until  it  shall 
have  procured  such  certificate. 

"  Sec.  16.  Before  granting  such  certificate  the  Secretary  of 
State  shall  require  every  such  foreign  corporation  to  file  in  his 
office  a  sworn  copy  of  its  charter  or  certificate  of  incorporation, 
and  a  statement  under  its  corporate  seal,  particularly  setting  forth 
the  business  or  objects  of  the  corporation  which  it  is  engaged  in 
carrying  on,  or  which  it  proposes  to  carry  on,  within  the  State,  and 
a  place  within  the  State  in  which  is  to  be  its  principal  place  of  busi- 
ness, and  designating,  in  the  manner  prescribed  in  the  Code  of 
Civil  Procedure,  a  person  upon  whom  process  against  the  corpo- 
ration may  be  served  within  the  State. 

"  The  person  so  designated  must  have  an  office,"  etc. 

The  negative  form  of  the  legislative  expression  is  pregnant  with 
meaning.  All  foreign  stock  corporations  are  accorded  the  same 
right  to  transact  their  business  here  as  domestic  corporations 
have,  if  it  be  one  which  the  latter  may  also  lawfully  transact,  and 
provided  there  has  been  compliance  with  certain  stated  require- 
ments. It  is  a  recognition  of  the  right  of  a  foreign  corporation  to 
do  business  here,  with  the  imposition  of  reasonable  conditions. 
A  certificate  was  granted  by  the  Secretary  of  State,  in  December, 
1892,  which  certified  a  compliance  with  all  the  requirements  of 
law  and  that  the  business  of  the  corporation  to  be  carried  on  here 
was  such  as  may  be  lawfully  carried  on  by  a  corporation  incor- 
porated under  our  laws  for  such  or  similar  business.  By  c.  691  of 
the  Laws  of  1892,  known  as  "  the  Business  Corporations  Law," 
what  restrictions  may  have  existed  upon  the  organization  of  cor- 
porations in  this  State,  previously,  were  done  away  with.  Under 
that  law  "  three  or  more  persons  may  become  a  corporation  for 
the  purpose  of  carrying  on  any  lawful  business,"  by  executing  and 
filing  a  certificate,  which  shall  contain  the  objects  for  which 
formed,  including  the  nature  and  locality  of  the  business.  The 
effect   of   all   recent   legislation   is,  most  clearly,  to  remove  all 
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barriers  to  the  transaction,  through  incorporation,  of  any 
lawful  business  in  this  State  and  to  recognize  an  equal  right 
in  the  foreign  corporation  with  that  of  the  domestic  corpora- 
tion. 

Presumably,  in  the  opinion  of  the  learned  General  Term  jus- 
tices, it  was  not  considered  that  sees.  15  and  16  of  the  General 
Corporation  Law  include  within  their  purview  such  a  business  as 
the  acquisition  of  lands  within  this  State  by  foreign  corporations, 
for  purposes  not  connected  with  necessities  for  a  corporate  use. 
But  I  do  not  think  we  can  so  limit  the  meaning  of  these  sections. 
It  is  true  that  they  are  followed  by  sees.  17  and  18,  to  which  the 
opinion  below  attaches  such  weight ;  but  their  presence  is  no  war- 
rant for  ignoring  the  broad  and  general  authority  contained  in 
the  preceding  provisions.  Sec.  18  may  still  have  an  office  to  per- 
form in  limiting  the  period  of  time  for  which  a  foreign  corpora- 
tion, without  a  certificate  here,  may  hold  land  taken  for  a  debt, 
or  purchased  at  a  sale  under  a  judgment  or  decree;  while  the 
necessity  for  retaining  sec.  17  is  not  readily  perceived.  The  for- 
eign corporation,  which  desires  to  acquire  real  property,  solely 
for  use  connected  with  the  transaction  of  its  business  here,  must, 
under  sec.  15,  procure  the  certificate  of  the  Secretary  of  State  as  a 
condition  of  being  permitted  to  carry  on  business  and,  having 
the  certificate,  its  right  to  do  business  as  freely  as  a  domestic  cor- 
poration, necessarily,  carries  with  it  the  recognition  of  the  right 
to  acquire  and  hold  what  real  property  may  be  necessary  for 
that  purpose.  Both  sections,  possibly,  were  retained  in  the  re- 
vision of  corporation  laws  out  of  abundant  caution.  Neither  sec- 
tion is  a  new  enactment ;  but  merely  the  continuation  of  an  exist- 
ing law.  Whatever  the  reason  to  be  assigned  for  retaining  sees. 
17  and  18,  the  provisions  of  sees.  15  and  16  contain  an  authorita- 
tive declaration  by  the  legislature,  and  we  neither  can,  nor  should, 
attempt  to  refine  away  their  comprehensive  meaning.  Nor  am  I 
able  to  perceive  that  it  is,  or  that  it  ever  was,  the  policy  of  this 
State  to  prevent  foreign  corporations  from  acquiring  and  holding 
real  property  here,  if  desired  for  the  transaction  of  any  lawful 
business.  To  discover  the  public  policy  of  a  State  we  are  limited, 
as  it  was  observed  by  Story,  J.,  in  the  Girard  Will  Case,  2  How. 
(U.  S.)  127,  to  what  "its  constitution  and  laws  and  judicial  de- 
cisions make  known  to  us."  I  am  aware  of  nothing  in  the  Con- 
stitution upon  the  subject.  There  were  no  statutes  passed  upon 
the  subject  prior  to  the  act  of  1877,  referred  to,  and  in  their  silence 
the  principle  of  a  general  right  in  legally  constituted  corporations, 
with  sufficient  chartered  powers,  and  the  principle  of  assent  im- 
plied by  the  general  law  of  comity  between  States,  had  a  scope  for 
operation  in  favor  of  the  right  of  a  foreign  corporation  to  acquir? 
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and  hold  real  property  here.  If  special  enabling  acts  have  been 
procured,  in  particular  cases,  they  do  not,  necessarily,  disprove  the 
general  right.  Prudence  and  cautious  counsels  may  have  dictated 
their  procurement.  While  the  enactment  of  the  statute  of  1877 
contained  a  limitation  upon  the  right  of  the  foreign  corporation  to 
hold  real  property,  with  respect  to  time,  the  subsequent  act  of  1887 
was  in  the  direction  of  removing  such,  or  any,  limitation.  Then 
came  the  general  statutes  of  1892,  which  allowed  all  foreign  corpo- 
rations to  do  business  here,  upon  compliance  with  conditions 
named,  and  which  placed  them  upon  a  similar  footing  with  domes- 
tic corporations,  as  to  transaction  of  a  corporate  business.  If  we 
turn  only  to  decisions  of  this  court,  in  our  investigation  of  what 
has  been  the  public  policy  of  this  State  toward  foreign  corpora- 
tions, we  find  them  interpreting  and  applying  the  principle  of 
State  comity  in  the  broadest  spirit.  In  People  v.  Fire  Associa- 
tion, 92  N.  Y.  311,  it  was  observed  that  **  where  a  State  does  not 
forbid,  or  its  public  policy,  as  evidenced  by  its  laws,  is  not  in- 
fringed, a  foreign  corporation  may  transact  business  within  its 
boundaries  and  be  entitled  to  the  protection  of  its  laws."  In 
Hollis  V.  Drew  Seminary,  95  N.  Y.  166,  it  was  held  that  "  unless 
the  legislature  forbids,  they"  (foreign  corporations)  "can  come 
here  as  freely  as  natural  persons  and  exercise  here  all  the  powers 
conferred  upon  them  by  their  charter,  subject  to  the  limitation  im- 
pored  upon  natural  persons — that  is,  they  can  do  no  acts  in  viola- 
tion of  our  laws,  or  of  our  public  policy.  But,  unless  prohibited 
by  law,  they  can  do  here,  within  the  limits  of  their  chartered 
powers,  precisely  what  domestic  corporations  can  do."  This 
decision  was  in  Une  with  the  early  case  in  this  court  of  Bard 
V.  Poole,  12  N.  Y.  495,  in  which  the  discussion  turned  upon  the 
question  of  the  right  of  a  corporation  of  the  State  of  Maryland 
to  make  loans,  secured  by  mortgages  upon  real  estate  within  this 
State.  Denio,  J.,  said,  in  the  opinion  in  that  case,  that  "  Any  of 
the  States  of  the  Union  may,  as  this  and  several  of  the  other  States 
have  done,  interdict  foreign  corporations  from  performing  cer- 
tain single  acts,  or  conducting  a  particular  description  of  business 
within  its  jurisdiction.  But,  in  the  absence  of  laws  of  that  char- 
acter, or  in  regard  to  transactions  not  within  the  purview  of  any 
prohibitory  law  and  not  inconsistent  with  the  policy  of  the  State 
as  indicated  by  the  general  scope  of  its  laws  or  Constitution,  cor- 
porations are  permitted  by  the  comity  of  nations  to  make  con- 
tracts and  transact  business  in  other  States  than  those  by  virtue  of 
whose  laws  they  were  created,  and  to  enforce  those  contracts,  if 
need  be,  in  the  courts  of  such  other  States.  It  is,  of  course,  implied 
that  the  contract  must  be  one  which  the  foreign  corporation  is 
permitted  by  its  charter  to  make,  and  it  must  also  be  one  which 
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would  be  valid  if  made  at  the  same  place  by  a  natural  person,  not 
a  resident  of  that  State." 

It  seems  to  me  to  be  very  clear,  upon  examination  of  our  laws 
and  by  reference  to  such  judicial  opinions,  that  there  never  was  a 
time  in  the  history  of  the  State  when  a  foreign  corporation  was 
prevented  from  entering  its  boundaries  to  transact  any  lawful 
business  which  a  non-resident  natural  person  might  have  trans- 
acted here.  What  public  policy  is  invaded,  and  what  public  in- 
terests are  prejudiced,  by  extending  to  the  foreign  corporation,  for 
the  transaction  of  its  business,  the  privileges  and  protection  of  the 
laws  of  our  own  State,  even  when  that  business  involves  the  ac- 
quisition of  and  dealing  in  real  property?  If  we  were  to  con- 
sider the  question  simply  in  the  light  of  a  sound  or  a  good  policy, 
there  are  abundant  reasons  for  holding  that  it  is  to  the  public  ad- 
vantage that  our  borders  should  be  as  much  open,  for  all  lawful 
purposes,  to  foreign  corporations  as  to  natural  persons.  Their 
advent  and  lawful  operation  cannot  but  tend  to  some  advance- 
ment of  our  commercial  interests  and  mu^  advantage  the  com- 
monwealth. It  is  the  policy  of  the  State  to  encourage  the  employ- 
ment of  capital  here  by  liberal  laws ;  upon  what  reasonable  ground 
shall  we  recognize  the  natural  person  who  comes  here  and  re- 
fuse recognition  to  the  foreign  corporation?  And  how  is  the 
matter  affected  if  the  capital  is  employed  in  dealing  in  the  ac- 
quisition and  barter  of  lands,  and  not  in  commerce,  manufacturing, 
or  such  like  ways  ?  What  legal  difference  is  there  which  the  State 
can  recognize  if  all  the  corporators  happen  to  be  residents  of  this 
State?  The  corporation  is,  nevertheless,  a  legal  entity,  endowed 
by  a  sister  State  with  capacities  and  powers,  and  seeks  our  State 
as  the  field  of  its  activity  in  the  conduct  of  its  business  enterprise. 
Incorporations  are,  as  a  rule,  advantageous  to  private  and  to  pub- 
lic interests.  As  the  business  capacities  of  the  general  mass  of 
mankind  are  constantly  improving,  associations  of  individuals, 
voluntarily  combining  their  contributions,  are  able  to  perform 
works  of  various  characters,  which  no  one  person  is  able  to  ac- 
complish. I  believe  that  to  be  a  well-recognized  principle  in  polit- 
ical economy.  But  we  are  not  to  consider  the  question  as  one 
simply  of  sound  or  of  good  policy,  but  whether  there  is  any  known 
public  policy  which  is  affected.  What  reason  is  there  that  the 
courts  shall  condemn  the  business  proposed  to  be  carried  on  by 
the  defendant  ?  What  vice  inheres  in  it  ?  The  case  does  not  fall 
within  those  which  the  courts  have  decided  to  be  against  public 
policy.  The  business  is  not  immoral  in  itself.  That  it  is  not  pro- 
hibited by  legislation  I  think  I  have  been  able  to  show. 

In  the  opinion  below  it  is  suggested  that  if  the  defendant  may 
legally  acquire  and  convey  land  in  this  State  at  pleasure,  there  is 
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no  limitation  upon  the  amount  which  a  foreign  corporation  may 
hold,  except  in  its  ability  to  purchase  and  pay.  As  applied  to  the 
case  of  this  corporation,  it  might  be  a  sufficient  answer  to  say  that 
the  chartered  purpose  of  dealing  in  the  purchase  and  sale  of  real 
property  rather  negatives  the  idea  of  an  intended  accumulation 
of  real  estate  holdings  to  any  extraordinary  extent.  But  a  better 
answer  would  be  that  it  is  always  within  the  power  of  the  legisla- 
ture to  interfere  and  to  regulate,  if,  by  the  magnitude  of  the  busi- 
ness, the  public  interests  are  affected  and  seem  unduly  threatened. 
Decisions  of  this  court  might  be  referred  to  to  show  how  far  the 
legislative  power  has  been  deemed  capable  of  extending  in  the 
direction  of  controlling  a  private  business,  on  the  ground  that  its 
magnitude  affected  the  public  and  justified  such  interference. 

Without  prolonging  the  discussion,  I  think  the  General  Term 
erred  in  their  conclusions,  and  that  the  judgment  should  be  re- 
versed, and  that  judgment  should  be  ordered  for  the  defendant 
upon  the  submission,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 


FRITTS  V.  PALMER, 

In  the  Supreme  Court  of  the  United  States^  November  25, 

1889. 

[Reported  in  132  United  States  Reports  282.] 

This  was  an  action  in  the  nature  of  an  action  of  ejectment. 
Judgment  for  the  plaintiff,  to  which  this  writ  of  error  was  sued 
out.    The  case  is  stated  in  the  opinion. 

L.  C.  Rockwell,  E.  A.  Reynolds  and  Bertram  Ellis  for  plaintiffs 
in  error. 

Joseph  Shippen  for  defendant  in  error. 

Harlan,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  the  nature  of  ejectment  to  recover  the  pos- 
session of  certain  real  property  in  Gilpin  County,  Colorado,  name- 
ly, the  North  Comstock,  Grand  View,  Clipper  and  Comstock  lodes, 
and  a  building  lot  in  Central  City,  in  the  same  county,  together 
with  the  dwelling  house  thereon,  the  fee  and  possession  of  all 
which  property  were  claimed  by  the  plaintiff,  the  present  defend- 
ant in  error.  The  defendants  admitted  their  possession  of  the 
premises  described  in  the  complaint,  except  the  Clipper  lode,  and 
alleged  their  ownership  and  right  of  possession  of  the  other  prop- 
erty.   They  distinctly  disclaimed  all  interest  in  the  Qipper  lode. 


S3i  FRITTS  V.  PALMER.  [CHAP.  III. 

and  denied  that  they  were  or  had  ever  been  in  possession  of  it. 
A  trial  by  jury  was  waived  in  writing  by  the  parties,  and  the  case 
was  heard  on  an  agreed  statement  of  facts,  upon  which  the  court 
was  asked  to  declare  the  law  and  enter  judgment  accordingly. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  the  posses- 
sion of  all  the  property  described  in  the  complaint,  including  the 
Clipper  lode.  The  question  to  be  determined  is  whether  the  judg- 
ment is  supported  by  the  agreed  facts. 

These  facts  are  in  substance  as  follows :  The  common  source  of 
title  is  William  Groshon,  who,  on  the  i6th  of  June,  1877,  at  Cen- 
tral City,  in  the  State  of  Colorado,  conveyed,  with  warranty,  all 
the  property  described  in  the  complaint,  to  the  Comstock  Mining 
Co.,  a  corporation  organized  under  the  laws  of  Missouri  for  the 
purpose  of  carrying  on  mining  business,  and  with  the  object  ex- 
pressed in  its  articles  of  incorporation,  of  purchasing,  owning  and 
controlling  mining  property,  both  real  and  personal,  in  the  State 
of  Colorado,  and  of  conducting  a  mining  business  therewith. 
This  deed  was  duly  recorded  in  the  proper  local  office  on  the  25th 
of  June,  1877.  Before  the  purchase  from  Groshon  the  company 
was  engaged  in  the  prosecution  of  its  mining  business  at  and  near 
Central  City,  where  it  established  an  office. 

On  the  day  of  the  execution  of  Groshon's  deed,  the  company 
made  to  Ezra  D.  Fritts  its  three  promissory  notes,  aggregating 
$30,000,  which  were  intended  to  be  used  and  were  used  in  part 
payment  of  the  price  of  the  property  conveyed  to  it ;  and,  in  order 
to  secure  the  payment  of  the  notes,  it  executed  to  Thatcher,  as 
trustee,  a  deed  of  trust  upon  the  property,  except  the  Clipper  lode, 
conditioned  that  on  default  in  the  payment  of  either  of  the  notes 
or  the  interest  thereon,  the  trustee  might  sell  and  dispose  of  the 
said  mining  property.  That  deed  of  trust  was  duly  recorded  on 
the  26th  of  June,  1877. 

On  the  5th  of  January,  1878,  default  having  occurred  in  the 
payment  of  the  notes,  the  deed  of  trust  was  foreclosed  under  the 
power  of  sale  contained  in  it,  and  on  that  day  Thatcher  executed, 
acknowledged  and  delivered  his  deed  for  all  said  real  estate  and 
mining  property  (except  the  Clipper  lode)  to  Fritts.  That  deed 
was  duly  recorded  January  7,  1878. 

The  defendants  claimed  title  and  possession  by  virtue  of  divers 
mesne  conveyances,  in  due  form,  from  the  company  and  its  as- 
signs under  the  above  deed  of  trust,  for  all  of  the  property,  ex- 
cepting the  Clipper  lode,  which  has  never  been  conveyed  by  it. 

On  the  13th  of  April,  1878,  Groshon  executed,  acknowledged, 
and  delivered  his  deed  of  quit-claim  of  all  the  real  estate  and  min- 
ing property  in  the  complaint  described  to  Samuel  S.  Porter. 
That  deed  was  delivered  to  Porter  on  the  20th  of  May,  1878.  but 
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has  never  been  recorded.  The  latter  by  his  deed  of  quit-claim, 
executed  May  20,  1878,  conveyed  to  defendant  Palmer.  The  lat- 
ter deed  was  delivered  to  the  grantee  on  the  25th  of  May,  1878, 
but  it  remains  unrecorded.  Afterward,  June  28,  1879,  Palmer 
filed  in  the  office  of  the  clerk  and  recorder  of  the  county  where 
the  property  is  situated  notice,  according  to  law,  of  the  bringing 
of  this  suit,  and  the  object  thereof. 

The  Comstock  Mining  Co.,  at  the  time  of  its  purchase  from 
Groshon,  had  not,  nor  has  it  since  that  time,  complied  or  attempted 
to  comply  with  sec.  10  of  art.  15  of  the  Constitution  of  Colorado, 
nor  with  sees.  23  and  24  of  chap.  19  of  the  General  Laws  of  that 
State,  otherwise  known  as  sees.  260  and  261  of  chap.  19  of  the 
General  Statutes  of  Colorado,  1883,  prescribing  the  terms  and 
conditions  upon  which  foreign  corporations  may  do  business  in 
that  State. 

A  copy  of  the  incorporation  laws  of  Missouri,  under  which 
this  company  was  organized,  was,  at  the  time  of  its  organization, 
on  file  in  the  office  of  the  Secretary  of  State  of  Colorado,  but  was 
not  filed  by  it.  Its  articles  of  incorporation  were  filed  in  the  office 
of  the  clerk  and  recorder  for  Gilpin  County,  where  its  business  in- 
terests were  located,  on  August  10,  1877,  and  a  copy  of  the  incor- 
poration laws  of  Missouri,  under  which  the  company  was  organ- 
ized, was  also  on  file  in  the  same  office  at  and  after  the  time  the 
company  was  organized. 

The  defendants,  during  the  time  of  their  possession  of  the  prop- 
erty, have  held  the  same  in  good  faith  under  the  above  deeds,  and 
have  paid  taxes  legally  assessed  and  levied  upon  it,  to  the  amount 
of  $400;  and  plaintiff  has  paid  no  taxes  thereon.  They  have  put 
improvements  upon  the  property,  in  the  way  of  building  and  re- 
pairing the  dwelling  house  described  in  the  complaint,  of  the  value 
of  $350. 

It  is  clear,  from  the  facts  agreed,  that  the  object  of  Groshon's 
conveyance  to  the  Comstock  Mining  Co.  was  to  pass  to  that  cor- 
poration whatever  interest  he  had  in  the  property.  It  is  equally 
clear  that  under  the  trust  deed  to  Thritcher,  the  sale  and  convey- 
ance to  Fritts,  and  the  subsequent  mesne  conveyances  to  the  de- 
fendants, the  latter  acquired  whatever  interest  the  Comstock  Min- 
ing Co.  got  by  Groshon's  deed  to  it. 

But  it  is  contended  that  no  title  or  interest  whatever  passed  from 
Groshon,  by  his  deed  of  June  16,  1877,  even  as  between  him  and 
the  company,  and,  consequently,  it  was  competent  for  him,  at  his 
pleasure,  and  notwithstanding  he  received  the  consideration  for 
which  he  stipulated,  and  even  after  the  sale  and  conveyance  of  the 
property,  under  the  deed  of  trust,  to  make  to  other  parties  a  quit- 
claim deed  that  would  override  not  only  his  conveyance  to  the 
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Comstock   Mining  Co.,   but  all   subsequent  conveyances   based 
upon  it. 

This  proposition  is  based  upon  certain  provisions  of  the  Consti- 
tution and  laws  of  Colorado  relating  to  foreign  corporations. 

The  Constitution  of  that  State  declares  that  "  no  foreign  cor- 
poration shall  do  any  business  in  this  State  without  having  one  or 
more  known  places  of  business,  and  an  authorized  agent  or  agents 
in  the  same,  upon  whom  process  may  be  served."  Art.  XV.  §  lo. 

The  statutory  provisions,  for  failing  to  comply  with  which  the 
Comstock  Mining  Co.  is  alleged  to  have  taken  nothing  by  Gro- 
shon's  conveyance  tp  it,  are  these : 

"  Sec.  260.  Foreign  corporations  shall,  before  they  are  author- 
ized or  permitted  to  do  any  business  in  this  State,  make  and  file 
a  certificate  signed  by  the  president  and  secretary  of  such  corpora- 
tion, duly  acknowledged,  with  the  Secretary  of  State,  and  in  the 
office  of  the  recorder  of  deeds  of  the  county  in  which  such  busi- 
ness is  carried  on,  designating  the  principal  place  where  the  busi- 
ness of  such  corporation  shall  be  carried  on  in  this  State,  and  an 
authorized  agent  or  agents  in  this  State,  residing  at  its  principal 
place  of  business,  upon  whom  process  may  be  served ;  and  such 
corporations  shall  be  subjected  to  all  the  liabilities,  restrictions  and 
duties  which  are  or  may  be  imposed  upon  corporations  of  like 
character  organized  under  the  general  laws  of  this  State,  and  shall 
have  no  other  or  greater  powers.  And  no  foreign  or  domestic 
corporation  established  or  maintained  in  any  way  for  pecuniary 
profit  of  its  stockholders  or  members  shall  purchase  or  hold  real 
estate  in  this  State,  except  as  provided  for  in  this  act ;  and  no  cor- 
poration doing  business  in  the  State,  incorporated  under  the  laws 
of  any  other  State,  shall  be  permitted  to  mortgage,  pledge  or 
otherwise  encumber  its  real  or  personal  property  situated  in  this 
State,  to  the  injury  or  exclusion  of  any  citizen,  citizens  or  corpora- 
tions of  this  State,  who  are  creditors  of  such  foreign  corporation, 
and  no  mortgage  by  any  foreign  corporation,  except  railroad  and 
telegraph  companies,  given  to  secure  any  debt  created  in  any  other 
State,  shall  take  effect  as  against  any  citizen  or  corporation  of  this 
State  until  all  its  liabilities  due  to  any  person  or  corporation  in 
this  State  at  the  time  of  recording  such  mortgage  have  been  paid 
and  extinguished. 

"  Sec.  261.  Every  company  incorporated  under  the  laws  of  any 
foreign  state  or  kingdom,  or  of  any  State  or  Territory  of  the 
United  States,  beyond  the  limits  of  this  State,  and  now  or  here- 
after doing  business  within  this  State,  shall  file  in  the  office  of  the 
Secretary  of  State  a  copy  of  their  charter  of  incorporation,  or,  in 
case  such  company  is  incorporated  by  certificate  under  any  general 
incorporation  law,  a  copy  of  such  certificate  and  of  such  general 
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incorporation  law,  duly  certified  and  authenticated  by  the  proper 
authority  of  such  foreign  state,  kingdom,  or  territory."  Gen.  Stat. 
Col.  1883,  c.  19. 

Precisely  what  was  meant  by  the  words,  in  section  260,  "  except 
as  provided  for  in  this  act,"  is  difficult  to  tell,  since  the  act  does  not 
indicate  any  particular  mode  in  which  a  foreign  corporation  may 
acquire  real  estate  in  Colorado.  But  perhaps  the  reasonable  in- 
terpretation of  the  statute  is  that  a  foreign  corporation  shall  not 
purchase  or  hold  real  estate  in  Colorado,  for  purposes  of  its  busi- 
ness, until  it  first  acquires,  in  the  mode  prescribed  by  the  local 
law,  the.  right  to  do  business  in  that  State. 

No  question  is  made  in  this  case — indeed,  there  can  be  no  doubt 
— ^as  to  the  validity  of  these  constitutional  and  statutory  provi- 
sions, so  far,  at  least,  as  they  do  not  directly  affect  foreign  or  inter- 
state commerce.  In  Cooper  Manufacturing  Co.  v,  Ferguson,  113 
U.  S.  727,  732,  this  court  said  that  "  the  right  of  the  people  of  a 
State  to  prescribe  generally  by  its  Constitution  and  laws  the  terms 
upon  which  a  foreign  corporation  shall  be  allowed  to  carry  on  its 
business  in  the  State,  has  been  settled  by  this  court."  It  may  be 
assumed,  therefore,  that  the  Comstock  Mining  Co.,  being  a  cor- 
poration of  another  State,  had  no  right  to  do  business  in  the  State 
of  Colorado  until  after  it  had  one  or  more  known  places  of  busi- 
ness within  its  limits,  and  an  authorized  agent  designated,  upon 
whom  process  could  be  served,  nor  until  it  had  made  and  filed  in 
the  proper  office  the  certificate  prescribed  by  section  260  of  the 
statute  relating  to  foreign  corporations.  It  may  also  be  assumed, 
for  the  purposes  of  this  case,  that  this  company  violated  the  law  of 
that  State  when  it  purchased  the  premises  here  in  controversy 
without  having,  in  the  mode  prescribed  by  the  statute^  of  Colo- 
rado, previously  designated  its  principal  place  of  business  in  that 
State,  and  an  agent  upon  whom  process  might  be  served. 

But  it  does  not  follow  that  the  title  to  the  property  conveyed 
to  the  Comstock  Mining  Co.  remained  in  Groshon,  notwithstand- 
ing his  conveyance  of  it  to  that  company,  in  due  form,  and  for  a 
valuable  consideration. 

The  Constitution  and  laws  of  Colorado,  it  should  be  observed, 
do  not  prohibit  foreign  corporations  altogether  from  purchasing 
or  holding  real  estate  within  its  limits.  They  do  not  declare  ab- 
solutely or  wholly  void,  as  to  all  persons,  and  for  every  purpose, 
a  conveyance  of  real  estate  to  a  foreign  corporation  which  has  not 
previously  done  what  is  required  before  it  can  rightfully  carry  on 
business  in  the  State.  Nor  do  they  declare  that  the  title  to  such 
property  shall  remain  in  the  grantor,  despite  his  conveyance.  So 
far  as  we  are  aware,  the  only  penalty  imposed  by  the  statutes  of 
Colorado  upon  a  foreign  corporation  carrying  on  business  in  the 
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State  before  acquiring  the  right  to  do  so,  is  found  in  section  262 
of  the  same  chapter,  which  provides :  **  A  failure  to  comply  with 
the  provisions  of  sections  23  and  24  [sections  260  and  261]  of  this 
act  shall  render  each  and  every  officer,  agent  and  stockholder  of 
any  such  corporation,  so  failing  therein,  jointly  and  severally  per- 
sonally liable  on  any  and  all  contracts  of  such  company  made  with- 
in this  State  during  the  time  that  such  corporation  is  so  in  de- 
fault." The  fair  implication  is  that,  in  the  judgment  of  the  legis- 
lature of  Colorado,  this  penalty  was  ample  to  effect  the  object  of 
the  statutes  prescribing  the  terms  upon  which  foreign  corporations 
might  do  business  in  that  State.  It  is  not  for  the  judiciary,  at  the 
instance  or  for  the  benefit  of  private  parties,  claiming  under  deeds 
executed  by  the  person  who  had  previously  conveyed  to  the  cor- 
poration, according  to  the  forms  prescribed  for  passing  title  to 
real  estate,  to  inflict  the  additional  and  harsh  penalty  of  forfeiting, 
for  the  benefit  of  such  parties,  the  estate  thus  conveyed  to  the 
corporation  and  by  it  conveyed  to  others.''-^  If  Groshon,  the  grant- 
or of  the  Comstock  Mining  Co.,  had  himself  brought  this  action, 
the  injustice  of  his  claim  would  be  conceded.  But  the  present 
plaintiff,  who  asserts  title  under  a  quit-claim  deed  from  Groshon, 
made  after  the  property  had  passed,  by  the  sale  under  the  deed  of 
trust,  from  the  mining  company,  cannot,  in  law,  occupy  any  better 
position  than  the  original  grantor  would  have  done  if  he  had  him- 
self brought  this  action.  If  the  legislature  had  intended  to  de- 
clare that  no  title  should  pass  under  a  conveyance  to  a  foreign  cor- 
poration purchasing  real  estate  before  it  acquires  the  right  to  en- 
gage in  business  in  the  State,  and  that  such  a  conveyance  should 
be  an  absolute  nullity  as  between  the  g^rantor  and  grantee,  leaving 
the  grantor  to  deal  with  the  property  as  if  he  had  never  sold  it, 
that  intention  would  have  been  clearly  manifested//  If  the 
construction  placed  by  the  plaintiff  upon  the  Constitution  and 
statutes  of  Colorado  be  sound,  there  would  be  some  ground  to  say 
that  a  foreign  corporation,  taking  a  conveyance  of  real  estate  for 
purposes  of  its  business  in  Colorado,  before  it  had  acquired  the 
right  to  do  business  there,  would  have  no  standing  in  the  courts 
of  that  State  for  the  purpose  of  having  the  estate  so  acquired  pro- 
tected against  trespasses  upon  it.  And  yet  the  contrary  has  been 
held  by  the  Supreme  Court  of  Colorado  in  Utley,  etc.,  r.  Clark- 
Gardner  Mining  Co.,  4  Colorado,  369.  That  was  an  action  of 
trespass  brought  by  a  New  York  corporation.  The  declaration  in 
one  count  charged  the  defendants  with  breaking  and  entering  upon 
certain  claims  of  the  Gardner  lode  and  breaking  ore,  etc.  The 
other  count  was  de  bonis  asportatis.  The  defendants  filed  a  special 
plea  in  abatement,  alleging  that  the  plaintiff  was  a  foreign  cor- 
poration, and  had  never  complied  with  the  above  statutory  pro- 
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visions  as  to  filing  a  certificate  designating  its  principal  place  of 
business  in  the  State  and  an  authorized  agent,  upon  whom  process 
could  be  served.  The  court,  waiving  any  expression  of  opinion 
as  to  what  would  be  its  decision  if  the  plea  had  been  one  in  bar  of 
the  action,  held  that  the  prohibitions  in  respect  to  foreign  corpora- 
tions, while  they  extended  to  the  carrying  on  of  business  before 
complying  with  the  laws  of  the  State,  did  not  abridge  the  right  of 
a  foreign  corporation  to  sue  in  the  courts  of  Colorado. 

The  views  we  have  expressed  are  supported  by  several  adjudi- 
cations in  this  court  in  cases  somewhat  analogous  to  the  present 
one,  among  which  are  those  arising  under  sections  5136  and  5137 
of  the  Revised  Statutes  of  the  United  States.  The  first  of 
those  sections  authorizes  national  banking  associations  to  loan 
money  on  personal  security.  The  other  section  provides :  "  A 
national  banking  association  may  purchase,  hold,  and  convey  real 
estate  for  the  following  purposes,  and  for  no  others :  First,  such  as 
shall  be  necessary  for  its  immediate  accommodation  in  the  trans- 
action of  its  business.  Second,  such  as  shall  be  mortgaged  to  it 
in  good  faith  by  way  of  security  for  debts  previously  contracted. 
Third,  such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre* 
viously  contracted  in  the  course  of  its  dealings.  Fourth,  such  as 
it  shall  purchase  at  sales  under  judgment,  decrees,  or  mortgages 
held  by  the  association,  or  shall  purchase  to  secure  debts  to  it. 
But  no  such  association  shall  hold  the  possession  of  any  real  es- 
tate under  mortgage,  or  the  title  and  possession  of  any  real  estate 
purchased  to  secure  any  debts  due  to  it,  for  a  longer  period  than 
five  years." 

In  National  Bank  v.  Matthews,  98  U.  S.  621,  627,  the  question 
was  directly  presented  whether  a  national  bank  was  entitled  to  the 
benefit  of  a  deed  of  trust  upon  real  estate,  which,  with  the  note 
described  in  it,  was  taken — ^not  as  security  for,  or  in  satisfaction 
of,  debts  previously  contracted  in  the  course  of  its  dealings,  but — 
for  a  loan  made  by  the  bank  at  the  time  the  deed  of  trust  was  as- 
signed to  it.  The  Supreme  Court  of  Missouri  held  the  deed  of 
trust  to  be  void,  in  the  hands  of  the  bank,  because  its  loan  was 
made  upon  real  estate  security  in  violation  of  the  statute.  But 
this  court,  after  observing  that  the  result  insisted  upon  did  not 
necessarily  follow,  said :  "  The  statute  does  not  declare  such  a  se- 
curity void.  It  is  silent  upon  the  subject.  If  Congress  so  meant, 
it  would  have  been  easy  to  say  so ;  and  it  is  hardly  to  be  believed 
that  this  would  not  have  been  done,  instead  of  leaving  the  question 
to  be  settled  by  the  uncertain  result  of  litigation  and  judicial  de- 
cision. Where  usurious  interest  is  contracted  for,  a  forfeiture  is 
prescribed  and  explicitly  defined."  Again :  "  Where  a  corpora- 
tion is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a 
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conveyance  to  it  is  not  void,  but  only  voidable,  and  the  sovereign 
alone  can  object.  It  is  valid  until  assailed  in  a  direct  proceeding, 
instituted  for  that  purpose." 

In  National  Bank  v.  Whitney,  103  U.  S.  99,  103,  which  involved 
the  validity  of  a  mortgage  to  a  national  bank  to  secure  future  ad- 
vances made  to  the  mortgagor,  the  right  of  the  bank  to  enforce 
the  mortgage  was  sustained  upon  the  principles  announced  in 
National  Bank  v,  Matthews.  The  court  said :  "  Whatever  objec- 
tion there  may  be  to  it  as  security  for  such  advances  from  the 
prohibitory  provisions  of  the  statute,  the  objection  can  only  be 
urged  by  the  Government."  To  the  same  effect  are  Swope  v. 
Leffing^ell,  105  U.  S.  3,  and  Reynolds  v.  Crawfordsville  Bank, 
112  U.  S.  405,  412. 

In  Smith  v,  Shelley,  12  Wall.  358,  361,  which  was  an  action  of 
ejectment,  the  question  was  collaterally  raised  as  to  the  validity  of 
the  title  acquired  by  a  banking  institution,  under  a  deed  of  the 
premises,  in  consideration  of  a  certain  sum  paid  by  it  to  the  grant- 
or. The  bank  was  created  by  an  act  of  the  territorial  legislature 
of  Nebraska,  with  power  "  to  issue  bills,  deal  in  exchange,  and  to 
buy  and  possess  property  of  every  kind."  But  when  that  act 
passed,  there  was  in  force  an  act  of  Congress,  which  provided  that 
"  no  act  of  the  territorial  legislature  of  any  of  the  Territories  of 
the  United  States,  incorporating  any  bank  or  any  institution  with 
banking  powers  or  privil^es,  hereafter  to  be  passed,  shall  have 
any  forceor  effect  whatever,  until  approved  and  confirmed  by  Con- 
gress." The  act  of  the  territorial  legislature  incorporating  the 
bank,  above  referred  to,  never  was  approved  or  confirmed  by  Con- 
gress. It  was  urged,  as  an  objection  to  the  deed  made  to  the 
bank — upon  which  deed  one  of  the  parties  relied — ^that  it  was  not 
a  competent  g^ntee  to  receive  title.  This  court  said :  "  It  is  not 
denied  that  the  bank  was  duly  organized  in  pursuance  of  the  pro- 
visions of  an  act  of  the  legislature  of  the  Territory  of  Nebraska ; 
but  it  is  said  it  had  no  right  to  transact  business  until  the  charter 
creating  it  was  approved  by  Congress.  This  is  so,  and  it  could 
not  legally  exercise  its  powers  until  this  approval  was  obtained ; 
but  this  defect  in  its  Constitution  cannot  be  taken  advantage  of  col- 
laterally. No  proposition  is  more  thoroughly  settled  than  this, 
and  it  is  unnecessary  to  refer  to  authorities  to  support  it.  Con- 
ceding the  bank  to  be  guilty  of  usurpation,  it  was  still  a  body  cor- 
porate de  facto,  exercising  at  least  one  of  the  franchises  which  the 
legislature  attempted  to  confer  upon  it;  and,  in  such  a  case,  the 
party  who  makes  a  sale  of  real  estate  to  it  is  not  in  a  position  to 
question  its  capacity  to  take  the  title,  after  it  has  paid  the  consid- 
eration for  the  purchase.  If,  prior  to  the  execution  of  the  deed, 
there  had  been  a  judgment  of  ouster  against  the  corporation  at 
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the  instance  of  the  Government,  the  aspect  of  the  case  would  be 
different."  See  also  Myers  v.  Croft,  13  Wall.  291,  295;  Jones  v. 
Guaranty  &  Indemnity  Co.,  loi  U.  S.  622,  628;  Fortier  v.  New 
Orleans  Bank,  112  U.  S.  439,  451. 

To  the  above  cases  may  be  added  those  holding  that  an  alien 
may  take  by  deed  or  devise  and  hold  against  any  one  but  the  sov- 
ereign until  office  found.  Cross  v,  De  Valle,  i  Wall,  i,  13;  Gov- 
emeur  v,  Robertson,  1 1  Wheat.  332 ;  National  Bank  v,  Matthews, 
98  U.  S.  621,  628;  Phillips  V,  Moore,  100  U.  S.  208.  Also,  those 
holding  that  the  question  whether  a  corporation,  having  capacity 
to  purchase  and  hold  real  estate  for  certain  defined  purposes,  or  in 
certain  quantities,  has  taken  title  to  real  estate  for  purposes  not  au- 
thorized by  law,  or  in  excess  of  the  quantity  permitted  by  its  char- 
ter, concerns  only  the  State  within  whose  limits  the  property  is 
situated.  It  cannot  be  raised  collaterally  by  private  persons  unless 
there  be  something  in  the  statute  expressly  or  by  necessary  im- 
plication authorizing  them  to  do  so.  Cowell  v.  Springs  Co.,  100 
U.  S.  55, 60 ;  Jones  v.  Habersham,  107  U.  S.  174,  188. 

It  results  from  what  has  been  said  that  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff  for  any  part  of  the  premises  de- 
scribed in  the  complaint. 

The  judgment  is  reversed,  with  directions  to  enter  judgment 
upon  the  agreed  statement  of  facts  for  the  defendants.^ 


IN  THE  MATTER  OF  THE  PETITION  OF  THE  NEW 

YORK  &  HARLEM  RAILROAD  CO.,  Respondent, 

V.  ELBERT  S.  KIP  AND  ELIZABETH  KIP, 

Appellants. 

In  the  Court  of  Appeals  of  New  York,  November  22,  iS/i* 

[Reported  in  46  New  York  Reports  546.] 

Appeal  by  Elbert  S.  Kip  and  wife  from  an  order  of  the 
General  Term  of  the  Supreme  Court  in  the  First  Department, 
affirming  an  order  made  at  Special  Term,  appointing  commis- 
sioners to  appraise  lands  required  by  the  applicant,  the  New  York 
&  Harlem  Railroad  Co.,  for  the  purposes  of  operating  its  railroad. 
The  proceeding  was  initiated  under  the  authority  conferred  by  the 
amendment  of  the  General  Railroad  Act  in  1869,  upon  railroad 
corporations,  to  take  the  property  of  individuals  for  railroad  pur- 
poses. 

*  The  dissenting  opinion  of  Miller,  J.,  has  been  omitted. — Ed. 
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The  premises  sought  to  be  condemned  by  the  proceedings  con- 
sisted of  a  plat  of  ground  in  the  city  of  New  York,  between 
Forty-seventh  and  Forty-eighth  Streets  and  Fourth  and  Lexing- 
ton Avenues.  The  property  had  been  leased  by  the  applicant  of 
fhe  present  appellants  in  1858  for  the  term  of  twenty-one  years 
at  an  annual  rent  of  $5000,  and  has  been  and  is  now  used  for 
the  purposes  of  the  road,  in  connection  with  the  transportation 
and  delivery  in  New  York  of  hay,  milk,  and  general  freight. 
The  present  application  is  made  upon  the  ground  that  the  great 
increase  of  the  business  of  the  road,  in  connection  with  the  neces- 
sary changes  made  and  being  made  in  its  depots  and  warehouses, 
renders  it  necessary  to  erect  upon  the  plat  of  ground  in  question 
permanent  and  very  expensive  structures,  and  that  such  structures 
ought  not  and  cannot  prudently  be  put  upon  premises  in  which 
the  applicant  has  but  a  short  term. 

The  appellants  objected  that  other  property  in  the  vicinity, 
equally  accessible  and  convenient,  could  be  had,  and  that  so  long 
as  the  applicant  had  a  right  to  the  present  possession  and  use  of 
the  premises  under  the  lease,  the  statute  did  not  authorize  a  pro- 
ceeding to  condemn  the  reversion,  or  to  secure  the  fee  of  the 
property  to  meet  the  future  requirements  of  the  company.  The 
Supreme  Court  overruled  the  objections,  sustained  the  applica- 
tion, and  granted  the  order  appointing  commissioners  to  appraise 
the  land,  and  that  order  is  brought  by  appeal  to  this  court. 

£.  5*.  Gerry  for  appellants. 

Af.  Beach  for  respondent. 

Allen,  J.  That  the  land  and  premises,  the  title  to  which  the 
applicant  seeks  to  acquire  by  these  proceedings,  are  required  for 
the  purposes  of  the  corporation  is  beyond  dispute,  as  is  also  the 
fact  that  the  corporation  has  been  unable  to  agree  for  the  pur- 
chase by  reason  of  the  unwillingness  or  inability  of  the  owners, 
the  present  appellants,  to  treat  for  the  sale  of  the  same  for  railroad 
purposes. 

The  best  and  highest  evidence  of  the  necessities  of  the  applicant 
is  that  since  1858  the  company  has  been  in  the  actual  use  and 
occupation  of  the  land  at  a  large  annual  rent  and  at  a  large 
expenditure  for  structures  thereon  for  purposes  connected  with 
the  running  and  operating  its  railroad.  While  courts  will  not 
allow  railroad  corporations  to  avail  themselves  of  the  statutory 
grant  of  power,  to  take  lands  in  invitutn,  by  taking  that  which 
they  do  not  require  for  a  bona  fide  purpose,  sanctioned  by  the  act 
of  the  legislature,  when  really  required  in  good  faith  for  the  pur- 
poses of  the  act,  they  will  not  interfere  to  prevent  the  taking. 
Webb  zf.  The  Manchester  &  Leeds  R.  Co.,  4  Mylne  and  Craig, 
116.     It  is  not  quite  too  late  to  object  that  the  objects  and  pur- 
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poses  of  railroad  corporations  are  not  public,  or  that  the  duties 
devolved  upon  them  and  the  services  rendered  by  them  are  not 
of  a  public  character,  and  in  furtherance  of  public  interests. 

The  public  have  an  interest  in  the  use  of  a  railroad  and  in  the 
proper  performance  of  every  power  within  the  franchise  conferred 
upon  a  railroad  corporation,  and  hence  every  facility  needed  by  such 
corporation  is  for  public  purposes,  and  whatever  is  required  to 
enable  the  corporation  to  perform  its  duty  to  the  public  is  within 
the  principle  which  permits  a  delegation  of  power  to  it.  The 
right  of  eminent  domain,  which  is  but  a  right  of  the  people  or 
govemmentToresiime  the  possession  of  lands  for  public  use,  and 
subject  to  which  right  property  is  always  held,  may  be  delegated 
to  individuals,  corporations,  or  municipalities  for  like  use,  and 
that  the  construction  and  operating  of  a  railroad  is  such  a  use  as 
justifies  a  delegation  of  this  right  is  now  beyond  question,  and  is 
not  open  for  consideration.  In  re  R.  &  S.  R.  Co.  v.  Davis,  43 
N.  Y.  137;  Beekman  v,  Saratoga  &  Schenectady  R.  Co.,  3  Paige, 
45.  It  is  undoubtedly  true,  as  claimed  in  behalf  of  the  appellants, 
that  the  grant  of  power  being  in  derogation  of  common  right  is 
not  to  be  extended  by  implication,  and  that  the  act  conferring  the 
power  must  be  strictly  complied  with.  These  principles  are  ele- 
mentary. But  statutes  granting  these  powers  are  not  to  be  con- 
strued so  literally  or  so  strictly  as  to  defeat  the  evident  purpose  of 
the  legislature.  They  are  to  receive  a  reasonably  strict  and 
guarded  construction,  and  the  powers  granted  will  extend  no 
farther  than  expressly  stated,  or  than  is  necessary  to  accomplish 
the  general  scope  and  purpose  of  the  grant.  If  there  remains  a 
doubt  as  to  the  extent  of  the  power,  after  all  reasonable  intend- 
ments in  its  favor,  the  doubt  should  be  solved  adversely  to  the 
claim  of  power.  The  purposes  for  which  lands  may  rightfully  be 
condemned  to  the  uses  of  a  railroad  company  are  not  necessarily 
confined  to  those  needful  for  the  track,  but  the  legislature  may 
confer  the  right  to  take  lands  compulsorily  for  all  needful  pur- 
poses of  the  road  and  works  proper  and  necessary  to  enable  it  to 
perform  the  public  service  authorized  by  its  charter.  The  extent 
of  the  power  depends  upon  the  terms  of  the  grant.  The  act 
under  which  the  power  is  sought  to  be  exercised  by  the  present 
applicant  authorizes  the  taking  of  any  such  estate  which  it  shall  / 
require  "  for  the  purposes  of  its  incorporation,  or  for  the  purpose 
of  running  or  operating  its  road."  Laws  of  1869,  c.  237,  §  i. 
The  language  of  the  act  is  very  general  and  comprehensive.  If 
lands  are  required  for  any  of  the  purposes  of  the  incorporation, 
or  for  the  purpose  of  operating  and  running  the  road,  that  is,  in 
the  proper  enjoyment  and  exercise  of  the  franchise  conferred,  and 
in  the  performance  of  the  service  to  the  public  assumed  by  it,  they 
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may  be  taken  in  invitum.  The  only  limit  to  the  power  is  thej 
reasonable  necessity  of  the  corporation  in  the  discharge  of  its! 
duty  to  the  public.  The  right  to  take  lands  upon  which  to  erect 
a  manufactory  of  cars  or  dwellings  for  operatives  is  not  included 
in  the  grant.  Such  purposes  are  not  legitimately  and  necessarily 
connected  with  the  management,  the  running,  and  operating  of 
the  railroad.  Eldridge  v.  Smith,  34  Vt.  484;  Brainerd  v.  Peck, 
id,,  496.  Neither  can  lands  be  taken  for  a  mere  subsidiary  or 
extraordinary  purpose.  But  passenger  depots,  convenient  and 
proper  places  for  the  storing  and  keeping  cars  and  locomotives 
when  not  in  use,  proper,  secure,  and  convenient  places  having 
reference  to  the  public  interests  to  be  subserved,  for  the  receipt 
and  delivery  of  freight,  and  for  the  safe  and  secure  keeping  of 
property  between  the  time  of  its  receipt  and  despatch,  or  after  its 
arrival  and  discharge,  and  before  its  removal  by  the  owner  or 
consignee,  are  among  the  acknowledged  necessities  for  the  run- 
ning and  operating  the  railroad,  to  the  proper  prosecution  of  the 
business  in  the  interests  of  the  public.  They  may  be  regarded  as 
indispensable  to  the  accomplishment  of  the  general  purposes  of 
the  corporation  and  the  design  of  the  legislative  grant. 

The  purpose  and  object  for  which  these  lands  are  required  are 
clearly  within  the  scope  of  the  grant.  In  The  Rensselaer  &  Sara- 
toga Railroad  Co.  v,  Davis  (supra),  the  application  was  not  for 
the  bona  fide  purposes  of  the  corporation,  but  for  speculative 
purposes,  and  in  fraud  of  the  act  conferring  the  power.  The  lands 
were  not  wanted  for  any  legitimate  purpose  authorized  by  the  act ; 
and  the  court,  in  the  just  exercise  of  the  power  vested  in  it  to 
supervise  and  control  the  discretion  of  corporations  in  the  exer- 
cise of  statutory  powers,  and  following  well-established  prece- 
dents, by  its  decision  prevented  the  appropriation  of  individual 
property  to  private  use.  Flower  v.  London,  Brighton  &  South 
Coast  R.  Co.,  2  Drew  &  Sm.  330.  It  is  claimed  that  there  are 
other  lands  in  the  same  vicinity  equally  well  adapted  to  the  use 
of  the  applicant  as  those  sought  to  be  acquired  by  these  proceed- 
ings, and  which  possibly  might  be  acquired  by  purchase  from  the 
owners.  But  such  objections  to  these  proceedings  are  untenable. 
The  location  of  the  buildings  of  the  company  is  within  the  dis- 
cretion of  the  managers,  and  courts  cannot  supervise  it.  The 
legislature  has  committed  to  the  discretion  of  the  corporation  the 
selection  of  lands  for  its  uses,  and  if  the  necessity  of  lands  fori 
such  purposes  is  shown  and  the  lands  sought  are  suitable,  the 
courts  cannot  control  the  exercise  of  the  discretion,  or  direct 
which  of  several  plats  of  ground  shall  be  taken.  If  the  taking  of 
one  plat  of  ground  in  preference  to  another  could  be  shown  to 
work  great  mischief,  and  result  in  great  loss,  which  could  be  pre- 
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vented  by  taking  another,  and  the  proceeding  to  take  one  parcel 
compulsorily,  in  preference  to  another  equally  well  adapted  to  the 
uses  of  the  company,  is  from  some  unworthy  or  malicious.motive, 
and  not  in  the  interests  of  the  public,  the  court  might  entertain 
the  question,  and  in  the  exercise  of  a  sound  discretion  withhold 
its  consent  to  the  appropriation.  But  in  this  case  there  are  good 
reasons,  resulting  from  the  present  occupation  of  and  the  expen- 
sive improvements  put  upon  these  premises  by  the  appellant,  why 
they  should  be  taken  if  suitable  and  proper  for  the  purposes  re- 
quired, the  owners  not  claiming  that  they  will  sustain  any  especial 
injury  peculiar  to  themselves  which  would  not  be  sustained  by  the 
owners  of  adjacent  lands,  if  taken. 

The  only  other  question  that  need  be  considered  is  the  objection 
that  there  is  no  present  necessity  for  these  proceedings,  for  the 
reason  that  the  applicant  is  now  the  lessee  of  the  premises  for 
a  term  having  several  years  yet  unexpired,  with  the  right  to 
occupy  them  for  any  of  the  purposes  of  the  incorporation.    The 
evidence  shows  that  since  the  taking  of  the  lease  by  the  applicant 
the  business  of  the  road  has  greatly  changed  in  character,  as  well 
as  increased  in  amount  and  volume ;  that  the  growth  and  increas- 
ing commerce  of  the  city  have  made  necessary  great  and  material 
changes  in  the  location  of  the  depots,  freight  and  car  houses,  and 
other  works  and  structures  of  the  company;  that  the  protection 
of  the  city  against  fires,  as  well  as  the  proper  security  and  pro- 
tection of  property  intrusted  to  the  corporation,  while  legitimately 
in  its  custody  in  the  prosecution  of  its  authorized  business,  as 
well  as  to  enable  it  to  furnish  to  the  public  the  reasonable  and 
proper  facilities  which  are  demanded  by  the  necessities  of  the 
appropriate  business  of  the  corporation,  require  that  the  present 
temporary  and  combustible  structures  on  the  lands  should  be 
removed,  and  larger  and  more  permanent  structures  take  their 
place,  less  liable  to  destruction  by  fire,  and  which  would  furnish 
a  better  and  more  desirable,  as  well  as  more  safe  and  secure, 
deposit  for  goods,  while   necessarily    in    its    custody,  and    that 
such  improvements  would  cost  at  least  $125,000.  ^The  mak-( 
ing  of  these  improvements  is  directly  in  and   for  the  publicl 
.interests,  and  not  merely  a  matter  of  convenience  or  profit  to  the  I 
corporation.  The  public  cannot  reasonably  require  these  expensive  j 
and  permanent  buildings  to  be  put  upon  lands  of  which  the  rail- 1 
road  company  is  not  the  owner,  and  of  which  it  has  the  use  for  I 
a  period  less  than  ten  years,  without  the  privilege  of  a  renewal) 
of  the  lease,  or  a  right  to  purchase  the  premises  at  the  expiration ' 
of  the  term,  f,  The  value  of  the  materials  upon  a  removal  of  the 
buildings  would  be  but  trifling  compared  with  the  cost  and  value 
of  the  buildings  themselves.    The  necessity  is  a  permanent  neces- 
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sity,  and  the  uses  are  permanent,  and  not  temporary.  The  rig^ht 
to  use  the  property  under  the  lease  is  temporary,  and  does  not 
supply  the  permanent  necessities  of  the  company.  A  usufructuary 
right,  either  temporary  as  to  its  continuance,  or  limited  in  its 
character,  does  not  give  to  the  applicant  the  property,  the  land 
which  it  has  a  right  under  the  statute  to  acquire  for  its  purposes. 
Whenever  the  interest  acquired  under  its  lease  is  not  such  an 
interest  as  the  proper  running  and  operating  its  road  requires, 
there  can  be  no  good  reason  why  proceedings  may  not  be  taken 
to  acquire  the  land  in  place  of  the  term  under  the  lease.  The 
necessity  is  a  present  necessity,  having  respect  to  the  present 
wants  of  the  public,  and  the  application  is  based  upon  the  present 
business  of  the  corporation  and  the  wants  of  the  public,  and  not 
upon  any  future  and  contingent  or  conjectural  needs,  either  of 
the  corporation  or  the  public.  The  taking  of  the  lease  does  not 
create  an  estoppel  against  this  application.  The  application  is  not 
to  condemn  the  rent  or  the  right  to  the  rent  for  the  term.  It  is 
to  acquire  the  land,  subject  to  the  lease,  the  remedy  which  has 
become  necessary  for  the  purposes  of  the  corporation. 

The  order  must  be  affirmed  with  costs. 

All  concur  save  Rapallo,  J.,  having  been  of  counsel,  not  sitting. 

Order  affirmed. 


MARY  J.  L.  CRAWFORD  et  al.  v.  JOHN  L.  LONGSTREET 

et  al. 

In  the  Supreme  Court  of  New  Jersey,  June  Term,  i88i. 

[Reported  in  43  New  Jersey  Law  Reports  325.] 

In  trespass  quare  clausutn  f regit.  On  error  to  Monmouth 
Circuit. 

Argued  at  February  Term,  1881,  before  Beasley,  Ch.  J.,  and 
Depue,  Scudder,  and  Knapp,  JJ. 

Wm.  H.  Vredenburgh  for  the  plaintiff  in  error. 

C.  Rabbins  for  the  defendant  in  error. 

Knapp,  J.,  delivered  the  opinion  of  the  court.  This  was  an  ac- 
tion of  trespass  quare  clausutn,  tried  at  the  Monmouth  Circuit, 
The  facts  in  the  case  essential  to  its  determination  were  not  in 
dispute,  and  the  court  below  ruled  that,  under  the  law  applicable 
to  the  facts,  the  plaintiffs  were  not  entitled  to  recover,  and  there- 
upon directed  a  verdict  for  defendants. 

The  writ  of  error  brings  up  the  exception  sealed  to  this  direction 
of  the  judge,  thus  presenting  the  body  of  the  case  for  review. 

The  plaintiffs  had  title  as  tenants  in  common  in  fee  to  the 
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locus  in  quo,  acquired  on  the  17th  of  April,  1879,  through  several 
mesne  conveyances  from  Josiah  Beers. 

On  the  9th  of  August,  1870,  Josiah  Beers,  being  then  owner, 
executed,  under  his  hand  and  seal,  a  lease  of  the  locus  to* "  The 
Holmdel  and  Keyport  Turnpike  Co."  for  the  term  of  five  years 
from  the  ist  day  of  April  then  last  past,  with  the  privilege  of  ten 
years  from  the  beginning  of  said  term  at  the  same  rate  and  terms, 
for  the  yearly  rent  of  $50.  The  lease  was  executed  on  the  part  of 
the  company  by  its  then  president,  but  without  the  use  of  its  cqm- 
mon  seal.  The  company  went  into  the  possession  of  the  premises 
undertfie  lease,  and  continued  to  occupy  them,  paying  the  yearly 
rent  therefor  as  it  became  due,  to  the  lessor  and  his  grantees,  down 
to  the  1st  of  April,  1879,  ^tnd  then  entered  upon  its  occupancy  for 
another  year.  The  premises  were  used  by  the  company  to  store 
carts,  tools,  and  implements  used  in  the  work  of  repairing  and 
maintaining  the  turnpike  road  and  stabling  its  teams.  The  house 
on  the  premises  was  occupied  by  a  servant  of  the  company  having 
charge  of  its  property  there. 

About  the  ist  of  October,  1879,  certain  persons  being  engaged 
in  removing  a  discharged  servant  of  the  company  from  the  prem- 
ises, after  disposing  of  his  effects  removed  from  the  premises, 
without  the  authority  or  consent  of  the  company,  all  its  property 
and  goods  found  thereon,  and  took  possession  in  behalf  of  the 
plaintiffs.  The  plaintiffs  adopted  their  acts.  Shortly  thereafter 
the  defendants,  as  officers  and  agents  of  the  company,  on  coming 
to  the  property,  found  the  doors  closed  against  them,  and  the 
parties  mentioned  in  the  house  opposing  their  entrance.  The  de- 
fendants forced  the  entrance  door,  gained  possession,  and  ejected 
the  plaintiffs'  agents  from  the  demised  premises.  This  act  of 
the  defendants  constitutes  the  alleged  trespass.  The  defense  is^ 
that  the  plaintiffs  were  not  lawfully  in  possession,  and  that  the  de- 
fendants' entry  upon  the  lands  was  in  virtue  of  the  rights  of  the 
company  as  tenant  of  a  term  not  yet  ended. 

The  court  below,  in  directing  the  verdict  for  the  defendants, 
ruled  that  the  company,  whose  agents  the  defendants  were,  was 
lawful  tenant  of  the  locus  in  quo  at  the  time  of  the  alleged  tres- 
pass under  the  lease,  or  as  tenant  from  year  to  year;  that  the 
plaintiffs  were  not  lawfully  possessed  of  the  premises  when  the 
defendants  entered ;  and  that  as  respects  this  suit,  the  entry  of  the 
defendants  was  legally  justifiable. 

The  correctness  of  these  rulings  is  attacked  on  grounds  which 
will  be  considered. 

The  demise  to  the  company  was  for  a  principal  term  of  five 
years,  with  the  privilege  to  the  lessee  of  a  further  term  of  five 
years.    The  extended  term  would  not  have  expired  by  efflux  of 
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time  at  the  date  of  the  alleged  trespass.  On  the  trial  of  the  cause 
a  doubt  seemed  to  exist  whether  the  lessee  had  exercised  its 
option  for  the  larger  term.  But  it  was  established  in  proof,  and 
not  controverted,  that  the  lessee  had,  on  the  expiration  of  the 
shorter  period,  continued  in  the  use  and  occupation  of  the  demised 
premises  as  before,  paying  rent  to  the  owners  of  the  fee  yearly, 
after  the  manner  and  of  the  amount  stipulated  for  in  the  lease.  If 
this  were  not  plenary  proof  of  the  purpose  to  hold  for  the  balance 
of  the  term,  it  created  a  tenancy  from  year  to  year,  if  the  com- 
pany could  hold  by  such  tenure;  and  it  became  thus  immaterial 
whether  the  option  had  been  exercised  or  not,  as  possession  under 
either  tenancy  was  equally  good  for  the  purposes  of  defendants' 
defense. 

The  plaintiffs  challenge  the  ruling  of  the  court  below  maintain- 
ing the  legality  of  the  company's  tenancy,  on  the  ground,  first, 
that  it  is  not  invested  with  the  power  to  take  or  hold  lands  for 
the  purposes  to  which  these  were  devoted  by  the  company,  either 
by  any  express  authority  given  by  the  charter,  or  through  neces- 
sary implication  arising  out  of  the  quality  and  objects  of  the  grant. 

^That  the  charter  does  not  give  the  power  in  express  terms  is  true ; 
but  if  such  tenement,  in  view  of  the  uses  to  which  it  was  put,  be 
necessary  to  carry  into  effect  the  objects  which  the  legislature  had 
in  mind  in  creating  the  corporation,  the  right  to  so  hold  and  em- 
ploy it  would  pertain  to  the  corporation  as  an  incident  to  the 
grant.    Leggett  v.  Manufacturing  Co.,  Saxt.  541. 

(f  In  addition  to  the  definite  powers  given,  the  twentieth  section  of 
the  charter  (Pamph.  L.  1859,  P-  241)  confers  on  the  company  all 
the  "  rights,  powers,  and  privileges  necessary  to  carry  the  objects 
of  the  act  into  eflFect."  The  plaintiff  in  error  contends  for  a  con- 
struction of  the  words  "  necessary  rights,  powers,  and  privileges," 
used  in  the  act,  which  is  entirely  too  narrow  and  rig^d  to  give  rea- 
sonable effect  to  the  design  of  the  legislature — ^namely,  that  it 
confines  the  corporation  to  such  incidental  privileges  as  are  of  in- 
dispensable use,  and  without  which  the  purposes  of  the  charter 
must  have  an  end.  It  may  be  conceded  that  a  house  and  premises 
in  which  to  store  tools  and  implements  needed  in  the  repair  of  the 
company's  road,  and  stables  in  which  to  keep  necessary  teams,  and 
a  habitation  for  their  servants  and  laborers,  is  not  strictly  indis- 
pensable as  a  means  to  the  end  of  repairing  and  maintaining  the 
public  road  as  the  law  required  it  to  do.  But  that  such  an  ar- 
rangement was  convenient,  useful,  and  essential  to  the  proper 
management  of  its  business  scarcely  admits  of  denial. 

It  is  not  easy  to  find  any  good  reason  for  assigning  so  strict  and 
severe  a  limit  of  meaning  to  those  terms  as  that  claimed  by  the 
plaintiffs,  and  the  adjudged  cases  do  not  warrant  it. 
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In  the  case  of  N.  J.  R.  R.  &  T.  Co.  v,  Hancock,  6  Vroom,  537, 
the  Court  of  Errors,  having  under  consideration  like  phraseology 
in  a  railroad  charter,  held  the  term  "  necessary,"  as  comprising 
within  its  fair  and  legitimate  import  "  all  such  means  as  are  suit- 
able and  proper  to  accomplish  the  end  which  the  legislature  had  in 
view  at  the  time  of  the  enactment  of  the  charter." 

Effect  was  given  to  this  charter,  in  consonance  with  the  rule  of 
interpretation  in  the  case  mentioned ;  the  objection  is  therefore  in- 
valid. 

The  second  ground  of  error  is  that  the  court  below  sustained 
the  validity  of  the  lease  to  the  corporation,  against  the  plaintiflFs' 
objection  that  it  was  void  because  not  executed  under  the  corpo- 
rate seal  of  the  company.  This  contention  was  founded  upon  the 
ancient  rule  of  the  common  law  that  a  corporation  could  neither 
act,  speak,  nor  whisper  apart  from  the  instrumentality  of  its  com- 
mon seal.  But  the  rule,  opposed  as  it  was  to  the  demands  of  prac- 
tical business  necessity,  suffered  at  an  early  day,  in  England,  im- 
portant modifications;  and  in  this  country,  since  the  decision  in 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  304,  the  doctrine  has 
received  but  slight  recognition,  and  now  it  may  be  considered  as 
practically  abrogated.  In  this  State,  in  the  case  of  Baptist  Church 
V,  Mulford,  3  Halst.  182,  the  subject  received  full  consideration 
in  the  Supreme  Court,  and  the  authorities  bearing  on  the  subject 
were  quite  fully  collated.  Since  the  decision  in  that  case  the 
question  has,  in  this  State,  been  considered  as  at  rest. 

It  may  here  be  considered  as  settled  law  that  a  corporation, 
when  acting  within  the  scope  of  its  powers,  stands,  in  respect  to 
its  ability  to  contract,  substantially  upon  the  same  footing  as  do 
natural  persons.  Contracts  made  on  its  behalf  by  authorized 
agents,  though  by  parol,  are  express  contracts,  and,  as  in  the  case 
of  individuals,  the  law  will  on  ordinary  grounds  imply  promises 
against  it.  When,  in  its  transactions,  a  deed  is  under  the  law  the 
requisite  mode  of  contracting,  its  seal  is  necessary.  A  deed  was 
not  essential  in  the  execution  of  this  lease.  Marbury  v.  Johnson, 
3  Green,  117. 

Execution  of  the  lease  by  an  authorized  agent  of  the  company 
was  valid  and  effectual  to  create  the  term  without  the  use  of  cor- 
porate seal.  An  entry  upon  the  use  and  occupation  of  the  land 
under  a  lease  purporting  to  be  made  by  the  agent  of  the  company, 
and  paying  rent  pursuant  to  its  terms,  is  sufficient  to  bind  the 
corporation  to  the  lease.  The  agent's  authority  to  act  may  be 
shown  as  well  by  subsequent  ratification  of  his  acts  as  by  proof 
of  a  previous  appointment.  Taylor  L.  &  T.,  §  128;  Hoyt  v. 
Thompson's  Ex'rs,  19  N.  Y.  218;  Brahn  v.  Jersey  City  Forge  Co., 
9  Vroom,  74. 
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A  third  point  is  made  against  the  existence  of  a  tenancy — 
namely,  that  the  term  created  by  the  lease — ^if  it  be  valid — ^had 
expired  for  want  of  any  act  of  renewal  at  the  end  of  the  first  period 
of  five  years ;  and  that  thereafter  the  company  were  in  at  suffer- 
ance, thej  having,  as  contended,  no  power  as  a  corporation  to 
hold  as  tenants  from  year  to  year. 

It  is  assumed  that,  under  the  terms  of  the  lease,  some  affirma- 
tive act  of  renewal  on  the  part  of  the  lessor  was  requisite  to  give 
effect  to  the  lessee's  right  to  the  full  term  of  ten  years  stipulated 
for  in  the  lease.  But  this  is  not  the  meaning  of  the  contract.  The 
demise  was  for  a  term  of  five  years,  with  the  privilege  of  ten  years 
from  the  beginning  of  the  term.  The  privilege  to  occupy  the 
premises  for  the  full  term  was  conferred  upon  the  lessee. 

It  gave  it  the  right  at  its  option  to  have  the  demised  prem- 
ises for  the  full  period  stipulated.  It  was  not  a  covenant  for  re- 
newal, and  no  act  of  the  lessor  was  requisite  to  so  enlarge  the  term. 
And  where,  as  in  this  case,  a  lessee  continues  in  possession  after 
the  expiration  of  the  first  limit  of  time,  paying  the  stipulated  rent, 
he  will  be  considered  as  having  elected  to  hold  the  premises  for  the 
full  term.    Delashman  v.  Berry,  20  Mich.  293. 

But  to  turn  to  the  other  proposition,  that  an  incorporated  com- 
pany is  denied  the  legal  power  to  hold  upon  an  implied  contract 
as  tenant  from  year  to  year.  It  is  quite  clear,  I  think,  that  there 
exists  no  such  legal  impediment.  No  American  case  is  referred 
to,  nor  is  any  found  asserting  such  a  rule.  The  cases  cited  in  its 
support  are  from  the  English  courts.  That  of  Finlay  v,  Bristol 
R.  W.  Co.,  7  Exch.  409,  stands  prominent  among  those  upon  the 
point,  and  so  decides.  To  the  same  effect  are  several  cases  re- 
ferred to  in  the  opinions  delivered  by  the  court  in  that  just  men- 
tioned. But  this  result  is  expressly  based  upon  their  theory  of  the 
law,  that  corporations  can  contract  only  by  their  common  seal,  and 
when  such  tenancy  rests  upon  implied  contract  arising  out  of  the 
circumstances  of  occupation  and  payment  of  rent,  only  those  w^ho 
can  bind  themselves  by  such  contracts  can  hold  by  that  tenure; 
corporations,  say  they,  cannot  contract  by  parol. 

Under  our  view  of  the  law,  as  already  shown,  private  corpo- 
rations are,  with  us,  under  no  such  restriction,  having  within  the 
range  of  their  chartered  powers  the  same  ability  to  contract  that 
pertains  to  natural  persons.  The  reason  of  the  rule  in  the  Eng- 
lish courts  has,  therefore,  no  application  here.  It  would,  I  think, 
be  difficult  to  suggest  any  other  rational  ground  for  a  rule  that  a 
corporation,  having  power  to  hold  lands  for  a  term  of  years, 
should  be  debarred  from  the  advantages,  or  absolved  from  the 
liabilities,  that  arise  from  such  a  tenancy.  It  certainly  would  not 
be  held  here  that  a  corporation,  in  the  occupation  of  premises 
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under  circumstances  that  would  create  a  tenancy  from  year  to 
year  in  a  private  individual,  could  abandon  the  premises  after  a 
new  year  had  been  entered  upon,  without  being  liable  for  the 
whole  year's  rent ;  or  could  terminate  such  tenancy  at  the  end  of 
the  year  without  giving  the  prescribed  notice  to  the  landlord.  The 
court  below  ruled  rightly  upon  the  tenancy  of  the  company. 

The  acts  of  the  defendants  were  as  its  agents,  and  they  were 
sheltered  under  its  rights. 

The  possession  which  the  plaintiffs  claimed  was  gained  by  an 
entry  of  their  agents  upon  the  possession  of  the  company  during 
such  term,  without  the  authority  or  consent  of  the  company,  and 
was,  as  against  it,  unlawful  and  a  trespass. 

One  in  the  actual  possession  of  premises  may  maintain  tres- 
pass against  any  person  except  him  who  has  a  right  of  possession. 
But  the  plaintiff  must  show  such  a  lawful  possession  as  the  de- 
fendant has  no  right  to  disturb.  A  possession  may  be  good  against 
a  mere  wrong-doer,  which  will  give  no  right  of  actipn  against  him 
who  is  lawfully  entitled  to  enter.  Lambert  v,  Stroothe,  Willes,  221 ; 
Graham  v.  Peat,  i  East,  246 ;  Catteris  v.  Cooper,  4  Taunt.  547. 

The  injury  of  which  the  plaintiffs  complain,  and  which  they 
must  prove  to  sustain  their  action,  is  that  their  rightful  possession 
of  the  locus  was  wrongfully  and  forcibly  invaded  by  the  defendant. 
This,  we  think,  they  have  failed  to  establish,  but,  to  the  contrary, 
it  clearly  appears  that  the  defendants,  representing  the  rights  of 
the  company,  were  the  only  lawful  possessors  of  the  premises. 
The  court  was  right  in  taking  control  of  the  case,  and  in  shaping 
the  result  as  it  did. 

If  the  company's  agents,  in  asserting  and  maintaining  in  its  be- 
half this  rightful  possession,  committed  a  breach  of  the  peace, 
they  are  answerable  for  that  to  the  State.  If,  as  is  asserted,  they 
committed  an  assault  upon  any  of  the  persons  found  upon  the 
premises,  for  that  there  is  legal  redress.  It  was  not  committed 
upon  the  plaintiffs,  or  either  of  them,  for  neither  of  them  was 
present ;  and  for  that  wrong  to  others,  redress  does  not  lie  with 
them. 

One  of  the  defendants  pleaded,  in  justification,  his  entry  as  a 
constable  in  the  execution  of  criminal  process  against  persons 
supposed  to  be  there,  and  it  is  objected  that,  as  the  good  faith  of 
his  actions  was  in  issue  under  this  plea,  that  question  should  have 
been  submitted  to  the  jury.  But  he  pleaded  as  well  the  general 
issue,  and  under  that  plea  it  was  competent  to  show  a  right  of 
entry  in  a  third  person,  under  whose  authority  he  was  acting. 
Todd  V,  Jackson,  2  Dutcher,  525.  If  he  made  good  this  defense 
it  could  not  be  detracted  from  by  a  finding  either  way  upon  the 
other  issue. 
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Other  assignments  of  error  question  the  legality  of  the  judge's 
ruling  in  the  admission  and  rejection  of  testimony.  They  were 
not  discussed  or  alluded  to  by  counsel,  and  it  seems  unnecessary 
to  consider  them. 

We  think  no  error  appears  in  the  record,  and  judgment  of  af- 
firmance must  be  entered. 


LEAZURE  V,  HILLEGAS. 

In  the  Supreme  Court  of  Pennsylvania,  October  Term, 

1821. 

[Reported  in  7  Sergeant  &  Rawle  313.] 

This  case  was  twice  argued,  first  by  Tod  for  the  plaintiflF  in 
error,  and  /.  Riddle  for  the  defendant  in  error ;  and  on  the  second 
argument,  by  Tod  for  the  plaintiff  in  error  and  Thompson  for 
the  defendant  in  error. 
^  TiLGHMAN^  Ch.  J.,  delivered  the  opinion  of  the  court. 
I  Frederick  Hillegas,  the  plaintiff  below  (who  is  defendant 
in  error),  claimed  the  land  in  dispute  under  a  warrant  and  survey 
to  Thomas  Holt,  who  conveyed  to  George  Armstrong,  who  con- 
veyed to  William  Henry,  who  conveyed  to  the  Bank  of  North 
America,  who  conveyed  to  James  Ross,  who  conveyed  to  the  plain- 
tiff. On  the  trial  of  the  cause  several  exceptions  were  taken  to 
the  opinion  of  the  court  on  points  of  evidence,  on  which  exceptions 
this  court  is  now  to  decide. 

But  the  great  points  in  this  cause  are,  the  capacity  of  the  bank 
to  take  the  land  conveyed  by  William  Henry's  deed,  and  after- 
ward to  convey  the  same  to  James  Ross.^     There  is  no  doubt 
that  a  corporation  must  be  governed  by  the  charter  from  which  it 
derives  its  existence.     It  can  do  no  act  nor  take  any  estate  con- 
trary to  its  charter.     If,  therefore,  it  can  be  shown  that  the  Bank 
of  North  America  is  forbidden  by  its  charter,  cither  to  take  or  to 
convey  the  land  contained  in  William  Henry's  deed,  the  plain- 
tiff's action  cannot  be  supported.     By  the  third  section  of  the  act 
of  incorporation  (17th  of  March,  1787,  2  Sm.  L.  399)(^the  bank  isV^ 
made  capable  "  to  have,  hold,  purchase,  receive,  possess,  enjoy,  and  \ft 
retain  lands,  rents,  tenements,  goods,  chattels,  and  effects  of  what-   1  ^ 
soever  kind,  nature  or  quality  to  the  amount  of  $2,000,000  and  no    ^T 
more,  and  also  to  sell,  grant,  etc.,  the  same  lands,  etc.     Provided,  / 
nevertheless,  that  such  lands  and  tenements,  which  the  said  corpo- f^up 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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ration  are  hereby  pnah1f>H  f^jpirrhacp  anH  ViqIj^,  shall  only  extend 
to  such  lot  and  lots  of  ground,  and  convenient  buildings,  and  im- 
provements thereon,  erected  or  to  be  erected,  which  they  may  find 
necessary  and  proper  for  carrying  on  the  business  of  the  said  bank, 
and  shall  actually  occupy  for  that  purpose,  and  to  such  lands  and 
tenements  which  are  or  may  be  bona  fide  mortgaged  to  them 
as  securities  for  their  debts."  It  is  remarkable,  that  with 
regard  to  the  holding  of  lands,  the  charter  of  this  bank  is 
more  restricted  than  that  of  any  other  bank  in  the  State, 
for  all  the  others  are  enabled  to  hold  not  only  the  lands 
which  have  been  bona  Ade  mortgaged  to  them  by  way  of 
security  for  debts,  but  also  those  *'  which  may  be  conveyed  to  them 
in  satisfaction  of  debts  previously  contracted  in  the  course  of 
their  business,  or  purchased  at  sales  upon  judgments  which 
shall  have  been  obtained^or-sucll  debts."  This  difference  of  re- 
striction must  have  arisen  troSTthe  extreme  jealousy  of  moneyed 
corporations  which  pervaded  the  mind  of  the  legislature  when  the 
Bank  of  North  America  was  incorporated.  It  never  could  have 
been  intended  to  place  that  bank  on  a  worse  footing  than  others, 
for  it  was  the  only  one  which  risked  its  capital  on  a  field  alto- 
gether untried  in  America,  and  which  had  the  merit  of  rendering 
essential  service  to  the  United  States  during  the  war  of  the  Revo- 
lution. It  would  be  improper,  therefore,  to  carry  the  restriction, 
by  construction,  farther  than  the  words  of  the  law  plainly  import. 
/f  The  restriction  is  that  the  bank  shall  notpurchase  and  hold.  Pur- 
chasing and  holding  are  very  differentthings,  and  the  conse- 
quences of  each  are  very  different.  If  the  words  had  been  that  the 
bank  should  neither  purchase  nor  hold,  then  it  could  have  done 
neither  one  nor  the  other.  But  although  purchasing  and  holding 
might  have  been  thought  dangerous,  because  of  the  power  which 
it  would  have  given  the  bank  to  bring  too  much  land  into  mort- 
main, yet  to  purchase,  subject  to  the  statutes  of  mortmain,  which 
authorized  the  commonwealth  to  appropriate  the  land  to  its  own 
use,  could  be  attended  with  no  danger.^/  This  construction  would 
satisfy  the  jealous  policy  of  the  legislature,  preserve  the  communi- 
ty from  the  danger  of  too  great  a^mass  of  real  property  held  in 
mortmain,  and  at  the  same  time  put  it  in  the  power  of  the  com- 
monwealth to  act  toward  the  bank  as  justice  might  seem  to  require. 
This  is  a  consideration  of  no  small  importance;  for  when  the 
directors  of  the  bank  accepted  from  William  Henry  a  conveyance 
of  his  land  at  a  fair  price,  in  payment  of  a  debt  bona  fide  due,  it 
would  be  hard  to  presume  that  they  knew  they  were  acting  in 
violation  of  their  charter.  But,  granting  that  the  restriction  in 
the  charter  did  not  extend  to  the  simple  act  of  purchasing,  it  may 
be  asked,  whence  did  the  corporation  derive  the  right  to  purchase, 
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and  what  would  be  the  situation  of  land  purchased  without  a  capac- 
ity of  holding?  The  answer  is,  that  a  corporation  has,  from  its 
nature,  a  right  to  purchase  lands,  though  the  charter  contains  no 
license  to  that  purpose.  And  in  this  respect  the  statutes  of  mort- 
main have  not  altered  the  law,  except  in  case  of  superstitious  uses. 
But  since  those  statutes  it  is  necessary,  in  order  to  enable  a  cor- 
poration to  retain  lands  ^which  it  has  purchased,  to  have  a  license 
for  that  purpose ;  otherwise,  in  England,  the  next  lord  of  the  fee 
may  enter  within  a  year  after  the  alienation,  and  if  he  do  not,  then 
the  next  immediate  lord,  from  time  to  time,  has  half  a  year  to 
enter,  and  for  default  of  all  the  mesne  lords,  the  king  takes  the  land 
so  aliened  forever.  That  this  is  the  law  appears  from  the  follow- 
ing authorities :  2  Black.  Com.  268,  269 ;  Co.  Lit.  2 ;  6  Vin.  Ab. 
265;  (G.  pi.  2)  id,  266,  pi.  8;  Jenk.  Cent.  270;  3  Com.  Dig.  399; 
(F.  10)  id,  401 ;  (F.  15)  i  Rol.  Ab.  513 ;  i,  35 ;  10  Co.  30.  But 
in  Pennsylvania,  where  there  are  no  mesne  lords,  the  right  would 
accrue  immediately  to  the  commonwealth.  It  has  been  objected, 
however,  that  according  to  the  report  of  the  judges  of  this  court, 
made  on  the  14th  December,  1808,  in  pursuance  of  an  act  of  As- 
sembly requiring  them  to  make  a  report  of  the  English  statutes 
which  are  in  force  in  the  commonwealth,  etc.,  it  appears  that  all 
conveyances  of  land  to  a  corporation,  without  license,  are  abso- 
lutely void.  I  will  consider  this  objection.  The  judges  reported 
the  following  statutes  of  mortmain :  "  7  Ed.  I.  (Stat.  2)  ;  13  Ed.  I. 
c.  32;  15  Rich.  II.  c.  5,  and  23  Hen.  VIII.  c.  10;  which  are  in 
part  inapplicable  to  this  country,  and  in  part  applicable,  and  in 
force.  They  are  so  far  in  force  that  all  conveyances  by  deed  or 
will  of  lands,  tenements,  or  hereditaments,  made  to  a  body  cor- 
porate, are  void,  unless  sanctioned  by  charter  or  act  of  Assembly. 
So  also  are  all  such  conveyances  void,  made  either  to  an  individ- 
ual, or  to  any  number  of  persons  associated,  but  not  incorporated, 
if  the  said  conveyances  are  for  uses  or  purposes  of  a  superstitious 
nature,  and  not  calculated  to  promote  objects  of  charity  or  utility." 
I  have  quoted  the  words  of  the  report,  and  it  is  evident  that  the 
judges  could  have  no  intent,  nor  had  they  power  to  make  any  ad- 
dition to  the  statutes,  or  in  any  manner  to  alter  them.  Now,  by 
reference  to  the  statutes,  it  will  appear  that  in  all  of  them,  except 
the  23  Hen.  VIII.  c.  10,  the  conveyance  is  not  absolutely  void, 
but  the  estate  passes  to  the  corporation,  subject  as  before  men- 
tioned to  the  right  of  the  several  mesne  lords,  and  in  their  default, 
of  the  king,  to  enter  and  hold  in  fee.  But  by  the  statute  of 
23  Hen.  VIII.  c.  10  (which  has  been  determined  to  extend  to 
superstitious  uses  only,  see  2  Black.  Com.  273 ;  i  Co.  Rep.  24),  uses 
and  trusts  made  and  contrived  in  favor  of  religious  persons,  or 
cny  bodies  corporate,  for  more  than  twenty  years,  shall  be  utterly 
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void.  Now,  the  meaning  of  the  report  of  the  judges  is  that,  ac- 
cording to  the  statute  cited  by  them,  conveyances  to  superstitions 
uses  are  absolutely  void,  and  conveyances  to  corporations,  to  uses 
not  superstitious,  are  so  far  void  that  those  corporations  shall  have 
no  capacity  to  hold  the  estates  for  their  own  benefit,  but  subject  to 
the  right  of  the  commonwealth,  who  may  appropriate  them  to  its 
own  use  at  pleasure ;  in  other  words,  that  such  conveyances  have 
no  validity  for  the  purpose  of  enabling  the  corporation  to  hold  in 
mortmain.  But  to  support  the  plaintiff's  title  it  must  be  shown 
that  the  corporation  had  power,  not  only  to  take  by  purchase, 
but  to  alien.  In  this  respect,  I  consider  a  corporation  in  the  situ- 
ation of  an  alien,  who  has  power  to  take,  but  not  to  hold.  That  an 
alien  may  take  by  purchase  (though  not  by  descent)  has  been  set- 
tled from  the  earliest  times.  It  is  so  laid  down  in  Co.  Lit.  2,  and 
I  believe  has  never  been  questioned.  Neither  has  it  been  ques- 
tioned that  the  land  is  subject  to  forfeiture,  and  may  be  seized  for 
the  king,  after  office  found.  But  it  has  been  questioned  what  is 
the  right  of  the  alien  before  office  found  for  the  king.  Without 
reference  to  English  cases,  which  leave  the  matter  in  doubt,  we 
have  the  highest  authority  in  our  own  country  for  saying  that, 
until  some  act  done  by  the  commonwealth  according  to  its  own 
laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien,  who  may 
convey  it  to  a  purchaser,  but  he  can  convey  no  estate  which  is  not 
defeasible  by  the  commonwealth.  This  principle  was  asserted  by 
Judge  Story,  who  delivered  the  opinion  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Fairfax's  Devisee  v.  Hunter's 
Lessee,  7  Cranch,  603 ;  and  this  was  the  opinion  of  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Sheafe  v.  O'Neil,  i  Mass. 
Rep.  256,  cited  by  Judge  Story.  It  is  reasonable  in  theory,  and 
can  have  no  ill  effect  in  practice,  that  he  who  has  a  defeasible  es- 
tate may  convey  a  defeasible  estate.  Provided,  the  right  of  the 
commonwealth  to  defeat  the  estate  granted  by  the  alien  remains 
entire,  it  is  immaterial  who  holds  the  land  until  that  right  be  prose- 
cuted. Supposing,  then,  that  the  cases  of  the  alien  and  the  cor- 
poration be  similar  (and  I  see  not  how  they  can  be  distinguished) 
it  follows  that  the  deed  from  the  Bank  of  North  America  to  James 
//  Ross  conveyed  a  feejii3i2le_defeasiWe^byJh^  The 

counsel  for  the  plaintiff  did,  indeed,  contendtKat  thfs  deed  might 
be  considered  as  a  mortgage,  though  on  its  face  it  appears  to  be  an 
absolute  conveyance.  But  this  construction  cannot  be  supported. 
In  order  to  carry  the  intent  of  the  gjantor  into  effect,  a  deed  in- 
tended to  operate  as  one  species  of  conveyance  may  be  construed 
to  operate  as  another,  provided  it  contain  word  sufficient.  But  it 
cannot  be  construed  so  as  to  destroy  the  intent  of  the  parties,  as 
would  be  the  case  by  holding  this  deed  to  be  a  mortgage ;  for  it 
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was  the  clear  intent  of  both  parties  to  make  an  absolute  sale,  and 
not  a  mortgage.  When  William  Henry  conveyed  the  lands  men- 
tioned in  his  deed,  it  was  his  intent,  that  in  consideration  thereof, 
the  debt  due  from  him  to  the  bank  should  be  extinguished,  and 
the  bank  agreed  to  accept  the  conveyance  in  satisfaction  of  the 
debt.  But  supposing  it  to  be  a  mortgage,  the  debt  would  be  ex- 
tinguished, and  Henry  would  still  remain  responsible.  I  am 
clearly  of  opinion,  therefore,  that  it  was  not  a  mortgage,  but  an 
absolute  conveyance. 

4.  The  fourth  and  last  exception  in  this  cause  was  to  the  deed 
from  James  Ross  by  John  Anderson,  his  attorney,  to  the  plaintiff. 
The  objection  was  that  the  power  of  attorney  was  not  produced, 
nor  good  reason  shown  for  not  producing  it.  The  court  heard 
evidence  on  that  point,  and  being  of  opinion  that  there  was  suffi- 
cient proof  of  the  existence  of  the  power,  and  of  its  loss,  suffered 
its  contents  to  be  proved  by  parol  evidence.  In  matters  of  this 
kind,  where  the  court  below  goes  into  a  preliminary  inquiry  before 
it  decides  upon  the  admissibility  of  written  evidence,  it  must  be  a 
very  strong  case  which  would  induce  this  court  to  decide  that 
there  was  error.  Such  a  case  is  not  presented  on  this  record,  and 
therefore,  without  criticising  the  parol  evidence,  I  will  only  say 
that  the  fourth  exception  does  not  appear  to  me  to  be  supported. 

Upon  the  whole,  I  am  of  opinion  that  there  was  error  in  admit- 
ting the  deed  from  the  Bank  of  North  America  to  James  Ross 
without  proof  of  the  corporate  seal,  and  that  there  is  no  other 
error  in  the  record.  The  judgment  is,  therefore,  to  be  reversed, 
and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


HENRY  AYERS  and  Others,  Appellants,  v.  THE  SOUTH 
AUSTRALIAN  BANKING  CO.,  Respondents. 

In  the  Privy  Council,  February  2,  1871. 

[Reported  in  Law  Reports,  3  Privy  Council  Appeals  548.] 

Manisty,  Q.  C,  and  C.  Mutton  for  the  appellants. 

R,  Palmer,  Q.  C,  George  Honyman,  Q.  C,  and  G,  A,  Marten 
for  the  respondents  were  not  called  on  to  address  their  lordships. 

Mellish,  L.  J.  This  is  an  action  of  trover  brought  for  the 
conversion  of  a  large  quantity  of  wool.  The  defendants  are  the 
trustees  of  the  firm  of  Philip  Levi  &  Co.,  in  South  Australia,  who 
became  insolvent  according  to  the  laws  of  that  countr}" ;  and  the 
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action  was  brought  by  the  South  Australian  Banking  Co.  to  en- 
force what  is  called  a  preferential  lien,  which  they  had  obtained, 
as  they  allege,  on  the  wool  of  a  large  number  of  sheep,  by  an 
instrument  made  in  accordance  with  the  South  Australian  Act, 
No.  4,  of  1855-56,  on  the  23d  of  August,  1866.  Several  objections 
were  argued. 

Another  objection  was  taken  by  Mr.  Manisty  on  the  terms  of  ) 
the  charter  ^ — ^the  clause  in  the  charter  which  says  it  shall  not  be  i 
lawful  for  the  bank  to  make  advances  on  merchandise.  Now,  ' 
unquestionably,  a  great  many  questions  might  be  raised  on  the 
effect  of  that  clause  in  the  charter  which  may  be  of  very  great 
importance,  but  which  also  being  of  great  difficulty,  their  lordships 
do  not  think  it  necessary  to  give  any  opinion  upon.  There  may  be 
a  question  as  to  what  are  the  transactions  which  come  really  within 
the  clause,  and  whether  this  particular  case  does  come  within  it. 
There  may  be  also  a  question  whether,  under  any  circumstances, 
the  effect  of  violating  such  a  provision  is  more  than  this,  that  the 
Crown  may  take  advantage  of  it  as  a  forfeiture  of  the  charter, 
but  the  only  point  which  it  appears  to  their  lordships  is  necessary 
to  be  determined  in  the  present  case  is  this,  that  whatever  effect 
such  a  clause  may  have,  it  does  not  prevent  property  passing, 
either  in  goods  or  in  lands,  undfer  a  conveyance  or  instrument 
which,  under  the  ordinary  circumstances  of  law,  would  pass  it. 
The  only  defense  which  can  be  set  up  here  (there  is  no  plea  of 
illegality)  is  under  the  plea  of  not  possessed,  that  the  right  of 
property  and  the  right  of  possession  never  passed  to  the  plaintiffs. 
^/|  Their  lordships  are  of  opinion  that  whatever  other  effect  it  has 
it  cannot  have  the  effect  of  preventing  the  property  passing.  If 
that  were  otherwise,  the  consequences  might  be  most  lamentable, 
because  if  the  property  never  passed  to  them,  they  could  not 
themselves  convey  any  property  to  third  persons.  Transactions 
of  the  most  honest  description  might  be  set  aside.  They  might  do 
what  is  a  very  common  thing,  make  advances  and  take  bills  of 
exchange  with  the  bills  of  lading  attached.  If  it  is  to  be  said  that 
the  property  in  the  goods  mentioned  in' the  bill  of  lading  does  not 
pass  to  them,  then  any  purchaser  to  whom  they  might  sell  the 
goods  imder  the  bill  of  lading  would  get  no  title,  and  the  original 
owner  who  had  received  the  full  proceeds  of  the  goods,  or  a  large 
advance  upon  them,  might  say,  "  Oh,  the  property  never  passed 
to  the  South  Australian  Bank,  and,  therefore,  it  never  passed  to 
you.'f/  Mr.  Manisty  admitted  that  he  could  find  no  authority  for 
the  proposition  that  any  violation  of  such  a  condition  of  a  charter 
would  prevent  the  property  in  goods  passing  to  the  person  to 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.    The 
statement  of  facts  has  been  omitted. — £d. 
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whom  an  instrument  otherwise  valid  professed  to  pass  it,  and  their 
lordships  are  of  opinion  that  whatever  other  effect  the  violation 
of  such  a  condition  may  have,  it  has  not  the  effect  of  preventing 
the  property  in  the  goods  passing,  or  of  preventing  an  action  of 
trover  being  maintained  if  there  is  a  wrongful  conversion. 

On  the  whole,  therefore,  their  lordships  are  of  opinion  that  the 
judgment  of  the  court  below  was  right,  and  they  will  humbly 
advise  Her  Majesty  that  this  appeal  should  be  dismissed,  with 
costs. 


HENRY  WHITE  and  Another,  Executors,  v.  WILLIAM  J. 

HOWARD  AND  Others. 

In  the  Supreme  Court  of  Errors  of  Connecticut,  September 

Term,  1871. 

[Reported  in  38  Connecticut  Reports  342.] 

Bill  in  Equity  by  the  executors  of  the  will  of  William  Bost- 
wick,  praying  for  advice  in  the  construction  of  the  will ;  brought 
to  the  Superior  Court  in  New  Haven  County,  and  reserved  for 
advice  on  facts  found  by  a  committee.  The  material  provisions 
of  the  will  were  as  follows : 

After  the  payment  of  certain  legacies,  amounting  in  the  aggre- 
gate to  $8500,  including  a  legacy  of  $1000  to  the  Southern  Aid 
Society,  all  the  residue  of  the  testator's  estate,  both  real  and  per- 
sonal, was  devised  and  bequeathed  to  certain  trustees  named,  as 
joint  tenants  in  fee-simple,  as  a  trust  fund  to  be  applied  for  the 
benefit  of  the  testator's  daughter,  Frances  Howard  Bostwick, 
during  her  life,  but  if  the  daughter  should  die  leaving  no  husband 
or  child  or  issue  of  any  child  surviving  her,  the  trust  fund  was  to 
be  disposed  of  as  follows :  $22,000  to  certain  legatees  named,  and 
then  whatever  remained  of  the  trust  property  was  to  be  divided 
/among  six  societies — namely,  the  American  Tract  Society,  the 
Southern  Aid  Society,  the  American  and  Foreign  Christian  Union, 
the  American  Colonization  Society,  the  Trustees  of  the  Board  of 
Domestic  Missions  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  and  the  Board  of  For- 
eign Missions  of  the  Presbyterian  Church  in  the  United  States  of 
America. 

The  will  further  provided  that  if  any  of  the  above-named  six 
societies  should  not  be  incorporated,  the  estate  given  by  the  will 
to  such  society  should  be  conveyed,  transferred,  and  paid  in  fee- 
simple,  to  the  person  who  when  the  estate  was  to  be  transferred 
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according  to  the  provisions  of  the  will  should  act  as  treasurer  of 
such  society,  to  be  appropriated  to  the  charitable  purposes  of  said 
society,  and  under  its  direction. 

The  parties  respondents  were  the  six  societies  named,  who 
claimed  each  one-sixth  of  the  residue  of  the  estate ;  the  heirs-at- 
law  of  the  testator,  who  insisted  upon  the  incapacity  of  those 
societies  to  take,  and  asserted  their  title  to  the  residue,  and  the 
administrator  and  heirs-at-law  of  the  daughter,  Frances  Howard 
Bostwick,  who  claimed  that  the  bequest  to  the  societies  failing, 
they,  and  not  the  heirs  of  William  Bostwick,  were  entitled  to  the 
residue. 

The  facts  as  found  by  the  committee  are  sufficiently  stated  in 
the  opinion. 

H,  White  and  /.  S,  Beach  for  the  petitioners. 

Doolittle  and  L,  H.  Bristol  for  the  heirs-at-law  of  the  testator. 

Z).  B.  Beach  for  the  heirs-at-law  of  Frances  Howard  Bostwick. 

/.  IV.  Edmunds,  Cook,  and  Campbell  for  the  American  and 
Foreign  Christian  Union. 

G.  N.  Titus  and  T.  Westervelt  for  the  American  Tract  Society, 
the  American  Colonization  Society,  the  Trustees  of  the  Board  of 
Domestic  Missions,  and  the  Board  of  Foreign  Missions. 

A,  L.  Edwards  and  5*.  E.  Baldwin  for  the  Southern  Aid  Society. 

Foster,  J.  This  bill  is  brought  by  the  executors  and  trustees 
appointed  by  the  last  will  and  testament  of  the  late  William  Bost- 
wick, to  procure  a  construction  of  that  instrument,  and  to  remove 
certain  doubts  which  it  is  alleged  have  arisen  as  to  the  validity  and 
effect  of  some  of  its  provisions.  The  will  bears  date  May  23, 
i860,  and  there  are  two  codicils  annexed  to  it,  one  dated  April  i, 
1861,  the  other  August  16,  1862.  The  testator  died  on  the  i6th  of 
April,  1863,  and  the  will  was  admitted  to  probate  in  the  district  of 
New  Haven  on  the  9th  of  June,  1863. 

Some  of  the  questions  suggested  for  our  decision  involve  little 
or  no  difficulty ;  indeed  there  are  very  few  about  which  we  have 
entertained  serious  doubts. 

As  the  American  and  Foreign  Christian  Union  Society  was  in- 
corporated under  and  in  pursuance  of  the  provisions  and  require- 
ments of  the  act  of  the  legislatiu-e  of  the  State  of  New  York 
passed  April  12,  1848,  and  the  acts  amendatory  thereof,  it  is 
claimed  that  that  society  is  incapable  of  taking  more  than  one- 
fourth  of  one-sixth  of  the  testator's  estate.  The  law  referred  to 
provides  that  no  person  leaving  a  wife,  or  child,  or  parent,  shall 
devise  or  bequeath  to  such  institution  or  corporation  (meaning 
any  benevolent,  charitable,  scientific,  or  missionary  society)  more 
than  one-fourth  of  his  or  her  estate,  after  the  payment  of  his  or 
her  debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent 
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of  one-fourth.  The  testator  left  a  daughter,  but  this  devise  or 
bequest  was  given  to  take  effect  only  in  the  event  of  her  death 
without  issue.  That  event  having  happened,  we  perceive  no  re- 
straint upon  the  power  of  this  society  to  take  the  specified  one- 
sixth  of  the  residuary  estate.  The  object  of  this  law,  which  was 
doubtless  intended  to  protect  parents,  wives,  and  children  to  a 
certain  extent,  is  not  in  the  slightest  degree  frustrated  by  giving 
full  effect  to  this  provision  of  the  will.  The  Supreme  Court  of 
New  York,  having  recently  had  this  precise  question  before  them 
in  this  very  case,  decided  that  this  society  was  entitled  to  one- 
sixth  of  the  residuary  estate  situated  in  New  York,  and  the  Court 
of  Appeals  affirmed  that  decision.  Besides,  we  do  not  regard  this 
law  as  a  part  of  the  charter  of  the  corporation,  but  only  as  a  statute 
of  that  State  restraining  the  right  of  corporations  to  take  by  devise 
within  but  not  without  the  State.  We  treat  this  question  more 
fully  in  considering  the  claim  of  the  Tract  Society.* 
The  American  Tract  Society  and  the  Southern  Aid  Society  are 

„. the  only  societies  now  remaining  of  the  six  to  which  the  residuary 

C^     2*^  estate  was  given,  whose  rights  under  this  will  remain  to  be  con- 

sidered. It  is  asserted  that  the  American  Tract  Society  can  take 
neither  real  nor  personal  property  under  this  will.  That  it  can- 
not take  real,  because  its  diarter  of  incorporation,  granted  by  the 
State  of  New  York,  does  not  confer  the  power  of  taking  by  de- 
vise; that  it  cannot  take  personal,  because  the  charter  provides 
that  the  net  income  of  said  society  arising  from  real  and  per- 
sonal estate  shall  not  exceed  the  sum  of  $10,000  annually.  This 
limit  it  is  claimed  has  been  reached  and  exceeded,  and  so  the 
capacity  of  the  society  to  take  property  is  exhausted.  This  society 
was  incorporated  by  a  special  act  of  the  legislature  of  the  State 
of  New  York,  passed  May  26,  1841.  The  third  section  of  its  char- 
ter provides  that  the  corporation  shall  possess  the  general  powers, 
and  be  subject  to  the  provisions  contained  in  title  3,  ofc.  18  of  the 
first  part  of  the  Revised  Statutes,  so  far  as  the  same  are  applicable 
and  have  not  been  repealed.  The  title  and  chapter  referred  to 
enumerate  the  powers  of  corporations,  and  the  clause  which 
bears  directly  upon  this  subject  reads  thus :  "  To  hold,  purchase, 
and  convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,  not  exceeding  the  amount  limited  in 
its  charter."  This  charter  was  amended  by  the  legislature  of 
New  York  on  the  31st  of  March,  1866,  but  as  this  was  after  the 
death  both  of  the  testator  and  of  his  daughter,  that  amendment 
need  not  be  particularly  considered,  as  it  cannot  materially  affect 
the  question  involved.  Now  it  is  manifest  that  this  corporation 
has  express  power  by  its  charter  to  hold,  purchase,  and  convey  real 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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and  personal  estate,  for  specified  purposes  and  to  a  limited  amount. 
There  is  no  express  power  to  take  by  devise,  nor  is  the  power  sol 
to  take  expressly  prohibited.  We  suppose  there  could  be  no 
doubt  that  this  corporation  could  take  by  devise  in  New  York,  if 
the  Statute  of  Wills  of  that  State  empowered  corporations  gen- 
erally to  take  in  that  manner.  The  English  Statute  of  Wills, 
passed  in  the  time  of  Henry  VIIL,  authorized  every  person  having 
a  sole  estate  in  fee-simple  of  any  manors,  etc.,  "  to  give,  dispose, 
will,  or  devise,  to  any  person  or  persons,  except  to  bodies  politic 
and  corporate,  by  his  last  will  and  testament  in  writing,  or  other- 
wise by  any  acts  lawfully  executed  in  his  lifetime,  all  his  manors, 
etc.,  at  his  own  will  and  pleasure,  any  law,  statute,  custom,  or 
other  thing  theretofore  had,  made,  or  used  to  the  contrary  not- 
withstanding." Thus  corporations,  by  express  exception  in  these 
statutes,  were  not  enabled  to  take  lands  directly  by  devise  in  Eng- 
land, and  the  Statute  of  Wills  of  the  State  of  New  York  makes  the 
same  exception.  By  that  statute  it  is  enacted  that  all  persons,  ex- 
cept idiots,  persons  of  unsound  mind,  married  women,  and  in- 
fants, may  devise  their  real  estate  by  a  last  will  and  testament 
duly  executed,  etc.  "  Such  devise  may  be  made  to  every  person 
capable  by  law  of  holding  real  estate ;  but  no  devise  to  a  corpora- 
tion shall  be  valid,  unless  such  corporation  be  expressly  author- 
ized by  its  charter,  or  by  statute,  to  take  by  devise.*'  3  N.  Y.  Rev. 
Stat.,  138  (5th  ed).  This  corporation  therefore,  prior  to  the  re- 
cent amendment  of  its  charter,  could  not  take  bv  devise  in  New 
York,  and  such  is  the  decision  of  their  Supreme  Court  and  Court 
of  Appeals  in  this  very  case.  And  so  it  is  earnestly  contended  that 
it  cannot  take  by  devise  in  Connecticut.  We  yield  readily  to  the 
doctrine  laid  down  in  this  connection  in  regard  to  corporations; 
indeed  it  is  too  thoroughly  established  to  be  doubted  or  questioned. 
That  doctrine  perhaps  is  nowhere  better  stated  than  in  the  case 
of  Head  z\  Providence  Ins.  Co.,  2  Cranch,  127,  by  the  then  illus- 
trious head  of  the  Supreme  Court  of  the  United  States,  the  late 
Chief  Justice  Marshall:  "It  (a  corporation)  may  correctly  be 
said  to  be  precisely  what  the  incorporating  act  has  made  it;  to 
derive  all  its  powers  from  that  act,  and  to  be  capable  of  exerting 
its  faculties  only  in  the  manner  which  that  act  authorizes."  Now 
this  corporation  stands  at  the  bar  of  this  court  claiming  the  right 
to  take  lands  within  our  territory  by  devise.  It  is  clothed  with 
such  powers  as  have  been  conferred  by  its  charter.  Those,  a  por- 
tion of  them,  as  we  have  seen,  are  to  hold,  purchase,  and  convey 
real  estate.  It  is  not  expressly  authorized  to  take  by  devise,  nor 
is  it  prohibited  from  so  taking.  Can  it  then  take  by  devise  ?  Not 
in  New  York,  as  we  have  seen.  Therefore  not  in  Connecticut, 
say  the  counsel  for  the  heirs-at-law,  for  being  a  New  York  cor- 
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poration,  and  by  the  law  of  that  State  devoid  of  power  to  take  by 
devise,  no  argument  is  needed  to  show  its  inability  to  take  by  de- 
vise in  Connecticut.  This  conclusion  is  too  hastily  drawn.  If  the 
inability  to  take  by  devise  arose  out  of  a  prohibitory  clause  in  the 
charter,  the  conclusion  would  be  legal  and  logical.  But  the  in- 
ability does  not  so  arise.  There  is  no  prohibition  in  the  charter ; 
the  inability  is  created  by  the  New  York  Statute  of  Wills,  express- 
ly excepting  corporations  from  taking  by  devise.  Now  this  corpo- 
ration brings  with  it  from  New  York  its  charter,  but  it  does  not 
bring  with  it  the  New  York  Statute  of  Wills  and  cannot  bring 
it  to  be  recognized  as  law  within  this  jurisdiction.  There  is  an 
obvious  distinction  between  an  incapacity  to  take  created  by  the 
statute  of  a  State,  which  is  local,  and  a  prohibitory'  clause  in  the 
charter,  which  everywhere  cleaves  to  the  corporation.  The  rea- 
soning is  fallacious,  not  recognizing  this  distinction.  There  being 
no  prohibition  in  the  charter,  and  the  power  to  hold  and  convey 
real  estate  being  expressly  given,  we  must  look  to  our  own  stat- 
utes and  laws,  and  not  to  those  of  New  York,  to  determine  wheth- 
er or  not  this  corporation  can  take  by  devise  in  Connecticut. 

The  State  of  New  York  has  partially  adopted  the  policy  of  Eng- 
land in  regard  to  devises  to  corporations,  though  the  English  stat- 
utes, usually  called  the  statutes  of  mortmain,  have  not  been  re- 
enacted  in  that  State.  Those  statutes  began  with  Magna  Charta, 
in  9  Henry  III.,  and  embrace  a  succession  of  acts  down  to  and 
including  9  George  II.  They  were  intended  to  check  the  ecclesias- 
tics of  the  Roman  church  from  absorbing  in  perpetuity,  in  dead 
clutch,  all  the  lands  of  the  kingdom,  and  so  withdrawing  them 
from  public  and  feudal  charges.  Shelford  on  Mortmain,  2.  By 
the  statute  of  43  Eliz.,  c.  4,  known  as  the  Statute  of  Charitable 
Uses,  lands  may  be  devised  to  a  corporation  for  a  charitable  use, 
and  the  Court  of  Chancery  will  support  and  enforce  such  devises, 
Whether  a  court  of  equity  has  power  to  execute  and  enforce  such 
trusts,  as  charities,  independent  of  any  statute,  is  a  question  which 
has  been  much  discussed,  and  very  high  authorities  can  be  quoted 
both  in  favor  and  against  the  exercise  of  such  a  power.  We  thinic 
the  later  and  better  opinion  to  be  in  favor  of  an  original  and  neces- 
sary jurisdiction  in  courts  of  equity  as  to  devises  in  trust  for 
charitable  purposes,  when  the  general  object  is  sufficiently  certain, 
and  not  contrary  to  any  positive  rule  of  law.  It  is  unnecessar}-, 
however,  to  decide  this  question,  for  in  this  State  we  have  no 
statutes  of  mortmain;  no  exception  in  our  Statute  of  Wills  pro- 
hibiting corporations  from  taking  by  devise;  aliens,  resident  in 
this  State  or  in  any  of  the  United  States,  may  purchase,  hold,  in- 
herit, or  transmit  real  estate,  in  as  full  and  ample  a  manner  as 
native-bom  citizens;  their  wives  are  entitled  to  dower;  their  chil- 
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dren  and  other  lineal  descendants  may  inherit;  and  we  have  be- 
sides a  statute,  passed  in  our  colonial  days  in  1702,  in  effect  re- 
enacting  the  statute  of  43  Elizabeth,  and  containing  indeed  more 
liberal  and  comprehensive  provisions  to  sustain  devises  of  this  de- 
scription than  are  contained  in  the  43  Elizabeth.    That  act  pro-  » 
vides,  that  "  all  lands,  tenements,  or  other  estates,  that  have  been  \ 
or  shall  be  given  or  granted  by  the  General  Assembly,  or  any 
town  or  particular  person,  for  the  maintenance  of  the  ministry  of 
the  gospel,  or  of  schools  of  learning,  or  for  the  relief  of  the  poor, 
or  for  any  other  public  and  charitable  use,  shall  forever  remain  to 
the  uses  to  which  they  have  been  or  shall  be  given  or  granted,  ac-  j 
cording  to  the  true  intent  and  meaning  of  the  grantor,  and  to  no 
other  use  whatever." 

We  therefore  entertain  no  doubt  that  the  American  Tract  Soci- 
ety can  take  by  devise  in  this  State.  As  to  the  other  objection, 
that  having  an  income  greater  in  amount  than  is  allowed  by  its 
charter  it  has  exhausted  its  power  to  take,  it  suffices  to  say  that  no 
such  fact  is  found  by  the  very  competent  committee  whose  report 
is  on  the  record.  A  limitation  on  the  net  income  from  the  real  and  \ 
personal  estate  is  not  a  limitation  on  a  bequest  or  devise ;  and  we  / 
are  not  satisfied  that  this  inquiry  can  be  legitimately  made  col- 
laterally in  a  proceeding  of  this  sort.  Nor  do  we  assent  to  the 
claim  that  the  burden  is  on  the  society  to  show  its  capacity  to  take 
in  this  respect.//In  Ex  parte  Pennsylvania  Iron  Co.,  7  Cow.  540, 
it  was  held  that  where  the  restraint  on  the  right  of  purchase  was 
imposed  by  the  charter  in  a  proviso,  it  was  incumbent  on  the  party 
objecting  to  the  purchase  to  bring  the  case  by  proof  within  the 
proviso. 

But  supposing  that  this  organization  as  a  corporation  has  ex- 
hausted its  capacity  to  take,  has  forfeited  its  charter,  or  that  by  its 
charter  it  never  had  power  to  take  by  devise,  still  it  would  under 
any  of  these  circumstances  be  entitled  to  the  rights  and  privileges 
of  a  voluntary  association  of  individuals.  The  treasurer  of  the 
organization  is  well  known,  his  name  is  given  in  the  report  of 
facts,  he  has  for  many  years  acted  uninterruptedly  in  that  capacity, 
and  is  still  so  acting.  Now  under  this  will  we  think  he  may  take 
as  trustee  in  trust  for  this  association,  if  it  is  unable  to  take  as  a 
corporation,  having  exhausted  its  capacity  to  take,  or  if  as  a  corpo- 
ration it  never  had  capacity  to  take  by  devise.  Such  is  the  clear 
and  positive  direction  of  this  testator  in  the  13th  article  of  this 
will. 

The  Superior  Court  is  advised  to  pass  a  decree  in  this  case  in 
conformity  with  the  rules  here  laid  down. 

In  this  opinion  the  other  judges  concurred. 
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NATIONAL  BANK  v.  MATTHEWS. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1878. 

[Reported  in  98  United  States  Reports  621.] 

Error  to  the  Supreme  Court  of  the  State  of  Missouri. 

On  the  1st  of  March,  1871,  Hugh  B.  Logan  and  Elizabeth  A. 
Matthews  executed  and  delivered  to  Sterling  Price  &  Co.  their 
joint  and  several  promissory  note  for  the  sum  of  $15,000,  payable 
to  the  order  of  that  firm  two  years  from  date,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum.  The  payment  of  the  note  was 
secured  by  a  deed  of  trust,  executed  by  her,  of  certain  real  estate 
therein  described,  situate  in  the  State  of  Missouri. 

On  the  13th  of  the  same  month,  the  note  and  deed  of  trust  were 
assigned  to  the  Union  National  Bank  of  St.  Louis.  Price  &  Co. 
failed  to  pay  the  loan  at  maturity.  The  bank  directed  the  trustee 
named  in  the  deed  of  trust  to  sell.  Said  Elizabeth  thereupon  filed 
this  bill  in  the  proper  State  court  to  enjoin  the  sale.  The  bank  in 
its  answer  avers  that  it  "  accepted  the  said  note  and  deed  of  trust 
as  security  for  the  sum  of  $15,000,  then  and  there  advanced  and 
loaned  to  said  Sterling  Price  &  Co.  ...  on  the  security  of  said 
note  and  deed  of  trust."  A  perpetual  injunction  was  decreed 
upon  the  ground  that  the  loan  by  the  bank  to  Price  &  Co.  was 
made  upon  real  estate  security ;  that  it  was  forbidden  by  law ;  and 
that  the  deed  of  trust  was,  therefore,  void.  The  decree  was  made 
upon  the  pleadings.  No  testimony  was  introduced  upon  either 
side.  The  bank  removed  the  case  to  the  Supreme  Court  of  the 
State,  where  the  decree  was  affirmed.  The  bank  then  sued  out 
this  writ  of  error. 

Philip  Phillips  for  the  plaintiff  in  error. 

/.  A.  Hunter,  John  W,  Noble,  and  John  C.  Orrick  for  the  de- 
fendant in  error. 

SwAYNE,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
court. 

This  case  involves  a  question  arising  under  the  national  bank- 
ing law,  which  has  not  heretofore  been  passed  upon  by  this  court 
We  have  considered  it  with  the  care  due  to  its  importance. 

Our  attention  has  been  called  to  but  a  single  point  which  re- 
quires consideration,  and  that  is,  whether  the  deed  of  trust  can  be 
enforced  for  the  benefit  of  the  bank. 

The  statutory  provisions  which  bear  upon  the  subject  are  as 
follows : 

Sec.  5136."  Every  national  banking  association  is  authorized 
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"  to  exercise  by  its  Board  of  Directors  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking*  by  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  by  receiving  deposits,  by  buying  and  selling  ex- 
change, coin  and  bullion,  by  loaning  money  on  personal  security, 
and  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  title. 

"  Sec.  5137.  A  national  banking  association  may  purchase,  hold, 
and  convey  real  estate  for  the  following  purposes,  and  for  no 
others :  First,  such  as  may  be  necessary  for  its  immediate  accom- 
modation in  the  transaction  of  its  business.  Second,  such  as  shall 
be  mortgaged  to  it  in  good  faith  by  way  of  security  for  debts  pre- 
viously contracted.  Third,  such  as  shall  be  conveyed  to  it  in  sat- 
isfaction of  debts  previously  contracted  in  the  course  of  its  deal- 
ings. Fourth,  such  as  it  shall  purchase  at  sales  under  judgments, 
decrees,  or  mortgages  held  by  the  association,  or  shall  purchase  to 
secure  debts  to  it.  But  no  such  association  shall  hold  the  posses- 
sion of  any  real  estate  under  mortgage,  or  the  title  and  possession 
of  any  real  estate  purchased  to  secure  any  debts  due  to  it  for  a 
longer  period  than  five  years."     Rev.  Stat.  1999;  13  Stat.  99. 

Here  the  bank  never  had  any  title,  legal  or  equitable,  to  the  real 
estate  in  question.  It  may  acquire  a  title  by  purchasing  at  a  sale 
under  the  deed  of  trust ;  but  that  has  not  yet  occurred,  and  never 
may. 

Sec.  5137  has,  therefore,  no  direct  application  to  the  case.  It 
is  only  material  as  throwing  light  upon  the  point  to  be  considered 
in  the  preceding  section.  Except  for  that  purpose  it  may  be  laid 
out  of  view. 

Sec.  5136  does  not,  in  terms,  prohibit  a  loan  on  real  estate,  but 
the  implication  to  that  effect  is  clear.  What  is  so  implied  is  as 
effectual  as  if  it  were  expressed.  As  the  transaction  is  disclosed 
in  the  record,  the  loan  was  made  upon  the  note  as  well  as  the  deed 
of  trust.  Hon  constat,  that  the  maker  who  executed  the  deed 
would  not  have  been  deemed  abundantly  sufficient  without  the 
further  security.  The  deed,  as  a  mortgage  would  have  been,  was 
an  incident  to  the  note,  and  a  right  to  the  benefit  of  the  deed, 
whether  mentioned  or  delivered  or  not,  when  the  note  was  as- 
signed, would  have  passed  with  the  note  to  the  transferee  of  the 
latter. 

The  object  of  the  restrictions  was  obviously  threefold.  It  was 
to  keep  the  capital  of  the  banks  flowing  in  the  daily  channels  of 
commerce ;  to  deter  them  from  embarking  in  hazardous  rjeal  estate 
speculations,  and  to  prevent  the  accumulation  of  large  masses  of 
such  property  in  their  hands,  to  be  held,  as  it  were,  in  mortmain. 
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The  intent,  not  the  letter,  of  the  statute  constitutes  the  law.  A 
court  of  equity  is  always  reluctant  in  the  last  degree  to  make  a  de- 
cree which  will  effect  a  forfeiture.  The  bank  parted  with  its 
money  in  good  faith.  Its  garments  are  unspotted.  Under  these 
circumstances,  the  defense  of  ultra  vires,  if  it  can  be  made,  does 
not  address  itself  favorably  to  the  mind  of  the  Chancellor.  We 
find  nothing  in  the  record  touching  the  deed  of  trust  which,  in  our 
judgment,  brings  it  within  the  letter  or  the  meaning  of  the  prohibi- 
tions relied  upon  by  the  counsel  for  the  defendant  in  error. 

In  The  First  National  Bank  of  Fort  Dodge  v.  Haire  and  Others, 
36  Iowa,  433,  the  bank  refused  to  discount  a  note  for  a  firm,  but 
agreed  that  one  of  the  partners  might  execute  a  note  to  the  other, 
that  the  payee  should  endorse  it,  that  the  bank  should  discount  it, 
and  that  the  maker  should  indemnify  the  endorser  by  a  bond  and 
mortgage  upon  sufficient  real  estate  executed  for  that  purpose, 
with  a  stipulation  that,  in  default  of  due  payment  of  the  note,  the 
bond  and  mortgage  should  inure  to  the  benefit  of  the  bank.  The 
arrangement  was  carried  out.  The  note  was  not  paid.  The  maker 
and  endorser  failed  and  became  bankrupts.  The  bank  filed  a  bill 
to  foreclose.  The  same  defense  was  set  up  as  here.  In  disposing 
of  this  point  the  Supreme  Court  of  the  State  said :  "  Every  loan  or 
discount  by  a  bank  is  made  in  good  faith,  in  reliance,  by  way  of 
security,  upon  the  real  or  personal  property  of  the  obligors ;  and 
unless  the  title  by  mortgage  or  conveyance  is  taken  to  the  bank 
directly,  for  its  use,  the  case  is  not  within  the  prohibition  of  the 
statute.  The  fact  that  the  title  or  security  may  inure  indirectly  to 
the  security  and  benefit  of  the  bank  will  not  vitiate  the  transaction. 
Some  of  the  cases  upon  quite  analogous  statutes  go  much  further 
than  this.     Silver  Lake  Bank  v.  North,  4  J.  C.  R.  370." 

But  it  is  alleged  by  the  learned  counsel  for  the  defendant  i  1 
error  that  in  the  jurisprudence  of  Missouri  a  deed  of  trust  is  the 
same  thing  in  effect  as  a  direct  mortgage — with  respect  to  a  party 
entitled  to  the  benefit  of  the  security — and  authorities  are  cited  in 
support  of  the  proposition.  The  opinion  of  the  Supreme  Court  of 
Missouri  assumes  that  the  loan  was  made  upon  real  estate  secvirity 
within  the  meaning  of  the  statute,  and  their  judgment  is  founded 
upon  that  view.  These  things  render  it  proper  to  consider  the 
case  in  that  aspect.  But,  conceding  them  to  be  as  claimed,  the 
consequence  insisted  upon  by  no  means  necessarily  follows.  The 
statute  does  not  declare  such  a  security  void.  It  is  silent  upon  the 
subject.  If  Congress  so  meant,  it  would  have  been  easy  to  say  so ; 
and  it  is  hardly  to  be  believed  that  this  would  not  have  been  done, 
instead  of  leaving  the  question  to  be  settled  by  the  uncertain  result 
of  litigation  and  judicial  decision.  Where  usurious  interest  is 
contracted  for,  a  forfeiture  is  prescribed  and  explicitly  defined. 
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In  Harris  v.  Runnels,  12  How.  79,  this  court  said  that  "  the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or  not 
the  makers  meant  that  a  contract  in  contravention  of  it  was  to  be 
void,  so  as  not  to  be  enforced  in  a  court  of  justice."  In  that  case, 
a  note  given  for  the  purchase-money  of  slaves,  taken  into  Missis- 
sippi contrary  to  a  statute  of  the  State,  was  held  to  be  valid. 

Where  a  statute  imposes  a  penalty  on  an  officer  for  solemnizing 
a  marriage  under  certain  circumstances,  but  does  not  declare  the 
marriage  void,  the  marriage  is  valid ;  but  the  penalty  attaches  to 
the  officer  who  did  the  prohibited  act.  Milford  v.  Worcester,  7 
Mass.  48;  Parton  v.  Hervey,  i  Gray,  Mass.  119;  King  v.  Birming- 
ham, 8  Bam.  &  Cress.  29. 

Where  a  bank  is  limited  by  its  charter  to  a  specified  rate  of  in- 
terest, but  no  penal  consequence  is  denounced  for  taking  more,  it 
has  been  held  that  a  contract  for  more  is  not  wholly  void.  The 
Planters'  Bank  v.  Sharp  et  aL,  12  Miss.  75 ;  The  Grand  Gulf  Bank 
V.  Archer  et  aL,  16  id.  151;  Rock  River  Bank  v.  Sherwood,  10 
Wis.  230. 

The  charter  of  a  savings  institution  required  that  its  funds 
should  be  "  invested  in,  or  loaned  on,  public  stocks  or  private 
mortgages,"  etc.  A  loan  was  made  and  a  note  taken,  secured  by 
a  pledge  of  worthless  bank  stock.  The  borrower  sought  to  en- 
join the  collection  of  the  note  upon  the  ground  that  the  transaction 
was  forbidden  by  the  charter,  and  therefore  void.  The  court  held 
the  borrower  bound,  and  upon  a  counter-claim  adjudged  that  he 
should  pay  the  amount  of  the  loan  with  interest.  Mott  v.  The 
United  States  Trust  Co.,  19  Barb.  (N.  Y.)  568. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title 
to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable,  and 
the  sovereign  alone  can  object.  It  is  valid  until  assailed  in  a 
direct  proceeding  instituted  for  that  purpose.  Leazure  v,  Hille- 
gas,  7  Serg.  &  R.  (Pa.)  313 ;  Goundie  v.  Northampton  Water  Co., 
7  Pa.  St.  233;  Runyon  v.  Coster,  14  Pet.  122;  The  Banks  v.  Poi- 
tiaux,  3  Rand.  (Va.)  136;  Mclndoe  v.  The  City  of  St.  Louis,  10 
Mo.  577.  See  also  Gold  Mining  Co.  v.  National  Bank,  96  U.  S. 
640. 

The  authority  first  cited  is  elaborate  and  exhaustive  upon  the 
subject.  So  an  alien,  forbidden  by  the  local  law  to  acquire  real 
estate,  may  take  and  hold  title  until  office  found.  Fairfax's 
Devisee  v.  Hunter's  Lessee,  7  Cranch,  604. 

In  Silver  Lake  Bank  v.  North  (4  Johns.  [N.  Y.]  Ch.  370),  the 
bank  was  a  Pennsylvania  corporation,  and  had  taken  a  mortgage 
upon  real  estate  in  New  York.  A  bill  of  foreclosure  was  filed  in 
the  latter  State.  The  answer  set  up  as  a  defense  "  that  by  the  act 
of  incorporation  the  plaintiffs  were  not  authorized  to  take  a  mort- 
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gage  except  to  secure  a  debt  previously  contracted  in  the  course  of 
its  dealings ;  and  here  the  money  was  lent  after  the  bond  and  mort- 
gage were  executed."  The  analogy  of  this  defense  to  the  one  we 
are  considering  is  too  obvious  to  need  remark.  Both  present  ex- 
actly the  same  question.  Chancellor  Kent  said :  "  Perhaps  it 
would  be  sufficient  for  this  case  that  the  plaintiffs  are  a  duly  incor- 
porated body,  with  authority  to  contract  and  take  mortgages  and 
judgments ;  and  if  they  should  pass  the  exact  line  of  their  power, 
it  would  rather  belong  to  the  Government  of  Pennsylvania  to  exact 
a  forfeiture  of  their  charter,  than  for  this  court  in  this  collateral 
way  to  decide  a  question  of  misuser,  by  setting  aside  a  just  and 
bona  fide  contract."  .  .  .  "If  the  loan  and  mortgage  were 
concurrent  acts,  and  intended  so  to  be,  it  was  not  a  case  within  the 
reason  and  spirit  of  the  restraining  clause  of  the  statute,  which 
only  meant  to  prohibit  the  banking  company  from  vesting  their 
capital  in  real  property,  and  engaging  in  land  speculations.  A 
mortgage  taken  to  secure  a  loan  advanced  bona  Me  as  a  loan,  in 
the  course  and  according  to  the  usage  of  banking  operations,  is 
not  surely  within  the  prohibition." 

It  is  not  denied  that  the  loan  here  in  question  was  within  this 
catagory.  This  authority,  if  recognized  as  sound,  is  conclusive. 
See  also  Baird  v.  The  Bank  of  Washington,  ii  Serg.  &  R.  (Pa.) 
411. 

Sedgwick  (Stat,  and  Const.  Constr.  73)  says:  "Where  it  is  a 
simple  question  of  authority  to  contract,  arising  either  on  a  ques- 
tion of  regularity  of  organization  or  of  power  ccMiferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement  cannot 
be  permitted  in  an  action  founded  upon  it  to  question  its  validity. 
It  would  be  in  the  highest  degree  inequitable  and  unjust  to  permit 
a  defendant  to  repudiate  a  contract,  the  benefit  of  which  he  re- 
tains." 

What  is  said  in  the  text  is  fully  sustained  by  the  authorities 
cited. 

We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps 
depositors  and  other  creditors,  should  be  punished  and  the  bor- 
rower rewarded,  by  giving  success  to  this  defense  whenever  the 
offensive  fact  shall  occur.  The  impending  danger  of  a  judgment 
of  ouster  and  dissolution  was,  we  think,  the  check,  and  none  other 
(jLv^^    (      contemplated  by  Congress. 

That  has  been  always  the  punishment  prescribed  for  the  wanton 
violation  of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authority  shall  see  fit  to  invoke  its  application.  A 
private  person  cannot,  directly  or  indirectly,  usurp  this  function 
of  the  Government. 

The  decree  of  the  Supreme  Court  of  Missouri  will  be  reversed, 
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and  the  cause  remanded  with  directions  to  dismiss  the  bill ;  and  it 
is  so  ordered. 

Miller,  J.,  dissenting.  I  am  of  opinion  that  the  National 
Banking  Act  makes  void  every  mortgage  or  other  conveyance  of 
land  as  a  security  for  money  loaned  by  the  bank  at  the  time  of  the 
transaction  to  whomsoever  the  conveyance  may  be  made ;  that  the 
bank  is  forbidden  to  accept  such  security,  and  it  is  void  in  its 
hands. 

The  contract  to  pay  the  money,  and  the  collateral  conveyance 
for  security,  are  separable  contracts,  and  so  far  independent  that 
one  may  stand  and  the  other  fall. 

In  the  present  case,  the  money  was  loaned  on  the  faith  of  the 
deed  of  trust,  and  that  instrument  is  void  in  the  hands  oi  the  bank, 
but  the  note,  as  evidence  of  the  loan  of  money,  is  valid  against 
Mrs.  Matthews  personally.  With  this  latter  contract  the  State 
court  did  not  interfere.  It  enjoined  proceedings  under  the  deed 
of  trust  against  the  land,  and  did  no  more. 

Its  judgment  in  that  matter  ought,  in  my  opinion,  to  be  af- 
firmed. 


NATIONAL  BANK  v.  WHITNEY. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1880. 

[Reported  in  103  United  States  Reports  99.] 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  Bacon  for  the  plaintiff  in  error. 

IV.  Harris  Day  contra. 

Field,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  the  defendant,  Whitney,  some 
time  previously  to  1871  executed  to  Maria  Crocker  a  mortgage 
upon  certain  real  property  situated  in  the  county  of  Genesee,  in 
the  State  of  New  York,  to  secure  an  indebtedness  to  her ;  that  in 
a  suit  brought  for  that  purpose  the  mortgage  was  foreclosed  and 
a  decree  entered  for  the  sale  of  the  premises ;  that  such  sale  was 
had,  and  the  amount  received  satisfied  the  debt  and  left  a  surplus 
of  over  $3800,  which  was  paid  into  court.  The  present  contro- 
versy is  between,  subsequent  mortgagees  and  judgment  creditors 
for  this  surplus. 

On  the  1 2th  of  January,  1871,  Whitney  executed  a  mortgage    y'Z^v? 
upon  the  same  premises  to  the  National  Bank  of  Genesee,  pro-    J 
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viding  in  terms  for  the  payment  of  $5000,  one  year  from  its  date, 
with  interest,  but  declaring  that  it  was  made  as  collateral  security 
for  the  payment  of  all  notes  which  the  bank  held  at  the  time 
against  him,  and  for  his  other  indebt€dness_then_due  or  thereafter 
to  become  dye.  This  mortgage  was  recorded  on  the  19th  of  Sep- 
tember, 1872.  It  subsequently  appeared  from  an  examination  of 
the  accounts  between  the  parties  that  his  indebtedness  at  the  date 
of  the  mortgage  was  $3200,  and  that  this  was  paid  before  Septem- 
ber 16,  1872. 

On  this  last  day  Whitney  executed  two  other  mortgages  upon 
the  same  property,  one  to  Homer  Bostwick  and  the  other  to 
Edward  McCormick.  The  one  to  Bostwick  was  executed  as  se- 
curity for  the  payment  of  liabilities  and  indebtedness  which 
already  had  been  or  might  thereafter  be  incurred  by  him  on 
account  of  Whitney,  either  by  endorsement  or  otherwise,  to  an 
amount  not  exceeding  $2500.  This  mortgage  was  recorded  at 
noon  on  the  day  of  its  execution.  The  amount  of  the  liability 
subsequently  incurred  by  Whitney  to  Bostwick  exceeded  the  sum 
named.  The  mortgage  to  McCormick  was  executed  as  security 
for  similar  liabilities  and  indebtedness  which  might  be  incurred 
by  him  for  Whitney,  to  an  amount  not  exceeding  $1500,  and  was 
recorded  at  forty-live  minutes  past  one  of  the  day  of  its  execution. 
The  amount  of  liabilities  incurred  by  McCormick  for  Whitney 
exceeded  the  sum  named. 

It  is  unnecessary  to  give  the  particulars  of  other  subsequent 
encumbrances,  as  under  no  circumstances  could  any  of  the  surplus 
be  applied  to  their  discharge.  In  any  view  that  can  be  taken  of 
the  mortgages  mentioned,  the  surplus  in  controversy  will  be  ex- 
hausted by  them. 

The  principal  question  for  our  determination  relates  to  the 
validity  of  the  mortgage  of  Whitney  to  the  national  bank,  so  far 
as  it  applies  to  future  advances  to  him.  His  indebtedness  existing 
at  the  execution  of  the  mortgage  has  been  satisfied.  His  indebted- 
ness subsequently  incurred  amounted  at  the  sale  of  the  premises 
to  $5160.  If  the  mortgage  for  the  future  indebtedness  can  be 
sustained  as  a  valid  instrument  for  that  purpose,  the  entire  surplus 
will  be  absorbed  for  its  payment,  excepting  such  portion  as  may 
be  first  payable  to  McCormick,  by  reason  of  the  fact  that  he  took 
his  mortgage  without  notice  of  the  one  to  the  bank.  It  is  contended 
that  the  mortgage  to  the  bank;  so  far  as  it  applies  to  future  ad- 
vances, is  invalid,  because  a  mortgage  of  that  character  is  pro- 
hibited by  the  national  banking  law.  That  law,  after  in  terms 
authorizing  every  national  banking  association  to  loan  money  on 
personal  security,  declares  that  it  "  may  purchase,  hold,  and  con- 
vey real  estate  for  the  following  purposes,  and  for  no  others 
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First,  such  as  may  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business ;  second,  such  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security  for  debts  previousl 
contracted;  third,  such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings ;  fourth,  I  ^    y^ 
such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or '  ^^ 
mortgages  held  by  the  association,  or  shall  purchase  to  secure 
debts  to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It  was 
determined  in  the  case  of  National  Bank  v.  Matthews  at  the  Octo- 
ber Term  of  1878.  It  there  appeared  that  Matthews  and  another 
person  had  given  their  joint  note  to  a  mercantile  company  for 
$15,000,  secured  by  a  deed  of  trust  on  certain  real  property  in 
Missouri,  executed  by  Matthews  alone.  Soon  afterward  the  com- 
pany assigned  the  note  and  deed  of  trust  to  the  Union  National 
Bank  of  St.  Louis,  to  secure  a  loan  made  to  it  at  the  time.  The 
loan  was  not  paid  at  its  maturity,  and  the  bank  directed  the  trus- 
tee to  sell  the  premises.  Matthews  thereupon  filed  a  bill  to  enjoin 
the  sale,  and  obtained  a  decree  for  a  perpetual  injunction,  upon 
the  ground  that  the  loan  was  made  upon  real  security,  which  was 
forbidden  by  the  statute.  The  Supreme  Court  of  the  State  affirmed 
the  decree,  and  the  case  was  brought  here,  where  the  decree  was 
reversed  and  the  cause  remanded,  with  directions  to  the  court 
below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  considered  the  transac- 
tion in  two  aspects:  First,  as  not  being  within  the  letter  of  the 
statute,  because  the  deed  of  trust  was  not  executed  to  the  bank ; 
and,  second,  as  a  loan  upon  real-estate  security. 

Viewed  in  the  first  aspect,  the  court  held  that  as  a  mortgage 
the  deed  of  trust  was  merely  an  incident  to  the  note,  and  a  right 
to  its  benefit,  whether  it  was  delivered  or  not  with  the  note, 
passed  with  the  transfer  of  the  latter.  If  the  loan  had  been  made 
upon  the  note  alone,  the  benefit  of  the  deed  as  a  mortgage  would 
have  inured  "to  the  bank  by  operation  of  law.  Of  course  that 
which  the  law  would  give  independently  of  a  direct  transfer  by 
the  mortgagee  the  statute  did  not  intend  to  defeat  because  such 
transfer  was  made. 

Viewed  in  the  second  aspect,  as  a  loan  upon  real-estate  security,/ 
the  court  observed  that,  so  treating  it,  the  consequence  insisted 
upon  did  not  follow ;  that  the  statute  did  not  declare  such  security 
void,  but  was  silent  on  the  subject ;  that  had  Congress  so  intended 
it  would  have  been  easy  to  say  so,  and  it  can  hardly  be  presumed 
that  this  would  not  have  been  done,  instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of  litigation  and  judicial 
decision.    And  after  citing  numerous  cases  where  a  disregard  of 
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Statutory  prohibitions  has  not  been  held  to  vitiate  the  contracts 
of  parties,  but  only  to  authorize  actions  by  the  Government  against 
them,  the  court  held  that  the  prohibitory  clause  of  the  banking 
law  did  not  vitiate  real-estate  securities  taken  for  loans,  and  that 
a  disregard  of  them  only  laid  the  association  open  to  proceedings 
by  the  Government.  "  The  impending  danger,"  said  the  court, 
"  of  a  judgment  of  ouster  and  dissolution  was,  we  think,  the 
check,  and  none  other,  contemplated  by  Congress.  That  has  been 
always  the  punishment  prescribed  for  the  wanton  violation  of  a 
charter,  and  it  may  be  made  to  follow  whenever  the  proper  public 
authority  shall  see  fit  to  enforce  its  application." 

The  construction  of  the  act  of  Congress  thus  given  has  been 
acted  upon  by  the  national  banks  throughout  the  country  ever 
since  it  was  published.  It  is  not  unreasonable  to  suppose  that 
they  have  conducted  their  business  and  made  loans  to  a  large 
amount  in  reliance  upon  it,  and  that  in  many  cases  great  injury 
would  follow  a  departure  from  it.  Judicial  decisions  affecting 
the  business  interests  of  the  country  should  not  be  disturbed,  ex- 
cept for  the  most  cogent  reasons,  certainly  not  because  of  subse- 
quent doubts  as  to  their  soundness.  The  prosperity  of  a  com- 
mercial community  depends,  in  a  great  degree,  upon  the  stability 
of  the  rules  by  which  its  transactions  are  governed.  If  there 
should  be  a  change,  the  legislature  can  make  it  with  infinitely  less 
derangement  of  those  interests  than  would  follow  a  new  ruling  of 
the  court,  for  statutory  regulations  would  operate  only  in  the 
future. 

The  decision  in  the  case  cited  controls  the  present  case,  and  in 
conformity  with  it  w^e  must  hold  that  the  mortgage  to  the  bank, 
so  far  as  the  subsequent  encumbrances  are  concerned,  is  to  be 
regarded  as  a  valid  security  for  the  future  advances  to  the  mort- 
gagor. Whatever  objection  there  may^~e~lxr4t-«s-secnrity  for 
such  advances  from  the  prohibitory  provisions  of  statute,  the 
objection  can  only  be  urged  by  the  Government.  .  Fleckner  v. 
United  States  Bank,  8  Wheat.  338-355. 

But  it  appears  from  the  record  that  the  mortgage  to  McCormick 
was  taken  by  him  without  notice  of  the  prior  mortgage  to  the 
bank,  which  had  not  then  been  registered.  He  has,  therefore,  a 
right  as  against  the  bank  to  prior  payment  of  the  $1500  and  inter- 
est, for  which  amount  his  mortgage  was  a  Hen  upon  the  premises. 

Bostwick  took  his  mortgage  with  notice  of  the  one  to  the 
bank.  He  cannot,  therefore,  claim  any  of  the  surplus  until  the 
debt  of  the  bank  is  paid.  The  surplus  should,  therefore,  be  first 
applied  to  McCormick's  claim,  and  the  balance  to  the  claim  of  the 
bank. 

It  follows  that  the  decree  of  the  Supreme  Court  of  New  York 
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must  be  reversed,  and  the  case  remanded  with  directions  to  enter 
a  decree  in  conformity  with  this  opinion. 

So  ordered. 

Miller  and  Harlan,  JJ.,  dissented. 


IN  THE  MATTER  OF  THE  ESTATE  OF  JOHN  McGRAW, 

Deceased. 

IN  THE  MATTER  OF  THE  ESTATE  OF  JENNIE  Mc- 
GRAW FISKE,  Deceased. 

In  the  Court  of  Appeals  of  New  York,  November  27,  1888. 

[Reported  in  iii  New  York  Reports  66.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department,  entered  upon  an  order 
made  August  20,  1887,  which  reversed  a  decree  of  the  surrogate 
of  Tompkins  County  on  settlement  of  the  accounts  of  Douglass 
Boardman  as  surviving  executor  of  the  will  of  John  McGraw,  de- 
ceased, and  as  executor  of  the  will  of  Jennie  McGraw  Fiske,  de- 
ceased.   Reported  below,  45  Him,  354. 

John  McGraw,  a  resident  of  Ithaca,  died  May  4,  1877,  leaving 
his  only  child  and  heir,  Jennie  McGraw,  who  on  the  14th  day  of 
July,  1880,  intermarried  with  Willard  Fiske,  and  died  September 
30,  1881,  without  issue,  leaving  her  husband  surviving  her. 

John  McGraw  left  a  last  will  and  testament,  which  has  been 
duly  admitted  to  probate  by  the  surrogate  of  Tompkins  County, 
and  of  which  his  daughter  and  Douglass  Boardman,  and  the  sur- 
vivor of  them,  were  made  sole  executors.  His  daughter,  Jennie 
McGraw  Fiske,  also  left  her  last  will  and  testament,  by  which 
she  made  Douglass  Boardman  her  sole  executor,  and  which  has 
been  duly  proven  and  admitted  to  probate  by  the  surrogate  of 
Tompkins  County.  Excepting  property  from  about  $130,000  to 
$150,000  in  value,  which  came  to  her  by  devise  and  bequest  of  her 
grandfather,  John  Southworth,  the  title  to  the  estate  and  prop- 
erty, which  formed  the  subject  of  disposition  by  her  will,  came 
through  the  will  of  her  father,  John  McGraw. 

The  will  of  John  McGraw  gave  $500,000  in  trust  for  his  said 
daughter,  and  made  her  residuary  legatee,  with  full  power  to  dis- 
pose by  will  of  all  the  property  left  by  him. 

The  will  of  Mrs.  Fiske  directed  that  her  estate  "  be  converted 
into  money,  or  available  securities,  as  soon  as  can  be  done,  having 
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in  view  its  best  interests  and  results."  After  numerous  bequests, 
among  them  a  bequest  to  Cornell  University  of  $50,000  in  trust, 
to  be  expended,  so  far  as  necessary,  in  completing  and  perfecting 
the  McGraw  building  of  said  University ;  also,  to  said  University 
$200,000  in  trust,  to  be  known  as  the  "  McGraw  Library  Fund," 
the  will  contained  the  following  residuary  clause :  "  I  give,  devise, 
and  bequeath  all  the  rest,  residue  and  remainder  of  my  property 
(if  any  there  shall  be)  to  Cornell  University,  aforesaid,  to  be 
added  to  the  *  McGraw  Library  Fund '  aforesaid,  and  subject  to 
the  trusts,  purposes,  uses,  and  conditions  hereinbefore  prescribed 
for  said  fund." 

The  amount  of  Jennie  McGraw  Fiske's  estate  at  the  time  of  her 
death,  as  found  by  the  surrogate,  including  the  trust  fund  created 
under  the  will  of  John  McGraw,  which  the  surrogate  held  was 
part  of  the  estate  of  John  McGraw,  but  which  Mrs.  Fiske  had  a 
right  to  dispose  of  by  will,  was : 

$2,275,933.46 
Legacies  to  other  than  Cornell  University 1,121,570.00 


Bequests  to  said  University $1,154,363.46 


The  further  material  facts  are  stated  in  the  opinion. 

E,  Countryman  and  S.  D.  Halliday  for  appellants. 

Esek  Cowen  and  George  F,  Comstock  for  respondents. 

Peckham,  J.  The  question  to  be  decided  in  this  case  is 
whether  Cornell  University  or  some  other  parties,  being  the  resid- 
uary legatees,  or  else  the  heirs-at-law  or  next  of  kin  of  John 
McGraw,  deceased,  or  of  Jennie  McGraw  Fiske,  deceased,  or  her 
husband,  shall  have  the  property,  or  any  portion  of  it,  bequeathed 
to  the  university  by  the  will  of  Mrs.  Fiske.  In  case  the  university 
should  be  held  not  to  be  a  competent  legatee,  the  question  as  to 
where  the  property  shall  go  is,  as  we  understand,  a  matter  in 
which  the  various  parties  to  the  litigation  have  agreed,  and  hence 
the  only  question  we  need  consider  is,  first,  in  regard  to  the  capac- 
ity of  the  corporation  to  take  the  legacy.  If  that  should  be  decided 
in  the  affirmative,  it  would  be  necessary  to  discuss  no  other  ques- 
tion. If,  however,  it  should  be  held  that  the  corporation  had  no 
power  to  take  and  hold  more  than  $3,000,000,  the  second  question 
would  be  as  to  whether  it  was  the  owner  and  holder  of  such  an 
amount  at  the  time  of  the  decease  of  Mrs.  Fiske.  Both  of  these 
questions  are  important  and  worthy  of  the  most  careful  and  de- 
liberate consideration.  The  case  involves  a  very  large  amount  of 
property,  and  involves,  also,  the  decision  of  a  question  as  to  the 
effect  of  the  general  statutes  relating  to  the  acquisition  and  hold- 
ing of  property  by  corporations  of  the  class  of  this  university,  as 
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the  same  have  been  affected  by  the  terms  of  the  special  charter 
granted  to  it. 

The  case  has  been  most  elaborately  and  ably  argued  by  counsel 
on  both  sides,  and  the  written  briefs  submitted  to  the  court  by 
them  bear  conclusive  evidence  of  the  thoroughness  and  extent  of 
their  researches  into  the  English  law  on  the  subject  of  mortmain 
and  its  results,  as  well  as  that  of  our  own  and  of  the  other  States 
of  the  Union. 

To  examine  and  comment  upon  each  argument  advanced,  and 
to  go  through  the  long  list  of  cases  cited  in  this  and  other  States 
and  in  England,  would  render  this  opinion  of  immoderate  length 
and  would  not  probably  be  of  any  great  service.  We  must  be 
content  to  give  the  conclusion  at  which  we  have  arrived,  together 
with  the  reasons  which  seem  to  us  controlling,  in  as  short  a  space 
as  it  reasonably  may  be  done. 

I.  Coming  to  a  discussion  of  the  first  question,  it  may  be  as- 
sumed that  a  corporation,  by  the  common  law,  had  power  to  take 
property  by  devise.    Sherwood  v,  American  Bible  Society,  4  Abb.  ^ 

Ct.  of  App.  Dec.  227,  231 ;  I  Kyd  on  Corp.  74-78;  Grant  on  i^^f;;;^^..-^ 
Corp.  98.  /-^-^f^ 

Our  Revised  Statutes  provided  that  every  corporation,  as  such, 
has  power,  among  other  things  (§1,  subd.  4),  to  hold,  purchase 
and  convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,  not  exceeding  the  amount  limited  in  its 
charter.  By  sec.  2  of  the  same  title  of  the  statutes  the  powers 
enumerated  in  sec.  i  "  shall  vest  in  every  corporation  that  shall 
hereafter  be  created,  although  they  may  not  be  specified  in  its 
charter  or  in  the  act  under  which  it  shall  be  incorporated." 

Sec.  3  provides  that,  in  addition  to  the  powers  enumerated  in 
the  first  section,  and  to  those  expressly  given  in  its  charter  or  in 
the  act  under  which  it  is  or  shall  be  incorporated,  no  corporation 
shall  possess  or  exercise  any  corporate  powers,  except  such  as 
shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given,    i  R.  S.  599,  600,  §§  i,  2,  3. 

Under  this  power  to  hold,  purchase,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  may  require, 
not  exceeding  the  amount  limited  in  its  charter,  the  corporation 
could  take  property  by  devise,  for  the  word  purchase  includes  all 
means  of  acquiring  property  not  coming  to  one  by  descent  or  the 
mere  act  or  operation  of  the  law.  The  same  Revised  Statutes, 
however,  in  providing  for  the  transmission  of  real  property  by 
will,  stated  that  "  every  estate  and  interest  in  real  property  de- 
scendible to  heirs,"  might  be  devised.  "  Such  devise  may  be  made 
to  every  person  capable  by  law  of  holding  real  estate ;  but  no  de- 
vise to  a  corporation  shall  be  valid  unless  such  corporation  be  ex- 
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pressly  authorized  by  its  charter  or  by  statute  to  take  by  devise." 

R.  S.  S7>  §§  I.  2,  3. 

There  are  other  provisions  in  the  Revised  Statutes  relating  to 
corporations  incorporated  for  purposes  of  education.  It  is  enacted 
therein  that  "the  trustees  of  every  college  to  which  a  charter 
shall  be  granted  by  the  State  shall  be  a  corporation."     Sec.  31. 

"  Sec.  36.    The  trustees  of  every  such  college,  besides  the  gen- 
eral powers  and  privileges  of  a  corporation,  shall  have  power  .  .  . 
J^ .     "  4.  To  take  and  hold,  by  gift,  grant  or  devise,  any  real  or  per- 
^sonal  property,  the  yearly  income  or  revenue  of  which  shall  not 
/  exceed  the  value  of  twenty-five  thousand  dollars."    i  R.  S.  460, 

§§  31-37. 
At  the  adoption  of  the  Revised  Statutes,  therefore,  the  law  in 

this  State  was  that  a  corporation  could  hold,  purchase,  and  con- 
vey such  real  and  personal  estate  as  the  purposes  of  the  corpo- 
ration should  require,  not  exceeding  the  amount  limited  in  its 
charter,  but  it  could  not  take  any  real  property  by  devise  unless 
it  was  expressly  authorized  by  its  charter  or  by  statute  to  take 
by  devise.  And  there  was  power  in  the  trustees  of  a  college  to 
which  a  charter  was  granted  by  the  State,  to  take  and  hold  real  or 
personal  property  by  gift  or  devise,  provided  the  income  did  not 
exceed  $25,000  annually.  Some  time  subsequent  to  the  adoption 
of  these  statutes,  and  in  the  years  1840  and  1841  (c*  318  of  1840 
and  c.  261  of  1841),  the  legislature  passed  acts  (the  latter  being 
an  amendment  of  the  earlier  one)  by  which  trusts  were  authorized 
to  be  created  by  grants,  devises  and  bequests  of  property  to  in- 
corporated colleges  or  other  literary  incorporated  institutions  in 
the  State,  to  be  held  in  trust  for  specific  purposes  comprehended 
in  the  general  objects  authorized  by  their  charters.  The  acts  con- 
tained no  limitation  as  to  the  amount  or  value  of  property  which 
could  be  thus  taken  in  trust  by  the  corporation. 

It  was  held,  however,  by  this  court  in  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424,  that  these  acts  did  not  repeal  or  aflFect  the 
general  law  of  the  State  limiting  and  restricting  the  amount  and 
value  of  property  which  could  be  taken  and  held  by  literary  and 
educational  corporations,  and  it  was  therein  said  that  the  general 
laws  of  the  State  are  in  harmony  with  its  policy,  which  has  been 
uniform  and  consistent,  so  far  as  such  policy  is  indicated  by  legis- 
lation in  relation  to  gifts  in  mortmain,  and  the  powers  of  corpo- 
rations to  take  and  hold  property.  It  was  further  said  that  these 
statutes  (those  of  1840  and  1841)  authorized  the  creation  of  spe- 
cial trusts,  in  furtherance  of  the  objects  of  the  corporations 
named,  but  that  such  trusts  could  be  created,  and  full  effect  given 
to  the  acts  within  the  limits  imposed  by  the  general  laws  upon  the 
power  of  the  corporations  to  acquire  and  hold  property.    There 
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being  no  express  repeal  of  the  general  provisions  of  law  or  repudi- 
ation of  the  uniform  policy  of  the  State,  the  intent  of  the  legisla- 
ture to  do  either,  it  was  said,  could  not  be  implied. 

Thus  the  several  provisions  of  law  relating  to  the  property  of 
corporations  stood  at  the  time  of  the  granting  of  its  charter  to 
Cornell  UniversityJ^Lthe  State  in  1865.  By  c.  585  of  the  laws  of 
that  year,  the  legisiatureTncorporated  and  established  the  Cornell 
University.  In  the  first  section  of  the  act  the  following  language 
is  to  be  found:  The  corporation  hereby  created  shall  have  the 
rights  and  privileges  necessary  to  the  object  of  its  creation  as  de- 
clared in  this  act,  and  in  the  performance  of  its  duties  shall  be  sub- 
ject to  the  provisions  and  may  exercise  the  powers  enumerated  and 
set  forth  in  the  second  article  of  c.  15,  title  I  of  the  Revised  Stat- 
utes of  the  State  of  New  York. 

The  second  article  above  alluded  to  is  entitled  "  Of  the  powers 
and  duties  of  the  trustees  of  colleges,''  and  is  to  be  found  already 
referred  to  (supra)  as  i  Revised  Statutes,  460,  §§  31  to  37.    It  is^^jXIi    >y 
subdivision  4  of  sec.  36  which  authorizes  the  trustees  to  take_and  ^ 

hold  real  or  personal  property  by  gift  or  devise  not  exceeding  the^  ^, 
val  ue  therein  stated.  e^  *  -*^    ...-.-'^  *^ 

Sec.  5  of  the  charter  reads  as  follows : 

"  Sec.  5.  The  corporation  hereby  created  may  hold  real  and  / 
personal  property  not  exceeding  three  millions  of  dollars  in  the  ' 
aggregate. 

These  provisions  in  the  charter,  together  with  the  statutes  above 
alluded  to,  must  be  examined  for  the  purpose  of  discovering,  if 
possible,  what  was  the  legislative  intent  toward  this  corporation 
regarding  property. 

The  learned  counsel  for  the  appellant  claims  at  the  threshold 
that  the  provisions  of  the  Revised  Statutes  as  to  the  incorporation 
of  colleges  (supra),  with  a  single  exception,  were  merely  intended 
to  apply  to  institutions  of  learning  incorporated  by  the  regents  of 
the  university  of  the  State  under  the  general  laws  of  the  State. 
He  argues  that  the  regents  had  power  to  incorporate  a  college  by 
virtue  of  the  provisions  of  the  act  (c.  82)  of  1787,  the  provisions 
of  which  were  re-enacted  in  1813  and  incorporated  subsequently 
into  the  Revised  Statutes,  and  at  that  time,  and  for  many  years 
thereafter,  there  was  no  other  way  of  incorporating  a  college  un- 
less by  a  special  act  of  the  legislature.  Hence,  he  says  these  pro- 
visions of  law,  general  in  their  nature,  applied  to  corporations 
which  were  incorporated  by  the  regents,  and  were  never  supposed 
to  apply  to  corporations  incorporated  by  special  act,  unless  ex- 
pressly made  applicable  in  the  special  act. 

The  counsel  is  right  in  his  statement  as  to  the  fact  when  the 
act  was  passed.  At  that  time  there  was  no  general  law  for  the  in- 
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corporation  of  colleges  or  other  institutions  of  learning,  otlier 
than  by  the  regents,  and  when  they  granted  a  charter  there  can 
be  no  doubt  that  its  provisions  were  affected  by  the  act  as  con- 
tained in  the  Revised  Statutes.  But  the  language  therein  used 
(sec.  31),  that  the  trustees  of  every  college  to  which  a  charter 
shall  be  granted  by  the  State  shall  be  a  corporation,  is  general  in 
its  nature,  and  it  would  seem  to  include  all  cases  embraced  within 
its  language.  That  it  is  superfluous  to  apply  it  to  the  case  of  a 
corporation  which  becomes  such  by  virtue  of  the  very  act  which 
incorporates  it,  is  not  a  conclusive  answer.  It  is  an  argument  from 
the  point  of  view  that  it  was  unnecessary,  but  because  it  was  un- 
necessary is  not  always,  perhaps  even  generally,  an  argument 
against  the  applicability  of  a  statute  to  a  certain  condition  of 
things.  It  is  alike  unnecessary  with  regard  to  colleges  or  acade- 
mies which  were  incorporated  by  the  regents  under  the  power 
granted  them  in  the  acts  of  1787  and  1813,  both  of  which  acts  ex- 
pressly granted  them  power  to  incorporate  colleges  and  academies 
by  giving  them  a  charter.  When  they  did  so  the  college  or  acad- 
emy became  a  corporation  by  virtue  of  those  acts  which  empow- 
ered the  regents  to  incorporate  it.  The  section  (31)  was,  there- 
fore, unnecessary  in  both  cases,  and  yet  it  was  adopted,  and  in  its 
language  it  embraces  all  colleges  to  which  a  charter  is  granted  by 
the  State. 

The  thirty-sixth  section  provides  that  the  trustees  of  every  such 
college  shall  have  power,  among  other  things  (subd.  4),  "  To  take 
and  hold  .  .  .  any  real  and  personal  .  .  .  property,  the 
yearly  income,"  etc. 

I  think  it  plain,  therefore,  that  the  provisions  contained  in  that 
title  would  be  applicable  to  the  Cornell  University,  although  spe- 
cially chartered  by  the  State,  unless  inconsistent  provisions  were  to 
be  found  therein.  The  charter,  however,  in  so  many  words,  makes 
this  title  applicable  to  the  university.  See  sec.  I  of  the  charter, 
part  of  the  language  of  which  is  quoted  supra. 

It  is  true  that  it  states  the  corporation,  in  the  performance  of 
its  duties,  shall  be  subject  to  the  provisions  and  may  exercise  the 
powers  enumerated  in  the  title  mentioned,  among  which  is  the 
right  to  take  and  hold  real  and  personal  property.  But  the  title 
Itself  is  headed  "  Of  the  powers  and  duties  of  the  trustees  of  col- 
leges," and  among  those  powers  and  duties  is  the  right  above  men- 
tioned. I  do  not  think  that  the  use  of  the  words  "  in  the  per- 
formance of  its  duties  "  would  in  any  wise  exclude  the  application 
of  this  fourth  subdivision  of  sec.  36,  and  we  must  look  elsewhere 
for  such  exclusion  if  it  is  to  be  excluded.  That  it  is  to  be  ex- 
cluded all  admit,  but  the  exclusion  is  founded  upon  a  special  pro- 
vision in  the  charter  itself  which  is  wholly  inconsistent  with  its 
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continued  applicability.  The  subdivision  confines  the  taking  and 
holding,  by  gift,  etc.,  of  real  or  personal  property  to  a  yearly  in- 
come not  exceeding  in  value  $25,000,  while  the  charter  permits  it 
to  hold  real  and  personal  property  to  an  amount  not  exceeding 
$3,000,000  in  the  aggregate. 

Both  sides  admit  that  this  subdivision  in  question  is  not  ap- 
plicable— the  respondents,  because  an  inconsistent  provision  in 
the  charter  expunges  it,  while  the  appellant  claims  that  even  if 
there  were  no  inconsistent  provision  in  the  charter,  it  would  still 
be  inapplicable  because  the  statute  only  applies  to  corporations  in- 
corporated by  the  regents.  The  provisions  of  the  charter  are  in- 
consistent, and  still  we  must  look  at  all  the  other  statutes  above 
cited  for  the  purpose  of  discovering  what  the  legislative  intent  is. 
Looking  at  the  general  statutes,  we  find  corporations  have  power 
to  purchase  and  hold  property  necessary  for  the  purposes  of  their 
incorporation,  not  exceeding  the  amount  limited  in  their  charter, 
but  they  cannot  take  by  devise  unless  expressly  authorized  by  their 
charter  or  by  statute  so  to  take.  Then  the  Revised  Statutes  pro- 
hibit corporations  from  possessing  or  exercising  any  corporate 
powers,  except  such  as  are  enumerated  or  are  expressly  given  to 
them  by  their  charters,  or  such  as  shall  be  necessary  to  the  exer- 
cise of  the  powers  so  enumerated  and  given.  The  statutes  also 
allow  the  trustees  of  a  college  to  take  property  by  gift  or  devise 
not  exceeding  a  certain  annual  income,  and  then  come  the  acts  of 
1840-41,  and  then  the  charter  of  this  university.  The  argument 
of  the  learned  counsel  for  the  appellant  is,  as  I  have  said,  based 
upon  the  theory  of  the  utter  inapplicability  of  the  act  of  the  Re- 
vised Statutes  as  to  colleges ;  and  then  he  claims  that  the  acts  of 
1840  and  1841  bestow  a  capacity  to  take  property  by  will  not  ex- 
ceeding the  amount  limited  in  the  charter  of  the  corporation ;  and 
he  claims  also  that  in  this  case  there  is  no  limitation  of  the  power 
in  the  charter  of  the  university  to  take  real  or  personal  property  to 
any  amount,  and  the  only  limitation  there  is  consists  of  a  limitation 
upon  the  power  of  holding  more  than  $3,000,000,  in  the  aggregate, 
He  thus  obtains  the  power  to  take  an  unlimited  amount  of  prop- 
erty by  virtue  of  one  act,  and  a  limitation  is  only  placed  upon  its 
power  to  hold  by  another  act,  and  that  is  the  organic  act  of  in- 
corporation itself. 

I  do  not  think  such  an  interpretation  of  the  statutes  can  be  sus- 
tained. I  think  the  fifth  section  of  the  charter  gives  the  measure 
of  the  power  of  the  university  to  take  as  well  as  to  hold  property. 
The  language  is  an  authority  as  well  as  a  limitation.  It  is  an  au- 
thority to  hold  more  than  the  Revised  Statutes  permitted,  but  it 
shall  not  be  permitted  to  hold  more  than  a  certain  specified 
amount.    And  if  there  were  nothing  said  on  the  subject  of  prop- 
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ertv  in  the  charter,  I  think  the  Revised  Statutes  as  to  the  limita- 
tion  for  colleges  would  apply.  Reading  the  language  in  the  char- 
ter, it  is  difficult  to  imagine  a  holding  without  a  previous  taking 
of  property,  and  the  counsel  for  the  appellant  admits  that  if  there 
were  no  other  statute  providing  for  a  taking  of  property,  the  lan- 
guage of  the  fifth  section  of  the  charter  would  necessarily  imply  a 
right  to  take  in  order  to  hold.  I  do  not  think  that  his  claim  to 
derive  an  unlimited  capacity  to  take  by  virtue  of  the  Laws  of  1840 
and  1 84 1,  when  construed  with  the  other  statutes  and  with  the 
provisions  in  the  charter,  can  be  upheld  as  a  fair  exposition  of  the 
legislative  intent  upon  the  subject.  The  statutes  of  1840  and  1841 
were  passed  for  the  purpose  of  authorizing  the  creation  of  certain 
^special  trusts  in  connection  with  these  educational  institutions, 
which  could  not  have  been  legally  created  prior  to  their  passage, 
and  their  object  did  not  in  the  least  infringe  upon  the  general 
laws  of  the  State  or  its  policy.  As  has  been  said,  their  passage 
did  not  repeal  those  general  laws  limiting  the  amount  or  value  of 
property  which  corporations  might  take  and  hold.  Because  a 
special  statute  contained  provisions  upon  the  subject  of  the  prop- 
erty of  the  corporation  thereby  incorporated,  which  were  incon- 
sistent with  the  general  provisions  contained  in  the  Revised  Stat- 
utes relating  to  the  same  subject,  I  do  not  think  the  effect  was  not 
only  to  render  the  general  law  inapplicable,  but  also  to  twist  the 
provisions  of  the  Law  of  1841  in  relation  to  the  special  trusts 
spoken  of  into  a  permission  outside  of  and  beyond  the  language, 
of  the  charter  to  take  property  without  any  limitation  as  to 
amount  or  value.  That  might  have  been  the  effect  if  the  charter 
had  repealed  those  general  provisions  as  to  this  corporation,  and 
had  made  no  other  provision  regarding  it.  Under  such  circum- 
stances, the  act  of  1841  could  have  been  referred  to  as  per- 
mitting the  corporation  to  take  property  by  devise  and  in  trust 
to  an  extent  unlimited,  but  when  the  same  language  which 
renders  the  general  law  inapplicable  also  gives  a  power  to  hold 
property  to  a  certain  limited  extent,  it  seems  to  me  that  such 
a  power  includes  the  power  to  take  up  to  that  sum,  and  limits  it 
accordingly. 

It  is  said  that  if  the  power  to  take  an  unlimited  amount  of  prop- 
erty and  to  hold  but  a  certain  sum  were  contained  in  the  same  law, 
there  could  be  no  doubt  upon  the  question  of  the  power  to  take. 
That  may  be  so,  for  in  that  case  the  legislative  will  would  have 
been  announced  in  terms  which  could  not  be  misunderstood.  But 
there  is  a  great  difference  between  the  two  cases.  The  question  is 
always  one  of  legislative  intent,  and  the  inquiry  is  whether  the 
statute  of  1 84 1,  providing  for  the  creation  of  trusts,  really  applies 
in  this  instance  to  this  university  so  far  as  an  unlimited  capacity 
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to  take  property  is  concerned.    For  the  reasons  already  stated,  I 
think  it  does  not. 

Looking  for  a  moment  outside  of  and  beyond  the  statute  laws 
of  the  State,  and  in  order  to  strengthen  his  position  regarding 
the  true  construction  to  be  given  that  law  as  to  the  material  dis- 
tinction in  the  case  at  least  of  a  corporation,  between  the  power  to 
take  and  the  power  to  hold  property,  the  counsel  for  the  appel- 
lant has  made  a  most  able  and  learned  argument.  Its  outlines  are, 
in  substance,  as  follows :  A  corporation  at  common  law  could  take 
and  hold  property  by  devise.  At  an  early  stage  in  the  history  of 
the  law  of  England,  relating  to  the  power  of  corporations  to  hold 
real  property,  and  while  the  feudal  system  still  prevailed,  it  was 
enacted  that  no  man  should  alien  his  feud  to  a  corporation  under 
penalty  of  a  forfeiture  thereof  to  his  next  superior,  of  whom  he 
held  the  land ;  and  in  default  of  such  superior  insisting  upon  the 
forfeiture,  then  his  (Superior  might  do  so,  and  thus  on  until  the 
King,  as  the  general  superior  and  lord  of  all,  was  reached.  But 
in  case  the  forfeiture  was  not  insisted  upon,  the  corporation, 
which  had  taken  a  defeasible  title  to  the  land,  could  hold  it  as 
against  all  the  world. 

He  therefore  insists  that  this  distinction  between  taking  and  "S 
holding  strengthens  his  claim  that  the  use  of  the  word  hold  in  ' 
the  charter  was  intentional  and  for  the  specific  purpose  of  permit- 
ting the  corporation  to  take  an  unlimited  amount  of  property  and 
to  hold  only  the  amount  specified.  No  sound  reason  for  giving 
such  unlimited  power  to  take,  while  limiting  the  power  to  hold, 
can,  as  it  seems  to  me,  be  stated.  And  if  such  were  the  intent,  I 
think  it  would  have  been  plainly  stated  in  the  charter  instead  of 
trusting  to  such  a  conjectural  application  to  be  given  to  another 
statute. 

The  counsel  cites  about  all  the  writers  upon  the  subject  of  cor- 
porations, and  they  have  all  adverted  to  this  distinction,  as  ex- 
isting in  relation  to  the  English  corporations  subject  to  the  mort- 
main statutes,  and  they  state  that  licenses  to  hold  in  mortmain 
were  granted  to  such  bodies,  but  without  such  licenses  they  took 
the  title  to  the  real  property  aliened,  subject  only  to  the  right  of 
the  superior  lord  to  enter  and  take  the  land  under  the  power  of 
forfeiture.  The  only  penalty,  therefore,  which  a  corporation 
risked  when  it  took  lands  without  a  license  in  mortmain  was  that 
of  a  forfeiture  of  the  land  to  the  next  superior  of  the  grantor,  and 
so  on  up  to  the  King ;  and  the  counsel  claims  that  in  this  State,  in 
the  case  of  a  corporation  with  unlimited  power  to  take,  but  not  to 
hold  more  than  a  certain  amount,  the  penalty  for  holding  more  is 
that  the  State,  representing  the  whole  people  and  standing  in 
this  respect  in  lieu  of  the  King  (there  being  no  mesne  lords), 
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can  forfeit  the  charter  of  the  corporation  and  thus  prevent  the 
further  holding.  And  assuming  this  to  be  the  fact,  he  uses  it  as 
strengthening  his  argument  as  to  the  existence  of  this  clear  and 
material  distinction  between  taking  and  holding  property. 

The  further  claim  is  then  made  that,  as  title  to  the  property  has 
vested  in  the  corporation,  which,  in  holding  it,  has  become  sub- 
ject to  the  forfeiture  of  its  charter,  the  heirs  or  next  of  kin  of 
the  testator  have  no  more  right  to  raise  the  question  than  any 
other  third  parties  who  have  no  interest  therein.  It  is  said  that 
it  is  a  matter  for  the  State  alone  to  take  cognizance  of,  and  until 
it  does  the  corporation  holds  the  property,  however  much  it  may 
transcend  the  limitation  prescribed  in  its  charter. 

The  counsel  states  accurately  the  law  of  mortmain  in  England 
and  its  consequences  of  possible  forfeiture  of  the  estate  granted, 
and,  until  forfeiture,  the  vesting  of  the  title  in  the  corporation  in- 
defeasible, except  by  the  re-entry  of  the  person  entitled  to  take 
it  by  reason  of  the  forfeiture.  But  the  circumstances  under 
which  lands  are  held  by  citizens  of  New  York,  where  their  tenure 
is  so  wholly  different  from  that  which  prevailed  in  England  when 
the  early  mortmain  acts  were  enacted,  render  any  argument  in 
regard  to  those  acts  and  their  effect  totally  inapplicable  to  the 
case  of  a  corporation  of  this  State.  Taking  the  law  as  it  exists 
in  our  statutes,  including  the  special  provision  upon  the  subject  in 
the  charter  of  the  university,  it  seems  to  me  that  the  provision 
therein  limiting  the  holding  of  property  is,  as  I  have  said,  a  re- 
striction also  upon  the  power  to  take  in  excess  of  the  specified 
amount.  As,  at  common  law,  a  corporation  could  take  real  prop- 
erty in  the  same  way  as  an  individual,  the  consequence  was  that, 
in  England,  large  landed  possessions  were  held  by  religious  cor- 
porations, and,  by  reason  of  alienations  of  real  estate  to  them,  the 
services  due  by  the  vassal  to  the  lord  were  partially,  if  not  total- 
ly, paralyzed,  and  the  chief  lords  lost  their  escheats.  This  was  a 
constantly  growing  and  alarming  evil.  To  remedy  the  difficulty, 
the  first  mortmain  act  was  placed  in  Magna  Charta,  which  de- 
clared all  such  alienations  to  corporations  entirely  void,  and  that 
the  lands  should  revert  to  the  lord  of  the  fee.  It  was  held,  how- 
ever, that  the  reversion  must  be  accomplished  by  an  entry,  and 
then  and  from  that  time  there  was  a  forfeiture,  the  corporation 
having  taken  the  title  and  held  the  property  until  such  forfeiture 
by  re-entry.  Shelf ord  on  Mortmain,  8,  34;  i  Kyd  on  Corp.  81 ; 
Grant  on  Corp.  106. 

Other  statutes  upon  the  subject  were  subsequently  enacted,  all 
for  the  purpose  of  preventing  the  great  accumulation  of  real  prop- 
erty in  the  hands  of  corporations,  and  they  all  provided  substan- 
tially for  a  re-entry  on  the  part  of  the  next  superior  lord  when- 
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ever  lands  had  been  aliened  in  mortmain,  and,  until  such  entry  en- 
forcing the  forfeiture,  the  corporation  held  the  lands.  There  was 
one  law,  directed  against  superstitious  uses  (23  Henry  VIII., 
c.  10),  which  provided  that  the  grant  to  such  uses  for  more  than 
twenty  years  was  absolutely  void,  and  the  estates  thus  aliened 
would  have  gone  to  the  grantor  or  his  heirs,  excepting  for  a  pro- 
vision, subsequently  made,  giving  such  estates  to  the  King.  Wil- 
mot's  Opinions,  9,  10,  in  Attorney-General  v.  Downing,  variously 
reported;  Ambler,  550-571 ;  i  Dick.  414;  3  Ves.  Jr.  714;  5  id.  300; 
8  id.  256.  The  mortmain  statute  (9  George  IL,  c.  36)  renders  all 
devises  to  charitable  uses  void.    Shelford  on  Mortmain,  1 18-120. 

The  nature  of  the  tenure  of  real  property  at  the  time  of  the  pas- 
sage of  the  early  mortmain  acts  in  England  bears  no  resemblance 
to  the  tenure  by  which  a  citizen  of  this  State  holds  lands.  Here 
there  is  no  vassal  and  superior,  but  the  title  is  absolute  in  the 
owner,  and  subject  only  to  the  liability  to  escheat.  Const,  of  N.  Y., 
art.  I,  §  13.  The  escheat  takes  place  when  the  title  to  lands  fails 
through  defect  of  heirs.    Const,  of  N.  Y.,  art.  i,  §  11. 

A  devise  to  a  corporation  which  is  forbidden  to  take  (or  for- 
bidden to  hold,  if  the  word,  under  the  circumstances  of  the  case,  is 
construed  to  include  a  taking  also)  does  not,  therefore,  give  a  title 
subject  to  the  right  of  some  superior  to  claim  a  forfeiture  of  the 
land ;  but  if  it  be  in  violation  of  a  statute,  I  think  the  devise  is  void 
and  the  land  descends  to  the  heir  or  residuary  devisee. 

We  have  not  in  this  State  re-enacted  the  statutes  of  mortmain 
or  generally  assumed  them  to  be  in  force,  and  the  only  legal  check 
to  the  acquisition  of  lands  by  corporations  consists  in  those  special 
restrictions  contained  in  the  acts  by  which  they  are  incorporated, 
and  which  usually  confine  the  capacity  to  purchase  real  estate  to 
specified  and  necessary  objects.  2  Kent's  Com.  282.  Of  course, 
the  restrictions  contained  in  any  general  law,  if  applicable,  must 
also  be  referred  to. 

There  is,  by  reference  to  our  laws,  no  such  necessary  and  uni- 
versal distinction  between  taking  and  holding  property  by  corpo- 
rations, as  is  seen  in  the  laws  of  England  relating  to  alienations 
in  mortmain.  Whether  the  legislature,  when  using  language 
providing  for  a  limitation  upon  holding  property,  meant  to  per- 
mit an  unlimited  taking,  is  a  question  of  legislative  intent ;  and  I 
think  the  general  inference  would  be,  in  the  absence  of  some  plain 
and  controlling  circumstance  to  the  contrary,  that  the  legislative 
body  meant  to  limit  a  taking  as  well  as  a  holding  beyond  the  speci- 
fied amount.  As  is  said  in  the  Chamberlain  Case,  this  is  in  ac- 
cordance with  the  policy  of  the  State,  a  policy  which  has  been  rec- 
ognized as  existing  for  many  years,  and  which  the  courts  have 
concurred  in  approving  and  carrying  out.    I  do  not  think  the  stat- 
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ute  (Laws  of  1779,  c.  25,  §  13)  touches  this  case.  It  provided 
that  the  absolute  property  of  all  lands,  etc.,  and  all  rents,  fran- 
chises, debts,  dues,  duties,  and  services,  escheats  and  forfeitures, 
which  before  the  9th  of  July,  1776,  vested  in  or  belonged  or  were 
due  to  the  Crown  of  Great  Britain,  were  and  forever  after  the  9th 
day  of  July,  1776,  shall  be  vested  in  the  people  of  the  State,  in 
whom  the  sovereignty  and  seigniory  thereof  are  and  were  united 
and  vested. 

The  counsel  for  the  appellant  does  not  claim  that  this  property 
was  itself  forfeited  to  the  State,  if  the  State  should  choose  to  en- 
force the  forfeiture.  His  claim  is,  as  I  understand  it,  that  if  the 
university  exceeded  its  limitation  by  holding  more  property  than 
it  was  allowed  by  law  to  hold,  a  cause  of  forfeiture  of  the  charter 
was  thereby  created,  and  that  in  enforcing  such  forfeiture,  after 
the  payment  of  the  debts  of  the  corporation,  the  rest  of  the  prop- 
erty would  (as  he  insists)  probably  go  to  the  State  because  there 
would  be  no  living  claimant  to  it  who  would  have  any  right  to 
acquire  it.  A  forfeiture  the  State  may  claim  and  may  enforce  at 
pleasure,  when  the  occasion  arises,  but  it  is  a  forfeiture  of  the 
charter  and  not  a  forfeiture  of  the  property  held  by  the  corpora- 
tion. It  is  further  claimed  that  this  distinction  between  the  right 
to  take  and  the  power  to  hold  property  is  one  which  has  been  ad- 
mitted and  enforced  in  the  courts  of  England,  of  this  State,  and  of 
the  other  States  of  the  Union  for  a  long  number  of  years;  and 
that  there  is  no  reason  why  effect  to  such  a  distinction  should  not 
be  given  in  this  case,  the  result  being,  as  is  stated,  that  the  cor- 
poration has  an  unlimited  right  to  take  property  and  also  an  un- 
limited right  to  hold  it  as  against  any  one  but  the  State  in  its 
capacity  of  sovereign.  There  is  undoubtedly  a  distinction  between 
the  right  to  take  and  the  power  to  hold  property  under  some  cir- 
cumstances, the  only  question  being  whether  the  legislature  had 
such  distinction  in  mind  and  meant  to  provide  for  it  in  the  case  in 
hand.  It  is  said  that  an  alien  has  the  right  to  take  property  by 
purchase,  but  he  cannot  hold  it  as  against  the  State.  That  is  so. 
He  takes,  however,  a  defeasible  title,  good  as  to  all  but  the  sover- 
eign power,  which  must  take  it  upon  office  found  or  by  escheat. 
Wright  z'.  Saddler,  20  N.  Y.  320. 

In  such  case  it  is  not  exactly  an  accurate  description  of  the 
alien's  title  to  simply  say  that  he  can  take  but  cannot  hold.  That  is 
a  contradiction  in  terms.  If  he  take,  he  must  hold,  if  for  but  a 
fractional  part  of  a  second  of  time.  The  expression  is  but  a  short 
one  for  the  statement  that  he  cannot  hold,  as  against  the  claim  of 
the  State,  where  properly  made  and  enforced.  The  same  expres- 
sion is  used  in  the  case  of  a  corporation  under  the  mortmain  laws, 
that  it  can  take  but  not  hold,  the  meaning  being  that  it  cannot 
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hold  as  against  the  claim  for  forfeiture  when  made  by  the  next 
superior  lord  of  the  grantor  of  the  lands.  That  the  words  lose 
all  their  meaning  when  wrenched  from  the  circumstances  under 
which  they  were  used,  and  applied  to  corporations  existing  by  vir- 
tue of  the  laws  of  this  State,  seems  to  me  a  plain  proposition. 

The  counsel  has,  however,  with  great  industry  and  research, 
cited  a  number  of  cases  from  our  own  courts  and  those  in  other 
States,  where  this  distinction,  he  claims,  has  been  admitted,  and  in 
cases,  too,  where  the  principles  involved  were  similar  to  the  case 
at  bar  (one  or  two  being,  he  says,  precisely  like  it),  and  where  it 
has  been  held  that  in  such  cases,  although  the  corporation  has 
violated  the  law  of  its  being,  yet  no  one  but  the  State  could  take 
advantage  thereof. 

I  think  that,  with  the  exception  of  one  case,  they  were  all  en- 
tirely different  from  this  one,  and  the  decisions  were  based  upon  a 
totally  different  and  probably  a  perfectly  unassailable  ground.^ 

But  it  is  said  that  where  property  is  given  to  a  corporation 
which  has  power  to  take  or  hold  under  some  circumstances,  the 
title  vests  in  the  corporation,  for  otherwise  the  State  would  never 
obtain  the  right  to  forfeit  even  the  charter  for  a  violation  thereof. 
The  argument  is,  the  corporation  would  answer  a  claim  to  forfeit 
the  charter  by  the  fact  that  the  charter  precluded  it  from  taking 
such  property,  and,  therefore,  as  it  could  not,  it  had  not  done  so. 
I  do  not  see  the  force  of  the  argument.  The  charter  may  pre- 
clude the  rightful  taking  of  the  property  by  the  corporation,  and 
may  prevent  the  legal  title  from  vesting  in  it,  but  that  has  nothing 
to  do  with  the  fact  that,  nevertheless,  the  corporation  has,  as  a 
physical  act,  taken  the  property  and  may  be  insisting  upon  its  right 
to  keep  it  as  matter  of  law.  In  such  case  can  there  be  any  doubt 
that  the  corporation  has  taken  and  is  holding  the  property  as  its 
own  and  in  defiance  of  the  charter,  and  that  it  may  be  punished  by 
having  its  charter  forfeited,  although  the  rightful  owner  of  the 
property  may  thereafter  obtain  his  own?  The  fact  that  he  does 
obtain  it  is  no  answer  to  the  other  fact  that  the  corporation  had 
taken  it,  nor  is  it  any  legal  answer  to  the  claim  of  forfeiture  of  the 
charter,  on  the  part  of  the  State,  that  it  was  unsuccessful  in  con- 
tinuing to  hold  the  property  against  the  charter  provisions. 

Although  we  never  adopted  or  enacted  the  English  statutes  of 
mortmain,  yet  in  this,  as  in  other  States,  we  have  a  decided  mort- 
main policy.  It  is  found  in  our  statute  in  relation  to  wills,  pro- 
hibiting a  devise  to  a  corporation  unless  specially  permitted  by  its 
charter  or  by  some  statute  to  take  property  by  devise. 

"  It  is  a  statute  of  mortmain,  resting  on  a  mortmain  policy  as 
distinctly  as  any  act  of  the  British  Parliament.     .     .     .     The  ne- 

*The  citation  and  discussion  of  these  cases  have  been  omitted. — Ed. 
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cessity  is  recognized  of  forbidding  the  acquisition  by  will,  unless 
the  legislature,  in  granting  the  charter,  and  in  full  view  of  the  rea- 
sons for  so  doing,  think  proper  to  confer  the  power  in  express 
terms.  .  .  .  Nor  is  this  necessity  by  any  means  a  fanciful  one. 
It  is  eminently  praiseworthy  to  give  in  the  interest  of  charity  and 
religion.  But  in  the  last  hours  of  life  exaggerated  impressions 
of  charitable  or  religious  duty  often  obscure  the  judgment  of  men 
and  subject  them  to  undue  influence  and  persuasion.  Against 
these  the  statute  is  intended  to  guard,  because  it  is  in  behalf  of 
associations  incorporated  for  pious  and  benevolent  purposes  that 
the  sentiments  of  men  in  such  situations  are  most  generally  ap- 
pealed to.  The  enactment  is,  therefore,  prohibitory  and  it  ought 
to  be  expounded  and  applied  in  that  sense."  Per  Comstock,  Ch.  J., 
in  Downing  v,  Marshall,  23  N.  Y.  366,  387. 

"  Judges  have  given  the  widest  possible  scope  to  statutes  in  re- 
straint of  the  disposal  of  property  in  mortmain,  and  have  been 
astute  in  their  arguments  for  the  application  of  such  statutes  to 
cases  as  they  arose."  Per  Gibson,  Ch.  J.,  Hillyard  v.  Miller,  10 
Penn.  326.  "  The  courts  ought  not  to  impute  an  intent  to  the 
legislature  not  clearly  expressed,  in  direct  hostility  to  the  tradi- 
tions and  policy  of  the  past.  .  .  .  Qaiming  property  and 
seeking  the  aid  of  the  courts  to  reach  it,  the  corporation  can  rely 
only  on  the  warrant  and  authority  conferred  by  law,  and  cannot 
claim  in  transgression  or  excess  of  that  authority.  .  .  . 
Doubtless  the  restriction  upon  corporations  is  a  governmental 
regulation,  and  one  of  policy,  and  to  be  enforced  by  the  Gov- 
ernment ;  but  an  individual  whose  interests  will  be  affected  by  a 
transgression  of  the  rule  may  assert  and  insist  upon  the  limitation 
as  a  restriction  upon  the  power  of  the  corporation  to  take."  Per 
Allen,  J.,  in  Chamberlain  v.  Chamberlain,  43  N.  Y.  424-439. 

Under  our  general  statutes  upon  the  subject  of  the  right  to 
take  or  hold  property  by  corporations,  and  reading  them  in  con- 
nection with  the  provisions  of  the  charter  of  the  university,  we 
should  be  astute  in  our  arguments  against  the  application  of  the 
mortmain  statutes  instead  of  in  favor  of  them,  if  we  should  de- 
cide that  the  language  of  the  charter  did  not  apply  as  well  to  a 
taking  as  of  a  holding  of  property  beyond  the  expressed  limit. 

There  can  be  no  doubt  that  it  is  the  law,  in  this  State  at  least, 
that  if  there  be  a  prohibition  against  the  taking  of  property  be- 
yond a  certain  amount  or  value,  a  devise  or  bequest  to  a  corpora- 
tion of  property  which  will  exceed  the  amount  or  value  which  the 
corporation  is  permitted  to  take,  will  be  void  for  the  excess.  This 
is  expressly  decided  in  the  Chamberlain  case,  and  we  think  it  was 
rightly  decided.  Nor  is  there  any  doubt  that  in  such  a  case  the 
heirs  or  next  of  kin  can  raise  the  question.     This  was  also  decided 
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in  the  same  case.  See  also  White  v.  Howard,  46  N.  Y.  144. 
When  we  come  to  the  conclusion,  therefore,  that  this  university 
is  by  law  precluded  (or  was  precluded  at  the  time  of  the  death  of 
Mrs.  Fiske)  from  taking  more  than  the  amount  of  property  lim- 
ited in  its  charter,  we  bring  the  case  precisely  within  the  rules  laid 
down  in  the  cases  just  cited. 

The  language  of  Beasley,  Ch.  J.,  in  the  case  of  De  Camp  v, 
Dobbins,  31  N.  J.  Eq.  690,  is  very  appropriate  here.  He  says: 
"  Nor  can  I  assent  to  the  other  proposition  that  if,  as  the  con- 
tention assumes,  this  bequest  is  violative  of  the  law  if  carried  into 
effect,  that  none  but  the  State  can  intervene.  I  find  no  warrant 
for  such  a  doctrine,  either  in  the  legal  principles  belonging  to  the 
subject  or  in  the  adjudications.  There  can  be  no  doubt  that  there 
are  cases  in  which,  where  a  corporation  has  acquired  rights  of 
property  to  an  extent  or  in  a  manner  unwarranted  by  its  charter, 
no  one  but  the  public  can  have  the  right  to  complain.  A  grantor 
making  title  to  a  corporation  might  be  estopped  from  questioning 
the  effect  of  his  own  conveyance.  So  a  mere  stranger  could  not 
question  such  a  corporate  title.  But  I  have  not  observed  any  de- 
cision that  asserts,  where  a  title  is  created  by  devise  which  vests 
in  a  corporation  for  its  own  use  a  larger  quantity  of  property  than 
the  laws  authorize,  that  the  heir-at-law  has  no  right  to  make  ob- 
jection. The  authorities  referred  to  do  not  lend  countenance  to 
such  a  doctrine."  The  learned  judge  refers  to  the  cases  of  Bo- 
gardus  v.  Trinity  Church  and  Leazure  v.  Hillegas  (both  cited 
supra),  and  continues:  "These  cases  rest  on  the  obvious  prin- 
ciple that  the  capacity  of  the  corporate  body  to  become  the 
grantee  in  the  given  case  cannot  be  challenged  by  a  party  who 
does  not  stand  in  a  position  to  raise  the  question.  In  such  a 
position  it  would  be  true  that  the  State  alone  could  object  to  such 
corporate  act.  But  such  instances  are  to  be  discriminated  from 
that  other  class,  where  the  corporation  claims  to  take  and  hold 
by  devise,  in  contravention  of  law,  and  the  heir  of  the  devisor  is 
the  party  complaining.  In  this  latter  situation  the  doctrine  en- 
forced in  the  cases  does  not  apply.  ...  I  have  no  doubt 
that  the  heir-at-law  has  a  standing  in  court  to  raise  such  a  con- 
tention, and  that  in  a  court  of  equity  he  would  be  entitled  to  pre- 
vail if  he  could  succeed  in  establishing  the  proposition  on  which 
such  defense  rests."  The  court  affirmed  the  judgment  below  on 
the  ground  that  the  corporation  was  not  prohibited  from  taking 
the  property. 

The  counsel  claims,  however,  that  a  devise  to  a  corporation 
vests  the  title  in  it,  so  far  as  the  question  of  capacity  is  concerned, 
whenever  it  would  in  the  case  of  a  sale  for  a  valuable  considera- 
tion.    Hence  he  says  that  the  cases  of  sales  above  cited  are  de- 
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cisive  of  this,  if  they  be  admitted  as  well  decided.  In  the  case  of 
an  executed  sale,  however,  the  question  of  ultra  vires,  as  set  forth 
in  the  modern  cases,  comes  in  play,  and  the  question  of  a  want  of 
title  in  the  corporation  in  such  case  would  not  be  permitted  to  be 
raised  by  the  grantor  or  his  heirs,  because  it  would  be  against 
justice  and  would  accomplish  a  legal  wrong.  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62. 

The  question  of  an  executed  gift  without  consideration  by  a 
donor,  by  an  absolute  delivery  to  a  corporation  without  power  to 
take,  is  also  instanced,  and  the  question  is  asked  whether  the  title 
vests  in  such  a  case  in  the  corporation  so  that  the  donor  or  his 
heirs  could  not  recover  it  back,  and  if  it  does,  the  counsel  asks  where 
is  the  difference  in  the  two  cases.  It  is  time  enough  to  decide  such 
a  case  when  it  arises.  But  it  seems  to  me  there  is  a  decided  dif- 
ference. In  the  one  case  the  gift  is  made  inter  vivos  by  the  abso- 
lute owner,  and  it  is  made  effectual  as  to  him  by  a  delivery.  In 
such  case  it  would  seem  that  he  stands  in  no  position  to  ask  the 
aid  of  the  court  to  get  him  out  of  a  situation  into  which  he  volun- 


*/l^<  tarily  entered  with  his  eyes  open,  and  the  court  might  well  say 
to  him  that  he  stood  in  no  position  to  attack  the  right  of  his  donee 
to  property  which  he  freely  and  absolutely  gave  it.  As  to  his  heirs 
it  could  be  said  that  their  ancestor  had  made  a  disposition  of 
property  which  was  absolutely  his  own  in  his  lifetime,  and  in  such 
a  way  that  he  could  not  question  its  validity,  and  that  as  he  could 
not,  they  succeeding  only  to  his  rights,  were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is  essentially  different. 
The  will  does  not  take  effect  until  the  testator's  death,  and  then, 
if  his  property  is  not  legally  devised  or  bequeathed,  no  title  vests 
for  a  single  moment  in  the  devisee  or  legatee,  but  it  vests  instantly 
in  the  heir  or  next  of  kin ;  and  the  corporation  claiming  under  the 
will  asks  the  aid  of  the  law  to  give  the  property  to  it,  and  in  so 
doing  it  must  show  the  authority  it  has  to  take.  And  if  there  were 
only  a  prohibition  in  words  against  holding  the  property,  would 
the  law  not  be  doing  a  vain  thing  in  handing  it  over  to  a  corpo- 
ration which  by  the  very  fact  of  holding  would  render  itself  liable 
to  have  its  charter  forfeited  on  that  account?  Would  not  the  pro- 
hibition against  holding  be  properly  and  necessarily  construed  as 
a  prohibition  against  taking  also? 

Is  not  this  an  argument  against  the  right  of  the  corporation  to 
take,  if  by  holding  it  is  thus  rendered  liable  to  such  a  penalty? 
And  is  it  not  an  argument  in  favor  of  the  construction  of  the  lan- 
guage in  the  charter  that  the  limitation  upon  the  power  to  hold 
property  is,  under  all  the  circumstances,  a  limitation  upon  the 
power  to  take  any  more  than  it  can  legally  and  properly  hold  ? 

One  more  statement  must  be  noticed.     It  is  said  that  as  the 
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legislature,  subsequently  to  the  death  of  Mrs.  Fiske,  passed  an  act 
which  took  away  any  limitation  on  the  power  of  the  university  to 
hold  property,  this  action  of  the  legislative  department  of  the  Gov- 
ernment throws  a  strong  light  upon  what  is  the  policy  of  the 
State  regarding  institutions  of  learning,  and,  in  the  view  of  appel- 
lant's counsel,  waives  the  right  which  might  have  existed  on  the 
part  of  the  State  to  claim  a  forfeiture  of  the  charter  of  the  cor- 
poration. But  the  policy  of  the  State  in  relation  to  what  may  be 
called  its  mortmain  laws  is  to  be  gathered  from  its  statutes  of 
general  application  on  that  subject,  and  cannot  be  said  to  be 
altered  by  the  passage  of  special  acts  regarding  particular  cor- 
porations. 

Nor  do  I  think  the  counsel  for  appellant  shows  any  change  in 
the  general  policy  of  the  State  by  referring  to  the  acts  of  1840  and 
1841,  already  cited,  as  indicating  a  purpose  to  open  the  door  to 
an  unlimited  accumulation  of  property  by  educational  institutions 
in  general.  Those  acts,  as  has  been  said,  did  not  enlarge  the 
capacity  of  corporations  to  take  property  more  than  they  could 
take  under  the  general  laws.  The  act  of  1864,  as  to  union  and 
high  schools,  by  which  the  board  of  education  has  power  to  take 
and  hold  property  for  educational  purposes,  and  where  permis- 
sion was  given  to  bequeath  property  to  the  State  or  to  the  super- 
intendent of  public  instruction  for  the  support  or  benefit  of  com- 
mon schools,  or  to  any  county  or  district  school  commissioner,  for 
such  support,  does  not  betray  any  change  in  the  policy  of  the 
State  upon  this  subject.  The  bequests  spoken  of  are  to  the  polit- 
ical subdivisions  of  the  State  or  to  the  State  itself  as  a  corpora- 
tion, but  in  its  political  capacity,  and  the  property  remains  to  be 
administered  by  the  State  officials  or  the  officers  of  such  political 
subdivisions,  for  the  purposes  of  education  in  the  common  or  high 
schools  which  the  people  are  taxed  to  support.  This  is  an  en- 
tirely different  thing  from  gifts  to  what  may  be  termed  a  private 
educational  establishment.  Our  courts  have  been  quite  unanimous 
in  their  opinions  as  to  what  the  policy  of  the  State  was  and  is  on 
this  matter ;  and  the  extracts  I  have  made  regarding  it,  from  the 
opinions  of  two  very  eminent  former  judges  of  this  court,  could 
be  added  to  very  largely  by  citing  opinions  of  other  judges  in  our 
own  State,  but  it  is  not  necessary. 

However  perfect  may  be  the  waiver  in  the  act  alluded  to,  of  the 
right  of  the  State  to  forfeit  the  charter  of  this  university  on  ac- 
count of  any  alleged  violation  thereof,  such  act  can,  of  course, 
have  no  possible  effect  upon  rights  of  property  which  vested  at  the 
death  of  Mrs.  Fiske  and  before  the  passage  of  the  act  in  question. 
White  V.  Howard,  46  N.  Y.  144. 

The  counsel  asks  what  is  to  be  done  in  regard  to  the  real  prop- 
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erty  in  other  States,  if  we  hold  this  corporation  has  no  power  to 
take  any  more  property  ?  It  is  said  the  surrogate  has  found,  as  a 
fact,  that  the  university  had  legal  capacity  to  take  and  did  take  by 
devise  all  the  real  property  the  title  to  which  was  in  Mrs.  Fiske 
at  the  time  of  her  death,  in  those  States.  He  says  the  title  to  real 
estate  is  governed  by  the  laws  of  the  States  where  the  real  prop- 
erty is  situated.  And  that  in  the  States  in  question  it  is  held  that 
a  corporation  can  take  under  such  circumstances  as  this  case. 
This  will  devises  no  real  estate  to  Cornell  University. 

It  gives  to  the  university  $40,000,  in  trust,  for  the  erection  and 
furnishing  and  support  and  maintenance  of  a  hospital ;  $50,000, 
in  trust,  for  completing  and  perfecting  the  McGraw  building; 
$200,000,  in  trust,  for  the  McGraw  library  fund,  and  it  gives  and 
devises  the  residue  of  the  property  of  the  testatrix,  if  any,  to  be 
added  to  the  last-mentioned  fund.  It  then  directs  that  the  estate 
of  the  testatrix  shall  be  converted  into  money  or  available  secu- 
rities by  her  executor  as  soon  as  it  can  be  done,  having  in  view  the 
best  interests  of  the  estate.  This  direction  to  convert  operated 
as  an  equitable  conversion  of  the  estate  of  the  testatrix  into  money 
or  available  securities,  and  hence  no  real  estate  in  other  States  has 
been  devised  by  her  to  the  university.  It  is  needless  to  inquire 
what  would  have  been  the  rule  in  case  real  estate  in  other  States 
had  been  specifically  devised  to  the  university,  while  this  court 
should  at  the  same  time  decide  that  it  held  property  up  to  its  char- 
ter limit,  and  that  it  had  no  capacity  to  take  or  hold  any  more  real 
or  personal  property  than  the  amount  specified  in  its  charter. 

Upon  a  review  of  the  whole  question  as  to  the  proper  construc- 
tion of  the  legislation,  general  and  special,  affecting  this  univer- 
sity, I  am  of  the  opinion  that  it  had  no  power  to  take  or  hold  any 
more  real  and  personal  property  than  $3,000,000  in  the  aggregate. 

2.  Coming  to  the  conclusion  i  have  on  the  first  branch  of  the 
case,  it  becomes  necessary  to  examine  the  second  and  only  re- 
maining question,  viz. :  Does  this  property,  if  taken  and  held  by 
the  university,  exceed  the  amount  which  by  law  it  can  hold  ?^ 

Under  such  circumstances  the  university  could  not  take  the 
various  legacies  bequeathed  to  it  by  her  will. 

The  judgment  of  the  General  Term  should  therefore  be  af- 
firmed, with  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 

*  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
— Ed. 
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CASE   V.    KELLY. 

In  the  Supreme  Court  of  the  United  States,  January  6, 

1890. 

[Reported  in  133  United  States  Reports  21.] 

The  case,  as  stated  by  the  court,  was  as  follows : 
The  Green  Bay  &  Minnesota  Railroad  Co.  being  in  the  hands 
of  a  receiver,  namely,  Timothy  Case,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Wisconsin,  in  a  suit  by 
the  Farmers'  Loan  and  Trust  Co.,  to  foreclose  a  mortgage  on  said 
railroad,  said  receiver  was  directed  by  the  court  to  take  possession 
of  all  the  property,  real  and  personal,  of  said  company,  namely, 
its  road-bed,  lands,  right  of  way,  and  all  its  other  property  and 
rights  whatsoever,  with  authority  to  bring  suits  in  the  name  of  the 
railroad  company  as  he  should  be  advised  by  counsel  to  be  neces- 
sary. Under  this  order  Mr.  Case,  as  receiver,  brought  the  present 
suit,  stating  that  he  sues  in  behalf  of  said  railroad  company,  and 
as  receiver,  the  defendants,  David  M.  Kelly,  Henry  Ketchum,  and 
George  Hiles  and  the  Arcadia  Mineral  Spring  Co.,  a  corporation 
created  by  the  laws  of  the  State  of  Wisconsin. 

The  allegations  of  the  bill  are  that  the  defendants,  Kelly, 
Ketchum,  and  Hiles,  who  were  officers  of  the  railroad  company 
during  its  period  of  construction,  had  procured  numerous  dona- 
tions of  land  from  citizens  who  were  interested  in  the  construction 
of  the  road,  along  its  line,  intended  to  'be  for  the  use  and  benefit 
of  the  railroad  company,  and  to  assist  it  in  such  construction. 
The  fundamental  allegation  of  the  bill  is  that  these  defendants, 
representing  to  the  persons  who  made  the  donations  that  they 
were  officers  of  the  road,  and  soliciting  these  grants  for 
the  benefit  of  the  road,  took  the  conveyances  to  themselves  indi- 
vidually ;  that  they  did  this  in  a  fraudulent  manner  by  making  the 
grantors  in  the  conveyances  believe  that  they,  as  the  officers  of 
the  company,  could  receive  the  conveyances  for  the  benefit  of  the 
road ;  and  that  either  the  grantors  did  not  really  know  to  whom 
the  conveyances  were  made,  or  were  induced  to  believe  that  when 
made  the  grantees  held  the  lands  as  a  trust  for  the  benefit  of  the 
road.  These  defendants  not  recognizing  this  trust,  and  the  con- 
veyances on  their  faces  being  merely  conveyances  to  the  individ- 
uds,  either  separately  or  collectively,  to  wit,  to  Ketchum,  Kelly, 
and  Hiles,  who  now  refuse  to  convey  to  the  company  or  to  admit 
its  right  to  the  lands,  this  suit  is  brought  to  have  a  declaration  of 
the  trust  made  by  the  court  and  a  decree  ordering  conveyances 
by  the  defendants  of  the  land  to  the  corporation. 
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It  is  further  alleged  that  the  mortgage  in  process  of  foreclosure 
in  the  court  under  which  Case  is  acting  as  receiver  covered  all 
the  lands  of  the  corporation,  and  would  cover  these  lands  if  the 
title  of  the  corporation  in  them  was  established. 

The  defendants,  Kelly,  Ketchum,  and  Hiles,  filed  answers,  in 
which  they  denied  all  fraud  or  deception,  denied  that  they  held 
the  lands  in  trust  for  the  railroad  company,  and  denied  the  right 
of  plaintiff  to  any  relief.  A  decree  for  want  of  an  answer  was 
taken  pro  confesso  against  the  Arcadia  Mineral  Spring  Co.; 
replications  were  filed  to  the  answers,  the  case  was  put  at  issue  as 
regards  the  three  principal  defendants,  and  an  immense  mass  of 
testimony,  documentary  and  otherwise,  was  taken. 

The  Circuit  Court  on  the  hearing  was  of  opinion  that  the  con- 
veyances made  by  various  persons  to  Kelly  and  Ketchum  and 
Hiles  of  the  lands  described  in  the  bill  were  made  by  the  grantors 
and  received  by  the  defendants  as  contributions  to  the  railroad 
company  to  aid  in  the  construction  of  its  road;  and  that  if  the 
railroad  company  had  authority  by  law  to  receive  such  grants  and 
to  hold  such  real  estate,  it  would  be  entitled  to  the  relief  sought 
in  the  bill  in  this  case.  But  being  also  of  opinion  that,  by  the  laws 
of  Wisconsin,  and  under  its  charter,  it  could  only  receive  and  hold 
lands  for  the  defined  purposes  of  Jhe  road,  it  held  that  only  such 
lands  as  were  necessary  and  proper  forthe  immediate  use  of  the 
road  could  be  recovered  in  this  suit.  Case  v.  Kelly,  13  Am.  and 
Eng.  Railroad  Cas.  70.  It  therefore  entered  the  following  inter- 
locutory decree : 

"  This  day  came  the  parties,  by  their  counsel,  and,  on  considera- 
tion of  the  pleadings  and  proofs  in  this  cause  and  the  arguments 
of  counsel  thereon,  it  is  ordered,  adjudged,  and  decreed  by  the 
court  that  the  complainant  is  entitled  to  recover  from  the  defend- 
ants the  title  and  possession  of  all  such  lands  mentioned  in  the  bill 
of  complaint  as  are  required  by  the  railroad  company  for  right  of 
way,  depot  buildings,  and  other  necessary  railroad  purposes,  as 
described  and  limited  in  the  charter  of  the  company,  and  that  the 
bill  of  complaint  as  to  all  other  portions  of  the  lands  described 
therein  be  dismissed. 

"  For  the  purpose  of  ascertaining  what  lands  are  required  for 
right  of  way,  depot  grounds,  and  other  railroad  purposes,  as  above 
stated,  and  also  the  extent  and  value  of  any  improvements  made 
by  defendants,  this  cause  is  referred  to  Hon.  James  H.  Howe,  as 
special  master  of  this  court,  who  will  take  such  additional  proof 
as  either  party  may  offer  upon  reasonable  notice,  the  evidence  to 
close  by  the  first  day  of  October  next,  and  the  report  of  the  master 
to  be  filed  herein  by  the  20th  day  of  October  next.  The  master 
will  accompany  his  report  with  such  reasons  as  he  may  deem 
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proper  in  support  of  the  conclusions  reached  by  him.  For  that 
purpose  he  may  visit  the  premises  and  report  the  result  of  his 
personal  examination." 

The  master  made  his  report,  accompanied  by  the  testimony,  to 
which  exceptions  were  taken  both  by  Case,  the  receiver,  and  by 
the  defendants,  Hiles  and  Kelly,  which  exceptions  were  overruled 
by  the  court,  and  a  final  decree  entered.  From  this  the  present 
appeal  is  taken. 

That  decree,  after  specifying  certain  pieces  of  land  which  the 
court  considered  as  necessary  and  proper  to  the  road  for  its  use 
in  the  way  of  track,  right  of  way,  depots,  and  other  similar, 
proper,  and  necessary  uses,  ordered  the  conveyance  of  these  pieces 
of  land  by  Kelly  and  by  Ketchum  and  by  Hiles  and  by  the  Arcadia 
Mineral  Spring  Co.  to  the  railroad  company.  It  also  directed  a 
master  to  ascertain  and  report  the  value  of  certain  improvements 
made  by  Hiles  upon  a  portion  of  this  property,  and  report  the  same 
to  the  court,  for  which  Hiles  was  to  be  paid  in  case  complainant 
should  elect  to  take  such  improvements. 

Walter  C.  Lamed,  with  whom  was  Herbert  M.  Turner  on  the 
brief,  for  appellant. 

George  H.  Noyes  for  appellee. 

Miller,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  principal  question  suggested  by  this  appeal  is  whether  the 
complainant,  as  representing  the  railroad  company,  can  maintain 
a  suit  for  these  lands ;  that  is  to  say,  whether  the  company  was 
endowed  by  the  legislature  of  Wisconsin  with  a  capacity  to  receive 
an  indefinite  quantity  of  lands,  with  no  limitation  upon  their  use, 
or  upon  their  sale,  or  whether  they  were  limited  to  the  lands 
necessary  to  such  uses  as  were  appropriate  to  the  operations  of 
a  railroad. 

It  is  not  pretended  that  there  is  any  general  statute  of  the  State 
of  Wisconsin  which  authorizes  either  this  company  or  any  other 
corporation  to  purchase  and  hold  lands  indefinitely,  as  an  individ- 
ual could  do,  without  regard  to  the  uses  to  be  made  of  such  real 
estate.  The  charter  of  the  company,  approved  April  12,  1866, 
Private  Laws  Wis.,  1866,  c.  540,  p.  1331,  authorizes  it  to  acquire 
real  estate,  namely,  the  fee  simple  in  lands,  tenements,  and  ease- 
ments, for  their  legitimate  use  for  railroad  purposes.  It  is  thus 
authorized  to  take  lands  one  hundred  feet  in  width  for  right  of 
way,  and  also  such  as  is  needed  for  depot  buildings,  stopping- 
stages,  station-houses,  freight-houses,  warehouses,  engine-houses, 
machine-shops,  factories,  and  for  purposes  connected  with  the  use 
and  management  of  the  railroad.  This  enumeration  of  the  pur- 
poses for  which  the  corporation  could  acquire  title  to  real  estate 
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\  must  necessarily  be  held  exclusive  of  all  other  purposes,  and,  as 
\  the  court  said  at  the  time  of  making  its  interlocutory  decree,  "  It 
\  was  not  authorized  by  its  charter  to  take  lands  for  speculative  or 
■  farming  purposes." 

It  must  be  held,  therefore,  that  there  was  no  authority  under 
the  laws  of  Wisconsin  for  this  corporation  to  receive  an  indefinite 
quantity  of  lands,  whether  by  purchase  or  gift,  to  be  converted 
into  money  or  held  for  any  other  purposes  than  those  mentioned 
in  its  act  of  incorporation. 

To  this  view  of  the  subject  counsel  urges  several  objections. 
The  first  of  these  which  we  will  notice  is  that  the  charter  of  the 
corporation  is  a  private  act  of  which  the  court  cannot  take  judicial 
notice,  and  that  as  it  was  not  pleaded  nor  offered  in  evidence,  nor 
otherwise  brought  to  the  attention  of  the  court,  it  could  not  be 
the  foundation  of  its  judgment.  To  this  there  are  two  sufficient 
answers.  The  first  of  which  is  that  if  the  statute  creating  this 
corporation  gave  it  no  power  to  receive  and  hold  lands  in  the 
manner  we  have  mentioned,  then  it  had  no  such  power  by  virtue 
of  any  law  of  the  State  of  Wisconsin ;  for  a  corporation,  in  order 
to  be  entitled  to  buy  and  sell,  to  receive  and  hold,  the  title  to  real 
estate,  must  have  some  statutory  authority  of  the  State  in  which 
such  lands  lie  to  enable  it  to  do  so,  and  the  absence  of  such  pro- 
vision in  the  law  of  its  incorporation  does  not  create  any  general 
statute  which  authorizes  any  such  right. 

Another  answer  is  that  in  the  charter  of  the  railroad  company 
itself,  Laws  of  Wisconsin  of  1866,  c.  540,  sec.  14,  it  is  expressly 
enacted  that  "  this  act  is  hereby  declared  to  be  a  public  act,  and 
shall  take  effect  and  be  in  force  from  and  after  its  passage  and 
publication."  To  this  it  is  replied  by  counsel  for  appellant  that 
the  statute  of  Wisconsin  cannot  make  that  a  public  law  which  in 
its  essential  nature  is  a  private  law.  However  this  may  be,  we  do 
not  doubt  the  authority  of  the  legislature  of  a  State  to  enact  that 
after  the  passage  and  publication  of  one  of  its  statutes  the  courts 
of  the  State  shall  be  bound  to  take  judicial  notice  of  it  without  its 
being  pleaded  or  proven  before  them.  This  rule,  thus  prescribed 
for  the  government  of  the  courts  of  the  States,  must  be  binding 
in  proceedings  in  federal  courts  in  the  same  State.  Indeed,  the 
distinction  between  public  and  private  acts  has  become  very  arti- 
ficial and  shadowy  since  legislative  bodies  have  adopted  the  prin- 
ciple of  publishing  in  printed  form  all  statutes  which  they  pass. 
Some  of  the  States  keep  up  the  distinction  by  making  a  difference 
in  the  manner  in  which  public  and  private  acts  shall  be  published, 
and  in  such  cases  this  difference  is  to  be  observed  and  may  become 
of  some  consequence,  but  the  power  of  the  legislature  to  declare 
in  any  case  that  after  the  passage  and  publication  of  any  of  its 
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laws  they  shall  be  judicially  noticed  as  public  acts  cannot,  we 
think,  be  doubted. 

It  is  next  objected  to  the  principle  adopted  by  the  court  that  the 
limitation  upon  the  power  of  the  corporation  to  receive  land  is  one 
which  concerns  the  State  alone,  and  the  title  to  such  lands  in  a 
corporation  can  only  be  defeated  by  a  proceeding  in  the  nature  of 
a  quo  warranto  on  behalf  of  the  State.  The  case  of  National 
Bank  v,  Matthews,  98  U.  S.  621,  is  strenuously  relied  on  to  sup- 
port this  view.  We  need  not  stop  here  to  inquire  whether  this 
company  can  hold  title  to  lands,  which  it  is  impliedly  forbidden  to 
do  by  its  charter,  because  the  case  before  us  is  not  one  in  which 
the  title  to  the  lands  in  question  has  ever  been  vested  in  the  rail- 
road company,  or  attempted  to  be  so  vested.  The  railroad  com- 
pany is  plaintiff  in  this  action,  and  is  seeking  to  obtain  the  title 
to  such  lands.  It  has  no  authority  by  the  statute  to  receive  such 
title  and  to  own  such  lands,  and  the  question  here  is  not  whether 
the  courts  would  deprive  it  of  such  lands  if  they  had  been  con- 
veyed to  it,  but  whether  they  will  aid  it  to  violate  the  law  and 
obtain  a  title  which  it  has  no  power  to  hold.  We  think  the  ques- 
tions are  very  different  ones,  and  that  while  a  court  might  hesitate 
to  declare  the  title  to  lands  received  already,  and  in  the  possession 
and  ownership  of  the  company,  void  on  the  principle  that  they  had 
no  authority  to  take  such  lands,  it  is  very  clear  that  it  will  not 
make  itself  the  active  agent  in  behalf  of  the  company  in  violating 
the  law  and  enabling  the  company  to  do  that  which  the  law  for- 
bids. 

Another  alleged  error  in  the  decree  of  the  court  relates  to  that 
part  of  it  which  authorizes  Hiles  to  recover  the  value  of  his  im- 
provements if  the  corporation  chooses  to  take  the  improvements. 
We  do  not  think  this  objection  sufficient  to  reverse  the  decree. 
In  the  first  place,  the  right  of  the  plaintiff  to  have  this  land  is  not 
based  so  much  upon  the  ground  of  the  defendants  having  pur- 
chased it  for  the  benefit  of  the  road  as  upon  the  offer  of  counsel 
of  Hiles  to  convey  it  in  case  he  were  paid  for  the  improvements. 
But  if  we  suppose  that  Hiles  held  this  land  in  trust  for  the  benefit 
of  the  plaintiffs,  and  is  willing  to  acknowledge  that  trust,  there 
is  no  reason  why,  in  a  court  of  equity,  when  the  complainant 
asserts  his  right  to  the  land  and  claims  to  recover  both  the  title 
and  possession  from  his  trustee,  he  should  not  pay  the  value  of  the 
improvements  which  that  trustee  has  placed  upon  it.  It  is  further 
to  be  observed  that  the  option  is  given  to  complainant  to  take 
these  improvements  with  the  land  or  to  reject  the  improvements 
and  take  the  land  without  them,  in  which  latter  case  he  is  merely 
required  to  give  the  owners  of  the  improvements  access  to  the  land 
for  the  purpose  of  removing  them.     If  he  desires  the  improve- 
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ments,  he  can  keep  them  by  paying  for  them.  Hiles  paid  for  the 
land  when  he  got  the  title,  and  we  see  nothing  unjust  or  inequi- 
table in  his  receiving  compensation  for  improvements  made  in 
good  faith  upon  the  land  which  he  is  now  willing  to  convey  to  the 
company  if  the  company  chooses  to  take  them  at  their  appraised 
value. 

We  are  urged  to  consider  that  if  this  decree  is  affirmed  dismiss- 
ing the  bill  of  the  railroad  company,  the  defendants  will  be  left 
in  the  possession  of  property  fraudulently  acquired,  of  consider- 
able value,  for  which  they  gave  no  consideration.  The  answer  to 
this  is  that  such  question  cannot  be  raised  by  the  plaintiff  in  this 
case,  because  having  no  right  to  take  the  property,  it  is  not  injured 
by  a  decree  of  the  court  which  fails  to  grant  such  right.  The 
other  questions  must  be  between  the  defendants  in  this  case  and 
those  from  whom  they  took  deeds  of  conveyance,  or  such  other 
parties,  public  or  private,  as  may  show  that  they  have  an  interest 
in  the  controversy. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Fuller,  Ch.  J.,  did  not  hear  this  case  and  took  no  part  in  its 
decision. 


IRA  K.  FARRINGTON  and  Others  v.  WILLIAM  L.  PUT- 
NAM AND  Another,  Executors,  and  Others. 

In  the  Supreme  Judicial  Court  of  Maine,  June  4,  1894. 

[Reported  in  90  Maine  Reports  405.] 

In  Equity,    On  exceptions  and  appeal. 

This  was  a  bill  in  equity,  brought  by  and  in  behalf  of  the  sev- 
eral heirs  at  law  of  Ira  P.  Farrington,  late  of  Portland,  deceased, 
against  the  executors  of  said  Farrington's  estate  and  the  Maine 
Eye  and  Ear  Infirmary,  of  said  Portland,  such  of  said  heirs  at  law 
as  were  not  made  plaintiffs  in  the  bill  being  joined  as  defendants 
therein.  Demurrers  were  filed  by  the  executors  and  by  the  Maine 
Eye  and  Ear  Infirmary,  and  the  cause  came  on  to  be  heard  in  the 
court  below,  where  the  demurrers  were  sustained  and  the  plain- 
tiflfs  filed  exceptions.  The  presiding  justice  made  a  decree  dis- 
missing the  plaintiff's  bill,  and  from  this  decree  an  appeal  was 
taken  to  this  court. 

The  bill  in  equity,  with  its  exhibits,  the  demurrers  both  of  the 
executors,  and  of  the  Maine  Eye  and  Ear  Infirmary,  and  the  opin- 
ion and  rulings  of  the  presiding  justice,  and  the  decree  by  said  jus- 
tice were  all  made  a  part  of  the  bill  of  exceptions. 
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The  case  is  stated  in  the  opinion. 

Orvxlle  D,  Baker  and  Clarence  Hale  for  plaintiffs. 

/.  W.  Symonds,  D,  W.  Snow  and  C  S,  Cook;  C.  L,  Hutchinson; 
C,  F,  Libby,  F,  W.  Robinson  and  Lein  Turner;  and  Edward 
Woodman  for  defendants. 

Peters,  Ch.  J. ;  Walton,  Emery,  Foster,  Whitehouse,  Wis- 
WELL,  JJ.,  sitting. 

Peters,  Ch.  J.  Ira  P.  Farrington,  the  testator,  whose  will  is 
called  in  question  by  this  bill  in  equity,  died  at  his  home  in  Port- 
land, December  17,  1894,  leaving  a  will  dated  July  9,  1891,  and  a 
codicil  dated  January  4,  1893.  The  will  was  probated  in  January, 
1895,  in  the  probate  court  below  and  approved  by  this 
court  in  the  next  April  afterward.  The  will,  after  a  most  gen- 
erous provision  for  his  widow,  and  numerous  bequests  to  his 
relatives,  besides  several  large  bequests  to  certain  local  charities 
other  than  those  to  be  herein  named,  contains  the  following  re- 
siduary clause :  "  Fifth.  All  the  rest  and  residue  of  estate,  real 
and  personal,  or  mixed,  wherever  situate,  which  I  may  own  at  my 
decease,  or  which  I  may  then  have  the  right  to  dispose  by  will, 
including  all  and  any  of  the  foregoing  legacies,  devises  and  other 
provisions  which  may  in  whole  or  in  part  lapse  or  for  any  reason 
fail,  I  give  the  Maine  Eye  and  Ear  Infirmary  in  the  city  of  Port- 
land, incorporated  according  to  the  statutes  of  Maine,  the  Maine 
General  Hospital  and  the  Portland  Public  Library,  share  and  share 
alike,  upon  trusts,  nevertheless,  as  follows : 

"  The  one-third  given  said  Eye  and  Ear  Infirmary  shall  be  main- 
tained as  a  separate  fund,  designated  as  '  The  Farrington  Fund,' 
held,  invested,  reinvested,  and  the  net  income  thereof  applied  for- 
ever annually,  or  oftener,  to  the  charitable  purposes  of  the  corpo- 
ration."^ 

The  codicil  is  as  follows : 

"  I  hereby  republish  and  reaffirm  said  will  except  as  herein  modi- 
fied. 

"  The  gift  of  the  one-third  part  of  the  rest  and  residue  of  my 
estate  to  the  Maine  General  Hospital  by  the  fifth  clause  of  said  will 
and  all  gifts  and  devises  in  any  part  of  said  will  to  said  Maine 
General  Hospital,  I  hereby  revoke ;  and  I  hereby  give,  devise  and 
bequeath  all  the  same  one-third  and  all  other  said  gifts  and  de- 
vises, to  the  Maine  Eye  and  Ear  Infirmary,  to  hold  to  the  use  of 
it  and  its  successors  and  assigns  forever ;  the  same  to  be  in  addi- 
tion to,  and  not  to  affect  or  change,  the  gifts  and  devises  to  said 
Maine  Eye  and  Ear  Infirmary  in  said  will  contained.  I  double 
the  gift  of  $20,000  to  the  Home  for  Aged  Men  of  Portland." 

*  Only  so  much  of  this  clause  is  given  as  relates  to  the  infirmary.  The 
clause  relating  to  the  appointment  of  executors  has  also  been  omitted. — 1E.D, 
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The  Eye  and  Ear  Infirmary  is  a  charitable  association  organ- 
ized under  the  general  statute  which  authorizes  the  formation  of 
such  corporations.  R.  S.,  c.  55,  §  i.  Numerous  kinds  and 
classes  of  persons  and  associations  are  permitted  by  this  section 
to  be  organized  into  corporations,  including  all  social,  military, 
literary,  scientific,  temperance,  moral,  musical,  agricultural,  and 
many  other  societies  and  organizations.  Section  four  of  the  chap- 
ter prescribes  as  follows :  "  Such  corporations  may  take  and  hold 
by  purchase,  gift,  devise  or  bequest,  personal  or  real  estate,  in  all 
not  exceeding  $100,000  in  value,  owned  at  any  one  time,  and 
may  use  and  dispose  thereof  only  for  the  purposes  for  which 
the  corporation  was  organized."  The  constitution  of  the  infirm- 
ary, a  public  record,  declares  the  purpose  of  the  institution  as  fol- 
lows :  **  The  object  of  the  corporation  shall  be  the  establishment 
and  maintenance  of  an  infirmary  in  Portland,  Maine,  where  a  daily 
clinic  may  be  held  for  the  treatment,  free  of  charge,  of  poor  per- 
sons throughout  the  State,  suffering  from  diseases  of  the  eye  and 
ear." 

The  bill  alleges  that  the  infirmary  had  at  the  death  of  the  testa- 
tor property  to  the  full  amount  of  $100,000  in  value,  and  that  any 
additional  amounts  to  be  received  through  this  will  would  be  in 
excess  of  the  limit  allowed  by  its  charter  and  in  disregard  of  the 
statutes  of  the  State ;  and  so  it  further  alleges  "that  the  said  Maine 
Eye  and  Ear  Infirmary  is  incompetent  to  receive  and  incapable  of 
holding  any  property  beyond  the  amount  which  it  now  possesses, 
and  that  the  bequests  and  devises  made  to  it  under  item  fifth  of  the 
said  will  and  under  the  codicil  to  said  will  of  said  Ira  P.  Farring- 
ton  are  invalid  and  void,  and  revert  to  the  heirs  of  Ira  P.  Farring- 
ton."  The  bill  includes  the  infirmary  and  the  executors  as  re- 
spondents, the  prayer  of  the  same  being  that  the  parties  bo  en- 
joined, the  one  against  paying  over,  and  the  other  against  receiv- 
ing the  devises  and  bequests  in  execution  of  the  intention  of  the 
testator. 

Both  of  these  respondents,  the  executors  and  the  corporation, 
filed  general  demurrers  to  the  bill,  which  were  sustained  by  the 
justice  before  whom  the  case  was  heard  below,  and  the  case  comes 
to  us  on  exceptions  and  a  final  decree  in  favor  of  the  respondents. 
Strout,  J.,  of  this  court,  by  whom  th«  issues  were  decided,  filed  a 
written  judgment  in  the  case.* 

The  question  on  the  first  branch  of  the  case,  therefore,  is 
whether  these  devises  and  bequests  are  absolutely  void  as  the  com- 
plainants contend,  or  whether  they  are  merely  voidable  according 
to  the  view  of  the  question  taken  by  the  respondents.  After  very 
much  examination  of  the  authorities  pro  and  con,  and  careful 

*  This  judgment  has  been  omitted. — Ed. 
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consideration  of  the  principles  which  affect  the  respective  posi- 
tions of  the  parties,  we  feel  forced  to  the  conclusion  that  the  posi- 
tion advocated  by  the  complainants  ought  not  to  be  sustained. 
We  feel  very  much  impressed  with  the  theory,  stated  in  many  of 
the  cases,  that  a  charter  is  a  contract  between  the  State  and  the 
corporation ;  and  that  for  any  misuse  Or  abuse  of  its  privileges  or 
powers  the  corporation  is  amenable  to  the  State  only,  no  individual 
having  anything  to  do  with  the  question.  As  applicable  to  the 
present  case,  the  principle  is  that,  if  the  infirmary,  by  accepting 
these  bequests  and  devises,  increases  its  property  ever  so  much  in 
excess  of  the  amount  in  value  which  the  statute  allows  it  to  pos- . 
sess,  it  would  be  a  transgression  of  the  law  which  the  State  can 
prosecute  or  not  as  it  pleases,  and  the  heirs  of  the  testator  have  no 
interest  therein.  As  long  as  the  State  does  not  interfere  for  the 
violation,  it  waives  it  and  permits  the  infirmary  to  retain  the  prop- 
erty. 

The  general  statute  under  which  this  infirmary  was  organized 
is  not  expressly  prohibitory,  but  rather  regulative  and  directory. 
No  penalties  are  attached  and  none  intended  more  than  a  possible 
forfeiture  of  the  excessive  property  received,  or  of  the  charter,  or 
of  one  or  both.  This  interpretation  of  the  statute  cannot  by  any 
possibility  be  harmful  to  the  community,  as  the  State  can  make  it 
as  stringent  as  it  pleases  at  any  time.  But  thus  far  the  State  has 
had  no  motive  either  to  amend  the  statute  or  to  enforce  forfeitures 
for  violation  of  its  provisions.  And  in  one  section  of  the  chapter 
relating  to  general  organizations  the  legislature  allows  devises, 
bequests  and  gifts  to  towns  for  the  establishment  or  increase  of 
public  libraries,  without  imposing  any  limitation  whatever.  R.  S., 
C'  55>  §  io«  There  cannot  be  an  objection  that  such  absorption 
of  property  excludes  capital  from  taxation,  because  that  is  a  mat- 
ter wholly  within  the  control  of  the  legislature. 

An  over-strict  construction  of  the  law  and  of  the  rights  of  par- 
ties under  the  law  in  the  case  before  us  is  neither  expedient  nor 
reasonable.  Here  is  an  institution,  and  the  only  one  of  the  kind 
in  the  State,  and  virtually  a  State  charitable  institution  of  the  most 
beneficent  and  humane  kind,  seeking  money  for  supporting  its 
very  life  and  existence,  and  to  enable  it  to  render  assistance  free 
of  charge  to  the  poor  of  the  State  suffering  from  diseases  of  the 
eye  and  ear.  This  testator,  who  had  been  always  a  director  in  the 
institution  and  finally  its  president,  knowing  and  fully  appreciat- 
ing its  condition  and  necessities,  after  making  provisions  for  other 
local  charities,  and  giving  to  his  next  of  kin  preferred  bequests 
according  to  his  own  judgment  as  to  what  they  should  have  out 
of  his  estate,  made,  not  while  in  the  extremities  of  sickness,  but 
nearly  five  years  before  his  death,  these  legacies  and  devises  for 


t 


*r' 


i     f 


598  FARRINGTON  et  aL  V.  PUTNAM  Ct  al.  [chap.  III. 

the  use  of  the  innrmary.  Presumably  he  and  those  whose  assist- 
ance he  obtained  to  aid  him  in  executing  his  purposes  never 
dreamed  that  there  was  any  obstacle  in  the  way  of  his  giving  or 
the  infirmary  receiving  the  bounties  which  he  so  strongly  desired 
to  be  charitably  expended.  And  now  what  a  spectacle  is  present- 
ed if  equity  be  successfully  invoked  to  take  advantage  of  this 
accident  or  mistake;  equity,  whose  boasted  vocation  is  to  relieve 
against  accident  and  mistake,  in  order  to  wrest  from  this  institu- 
tion these  donations  for  the  benefit  of  distant  relatives  and  heirs ! 
What  a  public  misfortune  it  would  have  been,  if  on  account  of 
the  limited  amount  of  capital  it  is  by  its  charter  privileged  to  hold, 
it  had  turned  out  that  our  oldest  college  in  the  State  was  prevented 
from  receiving  the  munificent  bequests  lately  tendered  to  it  by  de- 
ceased citizens  of  the  States  of  California  and  New  York,  such 
donations  not  having  as  yet  been  actually  received,  and  the  State 
itself  powerless  to  allow  the  college  to  take  the  gifts  merely  on 
account  of  such  limitation  I 

It  will  be  noticed  that  most  of  the  authorities,  on  which  the  com- 
plainants rely,  concede  that  the  rule  which  we  would  apply  to  de- 
vises is  at  all  events  applicable  to  gifts  by  deed,  the  argument  be- 
ing that  in  such  a  case  as  this  a  deed  would  be  valid  and  a  devise 
void.  It  seems  inconsistent  that  such  potential  consequences 
should  attach  to  the  mere  form  of  transmitting  the  property.  We 
do  not  appreciate  the  justice  of  saying  that  a  deed  of  property 
delivered  by  a  donor  on  the  day  of  his  death  to  a  corporation  would 
be  good,  and  a  devise  of  the  same  property  made  on  the  same  day 
would  be  bad.  But  the  argument  by  the  complainants  is  that,  in 
the  one  case,  the  transaction  is  executed,  and  in  the  other  ease,  that 
it  cannot  be  considered  as  executed  without  a  resort  to  the  forms 
and  assistance  of  the  courts.  We  think  the  whole  thing  involves 
a  distinction  without  a  difference,  a  formal  but  not  substantial 
distinction.  Each  mode  of  transfer  needs  the  protection  and  aid 
of  the  law  to  render  it  operative.  In  the  first  place,  the  will  must 
be  probated,  it  is  said.  But  on  that  question  no  inquiry  can  be 
instituted  to  see  if  there  be  any  impropriety  in  any  particular  de- 
vise or  bequest.  The  residuary  bequest  in  this  will  is  fair  and 
'  proper  on  its  face,  and  that  is  all  that  is  required.  The  act  of 
probating  the  will  is  the  probating  of  all  its  parts.  A  devise  of 
real  estate  vests  such  estate  at  once  in  the  devisee,  the  title  of  such 
devisee  being  liable  to  be  defeated  if  the  estate  be  necessary  for 
/  the  payment  of  debts  or  the  expenses  of  administraJtion.  Sec.  15, 
c.  74,  R.  S.,  reads  as  follows :  "  No  will  is  effectual  to  pass  real  or 
personal  estate  unless  proved  and  allowed  in  the  probate  court." 
This  will  has  been  approved  by  the  probate  courts  below  and 
above  with  no  questions  or  exceptions  thereto  pending.     But  it 
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is  said  the  bequest  of  the  personal  estate  cannot  be  carried  into 
effect  until  a  distribution  has  been  ordered  and  the  executors' 
accounts  have  been  approved.  We  think  that  even  this  fine  tech- 
nicality may  be  avoided  by  the  executors,  if  need  be.  They  would 
be  justified  in  paying  all  the  property  left  in  their  hands  as 
residuary  estate  without  any  order  therefor,  should  the  devisees 
be  willing  to  accept  it  and  discharge  the  executors  from  their 
responsibilities.  A  good  many  estates  are  settled  by  the  parties 
interested  without  any  aid  or  order  from  the  probate  court. 

The  foregoing  reasoning  only  serves  to  illustrate  the  unsub- 
stantial foundation  upon  which  it  is  endeavored  to  raise  a  technical 
excuse  for  pronouncing  a  deed  voidable  and  a  devise  absolutely 
void.  The  true  and  conclusive  answer,  however,  to  this  indefen- 
sible position  of  the  complainants  is  that  it  is  utter  assumption  on 
their  part  in  declaring  a  devise  like  this  to  be  void  when  it  is 
voidable  merely,  and  can  be  rendered  void  in  no  way  other  th^n 
by  the  act  of  the  Government  itself.  No  wrongful  act  by  a  cor- 
poration renders  its  charter  void  or  creates  any  forfeiture  without 
proceeding  by  which  such  forfeiture  shall  be  established.  A  cause 
for  forfeiture  ^'^^  "^<^  itself  forfeiture.  The  same  section  which 
preSCfibes  the  amount  ot  property  which  this  corporation  may 
hold  also  declares  that  it  may  use  and  dispose  of  the  same  for  the 
purposes  for  which  it  was  organized.  Suppose  the  corporation 
wrongfully  uses  or  disposes  of  its  property,  could  any  party  but 
the  State  intervene  to  punish  the  corporation  for  such  transgres- 
sion? 

Now  what  is  there  illegal,  let  us  ask,  in  this  court  or  in  the 
probate  court  below  acting  in  the  furtherance  of  bequests  that 
are  simply  voidable  and  consequently  valid  until  they  have  been 
declared  to  be  otherwise  upon  the  intervention  of  the  State?  If 
the  State  has  the  exclusive  privilege,  as  it  has,  of  rendering  the 
voidable  bequest  void,  what  is  there  wrongful  in  our  regarding  it 
as  sound  and  sufficient  while  the  question  of  its  validity  is  not 
acted  upon  by  the  State,  or  the  error  is  waived  or  permitted  by 
the  State?  What  right  has  the  judicial  branch  of  the  Government 
to  dictate  what  the  State  should  do  against  its  will  or  its  policy, 
and  decide  a  question  for  the  State  which  the  State  can  better 
decide  for  itself?  What  right  has  the  court  to  deprive  the  State 
of  all  opportunity  to  determine  whether  it  will  thus  severely  pun- 
ish this  corporation  for  the  mistake  of  the  testator  or  will  waive 
or  overlook  it  ?  Certainly  the  State  should  not  be  prevented  from 
making  such  election.  If  courts  at  the  instigation  of  heirs  can 
refuse  to  act  upon  voidable  bequests  as  valid  until  avoided  by  the 
State,  then,  as  a  matter  of  course,  the  State  can  practically  never 
have  any  opportunity  to  exercise  its  discretion  in  such  a  case  any 
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more  than  as  if  such  right  never  existed,  and  the  court  would  be 
assuming  the  prerogative  of  really  acting  in  opposition  to  the 
State.  The  court  could  not  exercise  any  broad  discretion  in  the 
solution  of  the  question,  while  the  State  could.  It  certainly  is  an 
excellent  policy  to  refer  such  questions  to  the  discretionary  power 
of  the  State,  which  can  determine  them,  according  to  the  circum- 
stances, upon  the  great  principles  of  justice  and  generosity,  and  m 
conformity  with  the  wishes  and  welfare  of  the  whole  community. 
Among  so  many  societies  and  associations  as  are  organized  under 
the  general  statute  there  will  always  be  exceptional  cases  where, 
from  their  amount  of  business  or  other  causes  thev  have  come  to 
exceed  the  limitation  of  capital  allowed  them,  and  it  is  reasonable 
that  the  State  should  have  the  privilege,  if  it  pleases,  of  relaxing 
the  statutory  restraints  in  such  exceptional  cases.  And  the  cir- 
cumstances of  the  present  case  make  the  strongest  appeal  for  the 
protection  of  this  devisee  against  the  loss  of  the  generous  gifts  to 
it  from  one  who  loved  the  institution  as  he  would  have  loved  his 
child,  and  who  devoted  to  its  interests  his  time  and  services,  and, 
as  he  supposed,  a  goodly  share  of  his  estate  which  had  been  earned 
by  his  industry  and  economy  for  a  long  lifetime.  And  it  may  not 
be  amiss  to  state  the  fact  that  the  legislature  has  lately  increased 
the  limitation  of  capital  which  the  infirmary  may  hold  from  one 
hundred  thousand  to  one  million  of  dollars. 

There  is  but  little  authority,  either  English  or  American,  favor- 
ing the  conclusion  that  bequests  or  devises  not  strictly  authorized 
by  law  are  to  be  considered  void  instead  of  voidable.  This  will 
be  seen  in  the  examination  of  cases  in  this  country  to  be  made  in 
the  progress  of  this  discussion.  But  it  may  also  be  worth  the 
while  to  notice  what  application  has  been  made  of  the  principle 
by  the  English  courts  in  view  of  the  statutes  of  mortmain  as  exist- 
ing in  that  country.  In  Grant  on  Corporations,  a  reputable  Eng- 
lish work  on  the  subject,  at  page  *ioi,  the  author  states  the 
doctrine  as  follows :  "  The  meaning  of  the  term  unlicensed  cor- 
poration is  this.  As  was  observed  above,  the  conveyance  of  lands 
to  a  corporation  was  not  made  void  to  all  intents  and  purposes  by 
the  statutes  of  mortmain,  but  only  voidable  at  the  option  of  the 
lords  and  the  Crown;  consequently  if  the  mesne  lords  and  the 
Crown  all  consented  to  waive  the  escheat,  each  in  their  respective 
rights,  the  corporation  to  whom  the  land  was  granted  enjoyed  the 
property  unmolested.  In  process  of  time  the  rights  of  the  lords 
becoming  difficult  to  trace,  a  license  from  the  Crown  was  generally- 
considered  sufficient  to  ascertain  the  right  of  property  to  the  cor- 
poration ;  and  this  license  it  became  usual  for  corporations  to  ob- 
tain from  the  Crown,  enabling  them  to  take  lands  to  such  a  value, 
notwithstanding  the  statutes  of  mortmain.  In  strictness,  however. 
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the  license  to  hold  in  mortmain  was  only  a  waiver  of  the  right  of 
the  Crown  to  enter  on  the  lands  alienated ;  for  as  no  royal  charter 
can  per  se  take  away  the  property,  or  prejudice  the  interest  of  the 
subject,  such  license  did  not  abrogate  the  right  of  the  mesne  lords 
to  enter,  and  therefore,  with  respect  to  them,  the  corporation  was 
not  secure  until  the  lapse  of  the  periods  respectively  limited  for 
the  assertion  of  their  rights.  In  fact,  the  King's  license  had  only 
the  effect  of  waiving  the  Crown's  right  to  the  escheat,  etc."  The 
author  further  says :  "  The  question  is  of  the  more  importance,  as 
there  is  no  doubt  that  many  corporations  have  greatly  exceeded 
the  limits  of  their  license,  and  hold  such  surplus  lands  without 
any  right  derived  from  it  for  their  doing  so.  It  is  clear,  however, 
that  if  a  corporation  have  exhausted  their  license  to  hold  in  mort- 
main, the  fact  does  not  make  a  devise  or  conveyance  to  them  void. 
The  only  result  is  that  they  may  take,  though,  unless  they  can 
obtain  an  extension  by  the  Crown  of  their  license,  they  cannot 
hold  the  lands,  unless  the  mesne  lords  and  the  Crown  choose  to 
sleep  upon  their  respective  titles." 

The  cases  in  this  country,  most  of  them  which  favor  the  princi- 
ple that  an  estate  in  the  condition  this  is  goes  to  the  heirs  of  a 
testator  rather  than  to  the  devisee,  seem  to  inculcate  the  idea  that 
the  heirs  may  waive  their  right  so  as  to  allow  the  estate  to  pass  to 
the  devisee.  And  we  have  not  the  slightest  doubt  that  but  for  the 
interference  of  the  heirs  in  the  present  case  by  this  bill  in  equity, 
no  obstacle  would  have  stood  in  the  way  of  a  complete  administra- 
tion of  the  testator's  estate  according  to  his  clearly  expressed 
intention.  No  court  would  have  had  the  least  hesitation  in  follow- 
ing the  ordinary  course  of  procedure,  or  would  have  entertained 
the  thought,  suo  moto,  of  instituting  inquiry  to  see  whether  the 
bequests  in  question  were  valid  or  not.  But  why  should  a  bequest, 
invalid  when  not  consented  to  by  the  heirs,  become  unobjectionable 
when  such  consent  is  obtained?  If  illegal  as  coming  from  the 
testator,  why  not  just  as  illegal  when  coming  from  the  testator 
and  his  heirs?  Such  considerations  as  these  go  to  show  how  il- 
logical and  untenable  a  position  it  is  to  denominate  the  devises  and 
bequests  in  the  present  will  absolutely  void. 

Each  side  relies  on  certain  authorities  in  defense  of  its  position, 
and  between  the  two  sides  many  have  been  referred  to.^ 

The  law  authors  are  nearly  or  quite  unanimous  in  their  concur- 
rence on  the  exact  question  presented  for  our  determination.  In 
Devlin  on  Deeds,  vol.  i,  sec.  120,  it  is  laid  down  that  "  if  a  charter 
of  a  corporation  forbids  it  to  purchase  or  take  lands,  a  deed  made 
to  it  is  void."  And  the  author  in  the  next  following  section  (121) 
ascribes  to  the  State  the  discretion  of  applying  any  remedy,  saying 

*Thc  citation  and  discussion  of  these  cases  have  been  omitted. — Ed. 
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that  "  the  general  rule  is  that  the  State  alone  can  take  advantage 
of  the  clause  of  the  charter  prohibiting  a  corporation  from  holding 
land."  In  Beach  on  Private  Corporations,  sec.  378,  it  is  said  that 
'*  no  party  except  the  State  can  object  that  the  corporation  is  hold- 
ing real  estate  in  excess  of  its  rights."  And  it  seems  to  us  that  it 
is  a  consistent  deduction  from  that  proposition  to  say  that  no  party 
but  the  State  can  object  to  any  effort  by  a  corporation  to  acquire 
real  estate.  How  can  a  thing  be  wrong  in  the  beginning  and  right 
in  the  end  ?  How  can  it  be  logically  said  that  a  contemplated  act 
is  wrong  and  as  soon  as  consummated  is  right  ?  It  would  seem  as 
if  the  first  step  toward  a  wrong  act  would  constitute  less  offense 
than  the  last  step  would. 

Says  Mr.  Perry,  in  his  reliable  work  on  Trusts,  "  if  a  corpora- 
tion takes  land  by  grant  or  bequest  in  trust  or  otherwise  which  by 
its  charter  it  cannot  hold,  its  title  is  good  as  against  third  persons 
and  strangers;  the  State  only  can  interfere."  Perry,  Tnists, 
sec.  45. 

The  quotation  below  from  Schouler  on  Wills  (sec.  24)  directly 
implies  that  the  bequests  he  is  speaking  of  are  merely  voidable, 
for  if  void  a  legislature  at  its  will  could  not  cure  the  difficulty. 
The  author  says :  "  But  limitations  and  restrictions  under  the  act 
of  incorporation  should  here  be  regarded  to  the  extent,  at  least, 
of  procuring  an  enabling  act  from  the  legislature  to  hold  the 
property  where  the  original  charter  privileges  would  otherwise  be 
transcended.  In  Massachusetts  and  many  other  States  no  disabil- 
ity to  take  by  either  devise  or  bequest  is  imposed  by  the  Statute 
of  Wills  upon  corporations.  But  the  American  rule  is  not  uniform. 
Under  the  New  York  code,  for  instance,  it  is  expressly  declared 
that  no  devise  to  a  corporation  shall  be  valid  unless  the  corporation 
be  expressly  authorized  by  its  charter  or  by  statute  to  take  by 
devise." 

The  text  of  the  section,  in  Pritchard  on  Wills,  sec.  153,  an  ex- 
tended note  to  which  we  have  already  incorporated  in  this  opinion, 
on  a  review  of  the  authorities,  says  that  when  a  corporation  is 
already  holding  as  much  land  as  it  is  authorized  to  hold,  its  right 
to  land  devised  to  it  can  be  questioned  by  the  State  only  unless,  as 
in  New  York,  there  is  some  statute  declaring  the  devise  to  be 
»  void.  It  is  said  in  Morawetz  on  Pri.Cor.,  sec.  671,  as  follows :  "The 
statute  of  New  York  prohibiting  devises  of  real  estate  to  corpora- 
tions, unless  expressly  authorized  by  their  charters  or  by  statute 
to  take  by  devise,  renders  prohibited  devises  absolutely  void ;  and 
it  has  been  held  that  the  legislature  cannot  by  subsequent  enact- 
ment validate  a  devise  which  is  void  under  the  statute,  for  this 
would  impair  the  vested  rights  of  the  heir. 

"  A  distinction  should  be  observed  between  the  effect  of  laws 
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restricting  the  power  of  testators  to  devise  their  property  to  cor- 
porations and  laws  restricting  the  power  of  corporations  to  take 
property.  Such  laws  differ  both  in  their  application  and  in  their 
legal  effect."  Again  the  author  says  in  another  section  (332) 
as  follows :  "  A  distinction  should  be  observed  between  those  laws 
whose  object  it  is  to  regulate  corporations  in  respect  of  their 
power  of  acquiring  and  holding  property  and  laws  whose  object  is 
to  restrict  the  power  of  testators  to  dispose  of  their  property. 
Laws  of  the  former  description  are  enacted  in  pursuance  of  a 
general  policy  of  preventing  corporations  from  acquiring  the 
ownership  of  real  estate  in  the  absence  of  express  authority  from 
the  State.  But  laws  prohibiting  devises  to  corporations  are 
intended  to  restrict  the  testamentary  capacity  of  testators,  and 
their  object  in  many  instances  is  to  prevent  testators  from  being 
driven  by  the  improper  use  of  religious  influence  to  devise  their 
property  to  religious  institutions,  and  thus  disinherit  their  heirs.*' 
Mr.  Thompson,  the  learned  and  able  commentator  on  corpora- 
tions, in  his  work,  which  is  the  latest  of  any  in  this  country  on  the 
subject,  considers  carefully  the  precise  point  in  dispute  between 
the  present  parties ;  and  in  a  lengthy  section  fairly  and  fully  states 
the  effect  of  the  authorities  on.  both  sides,  and  expresses  his  own 
opinion  on  the  point  in  very  positive  terms  in  the  manner  follow- 
ing :  "  According  to  one  view,  if  the  amount  of  land  which  a  cor- 
poration may  hold  is  prescribed  by  its  governing  statute,  and  if  it 
has  already  acquired  lands  to  such  an  extent  that  a  further  devise 
to  it  will  exceed  that  limit,  then,  in  so  far  as  the  devise  is  in  excess 
of  that  limit,  it  is  void,  and  the  title  vests  in  the  heirs.  In  such 
a  case  the  principle  that  the  State  alone  can  question  the  right  of 
the  corporation  to  hold  the  lands  does  not  in  the  opinion  of  some 
of  the  courts  apply,  but  the  heirs  of  the  testator  can  raise  the 
question.  Nor  in  such  a  case  is  the  construction  put  upon  the 
language  of  the  statutes  of  mortmain  applicable,  making  a  distinc- 
tion between  the  power  to  take  and  the  power  to  hold ;  but  such 
a  statute  in  the  absence  of  some  plain  expression  showing  the 
contrary  intent,  is  construed  as  prohibiting  a  taking  where  the 
prescribed  limit  has  been  reached.  But  other  courts  have  taken 
the  view  that  here,  as  in  other  cases,  the  question  of  the  capacity 
of  the  corporation  to  take  is  one  which  can  be  raised  by  the  State 
alone,  and  this  is  the  only  view  sustainable  on  the  analogies  of 
this  question.  That  view  is  that  a  devise  to  a  corporation,  in- 
capable for  that  or  any  other  reason  from  taking,  is  good  as 
against  every  one  save  the  State ;  just  as  is  a  deed  to  a  corporation 
or  to  an  alien ;  so  that  whenever  the  State  waives  its  objection  to 
it,  that  IS  an  end  of  the  discussion.  But  under  the  former  view 
the  devise  is  void  only  as  to  the  excess ;  it  is  good  up  to  the  statu- 
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tory  limit,  though  there  may  be  difficulty  in  determining  that 
limit.  Moreover,  under  this  doctrine  an  act  of  the  legislature 
passed  subsequently  to  the  death  of  the  testator,  enlarging  the 
power  of  the  corporation  to  take,  will  not  affect  the  rights  of  the 
heirs,  because  the  title  vests  in  them  instantly  on  the  death  of  the 
testator,  and  it  is  not  competent  for  the  legislature  to  divest  it." 
Thomp.  Corp.,  sec.  5787. 

The  author,  in  sec.  6033,  characterized  the  question  as  follows : 
"  These  considerations  bring  us  to  the  somewhat  new  and  grow- 
ing doctrine,  that  whether  a  corporation  has  acted  in  excess  of  its 
granted  powers  or  in  the  face  of  an  expressed  or  implied  statutory 
prohibition  is  one  which  cannot  be  raised  in  litigation  between  it 
and  a  private  party  or  between  private  parties,  but  can  only  be 
raised  by  the  State  in  a  direct  proceeding,  either  to  forfeit  the 
franchises  of  the  corporation  or  to  subject  it  to  punishment  for 
doing  the  unlawful  act,"  Other  extracts  from  Mr.  Thompson's 
book  could  be  profitably  added  hereto,  if  it  were  reasonable  to 
usurp  so  much  space. 

The  complainants  quote  a  part  of  a  section  from  the  same  au- 
thor, as  follows :  "  This  principle  [that  the  State  alone  can  inter- 
fere] has  no  application  where  the  corporation  is  seeking  the  aid 
of  a  court  of  justice  to  enable  it  to  acquire  lands  which  it  has  no 
power  to  acquire  and  hold.  Here  the  principle  is  that  a  court  of 
justice  will  not  aid  a  corporation  to  do  that  which  is  impliedly 
forbidden  by  its  charter  or  by  the  law."  This  might  be  misleading 
if  read  without  the  omitted  portion  of  the  section,  which  is  as 
follows :  "  It  has,  for  instance,  no  application  to  a  case  where  a 
suit  in  equity  is  brought  to  compel  the  specific  performance  of 
a  contract  to  convey  land  to  a  railroad  company,  which  the  latter 
has  attempted  to  acquire,  not  for  any  purpose  connected  with  the 
building  and  operating  of  its  road,  but  merely  for  speculative 
purposes.  In  such  a  case  the  specific  performance  was  refused 
on  the  ground,  among  others,  that  the  company  had  no  power 
under  its  charter  to  take  and  hold  land  for  such  purposes."  It  is 
evident  enough  from  the  omitted  extract,  as  well  as  from  the 
citation  in  the  note  to  the  section,  that  the  meaning  of  the  author 
is  not  inconsistent  with  his  avowals  in  other  sections  of  the  work. 
The  section  applies  to  cases  when  a  corporation  has  no  power  to 
be  exercised  and  not  merely  where  it  exercises  an  excess  of  power 
of  the  same  kind  as  that  authorized  by  its  charter.  See,  on  this 
point.  Case  z\  Kelly,  133  U.  S.  21. 

The  complainants  quote  in  their  brief  an  article  in  the  Harvard 
Law  Review  (January,  1896),  in  which  the  writer,  who  was  said 
at  the  argument  by  counsel  for  complainants  to  be  a  recent  gradu- 
ate of  Harvard  Law  School,  favors,  upon  the  admittedly  doubtful 
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question,  the  view  taken  in  the  McGraw  case  and  not  that  adopted 
by  the  United  States  Supreme  Court.  But  the  writer  makes  no 
allusion  to  the  fact  that  the  opinion  in  his  favorite  case  was  based 
on  certain  stringent  statutes  of  New  York  affecting  the  testamen- 
tary capacity  of  the  testator  to  give,  as  well  as  upon  the  lack  of 
ability  in  the  donee  to  receive,  while  a  different  question  was  pre- 
sented in  Jones  v,  Habersham,  supra,  in  which  Gray,  J.,  wrote  the 
opinion.  The  writer  also  asserts  that  the  latter  case  received  but 
slight  consideration  at  the  hands  of  the  court,  he  evidently  not 
being  aware  that  the  same  case  was  first  deliberately  considered 
and  decided  by  the  Circuit  Court,  where  Bradley,  J.,  of  the  Supreme 
Court,  delivered  the  opinion.  Gray,  J.,  stating  that  fact  in  the  first 
line  of  his  own  opinion.  The  complainants  also  cite  a  bare  remark 
in  Bigelow's  edition  of  Jarman  on  Wills,  in  note  on  page  63  of 
6th  edition,  in  which  the  editor  seems  to  regard  the  doctrine  that 
such  a  gift  is  invalid  as  the  better  doctrine. 

But  that  learned  author,  in  his  brief  note  on  the  subject,  takes 
no  notice  of  the  distinction  between  a  want  of  testamentary  ca- 
pacity to  give  and  a  mere  lack  of  authority  in  the  corporation  to 
take. 

Taking  now  a  retrospective  glance  at  the  cases  and  authorities 
on  both  sides  which  we  have  noticed  in  the  foregoing  pages,  we 
feel  impressed  with  the  correctness  of  the  statement  of  Strout,  J., 
at  the  hearing  of  this  case  below,  that  the  decided  weight  of  au- 
thority is  in  favor  of  these  respondents  on  this  *'  new  and  growing 
question,"  as  the  author  Thompson  expresses  it.  Upon  closftig 
his  discussion  of  the  direct  cases  cited  on  his  opening  brief,  the 
learned  counsel  for  the  complainants  says :  "  But  if  the  decisions 
of  New  York  are  claimed  to  rest  upon  the  provisions  of  special 
New  York  statutes,  what  has  the  counsel  to  say  as  to  all  the  other 
cases  cited  by  the  plaintiffs  from  North  Carolina,  from  Kentucky, 
from  New  Jersey,  and  from  Rhode  Island?"  We  have  substan- 
tially, according  to  our  view,  answered  the  question  ourselves  by 
saying  that  the  force  of  the  opinion  of  the  two  judges  in  the  North 
Carolina  case  is  much  lessened  by  the  able  minority  opinion  of  the 
chief  justice  in  the  case,  and  by  the  fact  that  the  majority  opin- 
ion yields  the  question  as  to  devises  of  real  estate ;  that  the  Ken- 
tucky case  is  a  better  authority  for  the  respondents  than  for  the 
complainants ;  that  it  is  not  sure  that  the  complainants  have  any 
support  in  the  New  Jersey  case  outside  of  that  contributed  by  the 
chief  justice  in  his  opinion ;  and  that  the  Rhode  Island  case  evi- 
dently follows  the  decisions  in  New  York.  How  little  authority, 
then,  have  the  complainants  to  rely  on  outside  of  the  McGraw  case 
in  New  York  ?  We  have  no  reason  to  doubt  the  correctness  of  the 
result  of  the  decision  in  that  case,  as  based  upon  exceptional  stat- 
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utes  in  that^tate noLexistingelsewhere.  And,  should  we  under- 
take any  criticism  of  that  opinion,  it  would  be  that  while  the  case 
was  decided  upon  the  statutory  policy  of  that  State,  the  opinion 
endeavors  to  bend  into  line  with  its  policy  the  policy  of  other 
States,  where  no  such  peculiar  conditions  are  found  to  exist. 

The  counsel  for  the  complainants  have  very  critically  reviewed 
the  cases  cited  against  them,  and  in  some  respects,  as  seems  to  us, 
argument  would  sweep  away  much  of  the  more  direct  authority, 
and  all  of  the  auxiliary  cases  as  about  worthless.  This  is  too 
extreme.  Of  course,  the  cases  of  each  class  are  not  entirely  alike, 
and  may  be  of  various  degrees  of  force  as  authorities.  But  they 
all  go  to  illustrate  as  well  as  to  bring  out  the  underlying  principle 
on  which  a  settlement  of  the  case  before  us  depends,  and  most  or 
many  of  them  are  enough  alike  in  support  of  the  principle  involved 
as  to  be  regarded  as  leaves  from  the  same  tree. 

The  counsel  rebel  against  regarding  the  National  Bank  cases  as 
fitting  precedents  in  support  of  the  question  here,  but  they  are  so 
regarded  in  some  cases  and  by  some  authors,  which  shows  how 
other  minds  than  ours  are  influenced  by  them.  So  the  counsel 
protest  just  as  strongly  against  the  alien  cases  as  being  of  any  im- 
portance as  authority.  But  that  class  of  cases  is  constantly  cited 
in  the  books  as  supporting  by  analogy  such  a  position  as  the  re- 
spondents stand  upon  here.  Deeds  to  aliens  may  not  be  of  princi- 
pal importance,  but  it  seems  to  us  that  devises  to  aliens,  which  are 
good  at  common  law,  are  clearly  cases  in  point  and  of  more  con- 
sequence as  precedents  than  any  other  analogous  authority.  Does 
not  the  will  containing  a  devise  to  an  alien  have  to  be  approved 
with  the  same  formalities  as  are  required  of  the  will  of  the  pres- 
ent testator,  and  is  the  land  devised  any  more  in  the  possession  of 
the  devisee  in  the  one  case  than  in  the  other?  It  is  argued  in  be- 
half of  complainants  that  there  is  this  distinction  between  an  alien 
as  devisee  and  a  corporation  as  such ;  that  in  the  case  of  an  alien 
the  disability  is  personal  and  does  not  attach  until  proved  by  some 
direct  and  not  collateral  proceeding,  as  bankruptcy  must  be  proved 
in  the  case  of  a  bankrupt  or  as  felony  must  be  proved  in  the  case 
of  a  felon,  before  the  full  consequences  of  such  a  condition  fall 
upon  them.  There  must  be  a  conviction.  Is  not  that  the  very 
contention  of  the  respondents  here?  What  is  there  in  this  will 
which  should  lead  a  court  to  establish  any  illegality  except  by 
a  direct  proceeding  for  the  purpose?  And  why  should  the  law 
be  any  more  generous  to  a  bankrupt  or  a  felon  in  the  dispensa- 
tion of  its  favors  than  to  a  charitable  association?  At  common 
law,  and  by  the  statute  law  of  some  of  the  States,  an  alien  can 
take  real  estate  by  devise  and  hold  the  same  until  officefound  to 
take  it  away  from  him.     It  is  also  argued  for  the  complainants 
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that  executory  contracts  of  an  illegal  nature  where  the  illegality  is 
participated  in  by  both  parties  cannot  be  enforced  by  one  party 
against  the  other,  the  parties  being  equally  in  fault.  That  princi- 
ple is  not  applicable  here.  The  executors  and  the  corporation  are 
not  parties  contending  against  each  other.  They  are  on  the  same 
side  of  this  suit.  It  is  admitted  by  the  corporation  that  it  would 
be  a  transgression  of  the  law  of  its  organization  to  accept  the  be- 
quests unless  the  State  actively  or  passively  consents  to  it,  and  its 
silence  is  its  consent.  But  what  wrong  has  the  testator  committed 
by  his  act?  The  only  contract  that  can  be  pertinently  discussed 
here  is  that  between  the  State  and  the  corporation,  and  the  State 
can  do  no  wrong. 

A  few  of  the  more  important  propositions  pertinent  to  the  case 
may,  in  conclusion,  be  briefly  restated  as  these :  That  there  is  no 
restraining  clause  in  our  Statute  of  Wills  preventing  the  testator 
from  making  these  devises  an^Tbcqucsts ;  that  they  are  regular  and 
valid  on  their  face,  nothing  in  the  will  indicating  that  the  corpora- 
tion might  not  be  a  competent  trustee  to  administer  the  gifts ;  that 
the  testator  had  no  suspicion  that  there  would  be  any  question 
over  the  provisions  of  his  will ;  that  if  the  bequests  fail,  it  will  be 
an  accident  caused  by  a  mistake  of  the  testator  respecting  a  fact 
or  as  to  the  legal  construction  of  such  fact ;  that  the  same  bequests 
(and  devises)  could  have  been  safely  made  to  almost  any  indi- 
vidual or  to  any  one  of  many  charitable  corporations  in  the  State 
instead  of  to  this  corporation ;  that  there  is  a  very  narrow  differ- 
ence, if  there  be  any,  between  selecting  this  institution  and  select- 
ing any  other  suitable  trustee  for  the  execution  of  the  trusts  com- 
mitted to  it,  such  a  corporation  as  this  being  merely  a  technical 
and  metaphysical  entity  through  which  the  benefit  of  the  trusts 
were  to  go  to  poor  persons  suffering  from  certain  diseases ;  that  the 
heirs  could  have  no  voice  or  interest  in  the  matter,  unless  acci- 
dentally so  through  the  innocent  mistake  of  the  testator,  they  hav- 
ing no  lien  on  the  estate  of  either  a  legal  or  moral  kind;  that 
there  are  no  words  in  the  charter  of  the  corporation,  or  in  the  stat- 
ute authorizing  its  organization,  that  forbids  it  holding  more  than 
the  amount  limited  by  the  statute,  nor  any  penalties  attached 
whereby  to  punish  any  transgression  of  the  limitation,  the  only 
punishment  intended  being  the  risk  of  a  forfeiture  of  the  bequests, 
or  of  the  charter ;  that  the  limitation  is  chiefly  directory  and  regu- 
lative, and  if  impliedly  prohibitory,  incidentally  and  mildly  so; 
that  the  charter  is  a  contract  between  the  corporation  and  the  State 
in  which  no  person  is  legally  interested  but  the  parties  thereto, 
the  same  general  rules  of  interpretation  applying  as  in  other  con- 
tracts ;  that  if  the  corporation  fails  to  keep  its  side  of  the  contract 
the  State  can  take  advantage  of  the  default  or  not  as  it  pleases ; 
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that  the  transgression  may  be  so  slight  in  its  consequences  that  the 
State  will  forgive  the  offense,  or  forgive  it  because  occasioned  by 
some  accident  or  error  resulting  while  the  corporation  is  acting  in 
good  faith,  or  the  State  may,  acting  through  its  prosecuting  offi- 
cers, punish  the  offense  for  the  public  good ;  that  the  State  may,  by 
its  legislature,  authorize  the  corporation  to  increase  its  capital  be- 
fore the  act  is  done,  or,  if  the  increase  be  made  without  authority, 
may  ratify  the  act  afterward,  either  by  some  legislative  provision 
or,  as  may  be  done  between  any  other  contracting  parties,  by  its 
silence  and  any  other  acts  indicating  consent ;  that  from  the  fore- 
going propositions  it  is  clearly  deducible  that  bequests  like  the 
present  are  voidable  only,  and  may  be  avoided  by  the  State  alone, 
and  are  in  no  sense  to  be  regarded  as  void ;  that  a  policy  arose  as 
to  what  better  be  done  in  the  circumstances  of  each  particular  case, 
and  that  that  policy  belongs  to  the  State  and  not  to  the  court,  and  is 
an  executive  and  not  a  judicial  right,  for  the  court  would  decide 
the  question  in  the  case  for  all  cases  and  all  time,  while  the  State 
may  decide  the  question  differently  at  different  times  according  to 
its  discretion  and  the  public  good.  This  right  the  State  has  never 
surrendered  and  the  court  cannot  take  it  from  the  State.  But  it 
would  surely  deprive  the  State  of  its  privilege  if  the  court  fails  to 
act  upon  these  bequests  as  valid  bequests  until,  in  proper  and  inde- 
pendent proceedings,  such  bequests  are  declared  to  be  void. 

This  conclusion  renders  it  unnecessary  and  inexpedient  to  dis- 
cuss the  further  contention  of  the  respondents  that  the  bequests 
are  valid  in  equity  if  not  at  law,  upon  the  maxim  that  no  legal 
trust  of  a  charitable  nature  shall  fail  for  want  of  a  competent 
trustee,  and  that  if  this  corporation  cannot  act  some  other  party 
may  be  appointed  by  the  court  that  can. 

Exceptions  overruled. 

Appeal  dismissed,  and  decree  below  affirmed. 


Section  V. — Power  to  Transfer  Property. 

JOHN  KEAN,  Complainant,  v.  JOHN  T.  JOHNSON  and 

Others. 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term, 

1853. 

[Reported  in  9  New  Jersey  Equity  Reports  401.] 

John  Kean  files  his  bill  in  this  court  against  John  T.  Johnson 
and  others,  individuals,  and  the  Somerville  &  Easton  Railroad  Co., 
otherwise  called  the  Central  Railroad  Co.  of  New  Jersey,  of  which 
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they  are  directors,  praying  an  injunction  and  other  relief ;  to  which 
bill  the  defendants  have  filed  a  general  demurrer. 

The  bill  states  that  under  an  act  of  the  legislature,  passed  Feb- 
ruary 9,  1 83 1,  a  corporation  was  organized,  called  the  Elizabeth- 
town  &  Somerville  Railroad  Co.,  which  soon  after  went  into  full 
operation ;  that  in  1839-40,  being  in  want  of  funds  to  pay  for  the 
making  of  the  road,  the  company  borrowed  large  sums  of  money, 
for  which  they  mortgaged  not  only  its  property,  but  its  franchises 
or  chartered  rights ;  which  mortgages  by  a  supplemental  act  were 
validated  by  the  legislature  and  consent  of  two-thirds  of  the  stock- 
holders, which  consent  was  by  said  act  required;  that  afterward 
these  mortgages  were  foreclosed,  a  sale  had,  and  a  deed  conveying 
all  the  property  and  chartered  rights  of  said  company,  duly  made 
to  Stearns  &  Colket,  purchasers  at  the  mortgage  sale;  that  these 
purchasers  divUed  the  ownership  and  propriety  of  their  pur- 
chase into  eight  thousand  shares  of  capital  stock,  one  thousand 
five  hundred  shares  of  which  the  complainant  bought,  and  part  of 
which  he  still  holds ;  that  under  this  creation  of  new  stock  a  new 
company  was  organized,  a  new  rail  laid  over  the  road,  and  the 
business  of  transporting  freight  and  passengers  was  begun  and 
carried  on  with  renovated  and  much  increased  power  and  success. 

The  bill  further  states,  that  in  1847  another  company  was  char- 
tered by  the  legislature  to  construct  a  railroad  from  Somerville  to 
Easton,  and  called  the  Somerville  &  Easton  Railroad  Co.,  in  which 
the  individual  defendants  named  in  the  bill  (with  two  exceptions) 
owned  a  large  majority  of  the  capital  stock,  and  have  always  been 
the  directors ;  that  about  the  latter  part  of  1848  they  combined  to- 
gether for  the  purpose  of  amalgamating  the  two  companies  under 
a  different  organization,  and  of  compelling  the  other  stockholders 
of  the  Elizabethtown  &  Somerville  Railroad  Co.  to  surrender 
their  stock ;  and  procured  the  passage  of  a  supplement  to  the  act 
to  incorporate  the  Somerville  &  Easton  Railroad  Co.,  which  is 
set  forth  at  length  in  the  bill. 

The  act  provides  as  follows  : 

1.  That  it  shall  be  lawful  for  the  Somerville  &  Easton  Railroad 
Co.  to  purchase  the  road  constructed  by  the  Elizabethtown  & 
Somerville  Co. 

2.  That  if  payment  of  said  purchase  can  be  made  in  stock,  the' 
Somerville  &  Easton  Railroad  Co.  can  issue  so  much  as  shall  be 
required  for  that  purpose. 

3.  That  the  purchased  road  shall  be  and  become  a  part  of  the 
road  authorized  to  be  constructed  by  the  Somerville  &  Easton  Co., 
and  regulated  by  its  charter,  and  that  that  company  shall  there- 
after be  known  as  the  Central  Railroad  Co.  of  New  Jersey. 

Provided,  That  nothing  in  this  act  contained  shall  in  anywise 
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afFecj^an^right  whatever,  either  at  law_or  in  equity,  of  any  stock- 
holSer^Qrbthjr  p^rsonln7~0r"airy  claim  or^^mand  against  the 
Elizabethtown  &  Somerville  Railroad  Co,^r"ally^  lien  whatever 
upon  sai3>alTroa3^r  tipOli  aiiy  property  which  by  virtue  of  this 
act  shall  be  transferred  or  conveyed.  And  provided  further.  That 
upon  such  purchase  as  aforesaid  being  completed,  the  said 
Central  Railroad  Co.  of  New  Jersey  shall  thereby  become  re- 
sponsible for  all  debts  contracted  by  the  Elizabethtown  &  Somer- 
ville Railroad  Co.,  since  the  foreclosure  of  the  mortgage  or  mort- 
gages under  which  the  present  stockholders  of  said  last-named 
company  claim  to  hold  the  said  railroad,  and  shall  be  liable  there- 
for in  law  and  equity,  in  like  manner  as  if  the  said  debts  had  been 
contracted  by  the  Somerville  &  Easton  Railroad  Co.  Provided 
also,  That  the  said  purchase  shall  be  made  with  the  consent  of  the 

The  bill  then  further  avers  that,  after  the  passage  of  this  act, 
and  about  April  i,  1849,  ^^^  individual  defendants  in  the  bill, 
holding  a  large  majority  of  the  stock  of  both  companies,  and  be- 
ing directors  of  each,  and  constituting  almost  the  entire  boards, 
did  proceed,  using  and  proceeding  in  the  names  of  said  companies 
respectively,  and  assuming  to  act  as  said  companies,  to  continue 
and  carry  out  a  bargain  and  agreement  between  the  said  two  com- 
panies for  the  sale  of  the  railroad  and  other  property  and  append- 
ages of  the  Elizabethtown  &  Somerville  Railroad  Co.,  and  pro- 
cured of  Steams  &  Colket,  the  purchasers  at  the  master's  sale,  a 
deed  conveying  to  the  latter  company  all  the  property  and  appur- 
tenances of  said  road  as  the  same  were  conveyed  by  the  master  to 
them. 

The  two  roads  thus  united,  the  name  was  changed  to  "  The  Cen- 
tral Railroad  Co.  of  New  Jersey,"  and  under  that  name  the  cor- 
poration has  since  carried  on  operations  over  the  road  and  with  the 
property  of  the  Elizabethtown  &  Somerville  Railroad  Co. 

The  complainant  further  avers  that  he  was  and  is  owner  of  two 
hundred  and  seventy-five  shares  of  stock  in  the  Elizabethtown  & 
Somerville  Railroad  Co.,  as  issued  anew  by  Steams  &  Colket ;  that 
Thomas  A.  Hartwell  and  William  Thompson  also  were  and  are 
owners  of  a  large  number  of  said  shares,  but  that  they  neither  of 
them  gave  any  consent  to  this  proceeding,  but  protested  against 
the  sale  of  their  road,  and  still  continue  to  protest  against  and 
resist  it. 

For  this  reason  the  complainant  insists  that  the  purchase  and 
sale  made  was  not  valid,  and  that  all  subsequent  proceedings  of 
said  Central  Railroad  Co.,  in  taking  possession  of  said  Elizabeth- 
town  &  Somerville  Railroad,  with  its  appendages  and  appurte- 
nances, and  in  exercising  control  and  dominion  over  them,  are  alto- 
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gether  fraudulent  against  the  complainant  and  the  other  dissent- 
ing stockholders,  and  void. 

Complainant  then  avers  the  existence  of  a  large  and  profitable 
business  on  the  road  between  Somerville  and  Elizabethtown  from 
the  year  1846,  and  that  a  considerable  surplus  had  been  gathered 
at  the  time  of  the  sale  complained  of ;  and  that  the  new  corpora- 
tion has  mortgaged  all  its  property  heavily  (to  the  amount  of 
one  million,  five  hundred  thousand  dollars)  to  raise  money  for  the 
purpose  of  extending  the  road  to  Easton — an  additional  fraud,  in 
the  view  of  complainant,  upon  all  stockholders  not  consenting  to 
the  sale  of  the  Elizabethtown  road. 

The  bill  then  prays  that  the  defendants — ^namely,  the  directors, 
individually,  of  the  two  roads,  the  mortgage  trustees,  and  the  cor- 
poration, by  whatever  name  rightly  called — ^may  discover  and  dis- 
close the  full  amount  of  the  earnings  of  said  Elizabethtown  road 
from  the  commencement  of  its  operations  under  the  Steams  &  Col- 
ket  purchase  to  the  present  time. 

That  defendants  may  account  for  these  earnings.  That  the  pur- 
chase complained  of  and  the  bonds  and  mortgages  may  be  de- 
clared void,  and  of  no  validity  whatever,  and  for  an  injunction 
against  any  further  issue  of  any  bonds  or  mortgages  upon  said 
road  by  the  Central  Railroad  Co. 

The  chancellor  having  been  concerned  as  counsel  for  defend- 
ants, the  matter  was  referred  to  Cortlandt  Parker,  Esq.,  one  of 
the  masters  of  the  court  before  whom  it  was  argued. 

/.  P.  Bradley  and  W.  L,  Dayton  for  complainants. 

Frelinghuysen  and  Zabriskie  for  defendants. 

Cortlandt  Parker,  Master  in  Chancery.  The  questions  raised 
by  the  demurrer  in  this  cause  are  twofold  :* 

1.  What  is  the  proper  construction  and  meaning  of  the  proviso 
to  sec.  3  of  the  act  recited  in  the  bill  passed  February  22,  1849? 
Does  that  proviso  require  the  consent  of  all  the  stockholders  of 
the  Elizabethtown  &  Somerville  Railroad  Co.  before  the  purchase 
of  the  road  by  the  Somerville  &  Easton  Railroad  becomes  valid? 
or  only  the  consent  of  a  majority  of  said  stockholders? 

2.  If  the  proviso  does  require  the  consent  of  all  such  stock- 
holders to  constitute  a  valid  transfer  of  the  road,  can  the  remedy 
sought  be  given  in  the  present  suit? 

Notwithstanding  the  extremely  able  and  ingenious  arguments 
of  the  counsel  for  the  demurrants,  it  seems  to  the  master  that  the 
plain  language  of  the  statute  in  question  requires  the  consent  of 
all  the  stockholders  of  the  Elizabethtown  &  Somerville  Railroad 
Co.,  before  the  road  in  which  they  as  stockholders  have  a  joint 
ownership,  under  the  purchase  by  them,  and  the  acts  of  the  legisla- 

*  A  portion  of  the  opinion  has  been  omitted.— Ed. 
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ture  in  reference  thereto,  can  be  sold  and  conveyed  away  from 
them. 

The  act,  by  its  first  section,  empowers  the  Somerville  &  Easton 
Co.  to  buy  the  other  road.  The  second  section  empowers  the 
purchase,  if  the  terms  can  be  arranged,  to  pay  the  purchase-money 
in  their  own  stock,  and  to  issue  sufficient  therefor.  The  third  sec- 
tion makes  the  road,  when  so  purchased,  part  of  the  road  author- 
ized to  be  constructed  by  the  Somerville  &  Easton  Co.,  and  extends 
the  charter  of  the  latter  over  it.  It  also  changes  the  name  of  the 
consolidated  company,  on  completion  of  the  purchase,  to  that  of 
the  Central  Railroad  of  New  Jersey,  and  directs  that  all  suits 
pending  against  the  Somerville  &  Easton  Co.  shall  proceed  to 
judgment  against  the  Central  Railroad  of  New  Jersey ;  and  then 
comes  the  proviso  which  is  the  subject  of  dispute,  and  which  has 
already  been  at  length  recited. 

The  language  of  this  proviso  is  very  general  and  comprehensive. 
"  Nothing  in  this  act  contained,"  is  its  first  branch,  "  shall  in  any- 
wise affect  any  right  whatever,  either  at  law  or  in  equity,  of  any 
stockholder  or  other  person  in,  or  any  claim  or  demand  against  the 
Elizabethtown  &  Somerville  Railroad  Co.,  or  any  lien  whatever 
upon  the  said  railroad  or  upon  any  property  which  by  virtue  of 
this  act  shall  be  transferred  or  conveyed."  Again,  says  the  proviso 
in  its  second  branch,  ''  upon  such  purchase  as  aforesaid  being 
completed,  the  Central  Railroad  of  New  Jersey  shall  thereby  be- 
come responsible  for  all  debts  contracted  by  the  Elizabethtown  & 
Somerville  Railroad  Co.  since  the  foreclosure  of  the  mortgages 
under  which  its  present  stockholders  claim  to  hold  the  said  road. 
And  lastly,  this  branch  provides,  the  ''  said  purchase  shall  be  made 
with  the  consent  of  the  last-mentioned  stockholders." 

What  rights,  then,  had  the  stockholders  of  the  Elizabethtown 
&  Somerville  Co.  at  law  or  in  equity  in  that  corporation?  Does 
a  sale  of  the  road,  which  was  the  source  of  all  their  emolument, 
actual  or  prospective,  whose  possession  was  the  very  condition  of 
their  actual,  if  not  technical  being,  and  the  diversion  of  their  cap- 
ital to  other  employment,  affect  in  anywise  their  rights  ?  If  so.  by 
the  clear  meaning,  almost  the  express  words  of  the  proviso,  they 
had  a  right  to  dissent,  and  that  dissent  prevented  the  transfer  per- 
mitted by  the  act,  at  any  rate  so  far  as  regarded  them.  If  a  trans- 
fer, it  did  not  affect  the  rights  of  the  dissentient,  whatever  other 
effect  it  might  have.  I  cannot  divert  my  mind  from  the  conclusion 
that  a  sale  of  their  road,  and  the  employment  of  the  capital  they  in- 
vested in  it  to  other  uses,  does  affect  the  right  of  every  stock- 
holder in  a  railroad  company.  As  stockholders,  they  own  the  road  WtA 
in  common,  to  be  employed  in  specified  uses.  Each  owns  a  shar^^v^. 
in  the  whole,  and  is  to  have  a  proportionate  share  in  its  profits. /^Q 
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They  have  invested  a  portion  of  their  capital  in  it,  and  in  it  alone.  Vk-c^^-. 
They  have  a  right  in  the  road,  and  in  every  dollar  it  earns.    The    \-'>«^wc"^'^S^ 
directors  are  their  trustees,  to  employ  the  joint  capital  in  the  man-     I^Ct^,.*.-^^^  ^ 
agement  of  the  road,  and  the  road  only,  to  the  end  that  from  the  7  ^^L^„.^ 
investment  the  stockholders  have  chosen  they  may  reap  the  con- 
templated profits.    And  this  is  the  agreement  of  the  stockholders 
among  themselves.    They  each  contract  with  the  other  that  their\ 
money  shall  be  so  employed.    What  the  majority  determine  with-  \    // 
in  the  scope  of  this  mutual  contract  they  each  agree  to  abide  by,  j  r\  ^rJ^^*'''^ 
but  there  their  mutual  contract  ends,  and  no  majority,  however  \^^^^^--^       T 
large,  has  a  right  to  divert  one  cent  of  the  joint  capital  to  any  /  fi^* 
purpose  not  consistent  with  and  growing  out  of  this  original)  . 
fundamental  joint  intention. 

To  sell  the  road,  to  abandon  the  contemplated  investment  and 
embark  in  another  scheme,  whether  entirely  different,  or  only 
more  extensive  than  the  original  contemplation  as  apparent  on  the 
face  of  the  charter,  is,  it  seems  to  me,  clearly  contrary  to  the  rights 
of  the  individual  stockholders.  If  they  had  any  right  as  partners 
or  beneficiaries,  it  would  seem  to  be  this,  that  their  money  should 
be  devoted  to  that  use,  and  never  employed  in  any  other,  nor  re- 
turned to  them  before  they  desire  it.  The  mere  statement  of  the 
proposition  seemed  to  me  to  prove  it.  No  argument,  however 
lengthened,  can  add  to  the  force  of  the  naked  position. 

The  general  principle  here  asserted  has  frequently  received  the 
sanction  of  the  courts  both  of  England  and  this  country.  It  is 
the  same,  whether  applied  in  the  case  of  private  associations  or  in- 
corporations. "  It  is  not,  I  apprehend,"  says  Lord  Eldon,  "  com- 
petent to  any  number  of  persons  in  a  partnership  (unless  they 
show  a  contract  rendering  it  competent  to  them)  formed  for  spe- 
cified purposes,  if  they  propose  to  form  a  partnership  for  different 
purposes,  to  effect  that  formation  by  calling  upon  some  of  the 
partners  to  receive  the  subscribed  capital  and  interest  and  quit  the 
concern."  "  And  again,"  he  says  in  the  same  case,  "  those  who 
seek  to  embark  a  partner  in  a  business  not  originally  part  of  the 
partnership  concern,  must  make  out  clearly  that  he  did  expressly  or 
tacitly  acquiesce."  Natusch  v.  Irving,  Appendix  to  Gow  on  Part. 
576,  Am.  Ed.  1830.  And  see  also  the  opinion  of  Kent,  C,  in  Liv- 
ingston T'.  Lynch,  4  Johns.  Ch.  R.  573.  So  in  incorporations. 
Nothing  is  more  certainly  settled  than  that  any  fundamental  alter- 
ation of  a  charter,  or  material  deviation  from,  or  extension  of  a 
road,  in  the  case  of  road  companies,  interferes  with  the  rights  of 
the  corporators,  and  that  no  majority,  however  large,  can  compel 
any  individual  stockholders  to  submit. 

But  it  is  contended  on  the  part  of  the  defendants  that  by  the 
sale  of  their  road  no  rights  of  any  stockholder  in  the  Elizabeth- 


6i4  KEAN  V.  JOHNSON  et  aL  [chap,  hi, 

town  &  Somerville  Railroad  Co.  are  affected ;  that  the  majority  of 
stockholders  have  the  power  and  the  right  at  any  moment  to  sell 
all  the  property  of  the  corporation  and  quit  business.  And  that 
if  they  pay  over  to  him  the  profits  of  the  business  while  it  is  carried 
on,  and  his  proportionate  share  of  the  proceeds  of  sale,  the 
"  rights  "  of  every  stockholder  are  satisfied,  and  he  can  claim  no 
farther  at  law  or  in  equity. 

I  answer,  first,  if  this  be  so,  the  proviso  in  question  was  singu- 
larly useless  and  uncalled  for.  No  act  on  the  part  of  the  legis- 
lature was  necessary  to  protect  their  rights.  They  might  most 
safely  have  been  intrusted  to  the  care  of  this  or  the  other  courts. 
But  without  dwelling  on  this  observation,  is  the  doctrine  con- 
tended for  true  ?  Is  it  the  law  that  a  majority  of  stockholders  in 
any  corporation,  however  prosperous  its  business  affairs  may  be, 
can,  at  their  own  mere  caprice,  sell  out  the  whole  source  of  their 
emoluments,  invest  their  capital  in  other  enterprises,  and  that 
however  the  minority  may  desire  the  prosecution  of  the  business 
in  which  they  had  engaged,  they  have  no  injury  to  complain  of,  at 
law  or  in  equity,  so  long  as  they  obtain  their  proportion  of  the 
proceeds  of  the  sale  ? 

On  principle  this  position  seems  to  me  unsound.  If  it  be  true,  a 
minority  is  entirely  in  the  power  of  a  majority,  and  the  moment 
a  rich  man  or  a  few  rich  men  see  what  they  deem  a  better  invest- 
ment for  their  money  than  the  corporation  in  which  they  are 
already  stockholders,  they  may  compel  the  poorer  members  of  the 
company  to  abandon  profits  satisfactory  to  them,  and  either  risk 
the  little  they  have,  according  to  views  from  which  they  differ,  or 
take  back  their  money  to  lie  profitless  on  their  hands,  until  they 
find  another  investment.  Or,  more  nearly  to  approach  the  case 
in  hand,  as  asserted  by  the  complainants,  if  a  rich  man  or  a  num- 
ber of  rich  men  possess  a  controlling  interest  in  two  roads  whose 
termini  meet,  one  already  successful,  the  other  not  built  or  needing 
nursing  care,  they  may  compel  the  poorer  stockholders  either  to 
abandon  or  postpone  the  profitable  use  of  their  share  of  the  capital, 
or  take  back  their  money  and  give  up  an  investment,  which  per- 
haps their  own  enterprise  suggested,  and  their  own  perseverance 
recommended  to  the  attention  of  others,  and  hazard  the  finding 
of  a  new  investment  and  a  repetition  of  the  same  destruction  of  it. 
If  such  were  the  law  corporations  would  soon  be  few,  for  seldom 
would  capitalists,  whatever  their  comparative  wealth,  invest  in 
enterprises  so  readily  rendered  profitless  aat  the  caprice  or  in 
obedience  to  the  interest  of  any  man  or  set  of  men  rich  enough 
to  control  the  majority  of  stock. 

That  the  majority  should  have  the  power  claimed  for  them  does 
not  seem  to  me  to  Jbe  the  contract  between  the  stockholders,  for 
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there  is  a  contract,  as  already  shown,  in  the  case  of  every  corpo- 
ration, between  them.  That  contract  is  that  their  joint  funds  shall,\ 
under  the  care  of  specified  persons,  generally  called  directors,  be^ 
employed,  and  that  for  certain  specified  purposes.  Sometimes  the 
duration  of  such  employment  is  limited  in  the  charter,  and  then 
until  that  time  it  must  continue  so  employed,  unless,  perhaps,  in 
case  of  clear  loss.  Sometimes  no  time  is  fixed  by  the  charter  at 
which  the  proposed  use  of  the  capital  shall  cease,  and  then  the 
contract  between  the  parties  is,  that  so  long  as  the  affairs  of  the 
company  are  prosperous,  it  shall  go  on,  unless  all  consent  to  the 
contrary.  The  charter  of  the  Elizabethtown  Co.  defines  no  period 
for  its  expiration ;  it  is,  however,  such  a  corporation  as  naturally 
must,  at  its  origin,  have  been  expected  to  continue  permanently, 
and  by  one  section  of  its  charter  it  is  provided  that  at  the  end  of 
fifty  years  from  its  completion,  the  State  has  the  right  to  take 
the  road  at  an  appraisement,  a  provision  which  may  have  been 
one  reason  for  the  privileges  conferred.  The  charter  bears  date 
February  9,  1831,  and  there  was,  of  course,  at  the  date  of  the 
act  of  1849,  a  long  period  to  elapse  before  the  half  century  ex- 
pires. True,  the  present  stockholders  are  not  the  originators  of 
the  road,  nor  do  they  claim  by  transfer  of  stock  from  the  original 
holders,  but  nevertheless,  by  the  act  legalizing  the  mortgage  of 
the  franchise  and  property,  the  purchasers  at  the  mortgage  sale 
were  substituted  to  all  the  chartered  rights  of  the  first  owners  of 
the  stock,  and  the  charter  is  still  the  only  evidence  of  the  character 
of  the  contract.  It  must  be  inferred,  then,  that  they,  like  the  first 
stockholders,  expected  and  embarked  their  means  in  the  enterprise 
on  the  faith  that  it  was  to  continue,  if  prosperous,  at  least  till  the 
fifty  years  elapsed. 

It  can  hardly  therefore,  I  think,  be  argued  with  justice  that  av 
majority  of  the  stockholders  had  a  right,  upon  principle,  to  sell  \ 
out  all  the  property  of  the  company  from  which  its  profits  were    j 
to  be  realized,  and  abandon  the  business,  and  that  the  minority's  / 
rights  are  satisfied  by  a  division  to  them  of  the  value  of  their  stock. 

It  may,  indeed,  be  true,  as  urged  in  the  argument,  that  corpora- 
tions have  a  right  to  sell  their  property  not  limited  by  quantity ; 
and  where  they  sell,  as  they  buy,  for  corporate  purposes,  a  court 
of  equity  would  not,  without  other  circumstances,  restrain  them. 
But  on  the  other  hand,  to  cite  the  language  of  a  learned  author, 
"  how  far,  under  what  circumstances,  and  upon  what  application^  ^^^^^^^ 
a  court  of  equity  would  restrain  a  corporation  from  an  improper  I  ^^^^^i 
alienation  of  its  property,  must  depend  upon  the  general  prin-  * 
ciples  which  guide  it  in  the  exercise  of  its  powers ;  but  there  is 
little  doubt  that  in  a  proper  case  made  it  would  interfere  to  pre- 
vent a  disposition  of  its  property  for  other  than  corporate  pur- 
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poses.  Angell  &  Ames,  p.  190,  referring  to  Binney's  case,  3  Bland. 
(Md.)  Ch.  R.,  142.  And  the  opinion  of  Lord  Eldon  in  Natusch 
V.  Irving,  is  expressly  in  point,  unless  there  be  a  difference  in  the 
rights  of  partners  in  a  joint-stock  association  and  in  a  corporation. 
In  that  case  the  defendants  had  offered  to  pay  back  all  that  the 
orator  had  paid  into  the  company,  with  interest,  and  also  fully  to 
indemnify  him  against  all  loss  by  the  transactions  of  the  company 
in  the  business  which  was  beyond  the  original  articles.  Lord 
Eldon  to  this  part  of  the  case  replies  in  substance,  as  already 
stated,  that  it  is  not  competent  for  any  number  of  persons  in  a 
partnership  (unless  so  provided  for)  formed  for  specified  pur- 
poses, to  effect  that  formation  by  calling  upon  some  of  the  part- 
ners to  receive  back  their  capital  stock  and  interest,  and  quit  the 
concern ;  which,  in  effect,  would  be  merely  compelling  them  to  re- 
tire upon  such  terms  as  should  be  dictated  to  them,  so  as  to  form 
a  new  company ;  and  he  further  says,  that  "  it  is  the  right  of  a 
partner  to  hold  his  associates  to  the  specified  purposes  while  the 
partnership  continues,  and  not  to  rest  upon  indemnities  with  re- 
spect to  what  he  had  not  contracted  to  engage  in ;  and  that  a  part- 
ner cannot  be  compelled  to  part  with  his  shares,  though  for  double 
what  he  originally  gave  for  them;  and  that  it  may  be  his  prin- 
cipal reason  for  keeping  them,  to  have  the  partnership  carried  on 
according  to  the  original  contract."  If  a  majority  of  partners,  cor- 
porate or  unincorporate,  can  sell  out  all  their  property  and  satisfy 
the  rights  of  a  dissenting  partner,  by  a  simple  pa)rment  to  him  of 
his  share,  they  "  can  compel  him  to  retire,"  and  "  form  a  new  com- 
pany," and  utterly  evade  and  set  at  naught  his  "  right  to  hold  his 
associates  to  the  specified  purposes,"  and  can  "  compel  him  to  part 
with  his  shares  "  at  any  sum  they  choose. 

It  is  again  urged  on  the  part  of  the  defendants  that  the  very 
enacting  section  of  the  charter  of  the  Elizabethtown  Co.  gives  to 
the  corporation  the  power  of  selling  and  conveying  all  their  prop- 
erty, and  that,  as  this  charter  is  the  fundamental  contract  between 
the  stockholders,  the  complainant  has  himself  agreed  to  give  to 
the  corporation,  and  of  course  to  the  majority,  the  power  of  selling 
this  road  and  all  their  property  whenever  they  choose.  The  words 
in  sec.  i  relied  upon  are  these :  "  And  they  [the  original  corpo- 
rators] and  their  successors  by  the  said  name  and  style  [meaning 
the  corporate  name  just  before  mentioned]  shall  be  capable  of 
purchasing,  holding  and  conveying  any  lands,  tenements,  goods 
and  chattels  whatever,  necessary  and  expedient  to  the  objects  of 
this  incorporation."  Now,  it  is  argued,  the  company  have  by  this 
language  the  power  to  convey  away  all  they  have  the  power  to 
purchase  and  to  hold. 

The  argument  seems  to  me  more  plausible  than  sound.    Admit- 
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ting  that  the  words  used  have  any  greater  force  or  wider  meaning 
than  that  the  corporation  should  buy,  hold  and  convey,  by  that 
name,  the  whole  argument  falls  by  simply  restating  in  terms  the 
propositions  contained  in  the  words  cited.  They  are  these:  that 
the  corporators  and  their  successors  should,  by  their  corporate 
name,  be  capable  of  purchasing  any  lands  or  goods  necessary  or 
expedient  to  the  objects  of  this  incorporation — ^that  is,  when  it  is 
necessary  to  the  objects  of  the  incorporation  that  it  should  pur- 
chase or  hold  any  particular  property,  it  can  do  so ;  when  it  is  nec- 
essary or  expedient  to  the  objects  of  the  incorporation  that  it 
should  convey  any  particular  property,  it  can  do  so.  So  that  it  is 
only  when  the  objects  of  the  incorporation  require  it  that  any  law- 
ful conveyance  can  be  made.  Can  it  be  pretended  that  the  objects 
of  the  incorporation  require  that  the  necessary  source  of  its  profit- 
able existence  should  be  sold  and  conveyed  away  ? 

There  is  nothing,  I  think,  therefore,  in  principle  or  authority,  to 
shake  the  conclusion  already  arrived  at,  that  the  sale  of  this  road 
by  the  Elizabethtown  &  Somerville  Railroad  Co.,  at  a  time  when 
its  affairs  were  eminently  prosperous,  did  affect  the  rights  of  its 
stockholders;  that  they  had  the  right  to  retain  their  investment 
where  it  was,  and  as  it  was,  and  that  their  rights  are  not  satisfied 
by  a  payment  to  them  of  their  proportion  in  the  proceeds  of  such 
sale. 

But  the  real  character  of  this  purchase  was  such  as  to  bring  it 
precisely  within  the  decisions  already  quoted.  In  form,  it  was 
a  sale  of  the  road ;  in  fact,  it  was  an  extension  of  it — an  addition 
to  the  originally  proposed  scheme.  The  franchises  of  the  com- 
pany have  not  in  form  been  destroyed.  They  may  be  said  to  be 
in  a  state  of  suspended  animation,  and  the  road  is  governed  by  a 
newly  created  corporation  composed  by  the  union  of  two  pre- 
viously existing  ones ;  and  this  consolidated  company  carries  on 
two  enterprises  as  one,  which  before  were  the  several  tasks  and 
privileges  of  the  originally  created  corporations. 

Upon  the  whole  case,  I  respectfully  report  to  and  advise  his 
honor,  the  chancellor,  that  the  demurrer  of  the  defendants  be  over- 
ruled, with  costs. 
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CENTRAL  TRANSPORTATION  CO.  v.    PULLMAN'S 

PALACE  CAR  CO. 

In  the  Supreme  Court  of  the  United  States,  March  2,  1891. 

[Reported  in  IJ9  United  States  Reports  24.] 

This  was  an  action  of  covenant,  brought  September  21,  1886, 
by  the  Central  Transportation  Co.,  a  corporation  of  Pennsylvania, 
against  Pullman's  Palace  Car  Co.,  a  corporation  of  Illinois,  to  re- 
cover the  sum  of  $198,000,  due  for  the  last  three-quarters  of  the 
year  ending  July  i,  1886,  according  to  the  terms  of  an  indenture  of 
lease  from  the  plaintiff  of  all  its  personal  property  to  the  defend- 
ant, dated  February  17,  1870,  and  set  forth  in  full  in  the  declara- 
tion. 

The  defendant  filed  several  pleas,  one  of  which  was  "  that  said 
indenture  of  lease  was  void  in  law  as  between  the  parties  thereto, 
for  the  want  of  authority  and  corporate  power  on  the  part  of  the 
parties  thereto  to  make  and  enter  into  said  indenture  of  lease; 
and  for  that  the  same  was  in  excess  and  in  violation  of  the  charters 
conferring  the  corporate  powers  on  said  plaintiff,  and  of  the  pur- 
pose of  their  incorporation."  The  plaintiff  filed  a  replication, 
traversing  the  averments  of  this  plea. 

The  plaintiff  was  originally  incorporated  December  26,  1862, 
by  a  certificate  or  charter,  made,  acknowledged,  recorded,  and 
filed  in  the  office  of  the  -secretary  of  the  commonwealth,  as  re- 
quired by  the  general  laws  of  Pennsylvania,  which  authorized 
companies  to  incorporate  themselves,  by  voluntary  act  of  the  asso- 
ciates, "for  the  purpose  of  carrying  on  the  manufacture  of  woollen, 
cotton,  flax,  or  silk  goods,  or  of  iron,  paper,  lumber,  or  salt,"  or 
"  for  the  manufacture  of  articles  from  iron  and  other  metals,  or 
out  of  wood,  iron,  and  other  metals,"  within  the  State,  for  a  term 
not  exceeding  twenty  years ;  and  provided  that  every  corporation 
so  formed  might  by  its  corporate  name  purchase,  hold  and  convey 
real  or  personal  property,  "  necessary  or  convenient  to  enable  the 
said  company  to  carry  on  the  business  or  operations  named  in  such 
certificate ; "  and  that  its  stock,  property  and  affairs  should  be 
managed  by  a  board  of  directors,  a  majority  of  whom  in  all  cases 
should  be  stockholders  therein  and  citizens  of  the  State ;  and  au- 
thorized the  directors,  subject  to  the  revision  and  approval  of  the 
stockholders,  to  make  such  by-laws  for  the  management  and  dis- 
position of  its  stock  and  affairs,  "  and  for  carrying  on  all  kinds  of 
business  within  the  objects  and  purposes  of  such  company ; "  and 
forbade  the  company  to  use  any  part  of  its  capital  stock  or  other 
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funds  in  the  purchase  of  stock  in  any  other  corporation.    Penn. 
Stats.  April  7,  1849,  c  368,  §§  i,  3»  4»  8;  April  i,  1853,  c  186,  §  2. 

In  accordance  with  the  requirements  of  those  statutes,  the  plain- 
tiff's certificate  of  incorporation,  or  charter,  stated  the  object  for 
which  it  was  formed,  "  the  transportation  of  passengers  in  rail- 
road cars  constructed  and  to  be  owned  by  the  said  company  in  ac- 
cordance with  the  several  letters  patent,"  four  in  all,  described  by 
numbers  and  dates ;  the  place  where  its  chief  operations  were  to 
be  carried  on,  Philadelphia ;  the  amount  of  its  capital  stock,  $200,- 
000 ;  and  its  term  of  continuance,  twenty  years,  the  extreme  limit 
allowed  by  the  statutes. 

By  a  special  act  of  the  legislature  of  Pennsylvania  of  February 
9,  1870,  c.  94,  entitled  "  An  act  to  extend  the  charter  of  the  Cen- 
tral Transportation  Co.,  to  empower  them  to  lease  their  property 
and  increase  their  capital  stock,"  the  plaintiff's  charter  was  ex- 
tended for  ninety-nine  years  from  its  expiration ;  and  -^said  conoX 
pany  are  hereby  empowered  to  enter  into  contracts  with  corpora-j 
tions  of  this  or  any  other  State  for  the  leasing  or  hiring  and  trans-l 
fer  to  them,  or  any  of  them,  of  their  railway  cars  and  other  per-/ 
sonal  property ^/^s  well  as  "  to  increase  their  present  capital  stock 
two  hundred  thousand  dollars." 

On  February  17,  1870,  eight  days  after  the  passage  of  that  act, 
the  indenture  sued  on  was  made  by  and  between  the  plaintiff  and 
the  defendant,  which  had  been  incorporated  three  years  before, 
with  a  capital  stock  of  $100,000,  by  a  special  act  of  the  legislature 
of  Illinois  of  February  22,  1867  (declared  to  be  a  public  act),  "  to 
manufacture,  construct  and  purchase  railway  cars,  with  all  con- 
venient appendages  and  supplies  for  persons  travelling  therein, 
and  the  same  "  to  "  sell  or  use,  or  permit  to  be  used,  in  such  man- 
ner and  upon  such  terms  as  the  said  company  may  think  fit  and 
proper." 

The  indenture,  after  the  statement  of  the  names  of  the  parties, 
began  with  the  following  recitals : 

"  Whereas  the  parties  hereto  are  engaged  in  the  business  of 
manufacturing  railway  cars,  generally  known  as  sleeping  cars, 
under  certain  patents  belonging  to  them  respectively,  and  of  hiring 
the  same  to  railroad  companies  under  written  contracts,  to  be  used 
and  employed  on  and  over  the  lines  of  the  roads  of  said  railroad 
companies,  and  receiving  therefor  income  and  revenue  by  the 
sale  to  passengers  of  the  berths  and  accommodations  therein ;  and 

**  Whereas  the  demands  of  the  public  for  increased  means  of 
personal  comfort  and  convenience  in  travelling,  of  avoiding  re- 
peated changes  of  cars  over  long  routes  of  railroad,  the  necessity 
for  affording,  at  fair  and  reasonable  rates,  these  advantages, 
which  cannot  be  extended  by  railroad  companies  themselves,  re- 


620       CENT.  TRANS.  CO.  V.  PULLMAN'S   P.  CAR  CO.       [CHAP.  IIL 

quire  that  every  possible  means  should  be  adopted  to  meet  such 
demands  by  avoiding  the  inconvenience  and  curtailing  the  ex- 
penses incidental  to  the  maintenance  of  the  business  management 
and  organization  of  two  separate  corporations." 

It  further  recited  that  the  parties  (professing  to  act  under  the 
powers  conferred  upon  them  respectively  by  the  special  acts  of  the 
legislatures  of  Pennsylvania  and  of  Illinois,  above  mentioned)  had 
agreed  that  the  plaintiff  should  demise,  transfer  and  set  over  to 
the  defendant,  and  the  defendant  should  take,  all  the  plaintiff's 
railway  cars,  contracts,  patent  rights  and  personal  property. 

By  that  indenture,  accordingly,  the  plaintiff  "  granted,  de- 
mised, transferred,  and  set  over  "  one  hundred  and  nineteen  rail- 
way sleeping  cars  with  their  equipment,  its  contracts  with  sixteen 
railroad  companies  (copies  of  which  were  annexed  to  and  made 
parts  of  the  indenture),  all  its  patent  rights  (an  assignment  of 
which,  including  the  four  specified  in  its  charter  and  thirteen 
others,  was  also  annexed  to  the  indenture  and  made  part  thereof), 
and  all  its  "  personal  property,  rights,  credits,  moneys,  and  effects, 
rights  of  action,  money  due  and  to  become  due  from  licenses  here- 
tofore granted,"  to  the  defendant,  its  successors  and  assigns,  "  to 
have  and  to  hold  the  above  demised  property,  and  all  income,  rev- 
enue, and  profit  to  be  derived  therefrom,"  for  the  term  of  ninety- 
nine  years  from  January  i,  1870,  except  so  far  as  the  contracts, 
patents  and  licenses  should  expire  sooner;  and  the  plaintiff  ex- 
pressly covenanted  that  it  would  use  its  influence  to  obtain  renew- 
als or  new  contracts  in  the  defendant's  name  from  the  railroad 
companies ;  and  that  it  "  shall  and  will  not  engage  in  the  business 
of  manufacturing,  using  or  hiring  sleeping  cars  while  this  contract 
remains  in  full  force  and  effect." 

The  defendant,  on  its  part,  covenanted  to  pay  to  the  plaintiff 
annually  the  sum  of  $264,000,  in  equal  quarterly  instalments, 
"  during  the  entire  term  of  ninety-nine  years,"  unless  upon  a 
diminution  of  the  revenue  received  from  the  railroad  companies, 
the  indenture  should  be  declared  void  by  the  defendant,  or  the 
annual  sums  payable  by  the  defendant  be  reduced,  as  therein  pro- 
vided; also  to  pay  all  the  plaintiff's  debts  up  to  January  i,  1870, 
according  to  a  schedule  annexed,  by  which  they  were  not  to  ex- 
ceed the  sum  of  $63,998.69,  that  being  the  amount  of  cash  trans- 
ferred by  the  plaintiff  to  the  defendant ;  to  continue  and  carry  on 
the  business  as  authorized  by  its  charter,  during  the  existence  of 
the  assigned  contracts  or  other  like  contracts  with  the  same  rail- 
road companies;  to  keep  in  repair  the  cars  and  their  equipment, 
and  to  renew  and  reconstruct  them  when  needful ;  not  to  assign 
the  indenture  without  the  plaintiff's  assent,  nor  to  create  any  lien 
or  mortgage  upon  the  property  that  should  impair  the  plaintiff's 
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rights  under  the  indenture;  that,  upon  the  defendant's  failure  to 
make  any  quarterly  payment  for  thirty  days  after  due,  the  plaintiff 
might  avoid  the  indenture,  and  thereupon  the  defendant  should 
surrender  the  cars  and  equipment,  assign  to  the  plaintiff  the  con- 
tracts with  the  railroad  companies  and  any  unexpired  patent 
rights,  and  cease  to  run  or  employ  cars  on  the  same  lines  of  rail- 
road ;  and,  at  the  end  of  the  ninety-nine  years,  to  deliver  to  the 
plaintiff  the  cars  and  equipment  in  good  ordef,  and  assign  to  the 
plaintiff  any  unexpired  contracts  with  those  railroad  companies. 

At  the  trial,  in  May,  1888,  the  plaintiff  offered  in  evidence  its 
original  charter,  the  statute  of  Pennsylvania  of  February  9,  1870, 
and  the  indenture  of  February  17,  1870 ;  as  well  as  evidence  tend- 
ing to  show  that  the  defendant,  under  that  indenture,  entered  into 
possession  of  the  plaintiff's  property,  and  continued  in  possession 
during  the  period  covered  by  the  declaration. 

To  the  admission  of  all  this  evidence  the  defendant  objected  "  on 
the  ground  that  it  was  beyond  the  power  of  either  corporation  to 
make  the  contract ;  and  also  because  it  was  null  and  void  by  reason 
of  its  being  in  restraint  of  trade  and  against  public  policy  as  pre- 
venting competition."  The  court  sustained  the  objection,  and 
excluded  the  evidence ;  and  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove,  in  addition  to  the  above 
evidence,  that  in  pursuance  of  the  indenture  of  February  17,  1870, 
the  plaintiff's  cars,  contracts,  and  patent  rights  were  delivered  to 
the  defendant,  and  continued  in  its  possession  under  the  inden- 
ture, and  the  defendant  insisted  on  retaining  them  until  July  i, 
1886,  and  the  defendant  then  for  the  first  time  tendered  them  to 
the  plaintiff  and  declared  the  indenture  void,  in  accordance  with 
its  provisions.  The  defendant  objected  to  this  evidence ;  the  court 
sustained  the  objection,  and  excluded  the  evidence ;  and  the  plain- 
tiff excepted. 

The  defendant  thereupon  moved  for  a  nonsuit,  and  the  court 
granted  the  motion,  and  ordered  a  nonsuit,  and  refused  a  motion 
of  the  plaintiff  to  take  it  off;  and  the  plaintiff  again  excepted. 
A  judgment  of  nonsuit  was  entered  accordingly ;  and  the  plaintiff 
tendered  a  bill  of  exceptions,  which  was  allowed  by  the  court,  and 
sued  out  this  writ  of  error. 

John  G.  Johnson  for  plaintiff  in  error. 

Edward  S,  Isham  and  Wayne  MacVeagh  for  defendant  in 
error. 

Gray,  J.,  after  stating  the  case  as  above,  delivered  the  opinion 
of  the  court. 

The  principal  defense  in  this  case,  duly  made  by  the  defendant, 
by  formal  plea,  as  well  as  by  objection  to  the  plaintiff's  evidence, 
and  sustained  by  the  Circuit  Court,  was  that  the  indenture  of  lease 
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sued  on  was  void  in  law,  because  beyond  the  powers  of  each  of  the 
corporations  by  and  between  whom  it  was  made. 

There  is  a  preliminary  question  of  practice,  arising  out  of  the 
manner  in  which  the  case  was  disposed  of  below,  which  is  de- 
serving of  notice,  although  not  mentioned  by  counsel  in  argu- 
ment.^ 

But  the  judgment  of  nonsuit,  being  a  final  judgment  disposing 
of  the  particular  ciase,  and  rendered  upon  a  ruling  in  matter  of 
law  duly  excepted  to  by  the  plaintiff,  is  subject  to  be  reviewed  in 
this  court  by  writ  of  error. 

It  was  therefore  rightly  assumed  by  the  counsel  of  both  parties 
at  the  argument  that  the  only  question  to  be  determined  is  of  the 
correctness  of  the  ruling  sustaining  the  defense  of  ultra  vires,  in- 
dependently of  the  form  in  which  that  question  was  presented  and 
disposed  of. 

Upon  the  authority  and  the  duty  of  a  corporation  to  exercise 
the  powers  granted  to  it  by  the  legislature,  and  those  only ;  and 
upon  the  invalidity  of  any  contract,  made  beyond  those  powers,  or 
providing  for  their  disuse  or  alienation;  there  is  no  occasion  to 
refer  to  decisions  of  other  courts,  because  the  judgments  of  this 
court,  especially  those  delivered  within  the  last  twelve  years  by  the 
late  Miller,  J.,  afforded  satisfactory  guides  and  ample  illustra- 
tions.^ 

The  clear  result  of  these  decisions  may  be  summed  up  thus: 
The  charter  of  a  corporation,  read  in  the  light  of  any  general  laws 
which  are  applicable,  is  the  measure  of  its  powers,  and  the 
enumeration  of  those  powers  implies  the  exclusion  of  all  others 
not  fairly  incidental.  AH  contracts  made  by  a  corporation  beyond 
the  scope  of  those  powers  are  unlawful  and  void,  and  no  action  can 
be  maintained  upon  them  in  the  courts,  and  this  upon  three  distinct 
grounds :  the  obligation  of  every  one  contracting  with  a  corpora- 
tion, to  take  notice  of  the  legal  limits  of  its  powers ;  the  interest 
of  the  stockholders,  not  to  be  subjected  to  risks  which  they  have 
never  undertaken ;  and,  above  all,  the  interest  of  the  public,  that 
the  corporation  shall  not  transcend  the  powers  conferred  upon  it 
by  law.  A  corporation  cannot,  without  the  assent  of  the  legisla- 
ture, transfer  its  franchise  to  another  corporation,  and  abnegate 
the  performance  of  the  duties  to  the  public,  imposed  upon  it  by 
its  charter  as  the  consideration  for  the  grant  of  its  franchise. 
Neither  the  grant  of  a  franchise  to  transport  passengers,  nor  a 
general  authority  to  sell  and  dispose  of  property,  empowers  the 
grantee,  while  it  continues  to  exist  as  a  corporation,  to  sell  or  to 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
— Ed. 
■The  citation  and  discussion  of  cases  have  been  omitted. — Ed. 
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lease  its  entire  property  and  franchise  to  another  corporation. 
These  principles  apply  equally  to  companies  incorporated  by  spe- 
cial charter  from  the  legislature,  and  to  those  formed  by  articles 
of  association  under  general  laws. 

By  a  familiar  rule,  every  public  grant  of  property,  or  of  privi- 
leges or  franchises,  if  ambiguous,  is  to  be  construed  against  the 
grantee  and  in  favor  of  the  public;  because  an  intention,  on  the 
part  of  the  government,  to  grant  to  private  persons,  or  to  a  par- 
ticular corporation,  property  or  rights  in  which  the  whole  public 
is  interested,  cannot  be  presumed,  unless  unequivocally  expressed 
or  necessarily  to  be  implied  in  the  terms  of  the  grant;  and  be- 
cause the  grant  is  supposed  to  be  made  at  the  solicitation  of  the 
grantee,  and  to  be  drawn  up  by  him  or  by  his  agents,  and  there- 
fore the  words  used  are  to  be  treated  as  those  of  the  grantee ;  and 
this  rule  of  construction  is  a  wholesome  safeguard  of  the  interests 
of  the  public  against  any  attempt  of  the  grantee,  by  the  insertion 
of  ambiguous  language,  to  take  what  could  not  be  obtained  in 
clear  and  express  terms.  Charles  River  Bridge  v.  Warren  Bridge, 
II  Pet.  420,  544-548;  Dubuque  &  Pacific  Railroad  v.  Litchfield, 
23  How.  66,  88,  89;  Slidell  v.  Grandjean,  iii  U.  S.  412,  437,  438. 
This  rule  applies  with  peculiar  force  to  articles  of  association, 
which  are  framed  under  general  laws,  and  which  are  a  substitute 
for  a  legislative  charter,  and  assume  and  define  the  powers  of  the 
corporation  by  the  mere  act  of  the  associates,  without  any  super- 
vision of  the  legislature  or  of  any  public  authority.  Oregon  Rail- 
way V.  Oregonian  Railway,  130  U.  S.  26,  2^, 

In  the  case  at  bar,  the  plaintiff  was  originally  incorporated  for 
twenty  years  from  December  26,  1862,  with  a  capital  stock  of 
$200,000,  by  articles  of  association,  called  a  certificate  or  charter, 
under  general  laws  of  Pennsylvania.  It  Is  not  without  significance 
that  those  laws  required  its  stock,  property,  and  affairs  to  be  man- 
aged by  a  board  of  directors,  a  majority  of  whom  should  be  stock- 
holders therein,  and  citizens  of  the  State ;  and  forbade  it  to  use  any 
part  of  its  capital  stock  in  the  purchase  of  stock  in  any  other  cor- 
poration. Those  laws  related  to  manufacturing  companies  only. 
But  the  purpose  of  its  incorporation,  as  stated  in  that  charter,  was 
''  the  transportation  of  passengers  in  railroad  cars  constructed  and 
to  be  owned  by  the  said  company  "  under  certain  patents.  And, 
as  appears  by  the  recitals  in  the  indenture  sued  on,  the  plaintiff 
carried  on  the  business  of  manufacturing  sleeping  cars  under  its 
patents,  and  of  hiring  or  letting  those  cars  to  railroad  companies 
by  written  contracts,  receiving  a  revenue  form  the  sale  of  berths 
and  accommodations  to  passengers. 

The  validity  of  the  plaintiff's  incorporation,  as  well  as  its  power 
to  make  that  indenture,  however,  depends  not  solely  upon  the 
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original  charter  and  the  general  laws  under  which  it  came  into  ex- 
istence, but  mainly  upon  a  special  act  of  the  legislature  of  Penn- 
sylvania of  February  9,  1870.  By  this  act,  the  validity  of  the 
charter  for  the  object  therein  named  was  clearly  recognized ;  the 
charter  was  extended  for  ninety-nine  years,  nearly  fivefold  the 
period  for  which  the  corporation  was  or  could  have  been  formed 
under  general  laws ;  and  the  corporation  was  expressly  empowered 
to  double  its  capital  stock,  and  "  to  enter  into  contracts  with  cor- 
porations of  this  or  any  other  State  for  the  leasing  or  hiring  and 
transfer  to  them,  or  any  of  them,"  of  its  "  railway  cars  and  other 
personal  property." 

The  plaintiff,  therefore,  was  not  an  ordinary  manufacturing 
corporation,  such  as  might,  like  a  partnership  or  an  individual 
engaged  in  manufactures,  sell  or  lease  all  its  property  to  another 
corporation.  Ardesco  Oil  Co.  v.  North  American  Oil  Co.,  66 
Penn.  St.  375 ;  Tread  well  v.  Salisbury  Manuf.  Co.,  7  Gray,  393.^ 

But  the  purpose  of  its  incorporation,  as  defined  in  its  charter,  and 
recognized  and  confirmed  by  the  legislature,  being  the  transpor- 
tation of  passengers,  the  plaintiff  exercised  a  public  employment, 

^  The  views  which  we  have  taken  dispose  of  the  whole  case.  It  is  there- 
fore unnecessary  to  go  at  large  into  a  consideration  of  the  other  branch  of 
the  cause,  which  was  fully  and  elaborately  discussed  at  the  Bar.  But  we\ 
entertain  no  doubt  of  the  right  of  a  corporation,  established  solelyHRrr  \ 
traTiit]g-^fi?1  Tntfcnnfatturing  purposes,  by  a  vote  of  the  majority  of  their  / 
stockholders,  to  wind  up  thelT^ffairs  and  close  their  business,  if  in  the  / 
exercise  of  a  sound  discretion  they  deem  it  expedient  so  to  do.  At  comv 
mon  law  the  right  of  corporations,  acting  by  a  majority  of  their  stock- 
holders, to  sell  their  property  is  absolute,  and  is  not  limited  as  to  objects, 
circumstances,  or  quantity.  Angell  &  Ames  on  Corp.,  §  127  et  seq.;  2 
Kent  Com.  (6th  ed.)  280;  Mayor,  etc.,  of  Colchester,  v.  Lowton,  i  Yes.  & 
B.  226,  240,  244;  Binney's  case,  2  Bland,  142.  To  this  general  rule  there 
are  many  exceptions,  arising  from  the  nature  of  particular  corporations, 
the  purposes  for  which  they  were  created,  and  the  duties  and  liabilities 
imposed  on  them  by  their  charters.  Corporations  established  for  objects 
guasi-pviblic,  such  as  railway,  canal,  and  turnpike  corporations,  to  which 
the  right  of  eminent  domain  and  other  large  privileges  are  granted  in  order 
to  enable  them  to  accommodate  the  public,  may  fall  within  the  exception ; 
as  also  charitable  and  religious  bodies,  in  the  administration  of  whose 
affairs  the  community  or  some  portion  of  it  has  an  interest  to  see  that 
their  corporate  duties  are  properly  discharged.  Such  corporations  may 
perhaps  be  restrained  from  alienating  their  property,  and  compelled  to 
appropriate  it  to  specific  uses,  by  mandamus  or  other  proper  process.  But  it 
is  not  so  with  corporations  of  a  private  character,  established  solely  for 
trading  and  manufacturing  purposes.  Neither  the  public  nor  the  legisla- 
ture have  any  direct  interest  in  their  business  or  its  management  These 
are  committed  solely  to  the  stockholders,  who  have  a  pecuniary  stake  in 
the  proper  conduct  of  their  affairs.  By  accepting  a  charter  they  do  not 
undertake  to  carry  on  a  business  for  which  they  are  incorporated,  indefi- 
nitely, and  without  any  regard  to  the  condition  of  their  corporate  property. 
Public  policy  does  not  require  them  to  go  on  at  a  loss.    On  the  contrary, 
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and  was  charged  with  the  duty  of  accommodating  the  public  in  the 
line  of  that  employment,  exactly  corresponding  to  the  duty  which 
a  railroad  corporation  or  a  steamboat  company,  as  a  carrier  of 
passengers,  owes  to  the  public,  independently  of  possessing  any 
right  of  eminent  domain.  The  public  nature  of  that  duty  was  not 
affected  by  the  fact  that  it  was  to  be  performed  by  means  of  cars 
constructed  and  of  patent  rights  owned  by  the  corporation,  and 
over  roads  owned  by  others.  The  plaintiff  was  not  a  strictly  pri- 
vate, but  a  quasi  public  corporation ;  and  it  must  be  so  treated  as 
regards  the  validity  of  any  attempt  on  its  part  to  absolve  itself 
from  the  performance  of  those  duties  to  the  public,  the  perform- 
ance of  which  by  the  corporation  itself  was  the  remuneration  that 
t  was  required  by  law  to  make  to  the  public  in  return  for  the  grant 
3f  its  franchise.  Pickard  v.  Pullman  Southern  Car  Co.,  117 
U.  S.  34;  York  &  Maryland  Railroad  v,  Winans,  17  How.  30,  39; 
Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Liverpool  &  Great  West- 
ern Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397. 

The  evident  purpose  of  the  legislature,  in  passing  the  statute 
of  1870,  was  to  enable  the  plaintiff  the  better  to  perform  its  duties 
to  the  public,  by  prolonging  its  existence,  doubling  its  capital,  and 
confirming,  if  not  enlarging,  its  powers.  An  intention  that  it 
should  immediately  abdicate  those  powers,  and  cease  to  perform 

it  would  seem  very  clearly  for  the  public  welfare,  as  well  as  for  the  interest 
of  the  stockholders,  that  they  should  cease  to  transact  business  as  soon  as, 
in  the  exercise  of  asound  judgment,  it  is  found  that  it  cannot  be  prudently 
continued. 

If  this  be  not  so,  we  do  not  see  that  any  limit  could  be  put  to  the  business 
of  a  trading  corporation  short  of  the  entire  loss  or  destruction  of  the  cor- 
porate property.  The  stockholders  could  be  compelled  to  carry  it  on  until 
it  came  to  actual  insolvency.  Such  a  doctrine  is  without  any  support  in 
reason  or  authority.  The  case  of  Ward  v.  Society  of  Attorneys,  i  Collyer, 
370,  cited  by  the  plaintiffs,  does  not  support  it.  They  were  not  a  trading 
cx)rporation,  nor  were  their  affairs  in  an  embarrassed  condition.  It  was 
the  case  of  the  majority  of  a  corporation  attempting  to  surrender  the  old 
charter,  and  to  pervert  the  corporate  funds  to  a  different  purpose,  by 
passing  them  over  to  a  new  association.  Besides,  the  questions  raised  in 
the  case  were  not  finally  determined  by  the  Vice-Chancellor.  They  were 
only  considered  so  far  as  it  was  necessary  to  decide  the  question  of  granting 
an  injunction  preliminary  to  the  hearing. 

Upon  the  facts  found  in  the  case  before  us,  we  see  no  reason  to  doubt 
that  the  vote  of  the  majority  of  the  stockholders,  for  the  sale  of  the  cor- 
porate property  and  the  closing  of  the  business  of  the  corporation,  was 
justified  by  the  condition  of  their  affairs.  Without  available  capital,  and 
without  the  means  of  procuring  it,  the  further  prosecution  of  their  business 
would  be  unprofitable,  if  not  impracticable.  Under  these  circumstances 
it  was  in  furtherance  of  the  purposes  of  the  corporation  to  pay  their 
debts,  close  their  affairs,  and  settle  with  their  stockholders  on  terms  most 
advantageous  to  them.  Sargent  v.  Webster,  13  Met.  504. — Bigelow,  J., 
Treadwell  v,  Salisbury  Manufacturing  Company,  7  Gray,  393,  404-405. 
— Ed. 
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those  duties,  is  so  inconsistent  with  that  purpose,  that  it  cannot 
be  impHed,  without  much  clearer  expressions  of  the  legislative 
will  looking  toward  that  end,  than  are  to  be  found  in  this  statute. 

The  provision  of  this  statute,  by  which  the  plaintiff  is  empow- 
ered to  contract  with  other  corporations  "  for  the  leasing  or  hiring 
and  transfer  to  them,  or  any  of  them,"  of  its  "  railway  cars  and 
other  personal  property,"  is  fully  satisfied  by  construing  it 
as  confirming  the  plaintiff's  right  to  do  as  it  had  been  doing, 
to  "  lease  "  or  "  hire  "  (which  are  equivalent  words)  to  other 
corporations  in  the  regular  course  of  its  business,  and  to  "  trans- 
fer "  under  such  leasing  or  hiring,  its  "  railway  cars,"  and  "  other 
personal  property,"  either  connected  with  the  cars,  or  at  least  of 
the  same  general  nature  of  tangible  property.  It  can  hardly  be 
stretched  to  warrant  the  plaintiff  in  making  to  a  single  corporation 
an  absolute  transfer,  or  a  long  lease,  of  all  that  might  be  compre- 
hended in  the  words  "  personal  property  "  in  their  widest  sense, 
including  not  only  goods  and  chattels,  but  moneys,  credits  and 
rights  of  action.  In  any  view,  it  would  be  inconsistent  alike  with 
the  main  purpose  of  the  statute,  and  with  the  uniform  course  of 
decision  in  this  court,  to  construe  these  words  as  authorizing 
the  plaintiff  to  deprive  itself,  either  absolutely,  or  for  a  long 
period  of  time,  of  the  right  to  exercise  the  franchise  granted  to 
it  by  the  legislature  for  the  accommodation  of  the  public* 

By  the  contract  between  these  parties,  as  expressed  in  the  in- 

^  It  is  argued  that  because  a  corporation  has  authority  to  put  an  end  to 
its  existence  by  a  vote  of  the  majority  of  its  stockholders,  in  which  event 
it  may  proceed  to  settle  up  its  affairs,  dispose  of  Us  property,  and  divide 
its  capital  stock,  therefore,  a  corporation  in  full  operation,  with  no  such 
purpose  of  terminating  its  existence,  may,  in  the  ordinary  course  of  its 
business,  sell  all  of  its  property,  real  and  personal,  and  if  it  be  a  railroad 
company,  dispose  of  its  road,  its  franchises,  and  the  powers  necessary  to 
properly  carry  on  the  business  of  a  carrier.  It  is  insisted  that  if  it  can  do 
this,  it  may,  therefore,  make  a  lease  of  such  property  and  franchises, 
transferring  all  those  powers,  rights,  and  privileges. 

But  it  does  not  need  argument  to  show  that  such  provision,  made  for  the 
dissolution  of  a  corporation  by  the  voluntary  act  of  its  incorporators,  pro- 
viding for  the  disposition  of  its  property  when  the  resolution  to  that  effect 
has  been  adopted,  whether  by  distribution  of  dividends  on  its  profits  or 
the  sale  of  shares  of  stock,  or  for  any  other  disposition  of  its  effects 
compatible  with  law,  is  not  applicable  to  and  cannot  be  intended  to  confer 
upon  corporations  continuing  in  existence,  or  which,  like  these  companies, 
contemplate  in  the  very  contract  entered  into  a  continuance  of  more  than 
ninety-six  years,  the  power  to  dispose  of  their  corporate  powers  and  fran- 
chises, much  less  the  authority  to  lease  them  for  an  indefinite  period  to 
others. 

In  the  case  before  us  both  corporations  continued  to  exist ;  they  both 
entered  into  contracts  covering  a  period  of  ninety-six  years;  and  if  the 
contract  of  lease  be  valid,  one  of  them  obtained  thereby  the  right  to  the 
control  and  use  of  the  property  and  franchises  of  the  other,  which  on  its 
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denture  sued  on,  are  transferred  all  cars  already  constructed,  all 
existing  contracts  with  railroad  companies  for  running  cars,  all 
existing  patent  rights  under  which  other  cars  might  be  con- 
structed, and  all  other  personal  property,  moneys,  credits,  and 
rights  of  action  of  the  plaintiff.  But  after  the  cars  and  the  rail- 
road contracts  may  have  ceased  to  exist,  and  after  all  those  patent 
rights  must  have  expired,  the  indenture  is  still  to  continue  in  force 
for  the  full  term  of  ninety-nine  years,  unless  sooner  terminated  as 
therein  provided.  In  addition  to  all  this,  the  plaintiff  covenants,  in 
the  most  express  and  positive  terms,  never  to  "engage  in  the 
business  of  manufacturing,  using  or  hiring  sleeping  cars  "  while 
the  indenture  remains  in  force.  In  short,  the  plaintiff  not  only 
parts  with  all  its  means  of  carrying  on  the  business,  and  of  per- 
forming the  duty,  for  which  it  had  been  chartered,  of  transport- 
ing passengers  and  making  and  letting  cars  to  transport  them  in ; 
but  it  undertakes  to  transfer,  for  ninety-nine  years,  nearly  co- 
extensive with  the  duration  of  its  own  corporate  existence,  the 
whole  conduct  of  its  business,  and  the  performance  of  all  its  pub- 
lic duties,  to  another  corporation;  and  to  continue  in  existence, 
during  that  period,  for  no  other  purpose  than  that  of  receiving, 
from  time  to  time,  from  the  other  corporation,  the  stipulated  rent 
or  compensation,  and  of  making  dividends  out  of  the  moneys  so 
received. 

Considering  the  long  term  of  the  indenture,  the  perishable 
nature  of  the  property  transferred,  the  large  sums  to  be  paid 
quarterly  by  the  defendant  by  way  of  compensation,  its  assump- 
tion of  the  plaintiff's  debts,  and  the  frank  avowal,  in  the  inden- 
ture itself,  of  the  intention  of  the  two  corporations  to  prevent 
competition  and  to  create  a  monopoly,  there  can  be  no  doubt  that 
the  chief  consideration  for  the  sums  to  be  paid  by  the  defendant 
was  the  plaintiff's  covenant  not  to  engage  in  the  business  of  manu- 
facturing, using  or  hiring  sleeping  cars;  and  that  the  real  pur- 
pose of  the  transaction  was,  under  the  guise  of  a  lease  of  personal 
property,  to  transfer  to  the  defendant  nearly  the  whole  corpo- 
rate franchise  of  the  plaintiff,  and  to  continue  the  plaintiff's  ex- 
istence for  the  single  purpose  of  receiving  compensation  for  not 
performing  its  duties. 

The  necessary  conclusion  from  these  premises  is,  that  the  con- 
tract sued  on  was  unlawful  and  void,  because  it  was  beyond  the 

part  became  bound  for  the  payment  of  rent  therefor,  a  supposed  profit  on 
the  capital  for  the  entire  period  of  the  term.  We  can  see  no  reason  why 
the  powers  conferred  upon  a  corporation  going  out  of  existence,  and  dis- 
solved by  its  own  act,  including  the  right  to  wind  up  its  affairs  and  dispose 
of  its  property,  can  be  held  to  confer  any  such  power  on  a  company  which 
contemplates  an  existence  of  a  hundred  years  to  come.  Miller,  J.,  Oregon 
Railway  Co.  v.  Oregonian  Railway  Co.,  130  U.  S.  i,  34-35. — Ed. 
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powers  conferred  upon  the  plaintiff  by  the  legislature,  and  be- 
cause it  involved  an  abandonment  by  the  plaintiff  of  its  duty  to 
the  public. 

There  is  strong  ground,  also,  for  holding  that  the  contract  be- 
tween the  parties  is  void,  because  in  unreasonable  restraint  of 
trade,  and  therefore  contrary  to  public  policy.  Of  the  cases  cited 
by  the  plaintiff  upon  this  point,  those  which  have  most  re- 
semblance to  the  present  case  are  quite  distinguishable.* 

The  contract  sued  on  being  clearly  beyond  the  powers  of  the 
plaintiff  corporation,  it  is  unnecessary  to  determine  whether  it 
is  also  ultra  vires  of  the  defendant,  because,  in  order  to  bind 
either  party,  it  must  be  within  the  corporate  powers  of  both. 
Thomas  v.  Railroad  Co.,  Pennsylvania  Railroad  v.  St.  Louis,  etc.. 
Railroad,  and  Oregon  Railway  v.  Oregonian  Railway,  above  cited. 

It  was  argued  in  behalf  of  the  plaintiff  that,  even  if  the  contract 
sued  on  was  void,  because  ultra  vires  and  against  public  policy,  yet 
that,  having  been  fully  performed  on  the  part  of  the  plaintiff,  and 
the  benefits  of  it  received  by  the  defendant,  for  the  period  covered 
by  the  declaration,  the  defendant  was  estopped  to  set  up  the  in- 
validity of  the  contract  as  a  defense  to  this  action  to  recover  the 
compensation  agreed  on  for  that  period.* 

But  this  argument,  though  sustained  by  decisions  in  some  of  the 
States,  finds  no  support  in  the  judgments  of  this  court.* 

The  view  which  this  court  has  taken  of  the  question  presented 
by  this  branch  of  the  case,  and  the  only  view  which  appears  to  us 
consistent  with  legal  principles,  is  as  follows : 

A  contract  of  a  corporation,  which  is  ultra  vires,  in  the  proper 
sense,  that  is  to  say,  outside  the  object  of  its  creation  as  defined  in 
the  law  of  its  organization,  and  therefore  beyond  the  powers  con- 
ferred upon  it  by  the  legislature,  is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objection  to  the  contract  is  not 
merely  that  the  corporation  ought  not  to  have  made  it,  but  that 
it  could  not  make  it.  The  contract  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been  authorized  by  either.  No 
performance  on  either  side  can  give  the  unlawful  contract  any 
validity,  or  be  the  foundation  of  any  right  of  action  upon  it. 

When  a  corporation  is  acting  within  the  general  scope  of  the 
powers  conferred  upon  it  by  the  legislature,  the  corporation,  as 
well  as  persons  contracting  with  it,  may  be  estopped  to  deny  that 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
— Ed. 

*  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 

'  A  portion  of  the  opinion  containing  a  review  of  the  cases  on  this  ques- 
tion has  been  omitted. — Ed. 


SEC.  v.]  CENT.  TRANS.  CO.  V.  PULLMAN'S  P.  CAR  CO.  629 

it  has  complied  with  the  legal  formalities  which  are  prerequisites 
to  its  existence  or  to  its  action,  because  such  requisites  might  in 
fact  have  been  complied  with.  But  when  the  contract  is  beyond 
the  powers  conferred  upon  it  by  existing  laws,  neither  the  cor- 
poration, nor  the  other  party  to  the  contract,  can  be  estopped,  by 
assenting  to  it,  or  by  acting  upon  it,  to  show  that  it  was  pro- 
hibited by  those  laws. 

The  doctrine  of  the  common  law,  by  which  a  tenant  of  real 
estate  is  estopped  to  deny  his  landlord's  title,  has  never  been  con- 
sidered by  this  court  as  applicable  to  leases  by  railroad  corpora- 
tions of  their  roads  and  franchises.  It  certainly  has  no  bearing 
upon  the  question  whether  this  defendant  may  set  up  that  the  lease 
sued  on,  which  is  not  of  real  estate,  but  of  personal  property,  and 
which  includes,  as  inseparable  from  the  other  property  transferred, 
the  inalienable  franchise  of  the  plaintiff  is  unlawful  and  void  for 
want  of  legal  capacity  in  the  plaintiff  to  make  it. 

A  contract  ultra  vires  being  unlawful  and  void  not  because  it  is 
in  itself  immoral,  but  because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the  courts,  while  refusing  to 
maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back,  or  compensation  to  be  made  for  it. 

In  such  case,  however,  the  action  is  not  maintained  upon  the 
unlawful  contract,  nor  according  to  its  terms ;  but  on  an  implied 
contract  of  the  defendant  to  return,  or,  failing  to  do  that,  to 
make  compensation  for,  property  or  money  which  it  has  no  right 
to  retain.  To  maintain  such  an  action  is  not  to  affirm,  but  to  dis- 
affirm the  unlawful  contract. 

The  ground  and  the  limits  of  the  rule  concerning  the  remedy,  in 
the  case  of  a  contract  ultra  vires,  which  has  been  partly  performed, 
and  under  which  property  has  passed,  can  hardly  be  summed  up 
better  than  they  were  by  Miller  J.,  in  a  passage  already  quoted, 
where  he  said  that  the  rule  "  stands  upon  the  broad  ground  that 
the  contract  itself  is  void,  and  that  nothing  which  has  been  done 
under  it,  nor  the  action  of  the  court,  can  infuse  any  vitality  into 
it ; "  and  that  "  where  the  parties  have  so  far  acted  under  such 
a  contract  that  they  cannot  be  restored  to  their  original  condition, 
the  court  inquires  if  relief  can  be  given  independently  of  the  con- 
tract, or  whether  it  will  refuse  to  interfere  as  the  matter  stands." 
Pennsylvania  Railroad  v,  St.  Louis,  etc..  Railroad,  118  U.  S.  317. 

Whether  this  plaintiff  could  maintain  any  action  against  this 
defendant,  in  the  nature  of  a  quantum  meruit,  or  otherwise,  in- 
dependently of  the  contract,  need  not  be  considered,  because  it  is 
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not  presented  by  this  record,  and  has  not  been  argued.  This  ac- 
tion, according  to  the  declaration  and  the  evidence,  was  brought 
and  prosecuted  for  the  single  purpose  of  recovering  sums  which 
the  defendant  had  agreed  to  pay  by  the  unlawful  contract,  and 
which,  for  the  reasons  and  upon  the  authorities  above  cited,  the 
defendant  is  not  liable  for. 

Judgment  affirmed. 

Brown,  J.,  not  having  been  a  member  of  the  court  when  this 
case  was  argued,  took  no  part  in  its  decision. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 
lant, z\  WILLIAM  J.  H.  BALLARD  et  al,.  Respondents. 

In  the  Court  of  Appeals  of  New  York,  Second  Division, 

October  i,  1892. 

[Reported  in  134  New  York  Reports  269.] 

(Argued  January  13,  1891 ;  rearguraent  ordered  June  9,  1891, 
and  case  remitted  to  second  division  for  reargument.  Reargued 
May  31,  1892;  decided  October  i,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  enforced  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  in  the  name  of  the  people  without  a 
relator,  against  a  domestic  business  corporation  and  its  trustees, 
to  compel  the  latter  to  account  for  their  official  conduct  in  the 
management  and  disposition  of  its  property ;  to  require  them  to 
pay  over  to  it  the  value  of  all  property  acquired  by  themselves, 
transferred  to  others,  lost  or  wasted  by  a  violation  of  duty  on  their 
part,  and  to  remove  each  of  them  from  his  position  as  trustee  of 
the  company. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

/.  Langdon  Ward  for  appellant. 

Treadwell  Cleveland  for  respondents. 

Vann,  J.  In  1880,  the  Spring  Valley  Hydraulic  Gold  Co.  was 
organized  as  a  corporation  under  the  General  Manufacturing  Act 
of  this  State,  and  shortly  thereafter  it  invested  substantially  all  its 
capital  in  certain  mines  in  the  State  of  California,  and  until  the 
year  1886  operated  the  same  as  its  sole  business.  The  object  for 
which  it  was  formed,  as  stated  in  the  certificate  of  incorporation, 
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was  to  carry  on  the  business  of  mining  various  precious  ores  and 
to  smelt,  refine  and  sell  the  product. 

In  July,  1886,  the  defendant  trustees  transferred  all  its  prop- 
erty, both  real  and  personal,  including  said  mines,  to  a  corporation 
organized  at  the  time  under  the  laws  of  the  State  of  California, 
for  the  purpose  of  carrying  on  the  business  theretofore  conducted 
by  the  defendant  company  and  of  taking  title  to  its  assets.  This 
was  done  with  the  approval  of  stockholders  holding  a  ma- 
jority of  the  stock,  in  good  faith,  to  save  the  property  from  sacri- 
fice, but  without  the  consent  of  the  holders  of  a  large  number  of 
shares  and  against  the  protest  of  some  of  the  stockholders.  The 
sole  consideration  for  such  transfer  was  an  agreement  by  the  Cali- 
fomia  company  to  pay  the  debts  of  the  New  York  company  and 
to  issue  to  it  certain  shares  of  its  capital  stock.  A  majority  of  the 
directors  of  the  former  company  were,  and  still  are,  residents  of 
California,  and  the  only  object  of  the  transaction  was,  without  a 
dissolution,  to  reorganize  the  defendant  company  under  the  laws 
of  another  State,  in  order  to  obtain  some  real  or  supposed  advan- 
tage afforded  thereby.  The  Attorney-General  commenced  this 
action  to  remove  the  trustees  and  to  compel  them  to  account  for 
the  property  thus  transferred,  but  the  Special  Term  dismissed  the 
complaint  because  no  one  was  joined  as  a  relator  and  the  General 
Term  affirmed  the  judgment,  one  of  its  learned  justices  dissenting. 

This  appeal  presents  two  questions  of  great  importance : 

1.  Whether  an  action  for  the  judicial  supervision  of  a  business 
corporation,  its  officers  and  members,  can  be  maintained  by  the 
Attorney-General  in  the  name  of  the  people  without  a  relator. 
People  V.  Lowe,  47  Hun,  577;  People  v.  Bruff,  9  Abb.  (N.  C.) 

153- 

2.  Whether  a  corporation  created  by  the  laws  of  this  State  can 

be  reorganized  under  the  laws  of  another  State  without  the  process 
of  lawful  dissolution.^ 

A  corporation  is  purely  artificial,  having  no  natural  or  inherent 
power,  but  only  such  as  its  charter  confers.  The  charter  of  the 
corporation  in  question  was  the  statute  under  which  it  was  organ- 
ized. Upon  filing  the  certificate  of  incorporation  it  came  into  ex- 
istence with  power  to  do  only  that  which  is  expressly  or  impliedly 
authorized  by  the  statute.  It  had  no  power  to  act  except  through 
its  trustees,  who  were  authorized  to  manage  its  '*  stock,  property 
and  concerns,"  and  a  majority  of  whom  were  required  to  be  citi- 
zens of  this  State.  Laws  of  1848,  c.  40,  as  amended  by  Laws  of 
1869,  c.  269.  While  they  were  authorized  to  conduct  its  affairs, 
they  were  not  authorized  to  terminate  its  existence,  although, 
under  special  circumstances,  the  courts  could  dissolve  it  upon  their 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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application.  Code  of  Civ.  Pro.  §  2419.  A  corporation  cannot 
cease  to  exist  of  its  own  will.  Its  life  continues  until  either  the 
charter  period  has  expired  or  the  court  has  decreed  a  dissolution. 
The  law  made  it  and  the  law  only  can  put  an  end  to  it.  As  it  can- 
not take  its  own  life  directly,  it  cannot  do  so  indirectly,  for  that 
would  be  a  fraud  upon  the  law  and  against  public  policy,  ^^y  the 
transaction  complained  of  the  defendant  company  was  stripped  of 
all  its  property,  and  thus  prevented  from  going  on  in  business  and 
deprived  of  all  means  of  carrying  into  effect  the  object  of  its  ex- 
istence. While  a  corporation  may  sell  its  property  to  pay  debts, 
or  to  carry  on  its  business,  it  cannot  sell  its  property  in  order  to 
deprive  itself  of  existence.  It  cannot  sell  all  its  property  to  a 
foreign  corporation  organized  though  its  procurement,  with  a  ma- 
jority of  non-resident  trustees,  for  the  express  purpose  of  stepping 
into  its  shoes,  taking  all  its  assets  and  carrying  on  its  business. 
That  would  be  the  practical  destruction  of  the  corporation  by  its 
own  act,  which  the  law  will  not  tolerate.  Whether  the  process  by 
which  it  was  sought  to  convert  the  New  York  corporation  into 
a  California  corporation  is  called  reorganization,  consolidation  or 
amalgamation,  it  was  the  exercise  of  a  power  not  delegated  and 
was  void.  It  was  corporate  burial  in  New  York  for  resurrection 
in  California.  While  the  stockholders  who  consented  may  be 
estopped  by  their  acts,  those  who  did  not  consent  can  take  advan- 
tage of  this  violation  of  their  rights,  and  in  the  State  of  New  York 
can  demand  that  those  who  did  the  wrong  shall  make  restitution. 

The  case  of  Abbott  v,  American  Hard  Rubber  Co.,  33  Barb. 
578,  is  the  leading  authority  upon  the  subject  in  this  State,  and  it 
is  also  recognized  as  the  leading  authority  in  most  of  the  States. 
In  that  case  a  majority  of  the  trustees  of  a  business  corporation, 
without  the  consent  of  some  of  the  stockholders,  transferred  all 
its  personal  property,  which  was  especially  adapted  to  its  business, 
to  two  persons,  who  forthwith  caused  another  corporation  to  be 
formed,  and  transferred  such  property  to  it.  It  was  held  that,  as 
such  transfer  practically  terminated  the  corporation  by  taking 
from  it  the  power  to  fulfil  the  object  of  its  organization,  it  was  a 
violation  of  that  object,  was  not  within  the  power  of  the  trustees, 
and  was  hence  void  as  ultra  vires.  The  case  was  elaborately  con- 
sidered both  at  General  and  Special  Term,  and  we  regard  it  as  a 
sound  and  valuable  authority. 

A  somewhat  similar  question  was  under  consideration  in  Froth- 
ingham  v.  Barney,  6  Hun,  366,  where  the  court  said :  **  This, 
as  a  business  arrangement,  was  wise,  discreet  and  sag^acious.  As 
such  it  should  be  sustained  if  it  legally  is  possible.  The  inter- 
ests of  one  or  two  small  stockholders  should  not  enable  them  to 
work  the  destruction  of  the  interests  of  co-owners,  or  compel  the 
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purchase  of  their  stock  at  fictitious  or  unreal  prices,  if  it  can  be 
avoided.  .  .  .  Upon  the  dissolution  of  the  association,  it  be- 
came the  duty  of  the  trustees  to  convert  the  assets  into  money  and 
distribute  the  proceeds  among  the  stockholders.  To  a  certain  ex- 
tent this  has  been  done.  A  portion  of  such  assets  has  not  been 
distributed,  and  another  portion,  including  the  good  will  of  the  old 
association,  has  been  exchanged  by  the  trustees  for  the  corporate 
stock  of  a  new  Wells,  Fargo  &  Co.  This,  as  I  understand,  the 
trustees  had  no  right  to  do.  They  had  no  right  to  exchange  the 
assets  of  the  old  association  for  the  corporate  stock  of  any  corpora- 
tion without  the  consent  of  all  the  stockholders.  Mann  v,  Butler, 
2  Barb.  c.  362.  Equally  were  they  without  authority  in  making 
this  partial  exchange  without  such  consent.  Stockholders  of  the 
old  association  could  not  thus,  against  their  will,  be  forced  into  re- 
lations with  the  new  company.  Blatchford  v.  Ross,  54  Barb.  42 ; 
H.  &  N.  H.  R.  R.  Co.  V,  Croswell,  5  Hill,  383,  386." 

In  Taylor  v,  Earle,  8  Hun,  i,  a  New  York  corporation,  by  the 
vote  of  a  large  majority  of  its  stockholders,  sold  all  its  property, 
except  cash  on  hand,  mills  and  franchises,  to  a  Vermont  corpora- 
tion and  took  in  payment  shares  of  stock  in  the  latter  company. 
The  court  said :  "  The  whole  scheme  of  the  transfer  and  its  execu- 
tion was  illegal.  There  is  no  power  given  by  the  acts  under  which 
the  Burlington  Cotton  Mills  (the  New  York  corporation)  was  in- 
corporated to  transfer  all  its  property  and  thus  terminate  its  ex- 
istence, and  take  in  payment  stock  in  a  company  carrying  on  the 
same  business  with  a  different  name,  charter  and  stockholders, 
and  being  a  foreign  corporation.  The  corporation,  by  the  New 
York  law,  could  increase  or  diminish  its  stock,  or  extend  its  busi- 
ness to  other  objects,  but  that  falls  far  short,  I  think,  of  the  sweep- 
ing power  exercised  on  this  occasion.  The  sale  was  not  real.  It 
was  a  mere  form  to  turn  a  New  York  corporation  into  a  Vermont 
one,  and  thus  escape  the  scrutiny  into  the  affairs  of  the  company 
permitted  by  the  New  York  law  to  the  stockholders." 

All  the  authorities  in  this  State  are  uniform  in  holding  that  the 
trustees  of  a  corporation  cannot  so  dispose  of  its  property  as  to 
virtually  end  its  existence  and  prevent  it  from  carrying  on  the 
business  for  which  it  was  incorporated.  Blatchford  v,  Ross,  54 
Barb.  42 ;  Copeland  v.  Citizens'  Gas  Light  Co.,  61  id,  60 ;  Smith  v, 
N.  Y.  Consolidated  Stage  Co.,  18  Abb.  Pr.  419:  Metropolitan  El. 
Ry.  Co.  z\  Manhattan  Ry.  Co.,  14  Abb.  (N.  C.)  303;  Hartford, 
etc.,  R.  R.  Co.  V.  Croswell,  5  Hill,  383. 

Other  courts  of  the  highest  standing  have  laid  down  the  same 
rule.  Railway  Co.  v,  Allerton,  85  U.  S.  233 ;  Stevens  v,  Rutland, 
etc.,  R.  R.  Co.,  29  Vt.  545 ;  New  Orleans,  etc.,  R.  R.  Co.  v.  Harris, 
27  Miss.  517;  see,  also,  Morawetz  on  Corporations,  §  413;  Spell- 
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/  ing  on  Corporations,  §  1012 ;  Cook  on  Stock  and  Corporation  Law, 
V  §  667 ;  Beach  on  Corporations,  §§  358,  430. 

The  fact  that  the  trustees  acted  in  good  faith  did  not  empower 
them  to  do  an  illegal  act ;  and  the  fact  that  there  may  be  some 
difficulty  in  the  final  adjustment  of  rights,  because  some  of  the 
stockholders  consented,  while  others  did  not,  constitutes  no  de- 
fense to  the  action.  We  see  no  greater  difficulty,  however,  than 
would  exist  if  the  action  were  brought  by  a  trustee  who  had  not 
consented  to  the  act  complained  of,  and  no  reason  why  "  the  lia- 
bility of  the  trustees  to  account  "  should  not  be  "  limited  to  those 
stockholders  who  have  not  assented  to  the  transfer." 

We  think  that  the  transfer  was  unauthorized  and  void  as  to  the 
non-assenting  stockholders,  and  as  to  the  State,  and  that  the  peo- 
ple can  maintain  the  action  in  the  name  of  sovereignty. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  event. 

All  concur  with  Vann,  J.,  except  Brown  and  Landon,  JJ.,  dis- 
senting.* 

Judgment  reversed.* 

^  The  dissenting  opinion  of  Landon,  J.,  has  been  omitted. — Ed. 

'  A  motion  for  reargument  was  submitted  October  17,  1892,  and  denied 
November  29,  1892,  in  the  following  per  curiam  opinion : 

"  Upon  the  first  argument  of  this  appeal  one  member  of  the  court  was 
disqualified  from  sitting,  and  the  remaining  judges  were  equally  divided 
i]pon  the  question  whether  an  action  of  this  character  can  be  maintained 
by  the  Attorney-General  in  the  name  of  the  people.  The  case  was  there- 
upon transferred  to  the  Second  Division,  where  it  was  again  argued  and 
a  decision  handed  down  on  October  i,  1892,  cotemporaneously  with  the 
dissolution  of  that  branch  of  the  court.  It  was  there  held  by  a  divided 
court  that  the  action  in  its  present  form  was  maintainable,  and  the  )\i6,%- 
ment  of  the  General  Term  affirming  the  judgment  of  the  Special  Term, 
which  dismissed  the  plaintiff's  complaint,  was  reversed  and  a  new  trial 
ordered  upon  the  ground  that  the  trustees  of  a  mining  company  incor- 
porated under  the  act  of  1848  cannot,  even  with  the  consent  of  a  majority 
of  its  stockholders,  transfer  all  of  its  property  and  assets  to  another  cor- 
poration avowedly  incorporated  for  the  purpose  of  acquiring  the  same 
and  carrying  on  its  business,  and  receive  in  payment  therefor  the' stock  of 
the  latter  corporation. 

"  It  appears  that  the  purchasing  company  is  a  foreign  corporation*  but 
we  do  not  understand  that  it  is  claimed  the  case  would  be  different  if  it 
were  a  domestic  one.  Upon  the  transfer  the  purchasing  corporation  as- 
sumed all  the  debts  of  the  defendant  corporation,  and  it  is  conceded  that 
the  defendant  corporation  has  virtually  abdicated  its  franchises  and  placed 
itself  in  a  position  where  it  is  and  will  be  unable  to  carry  on  the  business 
for  which  it  was  incorporated. 

"  The  defendents  now  move  for  a  reargument,  and  their  counsel,  with 
commendable  candor,  concede  that  under  the  rules  which  prevail  in  this 
court,  and  which  control  the  determination  of  such  motions,  all  discussion 
is  foreclosed  of  the  question  of  the  maintainability  of  this  action  by  the 
people,  and  also  of  the  question  that  the  directors  of  a  domestic  corpora- 
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UNION  PACIFIC  RAILWAY  CO.  et  aL  v.  CHICAGO,  ROCK 
ISLAND  &  PACIFIC  RAILWAY  CO. 

In  the  Circuit  Court  of  Appeals  of  the  United  States^ 

Eighth  Circuit^  July  19,  1892. 

[Reported  in  51  Federal  Reporter  309.] 

Appe-\l  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska.     Affirmed. 

John  M,  Thurston  and  A.  L,  Williams  (John  F,  Dillon,  of 
counsel)  for  appellants. 

Thomas  F.  Withrow  and  /.  M.  IVoolworth  (A.  J,  Foppleton, 

tion  which  is  engaged  in  a  profitable  business  cannot,  without  the  assent 
of  all  the  stockholders,  close  out  its  business ;  transfer  its  entire  property  to 
another  corporation ;  pay  its  debts ;  distribute  its  remaining  assets  among  its 
stockholders,  and  surrender  its  franchise  to  the  State.  But  it  is  contended 
that  the  rule  is  otherwise  with  respect  to  a  non-paying  corporation,  and 
that  the  trustees  of  such  a  company,  when  they  find  the  business  to  be 
unprofitable,  and  it  is  shown  that  it  cannot  be  run  except  at  a  loss,  have 
the  right  and  that  it  is  perhaps  their  duty  to  suspend  the  business  of  the 
corporation,  dispose  of  its  property,  and  wind  up  its  affairs,  if  the  majority 
of  the  stockholders  consent  thereto,  and  that  an  action  will  not  lie  against 
them  under  sees.  1781,  1782  of  the  Code  for  mismanagement,  or  an  abuse 
of  trust,  or  for  an  unlawful  application  of  the  corporate  funds,  if  they  in 
good  faith  adopt  such  a  course.  In  support  of  this  position  the  defendants' 
counsel  cite  the  decision  of  the  Second  Division  in  the  case  of  Skinner,  as 
Trustee,  v.  Smith  et  aL,  handed  down  at  the  same  time  with  the  decision 
in  the  present  case,  in  which  the  learned  chief  judge  of  that  division,  in 
concluding  his  opinion,  says :  '  The  right  of  a  manufacturing  company  to 
discontinue  its  operations  when  they  have  become  unprofitable  for  the 
purpose  of  protecting  shareholders  from  further  loss,  does  not  admit,  we 
think,  of  doubt ; '  and  several  cases  are  cited,  but  none  in  the  courts  of  this 
State,  and  we  find  no  other  expression  on  the  subject,  except  a  dictum  of 
the  present  chief  judge  of  this  court,  in  Denike  v.  N.  Y.  &  R.  Lime  and 
Cement  Co.,  80  N.  Y.  606,  where  he  says:  'All  the  stockholders  uniting 
might  undoubtedly  surrender  the  franchises  of  a  corporation  and  work  its 
dissolution.'  The  query,  however,  is  added,  '  But  can  a  portion  of  them  do 
this  in  the  absence  of  statutory  authority  ?  * 

"  It  is  insisted  that  there  is  a  plain  distinction  in  this  respect  between 
the  case  of  a  business  corporation,  which  has  the  means  or  the  ability  to 
carry  on  its  business  at  a  profit,  and  the  case  of  such  a  corporation  having 
no  public  duties  or  functions  to  perform,  which  finds  itself  unable,  from 
no  fault  on  the  part  of  its  managers,  to  conduct  its  business  without  loss, 
and  that  the  court  in  disposing  of  this  appeal  overlooked  this  distinction, 
and  hence  the  propriety  of  this  motion  for  a  reargument. 

"Where  such  a  motion  is  addressed  to  a  court,  differently  constituted 
from  the  one  which  decided  the  appeal,  but  possessed  of  co-ordinate  au- 
thority, as  it  is  in  the  present  case,  it  must  be  obvious  that  there  are 
difficulties  and  embarrassments  in  the  way  of  its  disposition,  which  would 
not  exist  if  a  rehearing  was  sought  in  the  same  tribunal  where  the  decision 
complained  of  was  made.    We  are  not  prepared  to  say  that  the  distinction 
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M.  A.  Low,  John  W.  Cary  and  John  T.  Fish,  of  counsel)  for 
appellees. 

Before  Caldwell  and  S'anborn,  Circuit  Judges,  and  Shiras, 
District  Judge. 

Sanborn,  Cir.  J.,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court.* 

The  principal  question  in  this  case  is  whether  this  contract 
of  May  I,  1890,  is  ultra  vires  of  the  Pacific  Company.  The  Union 
Pacific  Railway  Co.  is  a  consolidation,  under  authority  of  the  act 
of  Congress  of  July  i,  1862,  of  the  Union  Pacific  Railroad  Co.,  the 
Kansas  Pacific  Railway  Co.,  and  the  Denver  Pacific  Railway  & 
Telegraph  Co.  It  has  succeeded  to  all  the  rights  and  powers 
granted  to  the  Union  Pacific  Railroad  Co.  by  the  acts  of  Congfress 
of  July  I,  1862  (12  St.  at  Large,  p.  489),  July  2,  1864  (13  St.  at 
Large,  pp.  356,  362),  February  24,  1871  (16  St.  at  Large,  p. 
430),  and  the  various  acts  amendatory  thereof ;  and  in  determining 
the  extent  of  its  powers  and  the  validity  of  this  contract  these  acts 
of  Congress  must  be  read  in  the  light  of  any  general  legislation 
fairly  applicable.  Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  48,  II  Sup.  Ct.  Rep.  478.  It  is  conceded  that 
the  powers  thus  granted,  together  with  those  fairly  incidental 
thereto,  are  the  only  powers  of  this  corporation,  and  that  all 
powers  not  thus  granted  are  reserved  to  the  State.  Corporations 
created  under  statutory  authority  are  the  creatures  of  the  statute. 
By  it  their  powers  are  measured.  Beyond  the  limits  of  the  powers 
there  granted,  and  those  fairly  incidental  thereto,  they  may  not 
act ;  they  may  not  agree  to  act.  Their  contracts  for  the  just  exer- 
cise of  these  powers  are  binding  and  enforceable;  but  their  con- 
tracts beyond  the  scope  of  these  granted  powers  are  null — ^are  as 
though  they  had  not  been.  They  are  void  as  against  the  State, 
because  they  are  unlawful  usurpations  of  powers  reserved  by  the 
State.     They  are  void  as  against  other  parties  to  the  contracts, 

which  the  defendants  rely  upon  does  not  exist,  and  it  may  be  that  if  the 
attention  of  the  court  which  decided  this  appeal  could  be  specially  called 
to  the  point,  if  it  was  not  in  fact  done  upon  the  argument,  the  distinction 
would  be  recognized  and  the  appropriate  relief  granted.  But  we  deem  it 
unnecessary  for  the  proper  preservation  of  the  defendants'  rights  to  express 
or  intimate  any  opinion  on  the  subject.  A  new  trial  has  been  ordered. 
The  question  can  now  be  distinctly  and  specifically  raised  in  the  court 
below,  and  if  the  decision  there  is  adverse  to  the  defendants,  a  new  appeal 
will  bring  it  here  in  such  a  form  that  it  can  be  heard  and  disposed  of  by 
this  court  as  if  it  were  res  nova,  provided  it  turns  out,  as  the  defendants 
contend,  that  it  was  not  considered  and  distinctly  decided  upon  the  present 
appeal. 

"  The  motion  for  a  reargument  is.  therefore,  denied,  but  without  costs." 
—Ed. 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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because  they  are  bound  to  take  notice  of  the  law,  of  the  limits  of 
corporate  powers  there  found;  and  no  formal  assent  of  corpora- 
tions or  officers,  no  alleged  estoppel,  can  give  validity  to  such 
contracts,  or  induce  the  courts  to  enforce  them,  against  the  objec- 
tion of  the  citizen  or  the  State. 

Another  settled  proposition  is  that  the  consideration  derived  by 
the  State  from  the  grant  of  a  railroad  franchise  is  the  perform- 
ance of  the  functions  pertaining  to  the  exercise  of  the  powers  so 
granted.  So  far  as  the  State  and  the  public  are  concerned,  the 
sole  purpose  of  the  grant  is  to  obtain  from  the  corporation  a  per- 
formance of  these  functions  and  a  proper  exercise  of  these  powers ; 
hence  any  contract  or  conveyance  of  the  corporation  by  which, 
without  legislative  authority,  it  disables  itself  from  the  per  per- 
formance of  these  functions  and  from  the  exercise  of  its  corporate 
powers  is  against  public  policy  and  void.  Such  a  corporation  may 
not  accept  the  privilege  and  benefit  without  accepting  the  burden 
and  duty  imposed  by  the  franchise.  It  may  not  absolve  itself 
from  the  performance  of  those  duties  to  the  public  whose  per- 
formance is  the  only  remuneration  to  the  State  for  the  franchise 
granted.  Thomas  v.  Railroad  Co.,  loi  U.  S.  71 ;  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  Rep. 
1094;  Oregon  Ry.  &  Nav.  Co.  v,  Oregonian  Ry.  Co.,  130  U.  S.  i, 
9  Sup.  Ct.  Rep.  409 ;  Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  II  Sup.  Ct.  Rep.  478. 

Upon  these  principles  and  authorities  is  based  the  contention 
that  this  contract  is  void.^  The  clause  of  the  contract  deemed  most 
obnoxious  is  that  which  lets  the  Rock  Island  Co.  into  the  equal 
joint  possession  and  use  of  the  two  main  tracks  of  the  Pacific  Com- 
pany, between  Council  BluflFs  and  South  Omaha  for  999  years, 
and  it  is  argued  that  by  this  contract  the  Pacific  Company  has  at- 
tempted to  abandon  or  alienate  a  part  of  its  franchise,  and  that  this 
attempt  avoids  this  contract.  Let  us  examine  these  authorities, 
and  see  if  they  warrant  this  conclusion.* 

It  is  idle  to  review  the  authorities  referred  to  in  these  decisions 
in  support  of  this  proposition,  or  the  cases  involving  the  telegraph 
franchises  of  the  Pacific  Company,  to  which  reference  is  made  by 
counsel.  It  is  sufficient  to  say  that  in  every  case  to  whicli  the 
learning  and  research  of  counsel  has  been  able  to  refer  us,  where 
such  a  contract  has  been  held  void,  an  attempt  was  made  to  trans- 
fer absolutely,  or  for  a  long  term  of  years,  either  the  entire  prc^- 
erty  and  franchises  of  the  corporation,  or  so  large  and  substantial 
a  part  of  them  that  it  disabled  the  corporation  from  the  perform- 
ance of  its  obligations  and  duties  to  the  Government  and  to  the 
public. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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Clearly,  the  contract  here  in  question  does  not  come  under  the 
ban  of  these  decisions.  So  far  as  the  main  line  of  the  Pacific 
Company's  road  from  Council  Bluffs  to  Ogden  is  concerned,  this 
contract  covers  but  about  seven  miles  of  double  track  on  a  line  of 
1032  miles,  part  of  a  system  of  over  5000  miles  of  railroad  oper- 
ated by  this  company.  These  tracks  are  at  one  of  its  terminals,  at 
the  junction  of  three  great  systems  of  railroad,  aggregating  more 
than  14,000  miles  in  extent,  at  the  crossing  of  the  Missouri  river, 
where  three  large  cities  stand.  Courts  cannot  be  blind  to  the  fact 
that  every  railroad  company  cannot  have  entrance  to  our  great 
cities  over  tracks  of  its  own,  or  to  the  fact  that  railroad  com- 
panies do,  and  every  public  interest  requires  that  they  should, 
make  proper  contracts  for  terminal  facilities  over  the  roads  of  each 
other. 

The  provision  in  this  contract  that  schedules  of  rules  for  the 
movement  of  engines  and  trains  shall  be  made  by  the  parties  which 
will  accord  equal  rights  and  privileges  to  the  trains  of  the  same 
class  belonging  to  each  party,  and  if  not  agreed  upon,  shall  be 
fixed  by  referees,  disables  the  Pacific  Company  from  the  exer- 
cise of  no  power  necessary  to  the  discharge  of  its  public  duties. 
It  is  but  the  usual  and  necessary  provision  commonly  found  in 
contracts  for  terminal  facilities.  The  same  proyision  requires 
such  rules  and  regulations  to  be  "  reasonable  and  just,"  and  this 
puts  their  determination  peculiarly  within  the  province  of  a  court 
of  equity,  where  injustice  will  not  be  done.  Joy  v.  City  of  St. 
Louis,  138  U.  S.  43,  II  Sup.  Ct.  Rep.  243;  Brown  v.  Bellows,  4 
Pick.  189;  Gregory  v.  Mighell,  18  Ves.  328;  City  of  Providence  v, 
St.  John's  Lodge,  2  R.  L  46,  57 ;  Dike  v.  Greene,  4  R.  L  285.  Only 
about  one-seventh  of  the  capacity  of  these  tracks  was  used  in 
1 89 1,  and  the  full  performance  of  both  contracts  will  not  now  ex- 
haust their  capacity  or  deprive  the  Pacific  Company  of  any  facility 
necessary  for  the  discharge  of  its  duties  to  the  Government  or  the 
public ;  nor  will  the  speculative  possibility  that  at  some  future  day 
the  full  performance  of  these  contracts  may  wrong  some  one  pre- 
vail upon  this  court  to  do  injustice  to  either  party  now.  It  is  by 
no  means  clear  that  the  tolls  of  the  Pacific  Company  between 
Council  Bluffs  and  South  Omaha  will  be  diminished  any  more  by 
the  performance  of  this  contract  than  they  would  be  by  the  opera- 
tion by  the  Rock  Island  Company  of  a  parallel  railroad  of  its  own 
construction  between  those  cities ;  while  it  is  certain  that  the  Pa- 
cific Company  will  receive  under  the  two  contracts  $90,000  per  an- 
num that  it  would  not  obtain  in  that  event.  That  the  term  of  the 
contract  is  long  might  weigh  as  an  objection  if  it  was  vicious  or 
hurtful  in  itself,  but  if  it  is  fair  to  the  parties  and  beneficial  to 
the  public  interests,  its  length  is  but  an  added  argument  in  its 
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favor.  By  this  contract  the  Pacific  Company  does  not  surrender 
or  transfer  any  part  of  its  road  or  property ;  on  the  other  hand, 
it  retains  their  possession,  and  reserves  to  itself,  by  the  express 
terms  of  the  contract,  the  absolute  control,  through  its  own  super- 
intendent, of  the  operation  of  every  train  of  every  company  that 
enters  upon  these  tracks. 

That  the  Pacific  Railway  Co.  Acts  reserved  to  the  Government 
the  preference  in  the  use  of  this  railroad  is  not  material  to  this  dis- 
cussion, for  two  reasons :  That  if  the  entire  use  of  the  Pacific  Com- 
pany was  subject  to  this  charter  provision,  the  joint  and  equal 
use,  which  alone  that  company  lets,  must  be ;  and  that  the  record 
satisfies  us  that  with  the  contracts  in  operation  the  Pacfic  Com- 
pany still  retains  every  facility  necessary  to  the  discharge  of  its 
corporate  obligations  to  the  Government  and  all  its  other  patrons. 

That  these  acts  require  the  Pacific  Company  to  maintain  and 
operate  the  Omaha  bridge  as  a  part  of  a  continuous  line  of  railroad 
from  Council  Bluffs  to  Ogden  cannot  be  material  to  the  deter- 
mination of  this  question,  because  this  contract  does  not  deprive 
it  of  that  power;  and  it  cannot  be  successfully  contended  that, 
after  the  through  traffic  upon  this  continuous  line  is  fully  accom- 
modated, it  has  not  also  authority  to  use  this  bridge  or  any  other 
part  of  its  line  for  local  traffic. 

The  Pacific  Company,  in  its  answer,  offered  to  transport  all  the 
cars  and  trains  of  the  Rock  Island  Company  to  and  from  all 
points  on  its  lines  described  in  the  contract,  and  alleged  that  it 
"  thereby  enabled  the  complainant  to  maintain  its  business  at 
Omaha  and  South  Omaha,  and  to  carry  on  exactly  the  same  busi- 
ness that  it  could  have  carried  on  by  the  operation  of  its  own 
trains,  by  its  own  engines,  and  by  its  own  employees,  as  provided 
in  said  supposed  contract."  This  would  seem  to  reduce  the  con- 
tention to  this :  That  permitting  the  use  of  these  tracks  of  this  rail- 
road for  the  traction  of  the  trains  of  the  Rock  Island  Company  by 
its  own  engines  is  an  unlawful  alienation  of  a  part  of  the  Pacific 
Company's  franchise ;  but  permitting  the  use  of  the  tracks,  crews, 
and  engines  of  the  Pacific  Company  for  the  traction  of  the  same 
trains  is  a  lawful  exercise  of  its  powers.  The  truth  is — ^and  the 
absurdity  of  this  position  well  illustrates  it — ^that  by  this  contract 
no  part  of  the  franchise  is  transferred  or  attempted  so  to  be ;  the 
Pacific  Company  still  retains  and  exercises  the  power  to  operate 
its  trains  and  collect  its  tolls  between  Council  Bluffs  and  South 
Omaha  to  the  same  extent  as  before  the  contract  was  made.  The 
franchise  to  operate  its  trains  and  collect  its  tolls  between  these 
points,  which  the  Rock  Island  Company  exercises,  is  derived,  not 
from  the  Pacific  Company,  but  from  the  State.  It  had  this  power 
before  the  contract ;  it  might  have  exercised  it  on  a  parallel  rail- 
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road  built  by  itself ;  being  allowed  the  use  of  the  Pacific  Company's 
tracks,  it  exercises  it  oti  those  tracks. 

The  general  proposition  that  a  railroad  corporation  must  itself 
exercise  its  powers  and  perform  its  public  duties  is  sound  in  prin- 
ciple and  settled  by  authority ;  but  this  rule  does  not  require  it  to 
do  every  act  itself  that  it  can  lawfully  do,  or  prohibit  it,  after  the 
full  performance  of  those  duties,  from  utilizing  all  the  surplus 
property  it  has  necessarily  acquired  for  the  purposes  of  its  incor- 
poration. Thus  it  is  within  the  powers  of  this  corporation  to 
build  its  own  cars  and  engines,  but  it  is  not  required  so  to  do ;  it 
may  hire  them  built ;  it  may  buy  them ;  it  may  rent  them.  It  is 
within  its  powers  to  sell  all  its  tickets,  make  all  its  contracts  for 
freightage,  and  collect  all  its  tolls  itself,  but  it  is  not  required  so  to 
do ;  and  it  is  equally  within  its  powers  to  delegate  to  other  corpo- 
rations or  parties  the  right  to  make  these  contracts.  It  was  un- 
doubtedly within  the  powers  of  this  corporation  in  this  case  to  per- 
mit the  use  of  its  engines,  crews,  and  tracks  to  the  Rock  Island 
Company  for  the  transportation  of  its  trains  over  these  tracks; 
but  it  was  equally  within  those  powers  to  permit  the  use  of  these 
tracks  for  the  transfer  of  the  same  trains  when  propelled  by  the 
engines  of  the  Rock  Island  Company.  In  which  way  in  this  case 
these  powers  should  be  exercised  was  left  to  the  determination  of 
the  managers  of  the  corporation.  It  was  a  mere  question  of 
method,  not  of  authority,  and  whether  in  this  case  these  managers 
have  determined  this  question  wisely  or  not  is  not  material  to  the 
determination  of  the  question  we  are  now  considering. 

If,  in  the  conduct  of  its  corporate  business,  a  railroad  corpora- 
tion necessarily  acquires  engines  and  cars  that  at  certain  seasons 
of  the  year  are  not  required  for  its  own  use,  it  is  not  then 
required  to  operate  them;  it  is  not  required  to  hold  them  in 
idleness;  it  may  rent  them;  it  may  sell  them;  and,  if  it 
necessarily  constructs  or  acquires  for  its  corporate  purposes 
bridges,  tracks,  and  depots  at  its  terminals  whose  capacity  is 
greater  than  its  corporate  use,  the  interest  of  its  stockholders  and 
creditors,  the  value  of  whose  property  will  be  thereby  enhanced, 
and  the  interest  of  the  public,  who  will  be  thereby  provided  with 
increased  facilities  for  transportation,  alike  require  that  such  sur- 
plus use  shall  not  be  left  to  idle  waste.  Brown  v.  Winnisimmet 
Co.,  II  Allen,  326,  334;  Midland  R.  Co.  v.  Great  Western  R.  Co., 
8  Ch.  App.  841,  851 ;  Simpson  v.  Hotel  Co.,  8  H.  L.  Cas.  712; 
Hendee  v.  Pinkerton,  96  Mass.  381,  386.^^  The  result  is  that  it  is 
not  beyond  the  powers  of  a  corporation  authorized  to  construct, 
maintain,  and  operate  a  railroad  and  its  appurtenances  to  let  by 
contract  to  a  like  corporation  its  surplus  rolling  stock,  or  the  sur- 
plus use  of  its  terminal  tracks,  depots,  and  bridges,  which  it  has 


^ 
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necessarily  acquired  for  the  purposes  of  its  incorporation;  pro- 
vided, always,  that  such  contract  in  no  way  disables  it  from  the 
full  performance  of  its  obligations  and  duties  to  the  State  and  the 
public.  The  contract  here  in  question  is  clearly  within  this  rule, 
and  is  not  ultra  vires  of  the  Pacific  Company. 

The  contract  was  within  the  corporate  powers  of  each  of  the 
parties  to  it ;  each  of  them  by  its  own  acts  became  legally  bound 
to  perform  it ;  the  powers  of  the  court  below  were  ample  to  en- 
force it;  those  powers  were  wisely  exercised  in  granting  its  de- 
cree ;  and  that  decree  is  hereby  affirmed  with  costs.^ 


BRUNSWICK  GAS  LIGHT  CO.  v.  UNITED  GAS,  FUEL, 

AND  LIGHT  CO. 

In  the  Supreme  Judicial  Court  of  Maine,  August  ii,  1893. 

[Reported  in  85  Maine  Reports  532.] 

This  was  an  action  of  covenant  broken  to  recover  damages  for 
breach  of  the  covenants  in  a  lease.  The  case  was  tried  by  the  jus- 
tice of  the  Superior  Court  for  Cumberland  County,  without  the  in- 
tervention of  a  jury,  subject  to  exceptions  in  matters  of  law. 
From  the  bill  of  exceptions  it  appeared  that  the  plaintiff  was  in- 
corporated by  special  act  of  the  legislature,  in  1854,  to  carry  on 
the  manufacture,  distribution,  and  sale  of  gas  for  street  lighting, 
the  laying  of  pipes  in  streets,  etc. 

The  defendant  was  incorporated  under  the  general  laws  of 
Maine  in  1888;  and  its  purposes,  under  the  articles  of  association, 
were  to  operate  "  a  gas  process  for  manufacturing  fuel  and  illumi- 
nating gas  from  oil  and  other  raw  products ;  to  light  by  gas  the 
streets,  parks,  grounds,  buildings,  and  business  places  of  persons 
and  corporations ;  to  manufacture,  use,  supply,  distribute,  and  fur- 
nish light,  heat,  and  motive  power  by  gas  for  heating  and  manu- 
facturing purposes  deemed  for  the  interest  of  the  corporation ;  to 
erect  and  maintain  posts  and  other  fixtures,  to  lay  down  and  main- 
tain such  underground  pipes  and  other  appurtenances  as  may  be 
deemed  necessary  for  the  objects  of  the  corporation,  wherever  the 
same  may  be  lawfully  done ;  to  manufacture,  lease,  purchase,  and 
otherwise  acquire,  d^al  in,  manage,  use,  and  sell  any  and  all 
machinery,  fixtures,  appurtenances,  appliances,  and  plants  for 
using  and  furnishing  light,  heat,  and  power  and  for  any  and  all 
purposes  for  which  gas  is  now  used  or  may  hereafter  be  used ;  to 

*  Affirmed  on  appeal,  163  U.  S.  564. — Ed. 
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lease,  purchase,  or  otherwise  acquire,  manage,  control,  use,  and 
sell  real  and  personal  estate,  patents,  patent  rights,  inventions,  and 
processes,  and  improvements  thereon,  and  interests  therein,  and 
rights  thereunder,  and  any  and  all  other  property,  privileges  and 
easements,  rights,  and  things  whatsoever  deemed  necessary  or  con- 
venient for  carrying  on  the  business  of  the  corporation,  with  pow- 
er to  authorize  other  corporations  and  persons  to  manufacture, 
use,  sell,  and  operate  thereunder,  and  to  do  any  and  all  acts  and 
things  connected  with  or  deemed  necessary  for  carrying  on  the 
business  of  the  corporation  and  the  general  business  of  furnishing 
and  supplying  heat,  light,  and  power  by  means  of  gas;  to  issue 
bonds  secured  by  mortgage  on  the  property  and  franchise  of  said 
company  for  the  purpose  of  raising  money  for  the  use  of  the 
company ;  and  to  have  and  exercise  all  the  rights  and  powers  and 
privileges  appertaining  to  corporations  under  the  general  laws  of 
the  State  of  Maine." 

For  several  years  prior  to  April,  1889,  the  plaintiff  corporation 
under  its  charter  had  supplied  the  citizens  of  Brunswick  with  gas. 
Its  operations  had  not  been  financially  successful.  At  that  time  it 
was  heavily  in  debt,  not  only  on  account  of  bonds  which  it  had 
issued,  secured  by  a  mortgage  on  its  real  estate  and  other  prop- 
erty, but  a  considerable  floating  debt  existed  as  well.  Some  of  the 
bonds  at  that  time  were  overdue,  and  the  holders  were  threatening 
foreclosure.  At  this  time  B.  G.  Dennison  was  the  president  of  the 
Brunswick  Gas  Light  Co.,  and  Marcus  R.  Williams  was  presi- 
dent of  the  United  Gas,  Fuel,  and  Light  Co. 

At  the  time  of  the  execution  of  the  lease  of  the  Brunswick  prop- 
erty, all  the  directors  of  the  defendant  company,  including  its 
president,  were  residents  of  New  York  City  and  its  vicinity. 

This  defendant  was  the  owner  of  what  is  known  as  the  Avery 
process  for  the  manufacture  of  gas.  Not  long  after  the  election 
of  these  directors.  President  Williams  came  to  Maine  for  the  pur- 
pose of  introducing  that  process  in  this  State. 
I  For  some  time  prior  to  said  first  day  of  April,  negotiations  had 
been  pending  between  these  two  officers  relating  to  a  lease  of  the 
plaintiff's  property  by  the  defendant  company,  the  defendant 
company  prior  to  this  time  having  entered  into  possession  of  the 
gas  plant  in  Bath,  under  some  kind  of  an  arrangement  with  the 
company  originally  operating  the  Bath  plant.  These  negotiations 
terminated  on  the  ist  day  of  April,  1889,  by  the  execution  of  a 
lease. 

Under  this  lease  and  on  the  day  of  its  execution,  the  defendant 
company  entered  into  possession  of  the  plaintiff's  gas  plant  at 
Brunswick. 

The  case  does  not  show  that,  prior  to  the  execution  of  the  lease 
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the  directors  of  the  defendant  company  expressly  authorized  by 
formal  vote  their  president,  Williams,  to  execute  the  lease  in  their 
behalf.  The  defendant  company  at  the  trial  denied  the  authority 
of  Williams  to  execute  the  lease  of  the  Brunswick  plant,  but  it 
appeared  as  facts  in  the  case  that  the  works  at  Brunswick  and  at 
Bath,  which  the  defendant  company  admitted  were  operated  by  its 
authority,  had  a  common  manager,  whose  salary  was  not  appor- 
tioned between  them,  kept  common  books  of  account  and  bought 
supplies  in  common.  And  further,  that  both  works  at  times  used 
the  Avery  process  for  the  manufacture  of  gas  which  the  defendant 
company  alone  had  the  right  to  use. 

From  these  facts  and  other  testimony  in  the  case  the  court 
found  that  Williams  was  the  agent  of  the  defendant  company  to 
arrange  with  different  gas  companies  in  the  State  for  the  intro- 
duction of  the  Avery  process ;  that  the  directors  of  the  defendant 
company  had  full  knowledge  that  the  works  at  Brunswick  were 
operated  by  their  company ;  that  they  acquiesced  in  the  same  and 
ratified  the  action  of  Williams  in  the  premises — ^no  disavowal  of 
the  authority  of  President  Williams  to  execute  the  Brunswick 
lease  ever  having  been  communicated  to  the  plaintiff  company 
prior  to  the  commencement  of  this  suit. 

The  defendant  company  continued  to  operate  the  Brunswick 
works  until  September  15,  1890,  when  voluntarily,  and  without 
the  fault  of  the  plaintiff  company,  they  abandoned  the  works  and 
ceased  to  operate  them. 

Upon  these  facts  the  court  ruled  as  matter  of  law  that  the  plain- 
tiff company  and  the  defendant  company  had  power  to  execute  the 
lease  in  question,  and  that  the  defendant  company  was  liable  in 
damages  for  the  breach  of  the  covenants  contained  in  said  lease. 

The  defendant  company  did  not  endorse  any  guaranty  upon  the 
outstanding  bonds  of  the  plaintiff  company,  nor  did  it  give  any 
guaranty  to  the  holders  of  the  same  further  than  is  contained  in 
the  provisions  of  the  lease  itself.  The  damage  sustained  by  the 
plaintiff  on  this  account  is  of  such  an  uncertain  character  that  the 
court  allowed  the  plaintiff  nothing  for  the  failure  of  the  defendant 
to  fulfil  those  covenants  contained  in  the  lease. 

For  prospective  damages  on  account  of  the  breach  of  covenants 
of  the  lease,  the  court  awarded  the  plaintiff  the  sum  of  four  thou- 
sand five  hundred  dollars  ($4500)  less  three  hundred  dollars,  the 
value  of  defendant's  improvements  while  in  possession,  the  plain- 
tiff having  expressed  a  willingness  to  make  a  deduction  equal  to 
the  difference  between  the  value  of  the  plant  April  i,  1889,  when 
the  defendant  took  possession,  and  its  value  September  15,  1890, 
when  it  abandoned  possession. 

After  hearing  the  evidence  and  arguments  of  each  party,  and 
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considering  the  same,  the  court  decided  that  the  said  indenture  is 
the  defendant's  deed  in  manner  and  form  as  the  plaintiff  in  its  writ 
has  declared  against  it,  and  awarded  damages  in  the  sum  of  four 
thousand  nine  hundred  and  eighty-six  dollars  and  fifty-six  cents. 

Among  other  provisions  the  lease  contains  the  following : 

"  The  lessee  covenants  and  agrees  to  guarantee  during  the  term 
of  this  lease  the  present  bonded  indebtedness  of  the  lessor,  and  its 
renewal,  and  a  further  issue  of  bonds  to  liquidate  any  or  all  of 
the  lessor's  existing  floating  indebtedness.  The  lessor  covenant- 
ing on  its  part  not  to  increase  its  total  indebtedness  during  the 
term  of  this  lease  and  to  use  all  reasonable  efforts  to  pay  the  same 
as  it  matures.  And  in  all  bonds  of  the  lessor  purchased  by  the 
lessee,  the  lessee  shall  receive  5  per  cent,  interest  per  annum,  pay- 
able semi-annually,  and  may  deduct  said  interest  from  the  rent. 

''  It  is  further  agreed  that  the  said  lessor  will  sell,  assign,  and 
transfer  the  capital  stock  of  said  Brunswick  Gas  Light  Co.,  the 
par  value  thereof  being  fifty  dollars  ($50),  which  stock  is  to  re- 
main at  the  present  amount,  twenty  thousand  dollars  ($20,000),  at 
any  time  within  eight  years  on  the  following  basis:  The  said 
lessee  is  to  pay  for  said  capital  stock  at  the  rate  of  forty  dollars 
($40)  per  share." 

The  defendant  pleaded  non  est  factum,  with  a  brief  statement, 
and  after  judgment  took  exceptions  to  this  court. 

The  defense  relied  upon  by  the  defendant  was  that  the  lease 
was  negotiated  and  executed  by  an  unauthorized  agent  whose  acts 
were  never  ratified ;  that  the  plaintiff  had  no  legal  right  to  execute 
the  lease,  and  that  in  so  doing  its  acts  were  ultra  vires  and  void ; 
that  the  defendant  company  had  no  right  to  guarantee  the  bonds, 
and  its  agreement  to  do  so  was  ultra  vires  and  void ;  and  that  at 
the  termination  of  the  lease  there  was  due  the  defendant  company 
in  set-off,  for  extensions,  improvements  and  additions,  about 
$1500. 

Barrett  Potter  for  plaintiff. 

G.  W,  Heselton  for  defendant. 

Walton,  J.  The  question  is  wnether  a  gas  company,  which 
possesses  and  exercises  the  right  to  lay  its  pipes  in  the  public 
streets,  can  sell,  lease,  or  assign  its  corporate  rights  and  privileges 
to  another  gas  company,  without  the  consent  of  the  legislature. 

We  think  the  question  must  be  answered  in  the  negative.  Cor- 
porations possessing  and  exercising  the  right  of  eminent  domain 
owe  duties  to  the  public  from  the  performance  of  which  they  are 
not  allowed  to  escape  by  a  sale  or  lease  of  their  franchises,  with- 
out first  obtaining  the  consent  of  the  legislature.  The  franchise  of 
a  corporation  having  the  right  to  receive  tolls  may  be  levied  on  to 
satisfy  an  execution  against  the  corporation,  and  in  this  way  it 
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may  be  deprived  of  its  corporate  powers  and  privileges.  And 
they  may  be  lost  by  the  foreclosure  of  a  legally  executed  mortgage. 
And  they  may  also  be  lost  by  laches  in  reclaiming  them  when  they 
have  been  illegally  sold,  leased,  or  assigned.  But  subject  to  these 
well-defined  exceptions,  it  is  now  settled  by  an  overwhelming 
weight  of  authority  that  public  or  quasi  public  corporations^  which 
possesses  and  exercise  the  right  of  eminent  domain,  or  its  equiv- 
alent, owe  duties  to  the  public,  as  well  as  to  their  stockholders; 
and  that  they  cannot  sell  or  lease  their  corporate  powers  and  privi- 
leges, and  thereby  disable  themselves  from  performing  their  pub- 
lic duties,  without  legislative  authority.  It  is  the  duty  of  gas 
companies,  water  companies,  electric  light  companies,  telegraph 
and  telephone  companies,  street  railway  companies,  and  all  similar 
corporations,  which  have  obtained  the  right  to  use  the  public 
streets  for  the  erection  or  extension  of  their  works,  to  serve  the 
public  faithfully  and  impartially,  and  at  reasonable  rates.  And 
this  is  a  duty  the  performance  of  which  may  be  enforced  by  the 
courts.  And  one  reason  why  these  corporations  are  not  allowed 
to  sell  or  lease  their  corporate  powers  and  franchises,  without 
legislative  authority  is  that  if  they  were  able  to  do  so,  they  might 
thereby  disable  themselves  from  the  performance  of  their  public 
duties,  and  thus  escape  from  the  power  of  the  courts  and  of  the 
legislature  to  enforce  their  performance. 

But  a  still  more  serious  objection  to  the  traffic  in  corporate 
franchises  is  the  ease  with  which  such  a  power  could  be  used  to 
create  monopolies.  By  its  exercise  a  single  corporation  could 
easily  become  possessed  of  the  corporate  powers  and  privileges  of 
all  its  rivals,  and  thereby  annihilate  competition  and  obtain  a  com- 
plete control  of  the  markets.  Such  combinations  are  usually  hurt- 
ful, and  sound  pubjlic  policy  requires  that  they  be  kept  under 
legislative  supervision  and  restraint. 

To  the  argument  that  similar  combinations  may  be  made  by  in- 
dividuals, it  has  been  aptly  replied  that  men  are  mortal,  and  their 
combinations  short-lived,  but  corporations  are  immortal,  and 
their  combinations  and  acquisitions  may  go  on  forever ;  that  they 
may  add  field  to  field,  wealth  to  wealth,  and  power  to  power,  till 
they  become  too  strong  for  the  Government  itself ;  that  all  experi- 
ence shows  that  such  accumulations  of  wealth  and  power  are  dan- 
gerous to  the  public  welfare;  and  that  while  society  can  endure 
the  accumulations  and  combinations  of  mortals,  which  must 
end  at  the  grave,  it  cannot  endure  similar  accumulations 
and  combinations  of  power  by  corporations,  which  may  continue 
forever. 

In  a  case  in  New  Jersey,  decided  in  August,  1892,  it  is  said  that 
corporations  which  engage  in  a  quasi  public  occupation,  such  as 
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railway^  water,  gas,  telegraph,  and  similar  corporations,  are 
created  upon  the  hypothesis  that  they  will  be  a  public  benefit; 
that  they  usually  possess  the  right  of  eminent  domain,  and  not  un- 
frequently  the  use  of  the  public  righways  is  accorded  to  them ;  and 
that  while  the  State  confers  upon  them  these  special  and  extra- 
ordinary privileges,  it  at  the  same  time  exacts  from  them  the  per- 
formance of  public  duties ;  that  such  corporations  hold  their  fran- 
chises not  merely  in  trust  for  the  pecuniary  profit  of  their  stock- 
holders, but  also  in  trust  for  the  public;  and  that  such  corpora- 
tions cannot  lease  or  otherwise  dispose  of  their  franchises  needful 
in  the  performance  of  their  public  duties,  without  legislative  con- 
sent.   Stockton  V.  Central  Railroad,  24  Atl.  Rep.  964. 

In  a  case  in  Illinois  decided  in  1887,  the  court  held  that  reason 
and  the  weight  of  authority  were  in  favor  of  the  doctrine  that  a 
corporation  has  no  right  to  sell  or  lease  its  franchise,  or  any  prop- 
erty essential  to  its  exercise,  which  it  has  acquired  under  the  law 
of  eminent  domain,  without  legislative  authority.  Fietsam  v. 
Hay,  122  111.  293 ;  3  Am.  St.  Rep.  492. 

In  another  case,  decided  in  1889,  a  corporation  for  the  manu- 
facture and  sale  of  gas,  having  a  capital  of  $25,000,000,  had  ob- 
tained by  purchase  a  controlling  interest  in  four  other  gas  com- 
panies, having  an  aggregate  capital  of  nearly  $17,000,000;  and 
in  the  vigorous  language  of  the  court,  was  thus  able  to  destroy 
the  energies  of  all  other  corporations  of  the  same  kind,  and  suck 
the  life-blood  out  of  them ;  and  the  court  held  that  such  a  combi- 
nation could  not  be  tolerated ;  that  the  business  of  manufacturing 
and  distributing  illuminating  gas  by  means  of  pipes  laid  in  the 
public  streets  of  a  city  is  a  business  of  a  public  character;  that 
it  is  the  exercise  of  a  franchise  belonging  to  the  State ;  that  the 
services  to  be  rendered  for  such  a  grant  are  of  a  public  nature; 
and  that  any  unreasonable  restraint  upon  the  performance  of  such 
duties  is  prejudicial  to  the  public  interests,  and  in  contravention  of 
public  policy,  and  could  not  be  allowed.  People  v.  Chicago  Gas 
Trust  Co.,  130  111.,  286;  17  Am.  St.  Rep.  319. 

Equally  vigorous  is  the  language  of  the  New  York  Court  of 
Appeals.  In  a  case  relating  to  the  combination  known  as  the 
Sugar  Trust — a  trust  that  included  the  Forest  City  Sugar  Refining 
Co.,  of  this  State,  and  so  successfully  sucked  its  life-blood  out  of  it 
that  its  machinery  has  since  remained  as  silent  as  a  city  of  the 
dead — the  court  said  that  corporate  grants  are  always  assumed  to 
have  been  made  for  the  public  benefit,  and  that  any  conduct  which 
destroys  their  normal  functions,  and  maims  and  cripples  their  sep- 
arate activity,  must  affect  unfavorably  the  public  interest;  and 
that  this  is  so  to  a  much  greater  extent  when  a  combination  in- 
cludes and  dominates  an  entire  industry,  and  puts  upon  the  market 
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a  capital  stock  proudly  defiant  of  actual  values,  and  capable  of  an 
unlimited  expansion ;  that  it  is  not  a  sufBcient  answer  to  say  that 
similar  results  may  be  lawfully  accomplished  by  an  individual 
having  the  necessary  wealth,  for  it  is  one  thing  for  the  State  to 
respect  the  freedom  of  the  citizen,  and  quite  another  thing  to 
create  artificial  persons  to  aid  in  promoting  such  aggregations; 
that  the  individuals  are  few  who  hold  such  enormous  wealth ;  but 
if  corporations  can  combine  and  mass  their  forces,  a  tempting  and 
easy  road  is  opened  to  enormous  combinations,  vastly  exceeding  in 
strength,  and  in  power  over  industry,  any  possibilities  of  individ- 
ual ownership.  People  v.  Sugar  Refining  Co.,  121  N.  Y.  582 
(18  Am.  St.  Rep.  843). 

The  law  does  not  assume  that  all  combinations  of  corporate 
powers  and  franchises  are  necessarily  hurtful.  It  recognizes  the 
fact  that  they  are  sometimes  beneficial,  and  provides  a  way  by 
which  they  may  be  lawfully  made.  But  as  such  combinations  are 
liable  to  be  made  for  improper  purposes  and  with  conditions  an- 
nexed to  them  which  are  inadmissible,  sound  public  policy  requires 
that  they  be  made  under  legislative  supervision  and  restraint. 

In  the  present  case,  the  Brunswick  Gas  Light  Co.  undertook  to 
lease  all  its  property,  and  all  its  corporate  rights  and  privileges,  to 
the  United  Gas,  Fuel,  and  Light  Co.,  for  twenty-five  years.  The 
latter  company  took  possession  of  the  works  and  held  them  for 
seventeen  and  a  half  months,  making  improvements  upon  them 
and  paying  a  portion  of  the  agreed  rent.  It  then  abandoned  the 
works,  and  possession  was  resumed  by  the  lessors. 

This  is  a  suit  by  the  lessors  against  the  lessees  for  a  breach  of 
the  covenants  contained  in  the  lease.  It  was  contended  in  defense 
that  the  lease  was  illegal  and  void  and  that  no  recovery  could  be 
had  upon  it.  The  presiding  justice  ruled,  as  a  matter  of  law,  that 
the  plaintiff  company  and  the  defendant  company  had  power  to 
execute  the  lease,  and  that  a  recovery  could  be  had  for  a  breach  of 
the  covenants  contained  in  it.  We  think  the  ruling  was  erroneous. 
No  legislative  authority  for  making  the  lease  was  shown,  and, 
without  such  authority,  we  think  the  lease  must  be  regarded  as 
ultra  vires  and  void.  The  authorities  bearing  upon  the  question 
are  not  in  entire  harmony ;  but  the  weight  of  authority  seems  to  us 
to  be  overwhelmingly  in  favor  of  this  conclusion.  See  2  Beach  on 
Corporations,  sees.  831  to  856  inclusive,  and  the  six  pages  of  au- 
thorities, pro  and  con,  cited  under  the  section  last  cited.  The 
cases  are  too  numerous  for  citation  here,  and  the  few  cases  to 
which  we  have  referred  will  furnish  a  key  to  all  of  them. 

But  it  is  claimed  that,  inasmuch  as  the  defendant  company  took 
and  held  possession  of  the  plaintiff  company's  works  by  virtue  of 
the  lease,  ultra  vires  is  no  defense  to  an  action  to  recover  the 
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agreed  rent.^  We  do  not  doubt  that  the  plaintiff  company  is  en- 
titled to  recover  a  reasonable  rent  for  the  time  the  defendant  com- 
pany actually  occupied  the  works;  but  do  not  think  the  amount 
can  be  measured  by  the  ultra  vires  agreement.  We  think  that  in 
such  cases  the  recovery  must  be  had  upon  an  implied  agreement 
to  pay  a  reasonable  rent ;  and  that  while  the  ultra  vires  agreement 
may  be  used  as  evidence,  in  the  nature  of  an  admission,  of  what  is 
a  reasonable  rent,  it  cannot  be  allowed  to  govern  or  control  the 
amount.  It  seems  to  us  that  it  would  be  absurd  to  hold  that  the 
ultra  vires  lease  is  void  and  at  the  same  time  hold  that  it  governs 
the  rights  of  the  parties  with  respect  to  the  amount  of  rent  to  be 
recovered.  A  void  instrument  governs  nothing.  We  think  the 
correct  rule  is  the  one  stated  by  Gray,  J.,  in  a  recent  case  in  the 
United  States  Supreme  Court.  He  said  that  a  contract  made  by  a 
corporation  which  is  unlawful  and  void,  because  beyond  the  scope 
of  its  corporate  powers,  does  not  by  being  carried  into  execution 
become  lawful  and  valid;  and  that  the  proper  remedy  of  the 
aggrieved  party  is  to  disaffirm  the  contract  and  sue  to  recover  as 
on  a  quantum  meruit  the  value  of  what  the  defendant  has  actually 
received  the  benefit  of.  Pittsburg,  etc.,  v.  Keokuk,  etc.,  131 
U.  S.  371.  We  think  this  is  the  correct  rule.  2  Beach  on  Corp., 
§  423,  and  cases  there  cited. 

Exceptions  sustained. 

Peters,  Ch.  J.,  Emery,  Foster,  and  Haskell,  JJ.,  concurred. 


Section  VI. — Power  to  Pledge  or  Mortgage  Property. 

JACKSON,  ex  denu  The  People  v.  BROWN. 

In  the  Supreme  Court  of  Judicature,  October  Term,  1830. 

[Reported  in  5  Wendell  590.] 

This  was  an  action  of  ejectment,  tried  at  the  Erie  Circuit  in 
April,  1830,  before  Gardner,  J. 

The  plaintiff  claimed  the  premises  in  question  under  a  mort- 
gage from  the  Bank  of  Niagara  to  the  people  of  the  State,  bearing 
date  the  loth  September,  1818,  registered  in  the  office  of  the  Sec- 
retary of  State  the  2Sth  September,  1819.  The  plaintiff  produced 
an  exemplification  of  a  mortgage  between  "  The  President,  Di- 
rectors and  Company  of  the  Bank  of  Niagara,  by  John  G.  Camp, 

*  So  much  of  the  case  as  relates  to  this  question  should  be  considered  in 
connection  with  the  cases  infra,  pp.  . — Ed. 
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their  cashier,  and  lawful  attorney,  thereunto  duly  authorized,  of 
the  first  part,  and  the  people  of  the  State  of  New  York  of  the  sec- 
ond part,"  signed  John  G.  Camp,  cashier,  l.  s.  The  defendant 
objected  to  the  exemplification  as  evidence,  insisting  i.  That  the 
Bank  of  Niagara  had  not  the  power  to  convey  lands  by  mortgage 
to  secure  the  payment  of  a  debt.  2.  That  a  mortgage  to  the  people 
was  not  good  unless  authorized  by  statute.  3.  That  a  corporation 
can  convey  lands  only  under  its  corporate  seal ;  that  no  authority 
by  seal  was  shown  to  have  been  conferred  on  Camp,  and  that  the 
conveyance  appeared  to  be  under  the  individual  seal  of  Camp, 
and  not  under  the  seal  of  the  corporation.  The  judge  reserved 
the  questions,  and  permitted  the  evidence  to  be  read  to  the  jury. 
The  plaintiff  then  proved  a  resolution  of  the  Board  of  Directors 
of  the  Bank  of  Niagara  of  21st  of  July,  1819,  requesting  the  cash- 
ier of  the  corporation  to  execute  a  bond  to  the  people  of  the  State 
for  the  amount  due  them  by  the  bank,  and  also  to  assign  as  col- 
lateral security,  bonds,  mortgages  and  other  property  given  by 
individuals  to  the  bank,  to  the  amount  of  the  debt  due  the  State ; 
and  further,  that  the  directors  knew  that  the  cashier  executed  the 
mortgage  in  question,  and  never  disapproved  of  it.  Whereupon 
the  judge  decided  that  the  resolution  conferred  sufficient  authority 
on  the  cashier  to  execute  the  mortgage ;  that  it  was  not  necessary 
that  the  power  to  Camp  should  be  conferred  under  the  corporate 
seal,  nor  that  it  should  accompany  the  mortgage ;  that  the  resolu- 
tion having  been  passed,  and  the  act  of  the  cashier  not  having  been 
disapproved,  the  mortgage  was  binding  upon  the  bank,  and  opera- 
tive, although  executed  to  the  people  of  the  State  without  any 
express  statute.  The  plaintiff  then  proved  a  foreclosure  of  the 
mortgage  and  a  conveyance  to  the  people  under  a  sale  by  adver- 
tisement. On  the  part  of  the  defendant  several  judgments  against 
the  Bank  of  Niagara  were  shown,  docketed  12th  March,  1820, 
and  executions  and  sales  thereon,  under  which  the  defendant  was 
in  possession  of  the  premises,  and  claimed  to  hold.  The  jury 
found  for  the  plaintiff.  The  defendant,  having  excepted  to  the 
several  decisions  of  the  judge,  now  moved  for  a  new  trial. 

/.  5*.  Smith  for  the  defendant. 

Greene  C.  Branson,  Attorney-General,  for  the  plaintiff. 

Sutherland,  J.  The  Bank  of  Niagara  is  the  common  source 
of  title,  and  if  the  mortgage  to  the  State  was  duly  executed,  de- 
livered and  recorded  the  plaintiff  must  recover :  the  regularity  of 
the  foreclosure  not  being  questioned. 

The  defendant,  however,  contends,  i.  That  the  Bank  of  Ni- 
agara had  no  power  to  mortgage  their  real  estate.*  2.  That  if 
they  had  the  mortgage  in  this  case  was  not  well  executed.     3d. 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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That  the  comptroller  had  no  authority  to  accept  the  mortgage  on 
behalf  of  the  State.  We  are  of  opinion  that  neither  of  these  objec- 
tions is  well  founded. 

The  act  of  incorporation,  Laws  of  1816,  p.  184,  declares  that  the 
bank  shall  be  capable  of  purchasing,  holding  and  conveying  any 
estate,  real  or  personal,  for  the  use  of  the  corporation,  provided 
that  such  real  estate  be  requisite  for  the  convenient  transaction  of 
their  business ;  or  such  as  shall  have  been  howi  fide  mortgaged  to 
it  by  way  of  security  or  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  business,  or  purchased 
at  sales  upon  judgments  which  shall  have  been  obtained  for  such 
debtsy   The  case  does  not  disclose  the  consideration  given  by  the 
bank  for  this  lot ;  but  it  is  not  for  the  defendant  to  deny  that  they 
properly  acquired  and  had  a  right  to  hold  it.  ^hey  are  expressly 
authorized  to  convey  any  estate,  real  or  personal,  in  their  posses- 
sion, for  the  use  of  the  corporation.^  If  such  power,  however,  had 
not  been  given  in  terms,  it  would  nave  resulted,  I  apprehend,  by 
necessary  implication,  from  the  power  of  taking  by  way  of  mort- 
gage, or  by  absolute  conveyance,  in  satisfaction  of  previous  debts, 
or  by  purchase  at  sales  upon  judgments  obtained  by  the  bank. 
The  authority  to  purchase   real   estate,   when   conferred  on  a 
moneyed  corporation,  if  the  purpose  to  which  it  is  to  be  appro- 
priated is  not  particularly  specified,  and  all  other  dispositions  of 
I  it  prohibited,  necessarily  involves  in  it  the  power  of  subsequently 
I  selling  and  conveying  it.     It  is  not  compatible  with  the  purposes 
and  interests  of  such  institutions  that  their  funds  should  be  per- 
manently vested  in  real  estate.     The  general  authority  to  sell  and 
convey  includes  the  authority  to  mortgage.     A  mortgage  is  but  a 
conditional  conveyance.     It  would  be  very  extraordinary  if  this 
or  any  other  corporation  had  not  the  power  to  appropriate  its 
property  to  the  payment  or  security  of  its  honest  debts. 

There  was  no  error  in  any  of  the  decisions  of  the  judge  which 
have  been  excepted  to,  and  the  motion  for  a  new  trial  is  denied. 


COMMONWEALTH  v.  JEROME  V.  C.  SMITH  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Septem- 
ber Term,  1865. 

[Reported  in  10  Allen  448.] 

Bill  in  equity  seeking  to  impeach  the  validity  of  a  mortgage, 
executed  on  the  30th  of  July,  1855,  by  the  Troy  &  Greenfield  Rail- 
road Co.  to  the  defendants  as  trustees,  covering  by  its  terms  the 
franchise,  railroad,  and  all  other  property  of  the  corporation,  then 
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owned  or  thereafter  to  be  acquired,  to  secure  bonds  to  the  amount 
of  $900,000,  to  be  issued  to  the  contractor  as  part  compensation 
for  constructing  the  railroad,  payable  in  thirty  years  from  date. 
This  mortgage  recited  the  provisions  of  a  contract  for  the  con- 
struction of  the  railroad,  dated  December  30,  1854,  to  the  effect 
that  such  bond  should  be  given;  and  it  was  made  subject  to  a 
prior  mortgage  to  the  commonwealth,  to  secure  State  bonds  to  the 
amount  of  $2,000,000,  which  the  commonwealth  were  to  issue 
under  the  provisions  of  Stat.  1854,  c.  226. 

The  following  facts  were  agreed :  Since  the  execution  of  the 
mortgage  to  the  defendants,  the  commonwealth  have  received  two 
other  mortgages  upon  the  railroad  and  franchise  of  the  Troy  & 
Greenfield  Railroad  Co.,  one  of  which  was  dated  on  the  6th  of 
July,  i860,  and  the  other  on  the  5th  of  March,  1862;  and  also  a 
surrender  from  the  corporation  of  all  their  property,  subject  to  re- 
demption under  Stat.  1862,  c.  156.  On  the  4th  of  September, 
1862,  the  commonwealth  took  possession  of  the  mortgaged  prem- 
ises in  various  towns,  for  breach  of  condition,  in  the  manner 
shown  by  various  certificates  thereof,  which  are  now  immaterial. 
The  commonwealth  under  their  various  mortgages  have  at  various 
times,  from  October,  1858,  to  July,  1861,  advanced  to  the  Troy  & 
Greenfield  Railroad  Co.  large  sums  of  money,  amounting  in  all  to 
several  hundred  thousand  dollars.  The  corporation,  under  their 
mortgage  to  the  defendants,  have  at  various  times,  from  August, 
1855,  to  July,  1861,  issued  bonds  to  the  amount  in  all  of  $600,000, 
payable  in  thirty  years  from  date.  All  of  these  bonds  were  issued 
in  good  faith,  and  are  held  by  bona  Me  holders,  and  the  corpora- 
tion have  issued  no  other  bonds  than  the  above.  Before  advanc-i 
ing  any  money  to  the  corporation,  the  commonwealth  had  actual 
notice  of  the  execution  of  the  mortgage  to  the  defendants,  and  ofl 
the  fact  that  a  number  of  bonds  had  been  issued  under  the  same. 
The  amount  of  capital  stock  of  the  corporation  which,  in  Decem- 
ber, 1856,  had  been  paid  in  was  $143,905.77. 

Upon  these  facts,  and  others  which  are  now  immaterial,  the  case 
was  reserved  by  the  Chief  Justice  for  the  determination  of  the 
whole  court. 

D.  Foster  for  the  commonwealth. 

5*.  Bartlett  and  C.  Allen  for  the  defendants. 

Hoar,  J.  The  question  whether  the  mortgage  made  to  the  de- 
fendants by  the  Troy  &  Greenfield  Railroad  Co.  is  of  any  validity 
against  the  commonwealth  requires  the  court  to  give  a  construc- 
tion to  the  provisions  of  Stat.  1854,  c.  286.^  To  ascertain  what 
the  legislature  intended  to  authorize  or  prohibit  by  that  statute,  it 

*  So  much  of  the  opinion  as  relates  to  this  statute  has  been  omitted. 
— Ed. 
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will  be  expedient  first  to  consider  what  were  the  powers  of 
railroad  companies  in  relation  to  the  issue  of  bonds  and  the 
making  of  mortgages  at  common  law,  or  before  the  statute 
was  enacted. 

There  seems  to  be  no  reason  why  a  railroad  corporation  should 
not  be  considered  as  having  power  to  make  a  bond  for  any  pur- 
pose for  which  it  may  lawfully  contract  a  debt,  without  any  special 
authority  to  that  effect,  unless  restrained  by  some  restriction,  ex- 
press or  implied,  in  its  charter,  or  in  some  other  legislative  act. 
A. bond  is  merely  an  obligation  under  seal.  A  corporation  having 
the^capicity  to  sue  and  be  sued,  the  right  to  make  contracts,  under 
which  it  may  incur  debts,  and  the  right  to  make  and  use  a  com- 
mon seal,  a  contract  under  seal  is  not  only  within  the  scope  of  its 
powers,  but  was  originally  the  usual  and  peculiarly  appropriate 
form  of  corporate  agreement.  The  general  power  to  dispose  of 
and  alienate  its  property  is  also  incidental  to  every  corporation  not 
restricted  in  this  respect  by  express  legislation,  or  by  "  the  pur- 
poses for  which  it  is  created,  and  the  nature  of  the  duties  and  lia- 
bilities imposed  by  its  charter."  Treadwell  v,  Salisbury  Manuf. 
Co.  7  Gray,  404. 

But  in  the  case  of  a  railroad  company,  created  for  the  express 
and  sole  purpose  of  constructing,  owning,  and  managing  a  rail- 
road; authorized  to  take  land  for  this  public  purpose  under  the 
right  of  eminent  domain;  whose  powers  are  to  be  exercised  by 
officers  expressly  designated  by  statute ;  having  public  duties,  the 
discharge  of  which  is  the  leading  object  of  its  creation ;  required 
to  make  returns  to  the  legislature ;  there  are  certainly  gfreat,  and, 
in  our  opinion,  insuperable  objections  to  the  doctrine  that  its 
franchise  can  be  alienated,  and  its  powers  and  privileges  con- 
ferred by  its  own  act  upon  another  person  or  body,  without  au- 
thority other  than  that  derived  from  the  fact  of  its  own  incorpora- 
tion. The  franchise  to  be  a  corporation  clearly  cannot  be  trans- 
ferred by  any  corporate  body  of  its  own  will.  Such  a  franchise 
is  not,  in  its  own  nature,  transmissible.  The  power  to  mortgage 
can  only  be  coextensive  with  the  power  to  alienate  absolutely,  be- 
cause every  mortgage  may  become  an  absolute  conveyance  by  fore- 
closure. And  although  the  franchise  to  exist  as  a  corporation  is 
distinguishable  from  the  franchises  to  be  enjoyed  and  used  by 
the  corporation  after  its  creation,  yet  the  transfer  of  the  latter 
differs  essentially  from  the  mere  alienation  of  ordinary  corpo- 
rate property.  The  right  of  a  railroad  company  to  continue  in 
being  depends  upon  the  performance  of  its  public  duties.  Hav- 
ing once  established  its  road,  if  that  and  its  franchise  of  managing, 
using,  and  taking  tolls  or  fares  upon  the  same  are  alienated,  its 
whole  power  to  perform  its  most  importat  functions  is  at  an  end.y ) 
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A  manufacturing  company  may  sell  its  mill,  and  buy  another ;  but 
a  railroad  company  cannot  make  a  new  railroad  at  its  pleasure. 

The  whole  reasoning  of  the  court  in  the  case  of  Whittenton 
Mills  z\  Upton,  10  Gray,  582,  in  which  it  was  held  that  a  manu- 
facturing corporation  has  no  power  to  make  a  contract  of  copart- 
nership, applies  with  much  greater  force  to  the  transfer  of  its  fran- 
chise by  a  railroad  company. 

No  case  has  been  cited  in  which  the  exercise  of  such  a  power 
has  ever  been  judicially  sanctioned  in  this  commonwealth,  where 
there  was  not  express  legislative  authority  for  it;  and  the  cases 
in  which  the  legislature  has  expressly  conferred  the  power,  or 
confirmed  its  exercise,  furnish  at  once  a  strong  implication  that 
it  would  not  otherwise  exist,  and  afford  a  solution  of  the  allusion 
to  railroad  mortgages  which  occur  in  the  statutes. 

We  find  no  evidence  that  the  commonwealth  has  ever  known 
and  sanctioned  the  irregular  and  illegal  issue  of  the  bonds  in 
question,  either  directly  or  by  implication.  Nor  do  we  think  that 
they  fall  within  the  class  of  cases  in  which  it  has  been  held  that  a 
violation  of  corporate  powers  cannot  be  taken  advantage  of  col- 
laterally. The  second  mortgage  to  the  commonwealth  gives  it  a 
direct  interest  in  the  property,  and,  not  being  made  expressly  sub- 
ject to  any  prior  incumbrance,  gives  the  right  to  maintain  and 
prove  that  the  supposed  conveyance  to  the  defendants  was  illegal 
and  void. 

The  result  to  which  the  point  decided  leads  is  this :  that,  the  de- 
fendants having  no  title  which  they  can  maintain  against  either  of 
the  mortgages  to  the  commonwealth,  the  plaintiffs  have  a  plain, 
complete  and  adequate  remedy  at  law  for  any  interference  with  the 
mortgaged  property,  and  the  bill  must  be  dismissed. 


CHARLES  J.  HENDEE  and  Another  v.  JOHN  M.  PIN- 
KERTON. 

In  THE  Supreme  Judicial  Court  of  Massachusetts,  January 

Term,  1867. 

[Reported  in  14  Allen  381.] 

Bill  in  Equity  brought  by  trustees  under  a  mortgage  issued  by 
the  Grand  Junction  Railroad  &  Depot  Co.,  as  security  for  certain 
bonds  of  said  company,  to  compel  the  defendant  specifically  to 
perform  his  written  agreement  to  accept  and  pay  for  certain  land 
in  East  Boston,  bid  off  by  him  at  auction.  The  following  facts 
were  agreed.* : 

*  Only  a  portion  of  the  statement  of  facts  is  given. — Ed. 
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By  the  act  incorporating  the  Grand  Junction  Railroad  &  Depot 
Co.,  and  acts  in  addition  thereto,  prior  to  the  adoption  of  the  by- 
laws hereinafter  referred  to,  that  corporation  was  authorized  to 
hold  lands  in  East  Boston  forjjepots  and  storehouses,  as  well  as 
for  railroad  purposes,  and  to  allow  any  other  raitrbad  corporation 
to  establish  depots  upon  its  premises,  and  to  sell  or  lease  the  land 
necessary  therefor;  and  at  the  date  of  the  mortgage  hereinafter 
referred  to,  the  corporation  owned  large  tracts  of  land  in  East 
Boston,  upon  which  it  was  engaged  in  constructing  wharves  and 
wareboijsesfor  storage  of  merchandise,  and  the  lands  conveyed 
.by  said  mortgage,  and  the  subTect  of  this  suit,  were  purchased  for 
the  like  use,  and  were  not  required  for  the  railroad  track  of  the 
corporation,  or  for_gther,j*^ilroadpui^ 

On  the  1st  ofjanuai^,  1853,  a  mortgage  was  executed  to  the 
plaintiffs,  as  trustees,  in  the  name  of  the  corporation,  of  several 
parcels  of  land  owned  by  the  corporation,  and  about  a  mile  of  Its 
railroad  track,  in  East  Boston,  to  secure  bonds  of  that  date  to  the 
amount  of  $100,000,  payable  in  five  years.  This  mortgage  was 
signed  on  the  part  of  the  corporation  by  its  president,  in  pursuance 
of  a  vote  of  the  directors  authorizing  him  to  do  so,  and  to  cause 
the  seal  of  the  company  to  be  affixed  thereto. 

The  equity  of  redemption  of  the  corporation  in  the  lands  con- 
veyed by  the  mortgage  was  sold  on  execution  to  orie  Welch,  who 
conveyed  the  same  to  George  W.  Gordon ;  and  by  said  sale  and 
conveyance  a  good  title  to  the  equity  of  redemption  was  vested 
in  Gordon,  provided  the  mortgage  was  valid ;  and  the  corporation 
never  redeemed  the  premises  therefrom. 

The  plaintiffs,  likewise,  upon  default  of  payment  of  the  bonds, 
and  after  demand  made  upon  the  corporation  for  payment  of  one 
of  them,  and  by  the  request  of  the  holders  of  more  than  one-half  in 
amount  of  the  bonds,  entered  upon  the  premises,  and,  in  pursuance 
of  the  terms  of  a  power  of  sale  contained  in  the  mortgage,  sold  the 
parcel  of  land  which  is  the  subject  of  this  suit  by  auction  to  the 
defendant,  he  being  the  highest  bidder  therefor ;  and  a  memoran- 
dum of  the  sale  was  accordingly  signed  by  the  defendant,  in  which 
he  agreed  to  comply  with  the  terms  thereof,  and  he  paid  into  the 
hands  of  the  auctioneer  $100  to  bind  the  bai^ain.  The  terms  of 
sale  provided  that  if  any  defect  of  title  should  appear,  which  could 
not  be  remedied  by  the  sellers  within  thirty  days,  the  sale  should 
be  void  at  the  option  of  either  party. 

The  plaintiffs,  on  the  20th  of  March,  1866,  tendered  to  the  de- 
fendant their  own  deed,  a  deed  from  Gordon,  and  a  deed  from  the 
corporation,  and  the  defendant  refused  to  accept  them. 

Upon  the  foregoing  facts  the  case  was  reserved  by  Foster,  J., 
for  the  determination  of  the  full  court. 
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W.  G.  Russell  for  the  plaintiffs. 

No  counsel  appeared  for  the  defendant. 

Foster^  J.^  i  .  We  entertain  no  doubt  that  the  Grand  Junction 
Railroad  &  Depot  Co.  could  lawfully  sell  and  convey  the  lands 
embraced  in  this  bill.  They  were  not  acquired  to  enable  the  cor- 
poration to  carry  on  the  business  which  it  was  chartered  to  do  for 
the  benefit  of  the  public,  nor  needed  or  used  for  that  purpose. 
Their  alienation  in  nowise  impaired  or  affected  the  usefulness  of 
the  company  as  a  railroad,  or  its  ability  to  exercise  any  of  its  cor- 
porate franchises.  In  the  absence  of  any  express  or  implied  legis- 
lative prohibition,  this  corporation  possessed  all  the  ordinary  rights 
of  ownership  over  these  lands,  and  could  convey  them  away  abso- 
lutely, or  mortgage  them  to  secure  any  valid  indebtedness.  The 
recent  cases  in  which  railroad  mortgages  have  been  adjudged  in- 
valid by  this  court  do  not  countenance  any  doubt  of  the  power  of  a 
railroad  company  to  sell  and  convey  whatever  property  it  may 
hold,  not  acquire^.jttftd^i;Jhe^legated  right  of  eminent  domain^ 
or  so  connected  with  the  franchise  to  operate  and  manage  a  rail- 
road that  the  alienation  would  tend  to  disable  the  corporation  from 
performing  the  public  duties  imposed  upon  it,  in  consideration  of 
which  its  chartered  privileges  have  been  conferred. 

The  special  provisions  of  the  acts  relative  to  this  company  con- 
template the  acquisition  of  lands  for  sale  or  lease  to  other  railways, 
and  the  parcels  included  in  the  bill  are  agreed  to  have  been  pur- 
chased for  such  purposes,  and  not  for  the  use  of  the  corporation 
in  its  own  railroad  business. 

2.  It  may  be  true  that  so  much  of  the  mortgage  as  embraced  a 
portion  of  the  railroad  track  and  the  franchise  belonging  thereto 
is  inoperative  and  void.  But  the  parcels  of  land  conveyed  are  en- 
tirely separate  and  independent,  not  in  any  way  connected  with 
this  piece  of  track.  The  ordinary  rule  must  be  applied  to  this 
conveyance,  by  which,  if  the  part  that  is  valid  can  be  separated 
from  that  which  is  void,  and  carried  into  effect,  it  will  be  done. 
Amesbury  v.  Bowditch  Ins.  Co.,  6  Gray,  607. 

Upon  all  the  questions  submitted  to  us  no  defect  appears  to  ex- 
ist in  the  title  of  the  plaintiffs  in  equity,  and  they  are  entitled  to  a 
decree  for  specific  performance  by  the  defendant  of  his  contract 
to  purchase  and  pay  for  the  lands  described  in  the  bill. 


(M-^- 


^Only  so  much  of  the  opinion  is  given  as  relates  to  the  power  of  the 
corporation  to  execute  a  mortgage. — Ed. 
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JONES  V.  GUARANTY  AND  INDEMNITY  CO. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1869. 

[Reported  in  loi  United  States  Reports  622.] 

Benjamin  F,  Tracy  for  the  appellant. 

George  F.  Comstock  and  William  Allen  Butler  contra. 

S WAYNE,  J.,  after  making  the  foregoing  statement,  delivered 
the  opinion  of  the  court.* 

The  analysis  of  this  case  in  the  preceding  statement  divests 
it  of  all  extraneous  considerations,  and  presents  it  in  the  nakedness 
and  simplicity  of  its  material  facts. 

The  central  and  controlling  questions  to  be  determined  are : 

Whether  the  Oil  Co.  had  the  power  to  give  a  mortgage  for 
future  advances  ;*  and, 

Whether  the  mortgage  here  in  question  is,  in  the  view  of  a 
court  of  equity,  for  the  debt  of  the  Oil  Co.  or  for  the  debt  of 
Abraham  M.  Cozzens. 

The  oral  arguments  of  the  eminent  counsel  who  appeared  be- 
fore us  were  addressed  principally  to  these  subjects.    Numerous 
other  points  are  made  by  the  counsel  for  the  appellant  in  his  brief, 
and  have  been  fully  discussed  in  the  printed  arguments  upon  both 
sides.    They  are  minor  in  their  character,  and  we  think  involve 
no  proposition  that  admits  of  doubt  as  to  its  proper  solution.    We 
are  satisfied  with  the  disposition  made  of  them  by  the  Circuit 
Court,  and  shall  pass  them  by  without  further  remark. 
V      At  the  common  law,  every  corporation  had,  as  incident  to  its 
\  existence,  the  power  to  acquire,  hold,  and  convey  real  estate,  ex- 
\  cept  so  far  as  it  was  restrained  by  its  charter  or  by  act  of  Parlia- 
I  ment.    This  comprehensive  capacity  included  also  personal  effects 
•  of  everv  kind. 

The  jus  disponendi  was  without  limit  or  qualification.  It  ex- 
tended to  mortgages  given  to  secure  the  payment  of  debts,  i  Kyd, 
Corp.  69,  76,  78,  108;  Angell  &  Ames,  §  145;  2  Kent,  Com.  282; 
Reynolds  v.  Commissioners  of  Stark  County,  5  Ohio,  204 ;  White 
Water  Valley  Canal  Co.  v,  Vallette,  21  How.  414. 

A  mortgage  for  future  advances  was  recognized  as  valid  by  the 
common  law.  Gardner  v,  Graham,  7  Vin.  Abr.  22,  pi.  3.  See 
also  Brinkerhoff  v.  Marvin,  5  Johns.  (N.  Y.)  c.  320;  Lawrence  v. 
Tucker,  23  How.  14. 

*  The  statement  of  facts  has  been  omitted. — Ed. 

'  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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It  is  believed  they  are  held  valid  throughout  the  United  States, 
except  where  forbidden  by  the  local  law. 

The  statute  under  which  the  Oil  Co.  came  into  existence  made 
it  "  capable  in  law  of  purchasing,  holding,  and  conveying  any 
real  and  personal  estate,  whenever  necessary  to  enable"  it 
to  carry  on  its  business ;  but  it  was  forbidden  to  "  mortgage 
the  same,  or  give  any  lien  thereon."  This  disability  was  removed 
by  the  latter  act  of  1864,  which  expressly  conferred  the  power  be- 
fore withheld.  This  change  was  remedial,  and  the  clause  which 
gave  it  is,  therefore,  to  be  construed  liberally  with  reference  to  the 
ends  in  view. 

The  learned  counsel  for  the  appellant  insisted  that  a  mortgage 
could  be  competently  given  by  the  Oil  Co.  only  to  secure  a  debt  in- 
curred in  its  business  and  already  subsisting.  This,  we  think,  is 
too  narrow  a  construction  of  the  language  of  the  law.  A  thing 
may  be  within  a  statute  but  not  within  its  letter,  or  within  the  let- 
er  and  yet  not  within  the  statute.  The  intent  of  the  law-maker 
is  the  law.  The  People  v,  Utica  Insurance  Co.,  15  Johns.  (N.  Y.) 
357;  United  States  v.  Babbit,  i  Black,  55. 

The  view  of  the  court  in  Thompson  v.  New  York  &  Hudson 
River  Railroad  Co.,  3  Sandf.  (N.  Y.)  c.  625,  was  sounder  and 
better  law.  There  the  charter  authorized  the  corporation  to  build 
a  bridge.  It  found  one  already  built  that  answered  every  purpose, 
and  bought  it.  The  purchase  was  held  to  be  intra  vires  and  valid. 
Here  the  object  of  the  authorization  is  to  enable  the  company  to 
procure  the  means  to  carry  on  its  business.  Why  should  it  be  re- 
quired to  go  into  debt,  and  then  borrow,  if  it  could,  instead  of 
borrowing  in  advance,  and  shaping  its  affairs  accordingly?  No 
sensible  reason  to  the  contrary  can  be  given.  If  it  may  borrov/ 
and  give  a  mortgage  for  a  debt  antecedently  or  contemporaneously 
created,  why  may  it  not  thus  provide  for  future  advances  as  it  may 
need  them?  This  may  be  more  economical  and  more  beneficial 
than  any  other  arrangement  involving  the  security  authorized  to 
be  given.  In  both  these  latter  cases  the  ultimate  result  with  re- 
spect to  the  security  would  be  just  the  same  as  if  the  mortgage 
were  given  for  a  pre-existing  debt  in  literal  compliance  with  the 
statute.  No  one  could  be  wronged  or  injured,  while  the  corpora- 
tion, whom  it  was  the  purpose  of  the  law  to  aid,  might  be  ma- 
terially benefited.  Is  not  such  a  departure  within  the  meaning,  if 
not  the  letter,  of  the  statute?  There  would  be  no  more  danger 
of  the  abuse  of  the  power  conferred  than  if  it  were  exercised  in  the 
manner  insisted  upon.  The  safeguard  provided  in  the  required 
assent  of  stockholders  would  apply  with  the  same  efficacy  in  all 
the  cases.  The  object  of  the  loan,  the  application  of  the  money, 
and  the  restraints  imposed  by  the  charter  in  those  particulars, 
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would  be  the  same,' whether  the  transaction  took  one  form  or  the 
other.  According  to  our  construction,  the  company  could  give  no 
mortgage  but  one  growing  out  of  their  business,  and  intended  to 
aid  them  in  carrying  it  on.  In  legal  effect  the  difference  between 
the  two  constructions  is  one  merely  of  mode  and  manner,  and 
not  of  substance. 

Such  securities  are  not  contrary  to  the  law  or  public  policy  of 
the  State.  Many  cases  are  found  in  her  reported  adjudications 
where  both  judgments  and  mortgages  for  future  advances  have 
been  sustained. 

Our  view  is  not  without  support  from  the  language  of  the 
statute,  that  "  every  mortgage  so  made  shall  be  as  valid  to  all  in- 
tents and  purposes  as  if  executed  by  an  individual  owning  such 
real  estate."  If  this  mortgage  had  been  given  by  individuals,  the 
question  we  are  examining  doubtless  would  not  have  been 
brought  before  us  for  consideration. 

When  a  deed  is  fatally  defective  for  the  want  of  a  sufficient  con- 
sideration to  support  it,  such  a  consideration  subsequently  arising 
may  cure  the  defect  and  give  the  instrument  validity.  Sumner  v. 
Hicks,  2  Black,  532.  It  is  not  necessary  to  go  through  the  form 
of  executing  a  second  deed  to  take  the  place  of  the  first  one.  This 
principle  applies  to  the  mortgage  after  all  the  advances  had  been 
made,  conceding  that  it  had  before  been  invalid  for  the  reason 
insisted  upon. 

The  statute  of  1864  neither  expressly  forbids  nor  declares  void 
mortgages  for  future  advances. 

If  the  one  here  in  question  be  ultra  vires,  no  one  can  take  ad- 
vantage of  the  defect  of  power  involved  but  the  State.  As  to  all 
other  parties,  it  must  be  held  valid,  and  may  be  enforced  accord- 
ingly. Silver  Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  370; 
National  Bank  z\  Matthews,  98  U.  S.  621.  In  the  latter  case  this 
subject  was  fully  examined. 

A  corporation  can  act  only  by  its  agents.  If  there  were  any 
such  technical  defect  as  is  claimed  touching  the  execution  of  this 
mortgage,  it  has  been  cured  by  acquiescence  and  ratification  by  the 
mortgagor. 

No  one  else  can  raise  the  question.  All  other  parties  are  con- 
cluded.   Gordon  v,  Preston,  i  Watts  (Pa.),  385. 

Where  money  had  been  obtained  by  a  corporation  upon  its 
securities  which  were  irregular  and  ultra  vires,  but  the  money 
was  applied  for  the  benefit  of  the  company,  with  the  knowledge 
and  acquiescence  of  the  shareholders,  the  company  and  the  share- 
holders were  estopped  from  denying  the  liability  of  the  company 
to  repay  it.  And  the  same  result  follows  where  such  securities  are 
issued  with  the  knowledge  of  the  shareholders,  so  far  as  the 
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money  thus  raised  is  applied  for  the  benefit  of  the  company.  In 
re  Cork  &  Youghal  Railway  Co.,  Law.  Rep.  4  Ch.  748. 

A  court  of  equity  abhors  forfeitures,  and  will  not  lend  its  aid  to 
enforce  them.  Marshall  v,  Vicksburg,  15  Wall.  146.  Nor  will  it 
give  its  aid  in  the  assertion  of  a  mere  legal  right  contrary  to  the 
clear  equity  and  justice  of  the  case.    Lewis  v,  Lyons,  13  III  117. 

Decree  affirmed. 


In  re  PATENT  FILE  CO.,  ex  parte  BIRMINGHAM  BANK- 
ING CO. 

In  the  Court  of  Appeal  in  Chancery,  December  13,  1870. 

[Reported  in  Law  Reports,  6  Chancery  Appeal  Cases  83.] 

Hardy,  Q.  C,  and  Locock  Webb  for  the  appellant. 

Dickinson,  Q.  C,  and  Chitty,  contra,  were  not  called  upon. 

James^  L.  J.    This  case  appears  to  me  one  of  the  simplest 
description.*     The  company  is  a  body  corporate,  and  by  the. 
law  of  England  a  body  corporate  can  hold  property  and  dispose  I 
of  it  as  freely  as  an  individual,  unless  it  is  specially  prohibited/ 
from  so  doing.     In  the  memorandum  and  articles  of  this  company! 
I  can  find  nothing  to  prevent  the  company  qua  company  from 
pledging  part  of  its  property  for  payment  of  a  debt  incurred  in  the 
course  of  its  business.     It  is  equally  plain  that,  under  these  ar- 
ticles, the  directors  can  do  anything  which  the  company  could  do, 
unless  it  is  an  act  which  they  are  specially  prohibited  from  doing. 
I  can  find  nothing  to  prevent  the  company  qua  company  from 
directors  from  making  the  best  terms  they  can  with  a  creditor  of 
the  company  by  selling  or  pledging  part  of  the  property  of  the 
company.     No  doubt,  a  disposition  of  the  property  by  the  direct- 
ors might  be  void  in  equity  if  it  were  contrary  to  the  objects  of 
the  company ;  the  directors  would  then  be  restrained  from  doing 
the  act,  as  being  an  abuse  of  their  fiduciary  position.     But  in  the 
present  case  there  is  nothing  to  prevent  the  company  from  making 
such  an  arrangement  as  with  a  creditor,  nor  is  there  anything  to 
prevent  the  directors  from  doing  so. 

There  is  no  pretense  for  saying  that  this  is  a  case  of  fraudulent 
preference.  The  bank  required  security.  The  directors  cannot 
be  supposed  to  have  had  any  particular  affection  for  the  bank,  but 
they  wanted  accommodation  from  the  bank,  and  so  they  gave 
the  security  required.     They  mortgaged  property  worth  £35,000 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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for  £25,000,  so  it  was  not  a  security  exhausting  the  property,  and 
it  was  not  tendered  by  the  debtor,  but  asked  for  by  the  creditor. 

Mellish,  L.  J.  I  am  of  the  same  opinion.  As  to  the  ques- 
tion of  fraudulent  preference,  the  case  is  perfectly  clear.  The 
security  was  given  in  consequence  of  a  demand  by  the  creditor, 
and  not  only  so,  but  there  is  nothing  to  show  that  a  winding-up 
of  the  company  was  then  contemplated.  On  the  contrary,  the 
directors  intended  to  go  on,  and  thought  that  by  raising  money 
they  could  retrieve  the  affairs  of  the  company.  It  was  next  urged 
that  this  security  was  void,  because  it  was  a  pledging  the  entire 
property  of  the  company  in  such  a  way  that,  if  done  by  an  indi- 
vidual, it  would  have  been  an  act  of  bankruptcy.  The  answer  to 
this  is  twofold :  First,  that  there  is  no  provision  in  the  Companies 
Act  that  every  transaction  which  in  the  case  of  an  individual  would 
be  an  act  of  bankruptcy  shall  be  void  as  against  creditors ;  and  the 
legislature  appears  designedly  to  have  omitted  any  enactment  of 
that  kind.  Secondly,  this  is  not  a  mortgage  of  the  whole  prop- 
erty of  the  company,  for  the  shares  were  not  fully  paid  up. 

The  third  objection  is  the  only  one  that  could  raise  any  serious 
doubt,  namely,  whether  a  joint  stock  company  of  this  kind  can 
raise  money  or  give  security  for  a  past  debt  by  deposit  of  title 
deeds.  It  was  urged  that  no  company  can  mortgage  unless  ex- 
pressly authorized  to  do  so.  Now,  the  company  has  property 
which  it  is  authorized  to  deal  with,  and  I  should  say  that  the  true 
rule  is  just  the  contrary,  namely,  that  the  company  can  mortgage 
unless  expressly  prohibited  from  doing  so.  The  43d  section  of 
the  act  appears  to  recognize  the  creation  of  mortgages  as  an  or- 
dinary incident  to  a  company.// The  memorandum  in  the  present 
case  mentions  as  a  purpose  of  the  company  the  "  disposing  of  " 
its  landed  property.  The  articles  give  to  the  directors  the  whole 
powers  of  the  company,  subject  to  the  provisions  of  the  articles 
and  of  the  Companies  Act,  1862,  and  I  cannot  find  anything  either 
in  the  act  or  the  articles  to  prohibit  their  making  a  mortgage  by 
deposit.  It  would,  in  my  opinion,  be  most  undesirable  to  lay 
down  a  rule  that  no  joint  stock  company  can  raise  money  in  this 
way.  A  mortgage  by  deposit  is  the  kind  of  security  most  usually 
given  by  mercantile  men  to  bankers,  and  such  a  rule  would  seri- 
ously cripple  joint  stock  companies  in  their  business  transactions. 
There  being  nothing  in  the  articles  to  prohibit  the  giving  such  a 
security,  I  am  of  opinion  that  the  company  can  give  it  as  well  for 
a  past  debt  as  for  a  future  one.  In  fact,  the  case  is  stronger  in 
favor  of  a  security  for  a  past  debt,  as  it  would  be  absurd  to  say 
that  a  company  has  not  power  to  pay  past  debts ;  and  if  so,  why 
should  it  be  debarred  from  giving  security,  which  is  one  way  of 
applying  its  property  in  payment  of  its  debts? 
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Section  VIL — Power  to  Enter  Into  a  Copartnership. 

WHITTENTON  MILLS  v.  GEO.  B.  UPTON  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March 

Term,  1858. 

[Reported  in  10  Gray  582.] 

Petition  by  a  manufacturing  corporation  to  set  aside  proceed- 
ings in  insolvency,  instituted  against  the  corporation  and  William 
Mason,  of  Taunton,  in  the  county  of  Bristol,  as  partners,  upon 
Mason's  petition ;  to  restrain  the  assignees  appointed  under  those 
proceedings  from  further  interfering  with  their  estate;  and  to 
compel  the  judge  of  insolvency  to  entertain  a  petition  of  the  cor- 
poration for  the  benefit  of  the  insolvent  laws  respecting  insolvent 
corporations.  The  facts  of  the  case,  as  appearing  by  the  report  of 
a  special  master  in  chancery,  were  as  follows : 

The  Whittenton  Mills  were  incorporated  by  St.  1836,  c.  19,  for 
the  purpose  of  manufacturing  cotton  goods  at  Taunton ;  and,  at 
the  time  of  organizing  under  their  charter,  adopted  by-laws,  ex- 
tracts from  which  are  copied  in  the  margin. 

The  Taunton  Manufacturing  Co.,  a  corporation  authorized  by 
their  charter  (St.  1822,  c.  44)  to  manufacture  iron,  copper,  cotton 
and  wool,  failed  in  1836,  and  their  property  was  divided  among 
their  creditors.  The  Whittenton  Mill,  one  of  their  establishments, 
was  taken  by  certain  persons  who  had  been  stockholders  in  the 
Taunton  Manufacturing  Co.,  and  became  stockholders  in  the 
Whittenton  Mills  corporation. 

Leach  &  Keith  and  Crocker  &  Richmond,  occupying  a  machine 
shop,  foundry,  tools  and  machinery  which  had  previously  belonged 
to  the  Taunton  Manufacturing  Co.,  furnished  the  greater  part  of 
the  machinery  required  for  the  Whittenton  Mill  from  1836  until 
1842,  when  they  failed,  and  their  foundry,  machine  shop,  tools, 
machinery  and  stock  passed  into  the  hands  of  officers  of  the  law 
for  sale  and  distribution  among  their  creditors,  and  the  tools,  ma- 
chinery and  stock  were  purchased  and  the  foundry  and  machine 
shop  hired  by  Mason. 

On  the  28th  of  May,  1842,  the  Whittenton  Mills  and  Mason 
made  an  agreement  in  writing,  that  the  corporation  should  advance 
to  him  the  money  necessary  to  pay  for  said  tools,  machinery  and 
stock,  and  for  the  rent  of  the  shop  and  foundry,  and  for  the  stock 
and  labor  which  might  be  required  in  carrying  them  on,  and  be 
paid  interest  on  the  advances ;  and  that,  after  paying  a  certain  an- 
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nual  salary  to  Mason,  the  profits  on  patents  then  held  or  afterward 
obtained  by  him,  and  all  other  profits  derived  from  the  manufac- 
ture of  machinery  or  other  work  of  the  machine  shop,  should  be 
equally  divided  between  the  parties  for  five  years.  On  the  ist  of 
June,  1845,  the  parties  further  agreed  in  writing  that  their  joint 
business  should  be  done  and  their  joint  property  held  in  the  name 
of  William  Mason  &  Co. ;  and  the  shops  hired  by  them  and  their 
stock  of  tools  and  machinery  being  insufficient,  that  land  should 
be  purchased,  buildings  erected  and  machinery  and  tools  pur- 
chased or  constructed  forthwith  to  supply  the  deficiency;  that 
Mason,  besides  an  annual  salary,  should  receive  a  certain  sum  on 
each  spindle  made  by  the  parties  under  his  patents,  or  sold  to 
others ;  that  the  firm  and  their  successors  should  have  the  right  to 
use,  without  charge,  all  inventions  and  improvements  in  machin- 
ery made  by  Mason  during  the  continuance  of  the  agreement ;  that 
interest  should  be  allowed  to  each  party  on  all  sums  furnished  for 
the  use  of  the  partnership ;  that  the  accounts  should  be  stated  an- 
nually, and  be  at  all  times  open  to  the  examination  of  the  parties ; 
that  the  profits,  after  deducting  the  allowance  to  Mason,  should  be 
equally  divided  between  him  and  the  Whittenton  Mills ;  and  that 
the  agreement  should  continue  in  force  for  seven  years  from  its 
date,  unless  sooner  cancelled  by  mutual  consent.  And  it  was 
afterward,  by  agreement  in  writing,  extended  for  three  years 
more. 

It  was  a  great  convenience  for  the  Whittenton  Mills  to  have  the 
control  of  a  foundry  and  machine  shop,  situated,  as  this  foundry 
and  shop  were,  within  two  miles  of  their  factory,  and  to  have  the 
right  to  use  the  patterns  in  the  shop,  and  the  patents  of  Mason. 
The  officers  of  the  corporation  made  these  agreements  with  the 
sole  object  of  realizing  profits  from  the  manufacture  and  sale  of 
machinery,  and  at  the  time  of  executing  the  agreement  of  1842  the 
Whittenton  Mill  was  in  full  operation  and  was  supplied  with  all 
the  machinery  required. 

Under  and  in  pursuance  of  these  agreements,  the  firm  of  Will- 
iam Mason  &  Co.,  composed  of  Mason  and  the  Whittenton  Mills, 
carried  on  a  very  extensive  business  (averaging  $175,000  a  year 
and  amounting  in  one  year  to  $350,000),  confined  to  the  manufac- 
turing of  machinery  for  cotton  mills  till  1852,  when  they  built  one 
locomotive  engine.  From  this  time  the  manufacture  of  locomo- 
tive engines  received  an  increasing  share  of  their  attention  till  their 
insolvency  in  1857,  when  it  constituted  about  one-half  of  their 
business. 

During  the  period  of  the  partnership,  the  greater  part  of  the 
machinery  required  by  the  Whittenton  Mills  was  manufactured 
and  sold  to  them  by  William  Mason  &  Co.    In  the  purchase  and 
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sale  of  this  machinery  the  parties  dealt  with  one  another  as  stran* 
gers.  Mason  &  Co.  also  made  repairs  upon  the  machinery  of  the 
Whittenton  Mills  to  the  amount  of  $4000  during  that  time.  And 
Mason  &  Co.  manufactured  and  sold  to  other  persons  and  corpo- 
rations large  quantities  of  tools  and  machinery,  and  stated  and 
rendered  to  the  Whittenton  Mills,  as  partners,  annual  accounts 
of  the  copartnership  business,  which  resulted  every  year  until  1852 
in  large  profits,  half  of  which,  according  to  the  terms  of  said  agree- 
ments, was  paid  over  or  credited  annually  to  the  Whittenton  Mills, 
and  was  by  that  corporation  distributed,  with  their  other  profits, 
among  their  stockholders.  Since  1852  the  firm  have  been  doing 
a  losing  business. 

The  capital  stock  of  the  corporation  was  divided  into  two  hun- 
dred shares,  the  par  value  of  which  was  $500.  The  nature  of  the 
business  in  which  Mason  &  Co.  were  engaged,  and  the  manner  of 
conducting  it,  were  throughout  known  to  all  the  officers  of  the 
corporation ;  and  to  all  the  stockholders,  except  one,  who  was  the 
owner  of  four  shares  from  the  time  of  the  organization  until  1854, 
when  he  transferred  them  to  one  of  the  other  stpckholders,  and 
who  never  attended  a  meeting  of  the  corporation,  but  was  a  rela- 
tive of  a  majority  of  the  officers  and  of  the  stockholders,  and  with 
two  of  them  was  in  the  habit  of  consulting  on  his  business  affairs, 
and  greatly  relied  on  their  judgment. 

At  and  for  some  time  before  the  insolvency  aforesaid,  William 
Mason  &  Co.  were  employed  in  making  machinery,  which  they  had 
contracted  to  furnish  to  the  Whittenton  Mills,  to  the  value  of 
$35^000.  The  materials  had  all  been  procured,  and  the  work  was 
about  three-quarters  done.  It  was  generally  known  in  the  shop 
of  Mason  &  Co.,  and  in  the  town  of  Taunton,  and  to  many  of  the 
persons  who  furnished  the  materials  and  performed  the  labor  on 
this  machinery,  that  it  was  building  for  the  Whittenton  Mills. 
And  debts  for  such  materials  and  labor,  to  the  amount  of  $4000, 
have  been  proved  against  the  estate  of  Mason  &  Co. 

Mason  contributed  to  the  copartnership  nothing  but  his  skill 
and  patent  rights.  The  Whittenton  Mills  contributed  all  the  capital 
required,  and  advanced  to  Mason  &  Co.  all  the  money  to  pay  for  ma- 
chinery, stock  and  tools  originally  purchased ;  and  afterward,  from 
time  to  time,  made  further  advances  to  pay  the  accruing  rents, 
and  for  the  stock  and  labor,  as  well  for  the  land  purchased,  and 
the  tools  and  machinery  required  in  carrying  on  the  copartnership 
business,  and  were  credited  with  these  sums,  and  with  interest 
thereon,  in  the  annual  accounts  stated  and  rendered  by  Mason  & 
Co.  The  advances  were  made  with  the  expectation  that  they 
would  be  reimbursed  out  of  the  profits.  The  lands  were  all  con- 
veyed to  William  Mason  and  his  heirs,  but  were  purchased  for 
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copartnership  purposes,  and  the  purchase  money  was  charged  in 
the  copartnership  account. 

The  general  agent  of  the  corporation  (who  was  also  their  treas- 
urer for  a  portion  of  the  time),  and  Mason,  represented  to  third 
persons,  with  whom  the  partnership  was  dealing,  that  the  corpo- 
ration was  a  member  of  the  partnership.  Two  of  the  directors 
testified  that  they  had  never  heard  a  doubt  suggested  that  this 
partnership  was  a  valid  one  till  said  insolvency  proceedings  were 
commenced ;  and  there  was  no  evidence  that  its  validity  was  ever 
questioned  until  that  time,  by  any  person.  One  person,  acting 
under  a  power  of  attorney,  executed  by  Mason,  and  by  the  Whit- 
tenton  Mills,  through  their  general  agent,  and  with  the  knoweldge 
of  their  clerk,  on  the  12th  of  January,  1857,  purporting  to  author- 
ize him  to  use  their  partnership  name  "  in  signing  and  making 
checks,  and  drafts,  and  receipts,  and  endorsing  drafts,  checks, 
bills  receivable,  and  bills  of  exchange,"  represented  to  those  with 
whom  he  was  negotiating  for  money  and  supplies  for  the  shop  that 
the  Whittenton  Mills  was  a  member  of  the  partnership,  and  upon 
the  faith  of  such  representations  obtained  money  and  materials  to 
a  large  amount. 

The  Boston  Manufacturing  Co.,  incorporated  in  1813  (St.  1812, 
c.  92),  "  for  the  purpose  of  manufacturing  cotton,  woollen  and 
linen  goods,"  erected  at  Waltham  the  first  power  loom  mill  in  this 
country :  and  have  a  machine  shop,  in  which  they  made  the  ma- 
chinery for  their  own  mill  and  for  the  two  cotton  mills  of  the  Mer- 
rimack Co.,  the  first  erected  in  Lowell ;  and  have  also  made  ma- 
chinery in  large  quantities  for  cotton  mills  in  Baltimore,  Lowell 
and  other  places.  The  Elliot  Manufacturing  Co.,  incorporated  in 
1823  (St.  1823,  c.ii),  "  for  the  purpose  of  manufacturing  cotton 
goods,"  furnished  from  their  shop  the  machinery  for  one  of  the 
mills  in  Nashua,  N.  H.  Cotton  manufacturing  companies  gener- 
ally have  connected  with  their  mills  machine  shops,  or  "  repair 
shops,"  as  they  are  called ;  and  it  is  customary  for  such  companies, 
when  they  have  a  good  mechanic,  and  the  patterns  for  a  valuable 
machine,  to  furnish  such  machines  to  other  factories. 

This  case  was  argued  before  all  the  judges  on  the  i6th  of  June. 

S,  Bartlctt  and  B.  R.  Curtis  for  the  petitioners. 

E.  R.  Hoar  and  H,  Gray,  Jr.,  for  the  assignees. 

Thomas^  J.  This  is  a  petition  to  this  court,  sitting  in  equity, 
and  as  such  having,  by  the  St.  of  1838,  c.  163,  the  jurisdiction  and 
the  supervision  of  all  proceedings  in  insolvency.  The  averments 
of  the  petition  are  admitted  by  the  answers  of  the  respondents. 
Nor  is  there  a  question  upon  the  facts  agreed  that  a  copartnership 
was  entered  into  by  the  Whittenton  Mills  and  the  said  M^son,  and 
for  the  purposes  stated,  if  the  corporation  was  capable  in  law  of 
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entering  into  and  forming  such  a  partnership  and  for  such  ends. 

But  the  petitioners  say,  first,  that  the  Whittenton  Mills  could 
not  enter  into  any  legal  partnership;  secondly,  that  if  it  were  so 
capable,  it  could  not  form  a  copartnership  for  the  prosecution  of 
a  business  foreign  to  the  purpose  for  which  alone  it  was  created ; 
thirdly,  that  if  such  legal  partnership  existed,  the  petitioners  were 
not  liable  to  be  declared  insolvent  upon  the  petition  of  Mason  and 
under  the  St.  of  1838,  c.  163,  and  the  acts  in  addition  thereto ;  such 
acts  respecting  only  natural  persons  and  making  no  provision  for 
bodies  corporate. 

At  the  threshhold  of  the  cause  and  of  its  elaborate  discussion  is 
the  question,  Was  this  corporation  capable  of  forming  a  partner- 
ship, of  entering  into  the  contract?  This  question  presents  itself 
in  two  forms.  The  more  general  one  is:  Has  a  corporation,  as 
one  of  its  usual  inherent  powers,  the  capacity  to  form  a  contract  of 
copartnership  ?  The  narrower  question,  but  for  this  case  the 
practical  and  pertinent  one,  is :  Can  a  manufacturing  corporation 
in  this  commonwealth,  incorporated  since  February,  1831,  and  sub- 
ject to  the  provisions  of  the  38th  and  44th  chapters  of  the  Re-| 
vised  Statutes,  enter  into  a  contract  or  society  of  copartnership  ? 

This  corporation  was  created  in  March,  1836,  as  a  manufactur- 
ing corporation,  for  the  purpose  of  manufacturing  cotton_  goods 
in  the  town  of  Taunton,  and  for  that  purpose  was  invested  with  all 
the  powers  and  privileges  and  made  subject  to  all  the  duties,  re- 
strictions and  liabilities  set  forth  in  the  38th  and  44th  chapters  of 
the  Revised  Statutes,  passed  on  the  4th  of  November  preceding, 
but  not  to  take  effect  till  the  1st  of  May,  1836.  St.  1836,  c.  19. 
This  charter,  with  the  provisions  of  the  chapters  referred  to  and 
made  part  of  it,  is  the  origin  and  source  of  the  powers  and  func- 
tions of  the  corporation.  What  powers  are  granted  expressly,  or 
by  implication,  because  necessary  or  usual  for  the  purposes  which 
this  charter  was  given  to  effect,  the  corporation  has,  and  no  more. 

There  is  one  obvious  and  important  distinction  between  such  a 
society  as  this  charter  creates  and  that  of  a  partnership.  An  act 
of  the  corporation,  done  either  by  direct  vote  or  by  agents  author- 
ized for  the  purpose,  is  the  manifestation  of  the  collected  will  of 
the  society.  No  member  of  the  corporation,  as  such,  can  bind  the 
society.  In  a  partnership  each  member  binds  the  society  as  a 
principal.  If  then  this  corporation  may  enter  into  partnership 
with  an  individual,  there  would  be  two  principals,  the  legal  person 
and  the  natural  person,  each  having,  within  the  scope  of  the  so- 
ciety's business,  full  authority  to  manage  its  concerns,  including 
even  the  disposition  of  its  property. 

The  second  section  of  c.  38  of  the  Rev.  Sts.  provides  that  the 
business  of  every  such  manufacturing  corporation  shall  be  man- 
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aged  and  conducted  by  the  president  and  directors  thereof  and 
such  other  officers,  agents  and  factors  as  the  company  shall  think 
proper  to  authorize  for  that  purpose.  It  is  plain  that  the  pro- 
visions of  this  section  cannot  be  carried  into  effect  where  a  part- 
nership exists.  The  partner  may  manage  and  conduct  the  busi- 
ness of  the  corporation,  and  bind  it  by  his  acts.  In  so  doing  he 
does  not  act  as  an  officer  or  agent  of  the  corporation  by  authority 
received  from  it,  but  as  a  principal  in  a  society  in  which  all  are 
equals,  and  each  capable  of  binding  the  society  by  the  act  of  its 
individual  will. 

Indeed,  in  examining  this  chapter,  it  will  be  found  that  there  is 
scarcely  a  provision  for  the  conduct  of  the  business  of  a  manufac- 
turing corporation  that  is  not  inconsistent  with  the  existence  of  a 
contract  by  which  the  power  to  manage  the  business  of  the  com- 
pany and  to  bind  the  corporation  by  its  acts  is  vested  in  one  not  a 
member  of  the  corporation,  nor  its  officer  or  agent.  Such  are  the 
third,  fourth  and  fifth  sections,  providing  how  the  president  and 
directors,  and  other  officers,  agents  and  factors  of  the  corporation 
shall  be  chosen.  Such,  too,  is  the  sixth  section,  which  authorizes 
every  such  company  to  make  by-laws  for  its  own  regulation  and 
government.  Such  are  the  several  provisions  authorizing  the 
stockholders  to  fix  the  amount  of  the  capital  stock,  to  increase  the 
same  within  the  limit  fixed  by  law  or  to  reduce  it.  §§9,  11,  19. 
And  such  is  the  provision  requiring  the  president  and  directors  to 
give  annual  notice  of  the  amount  of  the  debts  of  the  corporation ; 
the  means  of  stating  which  would  not  be  in  their  power  if  an- 
other principal  had  the  power  of  creating  the  debts.  §  22.  Of  the 
same  character  is  the  25th  section,  by  which  it  is  declared  that  the 
whole  amount  of  the  debts  which  the  corporation  shall  at  any  time 
owe  shall  not  exceed  the  amount  of  the  capital  stock  actually  paid 
in,  and  which  renders  the  directors,  under  whose  administration 
an  excess  shall  occur,  liable  personally  to  the  extent  of  such  ex- 
cess ;  a  provision  evidently  based  upon  the  ground  that  the  exclu- 
sive power  to  contract  debts  is  vested  in  such  directors,  and  that 
they  cannot  be  divested  of  it,  and  which  is  wholly  inconsistent  with 
the  existence  of  a  power  in  the  corporation  to  enter  into  a  contract 
of  partnership,  by  which  another  principal  would  be  created,  hav- 
ing equal  power  to  contract  debts  and  to  bind  the  partnership  and 
the  corporation  in  solido. 

Indeed,  the  effect  of  all  our  statutes,  the  settled  policy  of  our 
legislature,  for  the  regulation  of  manufacturing  corporations  is 
that  the  corporation  is  to  manage  its  affairs  separately  and  exclu- 
sively; certain  powers  to  be  exercised  by  the  stockholders,  and 
others  by  officers  who  are  the  servants  of  the  corporation  and  act 
in  its  name  and  behalf.    And  the  formation  of  a  contract,  or  the 
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entering  into  a  relation,  by  which  the  corporation  or  the  officers 
of  its  appointment  should  be  divested  of  that  power,  or  by  which 
its  franchises  should  be  vested  in  a  partner  with  equal  power  to 
direct  and  control  its  business,  is  entirely  inconsistent  with  that 
policy. 

The  power  to  form  a  partnership  is  not  only  not  among  the 
powers  granted  expressly  or  by  reasonable  implication,  but  is 
wholly  inconsistent  with  the  scope  and  tenor  of  the  powers  ex- 
pressly conferred  and  the  duties  expressly  imposed,  upon  a  manu- 
facturing corporation  under  the  legislation  of  the  commonwealth. 

The  difficulties  would  be  obviously  greater  in  holding  such  a 
partnership  to  be  valid,  when  formed  and  carried  on  for  the  prose- 
cution of  a  busines  other  than  that,  if'  not  foreign  from  that,  for 
which  the  corporation  was  created.  It  is  difficult  to  see  how  the 
corporation  should  engage  in  such  business,  even  when  under  its 
own  control,  still  less  to  enter  into  copartnership  with  third  per- 
sons for  that  purpose. 

By  the  St.  of  1852,  c.  195,  not  adverted  to  in  the  argument,  cor- 
porations created  for  the  manufacture  of  woollen  and  cotton  goods 
are  authorized  to  rarry  <;>n  r<>rtait^  nt hgr^Tianufactures.  but  this 
only  when  four-fifths  oTthe  stockholders  sEalirEyavote  at  a  spe- 
cial meeting  called  for  the  purpose,  consent  to  the  same.  This 
statute  furnishes  a  pretty  strong  implication  that  the  power  to 
carry  on  a  different  business  from  that  for  which  the  corporation 
was  chartered,  did  not  exist  before  the  statute  was  passed. 

We  are,  therefore,  all  of  opinion  that  in  the  formation  of  the 
alleged  partnership  the  corporation  exceeded  the  powers  given  by 
its  charter  expressly  or  by  implication,  and  that  the  contract  of 
copartnership  was  illegal  and  void. 

It  is  said,  however,  that  if  this  be  so,  such  violation  of  the  char- 
ter can  only  be  alleged  by  the  commonwealth  upon  proceedings  for 
a  forfeiture  of  the  charter,  and  that  the  validity  of  the  partner- 
ship cannot  be  called  in  question  by  the  corporation  or  by  its  cred- 
itors or  debtors. 

As  the  basis  of  proceeding  against  the  Whittenton  Mills  in  in- 
solvency upon  the  petition  of  Mason  under  the  St.  of  1838,  c.  163, 
§  21,  even  supposing  that  the  provisions  of  that  statute  are  not  lim- 
ited to  natural  persons,  it  was  necessary  to  show  the  existence  of 
an  actual  copartnership  between  Mason  and  the  corporation.  It 
was  not  sufficient  to  show  that  they  had  so  conducted  as  to  be 
liable  to  third  persons  as  partners;  they  must  be  partners  inter 
sese.  Hanson  v.  Paige,  3  Gray,  239.  There  must  be  a  contract 
of  copartnership  between  them.  Into  such  a  contract  the  petition- 
ers were  incapable  of  entering. 

But  the  case  rests  upon  broader  grounds.    The  charter  of  the 
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corporation  is  part  of  the  public  law.  Rev.  Sts.  c.  2,  §  3.  Those 
who  deal  with  the  corporation  must  take  notice  of  the  extent  of  its 
powers,  and  that  the  corporation  is  legally  incapable  of  entering 
into  the  contract  of  partnership ;  that  that  contract  was  beyond  the 
scope  of  its  authority,  and  that  this  incapacity  resulted  from  con- 
siderations not  personal  or  peculiar  to  this  corporation  or  its  mem- 
bers, but  from  general  grounds  of  public  policy,  which  the  cor- 
poration and  those  dealing  with  it  cannot  be  permitted  to  contra- 
vene and  defeat.  That  policy  is  to  confine  these  corporations  with- 
in the  limits  prescribed  by  law,  to  protect  the  stockholders  from 
liabilities  which  the  charter  and  laws  do  not  create ;  and,  while  it 
imposes  upon  the  stockholders  of  the  corporation  heavy  responsi- 
bilities, to  retain  to  them  the  legal  control  of  its  business  and  con- 
duct of  its  affairs. 

The  precise  point  at  issue  before  us  is  the  validity  of  these  pro- 
ceedings in  insolvency.  That  depends,  as  before  remarked,  upon 
the  existence  of  the  partnership  between  the  Whittenton  Mills  and 
Mason.    Upon  that  only  could  the  petition  of  Mason  be  sustained. 

It  is  not  necessary  for  this  purpose  to  decide  how  far  these  con- 
siderations will  affect  those  claiming  to  be  the  creditors  or  debtors 
of  the  alleged  partnership.  It  is  in  this  point  of  view  only,  that 
the  cases  of  Chester  Glass  Co.  v,  Dewey,  16  Mass.  94;  Quincy 
Canal  v.  Newcomb,  7  Met.  276,  and  White  %\  South  Shore  Rail- 
road, 6  Cush.  412,  can  be  deemed  material.  They  have  the  ten- 
dency to  show  the  existence  of  a  contract  between  the  Whittenton 
Mills  and  Mason,  which  the  former  is  estopped  to  question. 

In  the  case  of  Chester  Glass  Co.  %\  Dewey,  one  ground  of  de- 
fence to  the  recovery  for  goods  sold  and  delivered  by  the  plaintiff 
corporation  was  that  the  corporation  was  prohibited  from  trading. 
The  court  held  that  the  legislature  did  not  intend  to  prohibit  the 
supply  of  goods  to  those  employed  in  the  manufactory.  That  cer- 
tainly was  the  end  of  the  matter.  The  court,  however,  added  that 
the  defendant  could  not  refuse  payment  on  this  ground,  but  that 
the  legislature  may  enforce  the  prohibition  by  causing  the  charter 
to  be  revoked.  This  suggestion  will  be  entitled  to  consideration 
if  a  question  should  arise  as  to  the  right  of  the  alleged  company 
to  recover  for  goods  sold,  but  it  certainly  is  not  conclusive  upon 
the  relation  of  the  partners  inter  sese. 

In  Ouincv  Canal  v.  Newcomb,  it  was  held  that,  where  a  canal 
was  opened  and  toll  claimed  and  the  defendant  used  the  canal,  he 
was  liable  to  the  payment  of  such  toll  and  could  not  avoid  such 
payment  by  showing  that  the  canal  had  not  been  made  so  deep  as 
the  statute  required. 

In  White  v.  South  Shore  Railroad,  it  was  held  that  the  defend- 
ants were  liable  for  damages  in  constructing  their  road  through 
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and  across  a  mill  pond  authorized  by  the  general  court  to  be  raised 
in  a  navigable  river,  though  in  erecting  the  dam  for  raising  the 
pond  the  condition  of  the  act  permitting  it  had  not  been  complied 
with.  The  court  said  that  the  railroad  company  could  not  take 
the  petitioners'  pond  from  them  because  the  dam  was  not  con- 
structed in  compliance  with  the  act ;  that  whether  it  had  been  so 
constructed  was  a  matter  between  the  Government  and  the  peti- 
tioner. 

If  the  assent  of  all  the  stockholders  were  shown  to  the  forma- 
tion of  the  partnership — which  is  not  the  fact — it  could  not  enlarge] 
the  powers  of  the  corporation,  or  make  that  legal  which  was  in-  \ 
consistent  with  the  law  limiting  their  powers  and  prescribing  their  ? 
duties.  Whether,  if  such  assent  were  available,  it  could  be  mani-  I 
fested  in  any  other  mode  but  a  vote  of  the  stockholders,  it  is  not  j 
necessary  to  inquire. 

The  decision  of  the  question  as  to  the  existence  of  the  partner- 
ship between  the  Whittenton  Mills  and  William  Mason  in  the 
negative  renders  unnecessary  the  inquiry  whether,  if  a  partnership 
had  existed,  the  petitioners  could  be  subjected  to  the  provision  of 
the  insolvent  law  of  1838,  c.  163,  and  the  acts  in  addition  thereto. 

The  proceedings  in  insolvency  founded  upon  the  petition  of 
Mason  as  the  partner  of  said  Whittenton  Mills  under  the  firm 
of  William  Mason  &  Co.  were  illegal  and  must  be  vacated  and  set 
aside,  so  far  as  they  effect  the  estate  of  the  Whittenton  Mills.  A 
mandamus  must  issued  to  the  judge  in  insolvency  for  the  county 
of  Bristol  to  proceed  upon  the  petition  of  the  Whittenton  Mills,  to 
hear  the  parties,  and,  good  cause  being  shown,  to  issue  his  war- 
rant thereon. 

Decree  accordingly. 


PHILIP  ALLEN  &  SONS  v.  WOONSOCKET  COMPANY. 
In  the  Supreme  Court  of  Rhode  Island,  February  3,  1876. 

[Reported  in  11  Rhode  Island  Reports  288.] 

Bill  in  Equity  brought  by  the  surviving  copartners  of  the 
firm  of  Philip  Allen  &  Sons  against  the  respondent  corporation, 
charging  that  there  had  existed  between  the  respondent  and  the 
complainants  a  copartnership  to  carry  on  the  business  of  calico 
printing.  The  prayer  of  the  bill  was  for  an  account  and  settle- 
ment. The  facts  as  found  by  the  court  are  sufficiently  stated  in 
its  opinions. 
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Potter,  J,  The  old  firm  of  P.  Allen  &  Sons  having  failed, 
and  all  the  parties  having  made  assignments  in  1857,  a  new  firm, 
under  the  same  name,  was  formed  by  the  same  parties,  by  an 
agreement  in  writing,  November  26,  1858. 

In  June,  1858,  the  print  works  formerly  owned  by  P.  Allen  & 
Sons  were  sold  by  their  assignees,  and  purchased  by  the  Woon- 
socket  Company  (a  corporation  chartered  by  the  legislature  in 
1832),  who  had  occupied  them  on  lease  from  the  assignees  of  P. 
Allen  &  Sons  after  their  failure. 

The  bill  alleges  that  said  defendant  corporation,  by  Crawford 
Allen,  its  agent,  on  November  26,  1858,  formed  a  partnership 
with  P.  Allen  &  Sons,  to  carry  on  said  printing  business;  the 
corporation  to  furnish  the  works  and  capital,  the  said  P.  Allen 
&  Sons  to  manage  the  business  and  devote  their  skill,  attention, 
and  influence  to  it,  and  to  receive  for  such  services  a  salary  of 
$200  per  month,  and  twenty  per  cent,  of  the  profits  of  the  busi* 
ness,  and  that  said  business  was  so  carried  on  until  Philip  Allen's 
death,  on  December  16,  1865,  when  the  agent  notified  said  P. 
Allen  &  Sons  that  their  interest  in  the  business  ceased;  that 
large  profits  were  made;  and  that  complainants  received  the 
salary,  and  a  portion  but  not  all  of  the  share  of  profits  they 
were  entitled  to,  and  praying  for  an  account  and  payment  of  the 
balance  that  may  be  found  due. 

The  answer  denies  the  partnership,  contends  that  such  a  part- 
nership could  not  legally  exist,  as  being  ultra  vires  on  the  part 
of  said  Woonsocket  Company;  that  if  it  existed,  it  was  termi- 
nated when  the  mill  stopped  in  December,  1864,  or  when  the 
accounts  were  closed  and  a  new  arrangement  begun  in  May, 
1865,  instead  of  December  16,  1865,  the  date  of  Philip  Allen's 
death;  and  that  therefore  the  suit  is  barred  by  the  statute  of 
limitations,  the  bill  not  being  filed  until  December  15,  187 1; 
denies  that  any  moneys  were  paid  to  P.  Allen  &  Sons  as  a  part 
of  profits,  but  that  what  was  paid  over  and  above  the  salary 
was  a  gratuity,  and  for  the  use  of  a  trade-mark,  and  not  of  right 
under  contract;  that  stated  and  true  accounts  were  rendered  and 
allowed  and  settled  by  the  parties,  the  last  in  December,  1870. 
The  respondent  claims  the  benefit  of  these  allegations  as  if 
pleaded. 

The  answer  also  sets  out  other  matters  which,  though  bearing 
on  these  questions  by  way  of  inference  and  evidence,  need  not 
be  noticed  now. 

The  answer  further  alleges  that  on  December  12,  1871,  P. 
Allen,  Jr.,  one  of  the  complainants,  released  all  claims  against 
the  respondent  for  services  as  partner  or  individually. 

The  first  point  of  defence  is  that  the  respondent,  being  a  cor- 
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poration  chartered  by  the  Legislature  of  Rhode  Island,  had  no 
power  to  enter  into  a  partnership;  that  the  whole  proceeding 
would  be  ultra  vires. 

The  grounds  on  which  the  proceedings  of  corporations  have 
been  held  to  be  void,  as  being  beyond  the  powers  g^ven  them  by 
their  charter,  have  been  chiefly  these: —  Pt^^  "^     »v* 

First.  Because  public  policy  requires  that  corporations  should\    ^  ^_.j,,.^c.<- 
be  confined  to  the  business,  and  to  the  mode  of  managing  that  I 
business  prescribed  by  the  charter,  which  is  their  law,  and  which  I 
they  are  bound  to  obey. 

The  act  incorporating  this  company  was  passed  at  the  January  \ 
session  a.  d.  1832.    It  incorporates  the  Woonsocket  Company. 
It  seems  strange,  but  is  true,  that  no  portion  pjjthe  act  specifjestl 
what  business  is  to  be  done  by  the  coiripanyTnor  can  its  business*/ 
be  inferred  from  an3rthing  in  its  name. 

Second.  Because  the  individual  stockholders  of  the  company  \ 
have  a  right  to  require  that  the  corporation  shall  be  confined  to  \^ 
its  legitimate  business    They  have  invested  their  money  on  the 

faith  that  it  will  be  so  confined.     A jn^jority  have  nt^  power  \(}  f 

chJvagsJj'    The  stockholders  have  invested  their  money  also  on  \ 
the  faith  that  its  business  will  be  managed  by  the  officers  pro-  1 
vided  for  in  the  charter,  and  in  whose  election  they  have  a  voice;  \ 
and  while  a  majority,  through  their  officers  and  agents,  may   j 
make  many  binding  contracts,  they  cannot  transfer  the  whole    \ 
control  of  their  affairs  to  a  body  foreign  to  themselves. 

Now,  in  this  case,  the  charter  does  not  specify  by  what  officers 
the  business  of  the  corporation  shall  be  managed;  and  during 
the  whole  period  involved  in  this  suit  the  Woonsocket  Company 
had  but  one  single  stockholder.  Crawford  Allen  owned  the 
whole  stock.  There  was  no  other  stockholder  with  any  right 
to  complain  that  the  business  had  been  changed,  or  that  the 
corporation  had  put  the  management  of  any  portion  of  its  busi- 
ness beyond  its  own  control.  And  this,  we  think,  makes  a  mate- 
rial difference  between  the  present  case  and  the  cases  to  which 
we  have  been  referred  on  the  part  of  the  respondent.  The  reason 
of  the  rule  ceasing,  the  rule  does  not  apply. 

And  besides,  the  partnership  here  set  out  was  merely  a  partner- 
ship at  will;  and  the  corporation  could  terminate  it  and  resume 
the  full  control  of  their  business  at  pleasure. 

And  if  the  agreement  was  merely  an  agreement  to  pay  a  part  1    *p^^ 
of   profits    for   services   without   giving   the   complainants    the 
control   as   partners,   then   it   would   not   on   any   principle   be 
ultra  vires. 

In  this  case  this  point  is  raised  in  the  answer,  and  the  re- 
spondent claims  the  benefit  of  it  as  if  he  had  demurred  or  pleaded. 


'J^ 
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As  presented  in  the  answer,  it  does  not  seem  to  be  the  proper 
subject  of  a  plea.* 

All  we  mean  to  say  is  that  questions  of  law  should  be  raised 
by  demurrer,  where  it  can  be  done;  and  if  not  by  demurrer,  then 
as  soon  as  possible  in  limine. 

The  bill  alleges  a  partnership.  The  respondent  was  to  furnish 
the  works  and  capital,  the  complainants  to  have  the  charge  and 
management,  and  devote  their  skill,  attention,  and  influence  to 
it,  and  for  their  services  were  to  receive  a  salary  and  a  certain 
portion  of  the  profits. 

Now,  an  agreement  where  one  person  puts  in  nothing  but  his 
skill  may  constitute  a  partnership,  and  subject  the  parties  to  all 
the  liabilities  of  partners;  and  a  person  who  puts  in  nothing  but 
his  skill  may  have  the  control  of  a  partner.  There  is  evidence 
that  Philip  Allen  did  have  the  entire  control  at  the  works;  and 
there  may  be  cases  where  partners  by  agreement  may,  as  regards 
each  other,  divide  the  control  of  their  business  among  them- 
selves, each  taking  his  part.  But  there  is  no  need  of  going  into 
the  evidence  upon  this  point  of  the  degree  of  control  exercised 
by  the  complainants,  as  there  is  here  no  question  of  any  account 
of,  or  liability  for,  losses;  it  is  practically  the  same  as  if  it  was 
a  mere  agreement  to  pay  a  part  of  profits  for  services  without 
more.  In  either  case,  if  proved,  the  right  to  an  account  would 
follow.* 

We  are  therefore  of  opinion  that  the  complainant  is  entitled  to 
relief. 

After  the  foregoing  opinion  had  been  given  the  case  was  re- 
argued at  the  request  of  the  respondent. 

Potter,  J.  The  brief  of  the  respondent,  on  the  reargument  of 
this  case,  complains  pf  several  misconceptions  of  fact  and  mis- 
statements of  law  in  the  former  opinion  of  the  court. 

Our  attention  has  again  been  called  to  the  doctrine  of  "Ultra 
Vires,"  and  it  has  been  strenuously  contended  that  the  Woon- 
socket  Company  had  no  power  to  purchase  and  operate  print 
works  or  to  enter  into  a  partnership.* 

The  grounds,  as  before  stated  by  us,  on  which  proceedings  of 
corporations  have  been  held  void  as  being  beyond  their  charter 
powers,  have  been  (see  Kindersley,  V.  C,  in  Shrewsbury  v,  N. 
Staffordshire  R.  R.  Co.  35  L.  J.  Ch.  156,  172;  quoted  in  Brice 
on  Ultra  Vires,  by  Green,  p.  35;  see  also  Selden,  J.,  in  Bissell 
V.  Mich.  South.  &  North.  Ind.  R.  R.  Cos.  22  N.  Y.  281),— 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
—Ed. 
•The  remainder  of  the  opinion  has  been  omitted. — Ed. 
*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — ^Edl 
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First.  Because  the  charter,  when  accepted,  constitutes  a  contract 
between  the  stockholders  that  the  corporation  shall  be  confined 
to  its  proper^usThessT  and  that  a  majority  cannot  change  it.  A 
minority  have  been  held  bound  in  some  cases  by  the  fact  of 
the  acquiescence  in  or  ratification  of  the  acts  of  the  majority. 

In  the  present  case  there  was  no  one  who  had  a  right  to  com- 
plain on  this  ground,  Crawford  Allen  being  sole  stockholder. 

Second.  Because  public  policy  requires  that  they  should  be 
confined  to  the  business  and  the  mode  of  managing  business  pre- 
scribed by  the  charter,  which  is  their  law. 

In  the  present  case  the  charter  was  passed  in  1832.  No  por- 
tion of  the  act  specifies  even  by  implication  the  business  to  be 
done,  and  nothing  can  be  implied  even  from  its  name. 

Where  a  corporation  is  created  for  special  purposes,  there  is  no 
doubt  that  it  must  be  confined  in  its  operations  to  those  purposes,, 
and  it  can  only  exercise  the  powers  expressly  granted  or  impliedly 
necessary  to  carry  out  these  purposes.  But  in  the  construction 
of  its  powers  it  may  be  sometimes  very  important  to  consider 
whether  the  corporation  is  bound  to  show  that  the  act  done  is 
within  its  granted  powers,  or  whether  the  contestant  is  bound  to 
show  that  it  is  beyond  them. 

In  the  present  case  the  question  is  very  important.  The  pow- 
ers to  buy  and  sell  land,  &c.,  &c.,  are  merely  the  powers  usually 
granted  to  all  corporations  for  whatever  purpose  incorporated. 
But  the  purpose  or  object  is  nowhere  declared. 

And  the  general  rule  may  be  stated  to  be  that  it  lies  on  those    \ 
who  impeach  the  contract  to  show  that  it  is  avoided.    Brice,  Ultra 
Vires,  by  Green,  cap.  i,  §  3,  and  cases  cited. 

The  contrary  rule,  which  is  contended  for  so  earnestly  by  the 
counsel  for  the  respondent,  would  probably  produce  a  great  deal 
of  litigation  in  this  state.  It  is  believed  there  are  many  charters 
of  corporations  doing  a  very  large  business  where  in  the  charter 
itself  no  purpose  whatever  is  specified  (although  in  one,  the  Lons- 
dale, it  is  described  in  the  title  of  the  act,  and  there  only  as  a 
manufacturing  corporation),  and  a  still  greater  number  where 
the  intended  business  can  only  be  inferred  from  the  name.  In 
such  cases  the  fact  that  the  persons  incorporated  were  doing  a 
particular  sort  of  business  when  incorporated,  and  the  fact  that 
the  legislature  and  the  corporators  have  acquiesced  in  the  doing 
of  a  particular  business,  or  in  a  continued  course  of  dealing,  might 
be  entitled  to  weight. 

In  this  case  the  contention  is  that  the  respondent  had  no  right 
to  form  a  partnership,  that  a  corporation  must  transact  its  busi- 
ness through  Its  proper  officers,  and  cannot  delegate  its  powers 
in  such  a  manner  as  to  put  its  business  beyond  its  control. 

43 
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If  the  partnership  had  been  for  a  definite  period,  it  might  well 
be  argued  that  the  respondent  had  no  right  to  make  such  a  con- 
tract. But  it  was  a  mere  partnership  at  will,  terminable  at  any 
moment  by  either  party.  The  respondent,  therefore,  did  no  more 
part  with  the  control  of  the  business  than  if  it  had  employed 
Philip  Allen  &  Sons  simply  as  agents,  and  its  right  to  do  that 
cannot  very  well  be  denied. 

We  have  examined  carefully  the  authorities  to  which  we  have 
been  referred.  Brice,  Ultra  Vires,  part  3,  cap.  2,  iv.,  does  indeed 
say  that  "agreements  between  companies  which  create  a  partner- 
ship between  the  parties  thereto  are  void."  The  leading  case  he 
refers  to  is  Charlton  v.  Newcastle  &  Carlisle  R.  R.  Co.  reported 
in  Weekly  Reporter,  vol.  7,  but  more  fully  in  5  Jurist  N.  S.  1097, 
before  Page- Wood,  V.  C,  where  two  corporations  contracted  for 
a  permanent  amalgamation.  This  would  have  been  equivalent 
to  the  creation  of  a  new  corporation  without  the  consent  of  parlia- 
ment. 

And  it  is  recognized  by  this  author  that  certain  arrangements 
may  be  made  for  division  of  profits  or  as  to  traffic,  where  there  is 
no  transfer  of  the  powers  of  the  corporation  or  merger  of  either 
separate  corporation  in  a  constituted  whole. 

The  counsel  have  referred  us  to  four  American  cases. 

To  the  argument  that  the  fact  that  there  was  only  one  stock- 
holder cannot  enlarge  the  powers  of  the  corporation,  we  can  only 
say  that  no  such  inference  can  properly  be  drawn  from  the  lan- 
guage of  the  former  opinion.  That  fact  is  only  of  importance 
upon  the  point  that  there  were  no  stockholders  with  any  right  to 
complain  of  the  acts  of  the  corporation. 

We  intended  to  decide,  and  do  decide,  that  we  consider  a  con- 
tract of  partnership,  not  of  hire,  proved. 

We  have  considered  all  the  points  made  on  the  reargument. 
We  have  noticed  some  of  them  in  this  opinion.  We  cannot  see 
any  reason  for  changing  our  former  decision. 

Former  decision  affirmed. 


WILLIAM  H.  SWIFT  et  a/.,  Respondents,  v.. THE  PACIFIC 
MAIL  STEAMSHIP  COMPANY  et  a/.,  Appellants. 

In  the  Court  of  Appeals  of  New  York,  June  7,  1887. 

[Reported  in  106  New  York  Reports  206.] 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon  an 
order  made  May  8,  1885,  which  affirmed  a  judgment  in  favor 
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of  plaintiffs  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  by  the  plaintiffs,  as  shippers,  against  ^ 
the  defendants,  as  common  carriers,  to  recover  damages  for  \ 
breach  of  a  joint  contract  for  the  carriage  of  whale  oil  from  / 
Panama  to  New  York. 

The  complaint  alleged  that  the  plaintiffs  were  copartners  and 
that  the  defendants  were  corporations  organized  under  the  laws 
of  this  State;  that  the  business  of  the  Panama  Railroad  Com- 
pany, among  other  things,  was  the  transportation  of  freight 
from  Panama  by  rail  to  Aspinwall,  and  there  to  deliver  the  same 
to  the  Pacific  Mail  Steamship  Company,  whose  business  it  was, 
among  other  things,  to  transport  the  freight  so  received  by  vessel 
to  New  York;  that  the  defendants,  for  a  single  price  named, 
entered  into  a  joint  contract  to  carry  the  oil  from  Panama  to  New 
York;  that  they  entered  upon  the  performance  of  their  con- 
tract in  the  months  of  January  and  February,  1873,  ^tnd 
delivered  a  portion  of  the  oil  received  by  them  from 
the  plaintiffs,  in  the  city  of  New  York,  about  the  23d  of 
April,  1873;  that,  owing  to  the  negligence,  delay  and  improper 
handling  of  the  oil,  and  the  casks  containing  the  same,  by  the 
defendants,  the  oil  was  greatly  damaged  and  injured,  and  a  large 
part  of  it  was  lost  by  leakage  while  at  Panama,  on  its  way  across 
the  Isthmus,  at  Aspinwall,  and  also  on  the  passage  from  Aspin- 
wall to  New  York,  and  that  by  reason  of  negligence,  improper 
conduct  and  mismanagement  of  the  defendants,  the  plaintiffs 
suffered  damages  in  the  sum  of  $20,000,  besides  interest.  Each 
of  the  defendants,  by  a  separate  answer,  among  other  things,  de- 
nied the  joint  contract  and  the  joint  liability  alleged  in  the  com- 
plaint; alleged  that  the  oil  was  delivered  and  carried  under  a 
special  contract,  printed  and  in  writing,  copies  of  which  were 
delivered  to  plaintiffs,  wherein  the  several  rights  and  liabilities 
of  plaintiffs  and  defendants,  and  each  of  them,  with  respect  to 
plaintiffs  and  to  each  other,  relative  to  the  subject-matter  of  the 
complaint,  were  limited,  defined  and  determined,  and  that  its  un- 
dertaking in  regard  to  the  oil  was  only  under  such  contract,  which 
it  had  fully  performed;  that  it  was  not  liable  for  losses  accruing 
upon  the  route  of  the  other  defendant;  and  each  defendant  also 
alleged,  as  a  separate  defense,  that  there  was  a  defect  of  parties 
plaintiff,  and  that  several  other  persons  named  were  then,  and 
also  at  the  time  of  the  making  of  the  contract  and  the  transporta- 
tion of  the  oil,  jointly  interested  with  the  plaintiffs  in  the  oil. 

The  further  material  facts  are  stated  in  the  opinion. 

George  Hoadley  for  appellant. 

William  G,  Choate  for  Panama  Railroad  Company,  appellant. 
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Austen  G.  Fox  for  respondents. 

Earl,  J.*  The  Panama  Railroad  Company  was  organized 
to  construct,  maintain  and  operate  a  railroad  across  the  Isthmus, 
from  Panama  to  Aspinwall;  and  the  Pacific  Mail  Steamship  Com- 
pany was  organized  to  navigate  steamships  on  the  Pacific  and 
Atlantic  Oceans.  Laws  of  1848,  c.  266,  and  Laws  of  1850, 
c.  207.  It  is  not  disputed  that  the  Panama  Railroad  Com- 
pany could  receive  freight  at  Panama  and  contract  to  carry  it 
beyond  its  terminus  through  to  the  city  of  New  York,  and  that 
the  Pacific  Mail  Steamship  Company  could  receive  freight  at 
the  city  of  New  York,  and  contract  to  carry  it  to  Aspinwall  and 
thence  by  the  railroad  to  Panama. 

It  is  the  well  settled  law  in  this  State  that  a  carrying  corpora- 
tion over  a  portion  of  a  continuous  line  of  transportation  may 
contract  to  carry  beyond  the  terminus  of  its  route,  and  that  such 
a  contract  is  not  ultra  vires.  Weed  v,  Saratoga  &  Schenectady 
R.  R.  Co.,  19  Wend.  534;  Wylde  v.  Northern  R.  R.  Co.,  53  N.  Y. 
156;  Root  z;.  Great  Western  R,R.Co.,45  id.  524;  Condict  v.  Grand 
Trunk  R.  R,  Co.,  54  id,  500.  Such  contracts  have  been  upheld 
sometimes  upon  the  ground  of  estoppel,  and  sometimes  upon 
the  ground  that  they  were  incident  to  the  business  for  which  the 
contracting  corporation  was  organized.  While  the  defendants 
admit  that  such  contracts  could  be  made,  they  contend  that  the 
Pacific  Mail  Steamship  Company  could  not  contract  to  receive 
goods  away  from  its  terminus  and  to  transport  them  to  such 
terminus  over  the  route  of  another  carrier,  and  thence  transport 
them  over  its  own  route  to  their  destination.  That  is,  while 
they  admit  that  the  steamship  company  could  receive  goods  at 
the  city  of  New  York  and  contract  to  carry  them  to  Panama  on 
the  Pacific  coast,  they  deny  that  it  could  receive  goods  at  Panama 
and  agree  to  transport  them  to  the  city  of  New  York.  We  see 
no  reason  for  distinguishing  between  the  two  kinds  of  contracts, 
and  for  holding  that  the  company  could  make  the  one  kind  and 
not  the  other.  If  when  it  receives  goods  at  New  York  for  trans- 
portation to  Panama  it  is  engaged  in  business  authorized  by  its 
charter,  or  incident  to  such  business,  then  when  it  procures  freight 
at  Panama  for  transportation  to  Aspinwall,  and  thence  to  New 
York,  it  is  also  engaged  in  promoting  the  legitimate  business 
for  which  it  was  organized.  It  thus  procures  freight  for  trans* 
portation  upon  its  steamships,  and  the  business  it  thus  does  at 
Panama  and  across  the  Isthmus  is  just  as  legitimate  as  it  would 
be  to  establish  agencies  on  the  Pacific  coast  to  solicit  freight  for 
transportation  from  Aspinwall  to  New  York,  or  to  contract  with 
newspapers  there  to  advertise  the  carrying  of  such  freight    Can- 

'  Only  a  portion  of  the  opinion  is  given. — Ed. 
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not  a  railroad  company  take  freight  for  transportation  at  a  point 
a  few  rods  from  its  depot?  And  if  it  may  a  few  rods,  why 
not  a  few  miles?  If  it  may  have  a  depot  for  the  receipt  of  freight 
one  mile  from  its  terminus,  why  may  it  not  have  a  depot  fifteen 
or  twenty  miles  therefrom,  and  transport  the  freight  thence  to  its 
road  by  any  means  that  it  chooses  to  adopt?  The  Panama  Rail- 
road Company  terminated  on  the  Pacific  coast  at  Panama,  and 
there  it  owned  lighters  to  go  out  into  the  ocean  to  take  freight 
from  vessels.  If  it  could  send  its  lighters  out  one  mile,  why 
could  it  not  send  them  out  several  miles  for  the  same  purpose  to 
some  convenient  port  or  roadstead?  The  main  business  of  the 
steamship  company  between  Aspinwall  and  New  York  was  to 
transport  passengers  and  freight  which  came  from  the  Pacific 
coast,  and  instead  oftaking  the  passengers  and  freight  at  Aspinwall, 
why  could  it  not  take  them  at  Panama?  We  see  no  reason  for 
holding  that  it  might  not  do  so  in  the  prosecution  of  its  corporate 
business,  and  as  incident  thereto.  Then  again,  if  when  the  steam- 
ship company  receives  goods  at  New  York  under  contract  to 
carry  them  to  Panama  it  is  estopped  from  denying  its  authority 
and  power  to  make  the  contract,  why  when  it  receives  goods  at 
Panama  under  contract  to  be  carried  to  New  York  should  it  not 
be  equally  bound  by  estoppel? 

We  think,  therefore,  that  it  is  clear  upon  principle  and  author- 
ity that  both  defendants  were  competent  to  enter  into  contract 
to  carry  this  oil  from  Panama  to  New  York.     And  as  each  was 
competent  to  contract  alone,  it  cannot  be  doubted  that  they  were 
competent  to  make  a  joint  contract  to  do  it.     They  could  event 
become  partners  in  the  transportation  business  between  Panama! 
and  New  York,  and  so  far  as  we  have  discovered,  the  power  of  j 
corporations  thus  to  become  joint  carriers  has  never  been  denied  J 
but  has  frequently  been  recognized.    Aigen  v,  Boston  &  Maine  R. 
R.  Co.,  132  Mass.  423;  Block  v,  Fitchburg  R.  R.  Co.,  139  id.  308; 
Gass  V,  N.  Y.,  Providence  &  Boston  R.  R.  Co.,  99  N.  Y.  220;  Hot 
Springs  R.  R.  Co.r.Trippe,  42  Ark.  465;  Ins.  Co.  v.  R.R.  Co.,  104 
U.  S.  146;  Barter  v.  Wheeler,  49  N.  H.  9;  Wylde  z/.Northern  R.R. 
Co.,  supra;  Hutchinson  on  Carriers,  §  160.     The  right  of  a  cor- 
porate carrier  to  go  beyond  its  terminus  to  procure  freight  and 
passengers,  and  to  transport  them  to  its  terminus   for   carriage 
over  its  route,  is  not  absolute  and  unqualified,  but  has  some  limi-. 
tations.    What  those  limitations  are  it  is  not  possible,  in  a  gen- 
eral way,  to  define.    The  New  York  Central  and  Hudson  River 
Railroad  Company  could  not  establish  a  line  of  steamers  between 
Liverpool  and  New  York  to  carry  passengers  and  freight  from 
Liverpool  to  New  York,  in  order  that  it  might  secure  the  busi- 
ness of  transporting  such  passengers  and  freight  over  its  route 
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to  Buffalo;  but  it  might  run  ferry  boats  from  Staten  Island,  or 
from  the  New  Jersey  shore,  for  the  purpose  of  securing  passen- 
gers and  freight  for  transportation  over  its  route.  The  right  to 
go  beyond  its  terminus  to  procure  passengers  and  freight  for 
transportation  over  its  route,  by  a  corporate  carrier,  must  be  ex- 
ercised within  reasonable  limits,  and  under  such  circumstances 
that  it  may  fairly  be  said  to  be  incident  to  its  legitimate  corporate 
business;  and  our  holding  is  that  the  Pacific  Mail  Steamship 
Company,  engaged  in  transportation  upon  both  the  Pacific  and 
Atlantic  Oceans,  did  not  go  beyond  reasonable  limits  in  contract- 
ing to  take  freight  at  Panama  and  transport  it  over  the  Panama 
Railroad  for  delivery  to  its  steamships  at  Aspinwall,  its  main 
business  being  to  take  freight  coming  to  it  over  that  railroad. 

A  careful  consideration  of  the  whole  case  has,  therefore,  led  us 
to  the  conclusion  that  the  judgment  should  be  afiirmed,  with 
costs. 

All  concur. 

Judgment  afHrmed. 


MALLORY  V.  HANAUR  OIL  WORKS. 
In  the  Supreme  Court  of  Tennessee,  May  8, 1888. 

[Reported  in  86  Tennessee  Reports,  598.] 
Appeal  in  error  from  Circuit  Court  of  Shelby  County.     L.  H, 

ESTES,  J. 

Metcalf  &  Walker  for  Mallory. 

L.  E,  Wright  and  L.  &  E,  Lehman  for  Hanaur  Oil  Works. 

LuRTON,  J.^  This  is  an  action  of  unlawful  detainer,  brought  by 
the  Hanaur  Oil  Works,  a  corporation  created  under  the  Genersd 
Incorporation  Act  of  1875,  stnd  engaged  in  the  manufacture  of 
cotton  seed  oil  at  Memphis,  Tenn. 

The  facts  which  raise  the  question  to  be  determined  are  these: 
In  July,  1884,  a  contract  was  entered  into  by  and  between  four 
corporations  engaged  in  manufacturing  cotton  seed  oil  at  Mem- 
phis for  the  formation  of  what  is  designated  in  the  agreement  as 
a  "combination  syndicate"  and  "partnership."  /The  contracting 
mills  agreed  to  selecOi  committee,  composed  of  representatives 
from  each  corporation,  and  to  turn  over  to  this  committee  the 
properties  and  machinery  of  each  mill,  to  be  managed  and  ope- 
rated by  this  committee,  through  officers,  agents,  and  employes 
selected  by  them,  for  the  common  benefit,  the  profits  and  losses 

*  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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of  such  operations  to  be  shared  in  proportions  agreed  upon.  This 
arrangement  was  to  last  one  year,  but  with  consent  of  all, 
might  be  renewed  for  two  additional  years,  and,  as  appears,  was 
at  end  of  first  year  renewed  for  two  other  years,  terminat- 
ing August  1st,  1887. 

The  facts  clearly  establish  that  the  possession  of  the  several 
mills  was  turned  over  to  this  executive  committee,  and  they  were 
operated  by  these  managers  thenceforward  under  the  name  of  the 
"Independent  Cotton  Seed  Association."  There  was  a  provision 
in  the  contract  by  which  other  mills  were  to  be  admitted  by  con- 
sent, and  a  fifth  corporation  was  in  fact  subsequently  admitted. 
The  Hanaur  Oil  Works  was  one  of  these  contracting  corpora- 
tions, the  contract  being  authorized  by  both  share-holders  and 
directors.  In  July,  1886,  the  business  of  the  second  year  having 
been  about  concluded,  the  board  of  directors  of  the  Hanaur  Oil 
Works  passed  a  resolution  declaring  this  contract  void,  as  being 
an  agreement  ultra  vires,  and  their  president  was  instructed  to 
take  possession  of  their  mill. 

It  is,  however  argued  by  the  learned  counsel  for  appellants 
Uiat  if  it  be  a  partnership,  that  it  does  not  therefore  follow  that  it 
is  xdtra  vires;  that  such  a  contract,  not  being  prohibited  by  law  or 
the  charter  of  the  defendant  in  error,  or  against  public  policy, 
is  not  void  even  if  in  excess  of  power  expressly  conferred;  that 
the  business  proposed  by  the  contract,  being  within  the  purposes 
of  the  charter,  is  therefore  within  the  implied  powers  of  the  cor- 
poration, and  not  uUra  vires.  In  other  words,  "that  the  question 
is  not  whether  the  corporation  had,  by  virtue  of  the  act  of  incor- 
poration, authority  to  make  the  contract,  but  whether  they  are 
by  those  statutes  forbidden  to  do  it."  In  this  doctrine  we  do  not 
concur.  There  is,  however,  respectable  authority  for  the  posi- 
tion. A  corporation,  being  an  artificial  creation,  is  the  very 
thing  it  is  made  by  the  statute  which  brings  it  into  being,  and 
nothing  more.  The  extent  of  its  powers  are  those  enumerated 
in  its  charter,  or  implied  by  fair  and  natural  construction  of  pow- 
ers expressly  conferred. 

The  charter  is  the  measure  of  its  powers,  and  the  enumeration 
thereof  implies  the  exclusion  of  all  others.  We  are  not  to  look 
to  the  charter  to  see  whether  the  thing  done  be  prohibited,  but 
whether  there  is  authority  to  do  it.  These  principles  we  under- 
stand to  have  the  support  of  the  great  weight  of  authority  in  this 
country,  and  to  have  the  sanction  of  the  Supreme  Court  of  the 
United  States.     Thomas  v.  Railroad  Company,  loi  U.  S.,  71. 

This  view  of  the  law  has  been  the  one  entertained  by  this  Court, 
and  clearly  and  distinctly  enforced  in  an  opinion  by  the  present 
Chief  Justice  in  the  case  of  Elevator  Company  v,  Memphis  & 
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Charleston  Railroad  Company,  i  Pick.,  703.  The  power  to  enter 
into  a  partnership  is  not  expressly  or  impliedly  conferred  by  our 
Act  of  1875,  under  which  the  Hanaur  Oil  Works  is  incorporated. 
Neither  is  such  authority  within  the  implied  powers  of  corpora- 
tions. A  partnership  and  a  corporation  are  incongruous.  Such 
a  contract  is  wholly  inconsistent  with  the  scope  and  tenor  of  the 
powers  expressly  conferred  and  the  duties  expressly  enjoined 
upon  a  corporation,  whether  it  be  a  strictly  business  and  private 
corporation  or  one  owing  duties  to  the  public,  such  as  a  common 
carrier.  In  a  partnership  each  member  binds  the  firm  when  act- 
ing within  the  scope  of  the  business.  A  corporation  must  act 
through  its  directors  or  authorized  agents,  and  no  individual 
member  can,  as  such  member,  bind  the  corporation. 

Now,  if  a  corporation  be  a  member  of  a  partnership,  it  may  be 
bound  by  any  other  member  of  the  association,  and  in  so  doing  he 
would  act  not  as  an  officer  or  agent  of  the  corporation,  and  by 
virtue  of  authority  received  from  it,  but  as  a  principal  in  an  asso- 
ciation in  which  all  are  equal,  and  each  capable  of  binding  the  so- 
ciety by  his  acts.-^^^^The  whole  policy  of  the  law  creating  and  reg- 
ulating corporations,  looks  to  the  exclusive  management  of  the 
affairs  of  each  corporation  by  the  officers  provided  for  or 
authorized  by  its  charter.  This  management  must  be  separate 
^  and  exclusive,  and  any  arrangement  by  which  the  control  of  the 
affairs  of  the  corporation  should  be  taken  from  its  stockholders 
and  the  authorized  officers  and  agents  of  the  corporation  would 
be  hostile  to  the  policy  of  our  general  incorporation  acts.  The 
decided  weight  of  authority  is  that  a  corporation  has  not  the 
power  to  enter  a  partnership,  either  with  other  corporations  or 
with  individuals^  Says  Mr.  Morawetz:  "It  seems  clear  that  cor- 
porations are  not  impliedly  authorized  to  enter  into  partnership 
with  other  corporations  or  individuals.  The  existence  of  a  part- 
nership not  only  would  interfere  with  the  management  of  the 
corporation  by  its  regularly  appointed  officers,  but  would  impair 
the  authority  of  the  share-holders  themselves,  and  involve  the 
company  in  new  responsibilities  through  agents  over  whom  it 
had  no  control."  i  Morawetz  on  Corporations,  sec.  421;  Whit- 
tenton  Mills  v.  Upton,  10  Gray,  582  (S.  C,  71  Am.  Dec,  681); 
Angel  &  Ames  on  Corporations,  sec.  272 

It  is  unnecessary  to  consider  this  contract  as  constituting  a 
mere  traffic  arrangement;  for  the  conclusion  already  announced 
that  it  was  an  effort  to  form  a  partnership,  determines  that  in  its 
scope  and  effect  it  sought  to  accomplish  much  more  than  would 
be  understood  by  the  phrase  "traffic  arrangement." 

The  next  assignment  is  that  this  contract,  if  ultra  vires  at  all, 
was    so    only    as    the    the    power    of    the    officers,    and  not 
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as  to  the  power  of  the  corporation;  that  the  thing  to 
be  done,  being  within  the  purposes  and  scope  of  the  franchises 
of  the  corporation,  and  the  contract  being  ratified  by  the  share- 
holders, became  valid  and  binding.  There  may  be  acts  ultra  I 
zires  as  to  the  officers,  and  yet  not  'so  as  to  share-holders.  ' 
But  the  contract  here  entered  into  we  have  already  held  to  be 
beyond  the  power  of  the  corporation,  and  such  an  act  cannot  be 
made  valid  by  the  assent  of  every  stockholder. 

It  is  next  argued  that  if  the  contract  be  ^iltra  vires,  that  it  is  an 
executed  contract,  and  that  the  courts  will  not  in  such  case  in- 
terfere.* This  contract  had  yet  a  little  over  one  year  to  run.  The 
possession  of  the  Hanaur  mills  had  been  obtained  under  it,  and 
was  withheld  under  a  claim  of  right  by  reason  of  the  supposed 
validity  of  the  partnership. 

As  to  the  unexpired  time,  during  which  the  defendants  in  error 
might  be  deprived  of  the  use  of  their  property,  and  subjected  to 
the  hazards  of  another  year's  operations,  it  was  not  an  executed 
contract.  The  possession  obtained  under  this  contract  was 
illegal,  and  it  was  the  duty  of  the  officers  of  the  Hanaur  company 
to  renounce  the  arrangement  and  recover  possession.  There  are 
cases  where  an  invalid  contract,  being  fully  executed,  the  courts 
will  not  entertain  a  suit  to  recover  money  or  property  transferred 
under  such  agreement;  or,  if  they  do  interfere,  will  do  so  only 
upon  equitable  terms.  But  the  defense  here  made  would  result, 
if  successful,  in  enforcing  the  performance  of  the  unexecuted  part 
of  a  void  contract.  It  is  not  a  case  of  contract  fully  executed. 
The  part  remaining  to  be  executed  is  a  material  part,  and  is  be- 
yond the  power  of  defendant  in  error  to  make  or  sanction.  Hav- 
ing entered  into  it,  it  was  its  duty  to  rescind  or  abandon  it.  In  a 
case  where  a  lease  had  been  made  by  a  railway  company  for  a 
term  of  twenty  years  of  its  road  and  franchises,  and  which,  after 
a  lapse  of  five  years.  It  rescinded,  and  was  thereupon  sued  for 
damages  under  a  clause  in  the  lease  which  authorized  rescission, 
and  provided  for  compensation  for  unexpired  term,  the  Supreme 
Court  of  the  United  States  said:  "It  is  not  a  case  of  a  contract 
fully  executed.  The  very  nature  of  the  suit  is  to  recover  dam- 
ages for  non-performance.  As  to  this,  it  is  not  an  executed  con- 
tract; not  only  so,  but  it  is  a  contract  forbidden  by  public  policy, 
and  beyond  the  power  of  defendant  to  make.  Having  entered 
into  the  agreement,  it  was  the  duty  of  the  company  to  rescind  or 
abandon  it  at  the  earliest  moment.  This  duty  was  independent  of 
the  clause  which  gave  them  the  right  to  do  it.  Though  they  de- 
layed its  performance  several  years,  it  was  nevertheless  a  right- 

*  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 
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ful  act  when  done.  Can  this  performance  of  a  legal  duty,  a  duty 
both  to  stockholders  and  to  the  public,  give  to  plaintiffs  a  right 
of  action?  Can  they  found  such  a  right  on  an  agreement  void 
for  want  of  corporate  authority  and  forbidden  by  the  policy  of 
the  law?  To  hold  that  they  can  is,  in  our  opinion,  to  hold  that 
any  act  performed  in  executing  a  void  contract  makes  all  its 
parts  valid,  and  that  the  more  that  is  done  under  a  contract  for- 
bidden by  law,  the  stronger  is  the  claim  to  its  enforcement  by  the 
courts."    Thomas  v.  Railroad  Company,  loi  U.  S.,  86. 

That  the  defendant  in  error  has  submitted  to  a  void  contract, 
by  which  it  has  been  deprived  of  the  use  of  its  property  for  two 
years,  furnishes  no  sound  reason  why  it  shall  submit  for  three 
years.  To  hold  that  it  did  would  be  to  apply  the  doctrine  of  part 
performance  in  a  way  to  perfect  and  legalize  illegal  contracts 
which  were  partly  performed. 

We  have  not  deemed  it  necessary  to  consider  the  question  of 
the  legality  of  such  a  combination  of  corporations  as  one  tending 
to  create  a  monopoly,  for  the  ground  upon  which  we  place  the 
case  needs  no  additional  prop.  The  question  of  the  validity  of 
such  an  arrangement  is  a  very  grave  one,  but  need  not  now  be 
considered. 

The  suggestion  that  if  this  contract  was  void,  yet  nevertheless 
it  operated  to  convert  the  managers  of  the  combination  into  ten- 
ants from  year  to  year,  and  that  such  tenancy  could  only  be  termi- 
nated at  end  of  a  year  and  upon  six  months'  notice,  is  not 
tenable.  The  relation  of  landlord  and  tenant  never  existed  under 
the  contract,  if  it  be  considered  as  valid,  and  could  not  spring 
from  its  illegality.  The  Hanaur  mill  company  had  a  right  to  re- 
pudfate  the  arrangement  at  any  time,  and  it  was  the  duty  of 
plaintiffs  in  error  to  have  at  once  surrendered  possession.  The 
service  of  a  writ  in  a  suit  of  unlawful  detainer  was  the  only  notice 
they  could  legally  demand.  When  the  action  of  unlawful  de- 
tainer will  lie  under  our  statutes,  no  other  notice  than  the  suing 
out  of  a  writ  is  necessary.    Code  (M.  &  V.),  sec.  4082. 

The  result  is,  that  we  hold  that  there  was  no  error  in  the  charge 
of  the  Circuit  Judge,  or  his  refusal  to  charge,  and  the  judgment 
must  be  affirmed,  with  costs. 

Associate  Justice  Folkes,  having  been  of  counsel,  did  not  sit 
in  this  case. 
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FRANK  E.  BATES,  Respondent,  v.  CORONADO  BEACH 

COMPANY,  Appellant. 

In  the  Supreme  Court  of  California,  September  23,  1895. 

{Reported  in  109  California  Reports  160.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County  and  from   an   order   refusing   a   new   trial.      George 

PUTERBAUGH,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  Court,  and  in  the 
opinion  reported  in  Bates  v.  Babcock,  95  Cal.  479. 

Gibson  &  Titus  for  appellant. 

Clarence  L.  Barber  and  /.  W.  Hughes  for  respondent. 

Harrison,  J.  The  facts  upon  which  the  plaintiff  seeks  to  re- 
cover are  stated  in  the  opinion  upon  the  former  appeal  herein. 
(Bates  V.  Babcock,  95  Cal.  479.)  Upon  a  retrial  of  the  cause  after 
it  had  been  remanded,  a  nonsuit  was  granted  as  to  the  defendant 
Babcock,  and  judgment  was  rendered  in  favor  of  the  plaintiff  and 
against  the  appellant. 

The  Court  found  that  the  plaintiff  and  the  appellant  entered  | 
into  a  contract  February  23,  1888,  by  which  it  was  agreed  that 
they  should  purchase  certain  lands  and  other  property  from  the 
Millers,  sell  the  same,  pay  certain  debts  and  encumbrances  there- 
on, and  divide  the  profits  and  losses  arising  therefrom  equally  be- 
tween them.  This  was  the  main  issue  upon  the  trial  in  the  Su- 
perior Court;  and,  as  the  evidence  on  behalf  of  the  plaintiff  was 
ample  to  sustain  the  finding,  the  conclusion  of  the  Court  must  be 
accepted  as  determinative  of  the  issue.^ 

The  Court  was  justified  in  finding  that  Babcock  was  author- 
ized to  make  the  contract  on  behalf  of  the  appellant.  It  was  al- 
leged in  the  complaint,  and  not  denied,  that  Babcock  was  the 
president  and  general  manager  of  the  appellant  corporation,  and 
it  fully  appeared  from  the  evidence  that  he  had  assumed  the  man- 
agement and  control  of  the  general  business  of  the  appellant  with 
full  knowledge  and  acquiescence  of  its  officers,  and  that  <at  a 
meeting  of  its  stockholders,  held  subsequent  to  the  making  of 
this  contract,  all  of  his  acts  were  ratified  and  confirmed  by  them. 
Irrespective  of  the  estoppel  upon  the  appellant  arising  from  the 
advantage  derived  by  it  from  the  full  performance  of  the  contract 
on  the  part  of  the  plaintiff,  these  facts  make  the  acts  of  Babcock 
in  entering  into  the  contract  binding  upon  the  appellant.     Crow- 

'  A  portion  of  the  opinion  relating  to  this  question  has  been  omitted. — Ed. 
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ley  V.  Genesee  Min.  Co.,  55  Cal.  273;  McKieman  v.  Lenzen,  56 
Cal.  61 ;  Seeley  v,  San  Jose,  etc.,  Co.,  59  Cal.  22. 

It  was  not  ultra  vires  for  the  appellant  to  enter  into  the  agree- 
ment with  the  plaintiff.  The  power  of  a  corporation  to  enter 
into  a  general  partnership  with  an  individual,  or  with  another 
corporation,  is  not  here  involved.  The  ground  upon  which  this 
power  is  sometimes  denied  is  that  a  partnership  implies  the  power 
of  each  partner,  under  his  authority  as  a  general  agent  for  all 
the  purposes  of  the  partnership,  to  bind  the  others  by  his  individ- 
ual acts,  whereas  the  statutes  under  which  a  corporation  exists  re- 
quire its  powers  to  be  exercised  by  a  board  of  directors,  and  pre- 
clude it  from  becoming  bound  by  the  act  of  the  one  who  may  be 
only  its  partner.  There  is,  however,  in  the  present  case  no  ques- 
tion of  agency  in  the  management  of  the  affairs  of  the  corpora- 
tion. The  plaintiff  paid  the  money  to  the  appellant,  and  trans- 
ferred to  its  appointee  the  title  to  the  land,  so  that  the  entire  man- 
agement of  the  business  contemplated  by  the  contract  was  in- 
trusted to  the  corporation  itself.  There  is  no  rule  of  law  that  will 
preclude  a  corporation  from  entering  into  a  contract  with  an  in- 
dividual, which  will  have  the  effect  to  carry  out  directly  or  indi- 
rectly the  object  of  its  incorporation,  and  to  provide  in  that  agree- 
ment that  the  gains  or  losses  of  the  venture  shall  be  borne  equally 
by  both  parties.  Section  354  of  the  Civil  Code  provides :  "  Every 
corporation,  as  such,  has  the  power  ...  8.  To  enter  into 
any  obligations  or  contracts  essential  to  the  transaction  of  its  or- 
dinary affairs,  or  for  the  purposes  of  the  corporation." 

Whether  a  contract  is  "essential"  to  the  transaction  of  its  ordi- 
nary affairs,  or  for  the  purposes  of  the  corporation,  is 
to  be  determined  by  the  corporation,  or  those  to  whom 
the  management  of  its  affairs  is  intrusted.  If  it  is  within 
the  apparent  scope  of  its  organization,  the  fact  that  the  contract 
has  been  entered  into  by  it,  or  by  its  representative,  is  a  determi- 
nation on  the  part  of  the  corporation  that  it  is  essential,  and  the 
corporation  will  not  be  permitted  thereafter  to  question  its  effect. 
The  appellant  was  incorporated  for  the  purpose,  among  others, 
of  selling  or  otherwise  disposing  of  the  lands  upon  Coronado 
beach,  in  blocks  or  lots.  It  had  conveyed  the  lots  in  question  to 
the  Millers,  and  held  mortgages  thereon  to  a  large  amount.  The 
property  was  encumbered  with  other  liens ;  there  was  a  possibility 
that  insolvency  proceedings  would  be  commenced,  either  by  or 
against  the  Millers,  by  which  the  securities  held  by  the  appellant 
would  be  impaired;  the  real  estate  market  was  inactive,  and,  as 
was  soon  ascertained,  was  in  a  falling  condition;  creditors  were 
pressing  their  claims  against  some  of  the  property,  and  the  appel- 
lant was  anxious  to  have  the  property  disposed  of,  in  order  that 
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it  might  be  freed  from  these  obligations.  Under  these  circum- 
stances, it  must  be  held  that  the  contract  was  not  only  within  the 
scope  of  its  organization  and  essential  to  the  transaction  of  its 
ordinary  affairs,  but  that  it  was  a  prudent  step  on  the  part  of  the 
appellant  for  preserving  the  value  of  the  securities  which  it  had 
taken  upon  its  sale  of  the  lands. 

The  relation  existing  between  the  plaintiff  and  the  Millers  at 
the  time  of  entering  into  the  agreement  cannot  be  made  by  the 
appellant  a  ground  for  repudiating  its  contract  with  the  plaintiff. 
If  it  be  assumed  that,  in  making  the  contract  with  the  appellant, 
the  plaintiff  violated  his  obligation  to  the  Millers,  that  was  a  mat- 
ter for  which  he  was  liable  to  them  alone,  and  from  which  he 
could  be  released  by  them.  After  the  contract  between  the ) 
plaintiff  and  the  appellant  has  been  fully  executed  without  any 
objection  on  the  part  of  the  Millers,  the  appellant  cannot  allege 
the  possibility  of  an  objection  on  their  part  as  a  defense  to  itc  lia- 
bility for  its  share  of  the  losses,  any  more  than  it  could  have  al- 
leged such  matter  as  a  defense  to  the  plaintiff's  claim  for  his  share  i 
of  the  profits,  if  there  had  been  any  profits  realized  from  the  ven-1 
ture. 

Several  rulings  of  the  court  during  the  progress  of  the  trial 
are  assigned  as  error,  but  none  of  them  seems  entitled  to  any  ex- 
tended consideration,  nor  could  a  different  ruling  upon  the  re- 
spective matters  have  changed  the  conclusion  of  the  court. 

The  judgment  and  order  are  affirmed. 

Garoutte  and  Van  Fleet,  JJ.,  concurred. 

Hearing  in  banc  denied. 

Beatty,  Ch.  J.,  dissented  from  the  order  denying  a  hearing  in 
banc. 


Section  VIII. — Power  of  a  Corporation  to  Take  and  Hold 

Its  Own  Stock. 

CURRIER   V,    LEBANON  SLATE  COMPANY. 

In  the  Superior  Court  of  Judicature  of  New  Hampshire, 

December  22,  1875. 

[Reported  in  56  New  Hampshire  Reports  262.] 

Duncan  (with  whom  was  H,  Bingham)  for  the  plaintiff. 
Spring  for  the  defendants. 

Smith,  J.*     i.  The  vote  of  March  17,  1869,  authorizing  the  di- 
rectors  to   give  the  notes  of  the  corporation  to  the  amount  of 

^  The  statement  of  facts  and  a  portion  of  the  opinion  have  been  omitted. 
—Ed. 
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$2,000,  Upon  receiving  from  Liscomb  a  transfer  of  one  hundred 
shares  of  his  stock,  was  in  effect  a  vote  to  release  him  from  his 
subscription  io:  so  many  shares,  and  to  refund  to  him  the  amount 
he  had  paid  thereon.  The  reason  assigned  to  the  stockholders 
why  this  should  be  done  was  that  he  had  more  stock  than  he  was 
able  to  pay  for,  and  unless  he  could  have  relief  in  some  way,  the 
company  would  be  obliged  to  stop  their  works  or  hire  money 
to  carry  them  on.  It  was  further  represented  that  he  would 
thus  be  enabled  to  raise  money  on  the  notes  of  the  company,  with 
which  to  pay  the  assessments  on  his  remaining  stock.  It  is  not 
claimed  by  the  defendants  that  the  corporation  intended,  or  that  the 
eflfect  of  the  note  was,  to  reduce  the  amount  of  the  capital  stock, 
or  to  extinguish  the  one  hundred  shares  transferred  by  Liscomb; 
but  they  claim  that  the  corporation  hold  the  shares  so  transferred 
as  property,  with  power  to  reissue  the  same  to  any  subscriber  or 
purchaser  thereof. 

It  distinctly  appears  that  the  whole  amount  of  the  capital  stock, 
as  fixed  and  limited  by  the  corporation,  has  never  been  paid  in. 
It  is  certain,  therefore,  that  prior  to  March  17, 1869,  the  directors 
and  treasurer  could  not  make  and  subscribe  a  certificate  under 
oath  that  the  amount  of  the  capital  stock  had  been  fully  paid  in, 
and  cause  the  same  to  be  recorded  in  the  office  of  the  clerk  of  the 
town  where  the  corporation  had  its  principal  place  of  business, 
as  required  by  chapter  135,  section  20,  General  Statutes.  Under 
section  8  of  the  same  chapter,  therefore,  the  stockholders  were  indi- 
vidually liable  for  all  the  debts  and  contracts  of  the  corporation. 
i'/i  It  is  not  distinctly  found  in  the  master's  report  whether  the  cor- 

^j^^^*.*^-*^^-^*^  pQi-ation,  on  March  17,  1869,  had  sufficient  assets  to  meet  all  its 

liabilities.  If  it  had  not,  the  vote  in  question  would  be  clearly  ille- 
gal, and  what  has  been  done  under  it  should  be  set  aside.  The 
funds  of  an  insolvent  corporation  cannot  be  taken  to  buy  in  a 
portion  of  its  capital  stock  at  the  expense  of  its  remaining  stock- 
holders. It  would  be  grossly  inequitable  to  the  other  stockhold- 
ers, and  a  fraud  upon  the  creditors.  Moreover,  it  is  prohibited 
by  ch.  135,  sec.  3,  Gen.  Stats.,  which  provides  that  no  dividend 
shall  be  made,  and  no  part  of  the  capital  stock  shall  be  withdrawn 
or  refunded  to  any  of  the  stockholders,  when  the  property  of  the 
corporation  is  insufficient,  or  will  be  thereby  rendered  insuffi- 
cient, for  the  payment  of  all  its  debts;  and  by  section  7  it  is  pro- 
vided that  any  stockholder  who  shall  receive  any  sum  unlawfully 
withdrawn  or  refunded  from  the  capital  stock  shall,  to  the 
amount  by  him  received,  be  individually  liable  for  all  the  debts 
of  the  corporation  then  existing  or  afterwards  contracted,  until 
the  same  is  repaid,  or  paid  to  the  creditors  of  the  corporation. 
2.  But,  assuming  that  this  corporation,  on  March  17,  1869,  was 
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solvent,  it  becomes  material  to  inquire  whether  the  corporation 
could  lawfully  purchase  of  Liscomb  one  hundred  shares  of  its 
capital  stock,  the  assessments  upon  which  he  had  been  unable 
to  meet. 

In  Salem  Mill  Dam  Corporation  v.  Ropes,  6  Pick.  23,  it  is  laid 
down  that  "no  vote  or  act  of  a  corporation  can  enlarge  its  char- 
tered authority,  either  as  to  the  subjects  on  which  it  is  intended 
to  operate,  or  the  persons  or  property  of  the  corporators.  If  cre- 
ated with  a  fund  limited  by  the  act  it  cannot  enlarge  or  diminish 
that  fund  but  by  license  from  the  legislature,  and  if  the  capital 
stock  is  parcelled  out  into  a  fixed  number  of  shares,  this  number 
cannot  be  changed  by  the  corporation  itself.  Vide  i  Dane's 
Abr.,  ch.  22,  art.  I,  and  the  numerous  authorities  cited  by  the 
author." 

In  City  Bank  of  Columbus  v.  Bruce,  17  N.  Y.  507,  it  appears 
that  the  Columbus  Insurance  Co.,  being  in  full  operation,  with 
a  capital  of  $300,000  (the  amount  authorized  by  its  charter),  voted 
through  its  board  of  directors  that  any  stockholder  indebted  to 
the  company  on  stock  notes  might  have  the  privilege  of  paying 
any  part  or  all  of  such  indebtedness  in  the  capital  stock  of  the 
company,  at  a  rate  specified  in  the  resolution.  Under  this  author- 
ity stock  was  surrendered  or  transferred  to  the  company  in  pay- 
ment of  notes  to  the  amount  of  $133,000.  Selden,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says:  "There  seems  to  be  no 
ground  for  questioning  the  validity  of  this  transaction.  I  am  not 
aware  of  any  common-law  principle  which  forbids  it;  nor  is  it 
shown  to  have  been  in  contravention  of  any  provision  of  the  char- 
ter of  the  company,  or  any  other  of  the  statutes  of  Ohio.  In  the 
case  of  Taylor  v.  The  Miami  Exporting  Company,  6  Ohio,  83,  it 
was  held  that  a  bank  might  receive  its  own  stock  in  payment  of  a 
debty  and  might  hold  it  as  it  did  its  other  corporate  property." 

I  am  not  prepared  to  say  that  under  the  laws  of  this  State  a 
solventcgrpQiation  may  not  in  gy>od  faith,  and  for  the  purpose  of 
securing  payment  of  a  debt  against  a^tockholder,  which  might 
not  otherwise  be  collected  without  risk,  delay,  and  expense,  re- 
ceive its  own  stock  uTpayment  therefor  at  its' fair  value,  and  hold 
the  same  as  property;  in  which  case  it  would  not  become  ex- 
tinguished, and  might  be  reissued  to  the  purchaser  thereof.  But 
this  case  differs  widely  from  such  a  case.  The  object  of  the  vote 
in  question  appears  to  have  been,  or  was  declared  to  be,  not  to 
collect  a  debt  due  to  the  corporation,  but  to  afford  relief  to  a 
stockholder  by  taking  off  his  hands  stock  for  which  he  had  par- 
tially gaid,  but  for  whiVh  he  was  iinahl<>  fr>  <-r>mplftg  jhe  payments. 
This  was  done  by  hiring  money  for  the  purpose,  or  rather  by  giv- 
ing him  the  notes  of  the  corporation  to  be  negotiated  by  him,  and 
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ultimately  paid  by  the  company,  and  against  the  protest  of  the 
plaintiff.  It  is  difficult  to  see  how  the  welfare  of  the  corpora- 
tion could  be  promoted  by  hiring  money,  or  incurring  further  lia- 
bilities, to  purchase  in  one-tenth  of  its  capital  stock,  for  which 
there  had  been  no  sale  in  the  open  market,  and  upon  which  no 
dividend  had  ever  been  declared,  and  for  which  it  was  extremely 
doubtful  whether  another  purchaser  could  be  found  unless  the 
affairs  of  the  company  should  improve  (a  condition  which  ap- 
pearances then  hardly  warranted).  The  inevitable  result  was  to 
release  Liscomb  from  paying  into  the  treasury  of  the  company 
the  balance  of  the  assessments  then  made,  or  to  which  the  stock 
was  liable,  amounting  to  $8,000. 

It  further  appears  from  the  report  of  the  master  that  two  hun- 
dred and  fifty  shares  of  stock  were  sold  by  the  company  for 
non-payment  of  an  assessment.  The  defendant — Liscomb--ad- 
mits  that  he  bid  this  off  at  $1  per  share,  and  paid  to  the  company 
the  balance  of  the  assessment,  $3.  He  says  this  was  done  after 
consulting  some  of  the  stockholders,  but  he  does  not  claim  that 
he  had  any  legal  authority  to  buy  it  for  the  company.  The  rea- 
son that  he  assigns — ^that  unless  he  had  done  this  the  company 
would  have  been  embarrassed,  as  no  outside  parties  were  present 
at  the  sale — ^shows  that  the  stock  had  little,  if  any,  value  at  the 
time.  By  the  report  of  the  master  it  also  appears  that  Liscomb 
has,  since  March  17,  1869,  claimed  to  recover  the  sum  of  $1,000 
so  paid  by  him.  It  is  not  material  to  inquire  upon  what  ground 
such  a  claim  can  be  based.  That  question  does  not  arise  here,  and 
the  transaction  is  important  only  as  bearing  on  the  value  of  the 
stock,  and  the  value  of  the  stock  is  material  as  bearing  upon  the 
good  faith  with  which  the  purchase  by  the  company  of  the  one 
hundred  shares,  October  17,  1869,  was  made. 

If  Liscomb  was  unable  or  unwilling  to  pay  the  assessments 
levied  upon  his  stock,  the  statute  afforded  a  remedy  which  the 
corporation  was  bound  to  pursue.  A  suit  could  undoubtedly 
have  been  maintained  against  him  to  collect  the  assess- 
ments; or  under  sees.  16  and  17  of  ch.  134,  Gen.  Stats.,  the  treas- 
urer could  proceed  to  advertise  and  sell  the  shares,  or  so  many  of 
them  as  might  be  necessary  to  pay  the  assessments  then  due,  with 
necessary  charges.  If  the  stock  had  any  value,  it  is  fair  to  pre- 
sume it  would  have  sold  for  what  it  was  worth,  or  for  a  price  ap- 
proximating to  it.  If  the  transaction  by  which  the  company 
bought  one  hundred  shares  of  its  stock  at  $20  per  share,  was  an 
honest  transaction,  the  stock  if  sold  in  the  market  would  un- 
doubtedly have  brought  that  sum,  or  somewhere  near  it.  If  it 
would  not,  it  affords  very  strong  evidence  of  collusion  between 
Liscomb  and  a  majority  of   the   stockholders,   by   which    this 
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plaintiff  cannot  be  bound,  especially  in  the  face  of  his  protest  sea- 
sonably made. 

The  plaintiff  charges  such  constructive  fraud  as  courts  of 
equity  recognize,  and  for  which  they  set  aside  engagements.  The 
action  of  the  company  relieved  Mr.  Liscomb  from  his  contract  to 
pay  the  overdue  assessments  upon  one  hundred  shares  of 
stock,  but  it  involved  the  company  in  a  further  debt  of  $2,000  for 
one  hundred  shares  of  stock  for  which  the  company  had  no  use, 
and  which  it  is  fair  to  presume  others  would  have  bought  if  they 
had  possessed  any  value.  The  assets  of  the  company  were  thus 
withdrawn  and  appropriated  to  an  unlawful  purpose,  and  at  the 
same  time  the  indebtedness  of  the  company  was  increased.  All  this 
was  done  at  the  expense  of  the  other  stockholders,  without  the 
consent  of  the  plaintiff,  and  against  his  protest.  It  seems  clear 
to  me  that  he  has  the  right  to  call  upon  the  court  to  interfere  and 
prevent  this  wrong,  and  to  restore  matters,  as  far  as  may  be  done, 
to  the  condition  in  which  they  stood  at  that  time. 

The  evidence  shows  that  Adna  Storrs  was  present  at  the  meet- 
ing held  March  17,  1869,  and  therefore  knew  the  illegal  nature  of 
the  consideration  of  the  note  for  $600  transferred  to  him  by  Lis- 
comb. A  decree  should  be  entered  in  the  circuit  court  that  Lis- 
comb and  Storrs  be  enjoined  from  collecting  or  negotiating  the 
note  for  $1000  and  the  note  for  $600 ;  that  they  refund  to  the  cor- 
poration all  moneys  received  from  the  corporation,  by  either  of 
them,  on  said  notes,  with  interest  from  the  time  of  such  pay- 
ments ;  that  the  company  reconvey  to  Liscomb  said  one  hundred 
shares  of  stock;  and  that  the  contract,  by  which  Liscomb  was  re- 
leased from  payment  of  any  sum  or  sums  due  from  him  to  the 
company  at  the  date  of  the  purchase  of  said  stock  by  said  company 
be  annulled  and  set  aside. 

Gushing,  Ch.  J.,  and  Ladd,  J.,  concurred. 

Decree  accordingly. 


COPPIN  z'.  GREENLEES  &  RANSOM  COMPANY. 
In  the  Supreme  Court  of  Ohio,  January  Term,  1882. 

[Reported  in  38  Ohio  State  Reports  275.] 

The  original  action  was  brought  by  William  Coppin,  plaintiff 
in  error  against  The  Greenlees  &  Ransom  Company,  defendant 
in  error,  in  the  Court  of  Common  Pleas  of  Hamilton  County,  and 
the  cause  of  action  was  thus  stated  in  the  petition : 

"The  plaintiff  states  that  the  defendant  is  and  for  several  years 
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past  has  been  a  corporation,  duly  incorporated  under  the  laws 
of  the  State  of  Ohio,  for  manufacturing  purposes. 

'That  it  has  been  the  custom  of  said  corporation  that  its  offi- 
cers and  others,  actively  engaged  in  its  service,  should  be  holders 
of  shares  of  its  stock,  and  upon  ceasing  to  be  connected  with  said 
company  such  persons  have  been  accustomed  to  sell,  and  said 
company  to  buy  their  said  stock. 

"That  the  plaintiff  was  formerly  in  the  employ  of  said  company 
as  a  workman,  and  that  while  so  engaged  he  became  the  holder 
of  shares  of  the  capital  stock  of  said  company  to  the  amount,  at 
its  par  value,  of  $3Jgo. 

'That  having  ceased  to  work  for  said  company,  he  sought  a 
purchaser  for  said  stock,  and  offered  to  sell  the  same  to  the  de- 
fendant for  two  lots  of  land,  hereinafter  described,  valued  re- 
spectively at  $1100  and  $700,  and  the  balance  of  $1500  in  manu- 
factured work  to  be  made  by  the  defendant,  at  ten  per  cent  off 
theirbill  of  prices,  to  which  the  defendant  assented  and  agreed,  and 
to  carry  the  same  into  effect  the  plaintiff  on  May  28.  1875,  caused 
to  be  prepared  a  written  contract,  which  the  defendant  then  duly 
executed  and  delivered  to  the  plaintiff,  of  which  the  following  is 
a  copy: 

"  'Cincinnati,  May  28,  1875. 

"  Tor  and  in  consideration  of  thirty-three  shares  of  the  capital 
stock  in  the  Greenlees  &  Ransom  Company,  the  receipt  whereof 
is  hereby  acknowledged,  said  Greenlees  &  Ransom  Company 
promise  to  pay,  or  cause  to  be  paid,  to  William  Coppin  the  sum 
of  three  thousand  three  hundred  dollars,  payable,  viz. :  Said  Cop- 
pin  to  take  a  lot  of  ground,  No.  46  on  the  plat  of  the  Wyoming 
Land  and  Building  Co.'s  subdivision  of  the  Bums  farm,  Wyo- 
ming, Ohio,  in  part  payment,  amounting  to  $1100.00;  also  a 
lot  of  ground  on  the  north  side  of  Wyoming  avenue  owned  by 

Caruthers,  and  next  to  Mr.  Beeson's  house,  fifty 

feet  front  by  two  hundred  and  forty-five  feet  deep,  more  or  less, 
for  the  sum  of  $700.00;  leaving  a  balance  of  $1500.00  to  be  paid 
in  manufactured  work,  joist,  scantling,  etc.,  the  manufactured 
work  at  ten  per  cent,  off  their  bill  of  prices;  the  other  material 
at  the  usual  rates;  the  work  and  material  to  be  delivered  from 
time  to  time  to  him  as  said  Coppin  may  order  it. 

"  'Greenlees  &  Ransom  Company, 
"  'By  E.  P.  Ransom,  President/ 

"And  the  plaintiff  says  that  afterwards,  in  the  month  of  June, 
1875,  he  tendered  said  shares  of  stock  to  the  defendant,  and  of- 
fered to  transfer  the  same  to  it,  and  demanded  performance  of 
said  contract;  but  the  defendant  refused  to  accept  the  same,  and 
refused  to  convey  said  lots,  or  either  of  them,  or  to  deliver  said 
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manufactured  goods,  although  the  plaintiff  then  demanded  the 
same. 

"Wherefore  he  now  brings  said  stock  into  court,  and  offers  to 
transfer  the  same  to  the  defendant,  and  prays  that  the  defend- 
ant may  be  compelled  to  convey  said  lots  by  a  perfect  title,  and  to 
deliver  said  goods,  and  for  such  other  and  further  relief  as  in 
equity  and  good  conscience  he  may  prove  to  be  entitled  to." 

To  this  petition  an  amendment  was  afterwards  allowed  and 
filed  as  follows: 

"And  now  comes  the  plaintiff,  William  Coppin,  and  by  leave 
of  court  files  this  amendment  to  his  petition  herein,  and  for  such 
amendment  says  that  the  value  of  said  land,  and  of  said  building 
material,  was  thirty-three  hundred  dollars. 

"That  said  lots  were  worth  respectively  $1,100  and  $700,  and  re- 
affirming all  the  allegations  of  his  petition  except  such  as  may  be 
inconsistent  herewith,  prays  a  judgment  for  said  value  of  said 
land  and  building  material,  to  wit:  the  sum  of  $3,300,  with  in- 
terest from  the  28th  day  of  May,  A.  D.  1875,  against  the  said  de- 
fendant, and  withdraws  his  prayer  for  specific  performance." 

After  an  issue  of  fact  joined  by  answer  the  cause  was  tried,  and 
verdict  and  judgment  rendered  in  favor  of  the  plaintiff  for 
$3,817.00. 

On  petition  in  error,  the  district  court  reversed  the  judgment 
of  the  Common  Pleas,  and  caused  it  to  be  certified  on  the  record 
"  that  the  judgment  of  the  Court  of  Common  Pleas  was  reversed 
by  this  court  on  the  ground  that  the  petition  and  amendment 
to  the  petition  failed  to  show  a  sufficient  cause  of  action,  and  on 
the  ground  that  the  verdict  was  cgntrary  to  law,"  and  not  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence. 

This  proceeding  is  now  prosecuted  to  reverse  the  judgment  of 
the  district  court. 

Hoadly,  Johnson  &  Colston  for  plaintiff  in  error. 

Stimmel  &  Davis  for  defendant  in  error. 

McIlvaine,  J.  Whether  the  defendant  corporation  was  bound 
by  its  executory  agreement  with  the  plaintiff  to  purchase  shares 
of  its  own  stock,  under  the  circumstances  detailed  in  the  petition, 
was  undoubtedly  the  question  upon  which  the  case  turned  in  the 
district  court. 

The  power  of  a  trading  corporation  to  traffic  in  its  own  stock, 
where  no  authority  to  do  so  is  conferred  upon  it  by  the  terms  of 
its  charter,  has  been  a  subject  of  much  discussion  in  the  courts; 
and  the  conclusions  reached  by  different  courts  have  been  con- 
flicting. Of  course,  cases  wherein  the  power  is  found  to  exist  by 
express  or  implied  grant  in  the  charter  furnish  no  aid  in  the  solu- 
tion of  the  question  before  us;  unless  the  claim  of  the  plaintiff 
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can  be  sustained  that  such  power  was  conferred  on  the  defendant 
by  section  63  of  the  Corporation  Act  of  1852  (S.  &  C.  301),  as 
amended,  which  confers  on  manufacturing  corporations  the  pow- 
ers enumerated  in  section  3  of  the  act,  and,  among  others,  the 
power  "to  acquire  and  convey  at  pleasure  all  such  real  and  per- 
sonal estate  as  may  be  necessary  or  convenient  to  carry  into  ef- 
fect the  objects  of  the  corporation."  We  think,  however,  that 
this  claim  cannot  be  maintained.  The  sole  object  of  the  defend- 
ant organization  was  "for  manufacturing  purposes;"  and  it  can- 
not be  said,  in  any  just  sense,  that  the  power  to  acquire  or  con- 
vey its  own  stock  was  either  necessary  or  convenient  "for  man- 
ufacturing purposes." 

The  doctrine  that  corporations,  when  not  prohibited  by  their 
charters,  may  buy  and  sell  their  own  stocks,  is  supported  by  a 
line  of  authorities ;  and  prominent  among  them  may  be  mentioned 
the  cases  of  Dupee  v,  Boston  Water  Power^X^o^ii4  Mass.  37, 
and  CP.&  S.  R.RrtJo.  v.  MarsaiUes,  ^4  ill.  145. ^^uc  nevertneiess^ 
we  think  the  decided  weight  of  authority  both  in  England  and  in 
the  United  States  is  against  the  existence  of  the  power,  unless 
conferred  by  exgregsjgj^ant  or  clear  implication.  The  foundation 
principle  upon  which  these  latter  cases  rest  is  that  a  corporation 
possesses  no  powers  except  such  as  are  conferred  upon  it  by  its 
charter,  either  by  express  grant  or  necessary  implication;  and 
this  principle  has  been  frequently  declared  by  the  Supreme  Court 
of  this  State;  and  by  no  court  more  emphatically  than  by  this 
court.  It  is  true,  however,  that  in  most  jurisdictions,  where  the 
right  of  a  corporation  to  traffic  in  its  own  stock  has  been  denied, 
an  exception  to  the  rule  has  been  admitted  to  exist,  whereby  a 
corporation  has  been  allowed  to  take  its  own  stock  in  satisfaction 
of  a  debt  due  to  it.  This  exception  is  supposed  to  rest  on  a  neces- 
sity which  arises  in  order  to  avoid  loss;  and  was  recognized  in 
this  State  as  early  as  Taylor  v,  Miami  Exporting  Co.,  6  Ohio,  176, 
and  has  been  incidentally  referred  to  as  an  existing  right  since  the 
adoption  of  our  present  Constitution.  State  v.  Building  Associa- 
tion, 35  Ohio  St.  258. 

But,  however  that  may  be,  the  right  of  a  corporation  to  traffic 
in  its  own  stock  at  pleasure  appears  to  us  to  be  inconsistent  with 
the  principle  of  the  provisions  of  the  present  Constitution,  article  13, 
section  3,  which  reads  as  follows :  "  Dues  from  corporations  shall 

ibe  secured  by  such  individual  liability  of  stockholders,  and  other 
means,  as  may  be  prescribed  by  law;  but,  in  all  cases,  each  stock- 
holder shall  be  liable,  over  and  above  the  stock  by  him  or  her 
owned,  and  any  amount  unpaid  thereon,  to  a  further  sum,  at  least 
equal  in  amount  to  such  stock."  Now,  it  is  just  as  plain  that  a 
business  or  trading  corporation  cannot  exist  without  stock  and 
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Stockholders,  as  it  is  that  the  creditors  of  such  corporations  are 
entitled  to  the  security  named  in  the  Constitution.  State  ex 
rel.  Att*y-Gen.  v.  Sherman,  22  Ohio  St.  411.  The  corporation  it- 
self cannot  be  a  stockholder  of  its  own  stock  within  the  meaning 
of  this  provision  of  the  Constitution.  Nobody  will  deny  this  prop- 
osition. And  if  a  corporation  can  buy  one  share  of  its  stock  at  pleas- 
ure, why  may  it  not  buy  every  share?  If  the  right  of  a  corporation 
to  purchase  its  own  stock  at  pleasure  exists  and  is  unlimited,  where 
is  the  provision  intended  for  the  benefit  of  creditors?  This  is 
not  the  security  to  which  the  Constitution  invites  the  creditors  of 
corporations.  I  am  aware  that  the  amount  of  stock  required  to 
be  issued  is  not  fixed  by  the  Constitution  or  by  statute,  and  also 
that  provision  is  made  by  statute  for  the  reduction  of  the  capital 
stock  of  corporations;  but  of  these  matters  creditors  are  bound 
to  take  notice.  They  have  a  right,  however,  to  assume  that 
stock  once  issued,  and  not  called  back  in  the  manner  provided  by 
law,  remains  outstanding  in  the  hands  of  stockholders  liable  to 
respond  to  creditors  to  the  extent  of  the  individual  liability  pre- 
scribed. In  this  view  it  matters  not  whether  the  stock  pur- 
chased by  the  corporation  that  issued  it  becomes  extinct  or  is 
held  subject  to  be  reissued.  It  is  enough  to  know  that  the  cor- 
poration, as  purchaser  of  its  own  stock,  does  not  afford  to  cred- 
itors the  security  intended.  And  surely,  if  the  law  forbids  the  or- 
ganization of  a  corporation  without  stock  because  the  required 
security  is  not  furnished,  it  cannot  be  that  having  brought  the 
corporation  into  existence,  it  invests  it  with  power  to  assume  at 
pleasure  the  identical  character  or  relation  to  the  public  that  was 
an  insurmountable  objection  to  the  giving  of  corporate  existence 
in  the  first  place. 

Plaintiff  in  error  lays  much  stress  on  the  averments  in  the  peti- 
tion, that  it  had  been  the  custom  of  the  corporation  that  its  offi- 
cers and  others,  actively  engaged  in  its  service,  should  be  holders 
of  shares  of  its  stock,  and  upon  ceasing  to  be  connected  with  the 
company  such  persons  had  been  accustomed  to  sell,  and  the  com- 
pany to  buy,  such  stock;  and  that  the  plaintiff  had  purchased  the 
stock  for  the  price  of  which  suit  was  brought  while  in  the  employ- 
ment of  defendant. 

We  cannot  see  why  these  averments  should  take  the  case  out 
of  the  general  rule. 

If  it  were  averred  that  the  plaintiff  had  purchased  this  stock 
from  the  defendant,  or  from  others,  under  an  agreement  with 
the  company  that  it  buy  the  same  from  him  when  he  quit  its  em- 
ployment, or  if  the  contract  of  purchase  by  the  defendant  had 
been  executed,  very  different  questions  would  arise. 

It  is  not  even  averred  that  the  plaintiff  relied  upon  such  cus- 
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torn  either  in  making  the  purchase,  or  the  sale,  of  the  stock;  so 
that,  in  fact,  he  is  unaffected  by  the  alleged  custom.  But  if  such 
custom  had  been  relied  on  by  the  plaintiff  when  he  purchased  the 
stockitwouldnothave  made  the  executory  contract  of  the  defend* 
ant  to  buy  the  stock  binding,  which,  without  such  custom,  would 
be  void.  The  usage  of  a  corporation  does  not  become  the  law  of 
its  existence,  or  the  measure  of  its  powers.  The  general  law  of 
the  State,  of  which  all  persons  are  presumed  to  have  knowledge, 
is  the  source  and  limit  of  all  its  powers  and  duties;  and  these 
cannot  be  varied  either  by  usage  or  contract.  The  doctrine  of 
estoppel  has  no  application  in  the  case.  Nor  is  there  any  such  equity 
in  the  case,  as  would  have  arisen  between  the  parties  in  case  the 
contract  had  been  executed. 
Judgment  affirmed. 


TREVOR   AND   Another,    Appellants,   v.    WHITWORTH 

AND  Another,  Respondents. 

In  the  House  of  Lords,  July  ii,  1887. 

[Reported  in  Law  Reports,  12  Appeal  Cases  409.] 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

James  Schofield  &  Sons,  Limited,  were  incorporated  in  1865 
under  the  Companies  Act  1862,  with  a  capital  of  £150,000  in  15,000 
Aares  of  £10  each.  The  objects,  as  stated  in  the  memorandum  of 
association,  were  to  acquire  and  carry  on  the  business  of  certain 
flannel  manufacturers,  and  any  other  businesses  and  transactions 
whicITthr^o'mpany  might  consider  to  be  in  any  way  conducive  or 
auxiliary  thereto,  or  proper  to  be  carried  on  in  connection  there- 
with. 

The  memorandum  did  not  authorize  the  company  to  purchase 
\  its  own  shares. 

Several  of  the  articles  of  association  dealt  with  the  purchase 
of  shares  by  the  company.  In  the  view  which  the  House  took  it 
is  necessary  to  refer  only  to  two. 

"  Art.  179.  Any  share  may  be  purchased  by  the  company  from 
any  person  willing  to  sell  it,  and  at  such  price,  not  exceeding  the 
then  marketable  value  thereof,  as  the  board  think  reasonable." 

"Art.  181.  Shares  so  purchased  may  at  the  discretion  of  the 
board  be  sold  or  disposed  of  by  them  or  be  absolutely  extin- 
guished, as  they  deem  most  advantageous  for  the  company." 

The  company  having  in  1884  gone  into  liquidation  in  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster,  a  claim  was 
made  against  the  company  by  the  respondents,  as  executors  of 
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Whitworth,  a  deceased  shareholder,  for  the  balance  of  the  price 
of  Whitworth's  shares  sold  by  the  executors  to  the  company  in 
1880,  and  not  wholly  paid  for.  The  circumstances  under  which 
the  purchase  in  question  and  other  purchases  by  the  company  of 
its  own  shares  were  effected  are  stated  in  the  judgments. 

A  summons  having  been  taken  out  by  the  appellants,  the  official 
liquidators,  to  determine  whether  the  claim  ought  to  be  allowed, 
the  Vice-Chancellor  of  the  County  Palatine  made  an  order  de- 
claring that,  without  prejudice  to  any  claim  by  the  claimants 
against  any  persons  other  than  the  liquidators  and  the  company, 
the  claim  against  the  company  ought  not  to  be  allowed. 

The  Court  of  Appeal  (Cotton,  Bowen,  and  Fry,  L.  JJ.)  reversed 
this  decision  and  allowed  the  claim.  Against  this  decision  the 
liquidators  now  appealed.  The  only  question  material  to  this  re- 
port being  the  general  question,  whether  such  a  company  can  pur- 
chase its  own  shares,  the  arguments  on  the  other  points  are 
omitted. 

Rigby,  Q.  C,  and  O.  Leigh  Clare  for  the  appellants. 

Romer,  Q  .C,  and  A.  C.  Maberley  for  the  respondents. 

Herschell,  L.  My  Lords,  three  questions  are  raised  by  this 
appeal :  First,  whether  certain  shares  in  James  Schofield  &  Sons, 
Limited,  were  purchased  by  G.  W.  Schofield  on  his  own  account, 
or  as  agent  for  the  company ;  secondly,  whether,  assuming  that 
they  were  purchased  for  the  company,  and  that  the  company  had 
power  to  buy  its  own  shares,  the  purchase  had  taken  place  in  ac- 
cordance with  the  articles  of  association ;  and  thirdly,  whether  the 
company  had  power  to  purchase  the  shares. 

James  Schofield  &  Sons,  Limited,  was  incorporated  under  the 
Companies  Acts  on  the  31st  of  May,  1865,  with  a  capital  of 
£150,000  in  15,000  shares  of  £10  each.  At  an  extraordinary  gen- 
eral meeting  of  shareholders  of  the  company  on  the  6th  of  May, 
1884,  it  was  resolved  that  the  company  should  be  wound  up  volun- 
tarily, and  on  the  15th  of  May  following  it  was  ordered  by  the 
Vice-Chancellor  of  the  County  Palatine  that  the  voluntary  wind- 
ing-up should  be  continued  under  the  supervision  of  the  court. 

By  an  affidavit  filed  on  the  ist  of  October,  1884,  the  respond- 
ents claimed  from  the  company  in  the  winding-up  £2873  ^^^'  A 
summons  was  taken  out  by  the  appellants  for  the  purpose  of  de- 
termining whether  this  claim  oiight  to  be  allowed.  Upon  the 
hearing  of  this  summons  the  claim  was  rejected  by  the  Vice- 
Chancellor,  but,  upon  appeal,  this  decision  was  reversed. 

On  the  1st  of  May,  1880,  G.  W.  Schofield  bought  from  the  re- 
spondents, who  were  the  executors  of  Robert  Whitworth,  a  de- 
ceased shareholder,  533  shares  in  the  company  (twenty-eight  fully 
paid  up,  500  with  £6  paid,  and  five  with  £5  paid)  for  the  price  of 
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£3305,  the  purchase-money  to  be  paid  within  three  years  then 
next,  at  such  time  as  the  buyers  should  appoint,  and  interest  at 
5  per  cent,  to  be  paid  by  the  buyers  until  completion.  Interest  was 
accordingly  paid  in  the  meantime,  and  on  the  3d  of  May,  1883, 
a  transfer  of  the  shares  was  executed  by  the  vendors  and  G.  W. 
Schofield. 

On  the  sth  of  May  a  receipt  was  given  to  G.  W.  Schofield  for 
the  sum  of  £3305  for  shares  bought.  But  £505  only  having  been 
in  fact  paid,  a  promissory  note  was  on  the  same  day  given  to  the 
appellants  for  £2800  "  deposited  on  loan  at  5  per  cent,  per  annum, 
interest  from  date."  This  was  signed  "  for  J.  Schofield  &  Sons, 
Limited.    G.  W.  Schofield,  directors." 

I  pass  now  to  the  main  question  in  this  case,  which  is  one  of 
great  and  general  importance,  whether  the  company  had  power 
to  purchase  the  shares.^  The  result  of  the  judgment  in  the  court 
below  is  certainly  somewhat  startling.  The  creditors  of  the  com- 
pany which  is  being  wound  up,  who  have  a  right  to  look  to  the 
paid-up  capital  as  the  fund  out  of  which  their  debts  are  to  be  dis- 
charged, find  coming  into  competition  with  them  persons  who,  in 
respect  only  of  their  having  been,  and  having  ceased  to  be,  share- 
holders in  the  company,  claim  that  the  company  shall  pay  to  them 
a  part  of  that  capital.  The  memorandum  of  association,  it  is  ad- 
mitted, does  not  authorize  thepul^ase  by  the  company  of  its  own 
shares.  It  states,  as  the  objects  for  which  the  company  is  estab- 
lished, the  acquiring  certain  manufacturing  businesses  and  the  un- 
dertaking and  carrying  on  the  businesses  so  acquired,  and  any 
other  business  and  transaction  which  the  company  consider  to  be 
in  any  way  auxiliary  thereto,  or  proper  to  be  carried  on  in  con- 
nection therewith. 

It  cannot  be  questioned,  since  the  case  of  Ashbury  Railway 
Carriage  and  Iron  Co.  v.  Riche,  Law  Rep.  7  H.  L.  653,  that  a 
company  cannot  employ  its  funds  for  the  purpose  of  any  trans- 
actions which  do  not  come  within  the  objects  specified  in  the 
memorandum,  and  that  a  company  cannot  by  its  articles  of  asso- 
ciation extend  its  power  in  this  respect.  These  propositions  are 
not  and  could  not  be  impeached  in  the  judgments  of  the  Court  of 
Appeal,  but  it  is  said  to  be  settled  by  authority,  that  although  a 
company  could  not  under  such  a  memorandum  as  the  present,  by 
articles  authorize  a  trafficking  in  its  own  shares,  it  might  au- 
thorize the  board  to  buy  its  shares  "  whenever  they  thought  it 
desirable  for  the  purposes  of  the  comMiny,"  or  "  in  cases  where 
it  was  incidental  to  the  legitimate  object  of  the  company  that  it 
should  do  so."  The  former  is  Lord  Justice  Cotton's  expression; 
the  latter  that  of  Lord  Justice  Bowen. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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I  will  first  consider  the  question  apart  from  authority,  and 
then  examine  the  decisions  relied  on.^ 

The  Companies  Act  1862  requires  (sec.  8)  that  in  the  case  of 
a  company  where  the  liability  of  the  shareholders  is  limited,  the 
memorandum  shall  contain  the  amount  of  the  capital  with  which 
the  company  proposes  to  be  registered,  divided  into  shares  of  a 
certain  fixed  amount ;  and  provides  (sec.  12)  that  such  a  company 
may  increase  its  capital  and  divide  it  into  shares  of  larger  amount 
than  the  existing  shares,  or  convert  its  paid-up  shares  into  stock, 
but  that  "  save  as  aforesaid,  no  alteration  shall  be  made  by  any 
company  in  the  conditions  contained  in  its  memorandum  of  asso- 
ciation." 

What  is  the  meaning  of  the  distinction  thus  drawn  between  a 
company  without  limit  on  the  liability  of  its  members  and  a  com- 
pany where  the  liability  is  limited,  but,  in  the  latter  case,  to  assure 
to  those  dealing  with  the  company  that  the  whole  of  the  subscribed 
capital,  unless  diminished  by  expenditure  upon  the  objects  defined 
by  the  memorandum,  shall  remain  available  for  the  discharge  of 
its  liabilities?    The  capital  may,  no  doubt,  be  diminished  by  ex- 
penditure upon  and  reasonably  incidental  to  all  the  objects  spe- 
cified.   A  part  of  it  may  be  lost  in  carrying  on  the  business  opera- 
tions authorized.    Of  this  all  persons  trusting  the  company  areX 
aware,  and  take  the  risk.    But  I  think  they  have  a  right  to  rely,    \ 
and  were  intended  by  the  legislature  to  have  a  right  to  rely,  on     I 
the  capital  remaining  undiminished  by  any  expenditure  outside    / 
these  limits,  or  by  the  return  of  any  part  of  it  to  the  shareholders. 

Experience  appears  to  have  shown  that  circumstances  might 
occur  in  which  a  reduction  of  the  capital  would  be  expedient.  Ac- 
cordingly, by  the  act  of  1867  provision  was  made  enabling  a  com- 
pany under  strictly  defined  conditions  to  reduce  its  capital.  Noth- 
ing can  be  stronger  than  these  carefully-worded  provisions  to 
show  how  inconsistent  with  the  very  constitution  of  a  joint-stock 
company,  with  limited  liability,  the  right  to  reduce  its  capital  was 
considered  to  be. 

Let  me  now  invite  your  Lordships'  attention  to  the  facts  of  the 
present  case.  The  company  had  purchased,  prior  to  the  date  of 
the  liquidation,  no  less  than  4142  of  its  own  shares ;  that  is  to  say, 
considerably  more  than  a  fourth  of  the  paid-up  capital  of  the 
company  had  been  either  paid,  or  contracted  to  be  paid,  to  share- 
holders, in  consideration  only  of  their  ceasing  to  be  so.  I  am 
quite  unable  to  see  how  this  expenditure  was  incurred  in  respect 
of  or  as  incidental  to  any  of  the  objects  specified  in  the  memo- 
randum. And,  if  not,  I  have  a  difficulty  in  seeing  how  it  can  be 
justified.     If  the  claim  under  consideration  can  be  supported,  the 

*The  examination  of  decisions  has  been  omitted. — Ed. 
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result  would  seem  to  be  this,  that  the  whole  of  the  shareholders, 
with  the  exception  of  those  holding  seYfinJa^ividual  shares,  might 
now  be  claiming  payment  of  the  sums  paidupolf'lftftir^shares  as 
against  the  creditors,  who  had  a  right  to  look  to  the  moneys  sub- 
scribed as  the  source  out  of  which  the  company's  liabilities  to  them 
were  to  be  met.  And  the  stringent  precautions  to  prevent  the  re- 
duction of  the  capital  of  a  limited  company,  without  due  notice 
and  judicial  sanction,  would  be  idle  if  the  company  might  pur- 
chase its  own  shares  wholesale,  and  so  effect  the  desired  result. 
I  do  not  think  it  was  disputed  that  a  company  could  not  enter 
upon  such  a  transaction  for  the  purpose  of  reducing  its  capital,  but 
it  was  suggested  that  it  might  do  so,  if  that  were  not  the  object, 
but  it  was  considered  for  some  other  reason  desirable  in  the  inter- 
est of  the  company  to  do  so.  To  the  creditor,  whose  interests,  I 
think,  sees.  8  and  12  of  the  Companies  Act  were  intended  to  pro- 
tect, it  makes  no  difference  what  the  object  of  the  purchase  is.  The 
result  to  him  is  the  same.  The  shareholders  receive  back  the 
moneys  subscribed,  and  there  passes  into  their  pockets  what  before 
existed  in  the  form  of  cash  in  the  coffers  of  the  company,  or  of 
buildings,  machinery,  or  stock  available  to  meet  the  demands  of 
the  creditors. 

What  was  the  reason  which  induced  the  company  in  the  pres- 
ent case  to  purchase  its  shares?  If  it  was  that  they  might  sell 
them  again,  this  would  be  a  trafficking  in  the  shares,  and  clearly 
unauthorized.  If  it  was  to  retain  them,  this  would  be  to  my  mind 
<  an  indirect  method  of  reducing  the  capital  of  the  company.  The 
only  suggestion  of  another  motive  (and  it  seems  to  me  to  be  a 
suggestion  unsupported  by  proof)  is  that  this  was  intended  to  be 
a  family  company,  and  that  the  directors  wanted  to  keep  the  shares 
as  much  as  possible  in  the  hands  of  those  who  were  partners,  or 
who  were  interested  in  the  old  firm,  or  of  those  persons  whom  the 
directors  thought  they  would  like  to  be  among  this  small  number 
of  shareholders.  I  cannot  think  that  the  emplo)rment  of  the  com- 
pany's money  in  the  purchase  of  shares  for  any  such  purpose  was 
legitimate.  The  business  of  the  company  was  that  of  manufac- 
turers of  flannel.  In  what  sense  was  the  expenditure  of  the  com- 
pany's money  in  this  way  incidental  to  the  carrying  on  of  such  a 
business,  or  how  could  it  secure  the  end  of  enabling  the  business 
to  be  more  profitably  or  satisfactorily  carried  on?  I  can  quite 
understand  that  the  directors  of  a  company  may  sometimes  desire 
that  the  shareholders  should  not  be  numerous,  and  that  they 
should  be  persons  likely  to  leave  them  with  a  free  hand  to  carry 
on  their  operations.  But  I  think  it  would  be  most  dangerous  to 
countenance  the  view  that,  for  reasons  such  as  these,  they  could 
legitimately  expend  the  moneys  of  the  company  to  any  extent  they 
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please  in  the  purchase  of  its  shares.  No  doubt  if  certain  share- 
holders are  disposed  to  hamper  the  proceedings  of  the  company, 
and  are  willing  to  sell  their  shares,  they  may  be  bought  out ;  but 
this  must  be  done  by  persons,  existing  shareholders  or  others,  who 
can  be  induced  to  purchase  the  shares,  and  not  out  of  the  funds  of 
the  company. 

It  is  urged  that  the  views  I  have  expressed  are  inconsistent 
with  the  forfeiture  and  surrender  of  shares  in  a  company.  I  do 
not  think  so.  The  forfeiture  of  shares  is  distinctly  recognized 
by  the  Companies  Act,  and  by  the  articles  contained  in  the  sched- 
ule, which  in  the  absence  of  other  provisions  regulate  the  manage- 
ment of  a  limited  liability  company.  It  does  not  involve  any  pay- 
ment by  the  company,  and  it  presumably  exonerates  from  future 
liability  those  who  have  shown  themselves  unable  to  contribute 
what  is  due  from  them  to  the  capital  of  the  company.  Surrender 
no  doubt  stands  on  a  different  footing.  But  it  also  does  not  in- 
volve any  payment  out  of  the  funds  of  the  company.  If  the  sur- 
render were  made  in  consideration  of  any  such  payment  it  would 
be  neither  more  nor  less  than  a  sale,  and  open  to  the  same  objec- 
tions. If  it  were  accepted  in  a  case  when  the  company  were  in  a 
position  to  forfeit  the  shares,  the  transaction  would  seem  to  me 
perfectly  valid.  There  may  be  other  cases  in  which  a  surrender 
would  be  legitimate.  As  to  these  I  would  repeat  what  was  said 
by  the  late  Master  of  the  Rolls  in  In  re  Dronfield,  etc.,  Co.,  17  Ch. 
D.  76 :  "  It  is  not  for  me  to  say  what  the  limits  of  surrender  are 
which  are  allowable  under  the  act,  because  each  case  as  it  arises 
must  be  decided  upon  its  own  merits." 

I  move  your  Lordships  that  the  judgment  appealed  from  be 
reversed,  and  the  judgment  of  the  Vice-Chancellor  restored,  and 
that  the  respondents  do  pay  to  the  appellants  the  costs  in  the  Court 
of  Appeal  and  in  this  House,  and  do  repay  to  the  appellants  any 
moneys  and  costs  received  from  them.* 


MORGAN  V.  LEWIS. 
In  the  Supreme  Court  of  Ohio,  January  26,  1888. 

[Reported  in  46  Ohio  State  Reports  i.] 

Reserved  from  the  District  Court  of  Stark  County. 

The  action  below  was  commenced  by  Lewis,  one  of  the  de- 
fendants in  error,  against  the  Alliance  Rolling  Mill  Co.  and  other 
defendants  alleged  to  be  stockholders  in,  or  creditors  of,  the  com- 

*The  concurring  opinions  of  Lords  Watson,  Fitzgerald,  and  Macnagh- 
ten  have  been  omitted. — Ed. 
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pany,  for  the  purpose  of  enforcing  the  statutory  liability  of  the 
stockholders  to  contribute  to  the  payment  of  the  debts  of  the  cor- 
poration, which  was  alleged  to  be  insolvent,  and  to  have  assigned 
its  property  and  ceased  to  do  business. 

The  case  was  referred ;  there  was  a  trial  before  the  referee,  and 
Morgan,  the  plaintiff  in  error,  was  held  as  a  stockholder.  He  ex- 
cepted, and  had  a  bill  of  exceptions  signed  by  the  referee.  On 
hearing,  the  Court  of  Common  Pleas  affirmed  the  referee's  report, 
Morgan  excepting.  He  then  presented  a  petition  in  error  in  the 
district  court  where  the  case  was  reserved  for  decision  in  this 
court. 

In  Morgan's  answer  he  says : 

"  That  many  years  ago,  to  wit :  About  the  year  1870,  he  owned 
about  two-hundred  shares  of  stock  in  said  company  and  no  more. 
That  soon  thereafter,  to  wit:  On  or  about  January  i,  1871,  he 
sold  and  disposed  of  all  his  stock  in  said  company  and  ceased  to 
be  a  stockholder  therein.  .  .  .  He  denies  that  the  indebted- 
ness described  in  the  petition,  or  any  portion  thereof,  was  con- 
tracted while  he  was  a  stockholder  in  said  company,  and  he  de- 
nies that  any  indebtedness  held  by  the  defendants  who  claim  to 
be  creditors  of  said  company,  or  by  any  other  person  making 
claims  in  this  action  to  be  a  creditor  or  creditors  of  said  company, 
was  contracted  during  the  time  that  he  was  a  stockholder  in  said 
company,  or  until  many  years  after  he  had  ceased  to  be  such 
stockholder.  He  alleges  the  fact  to  be  that  all  debts  existing 
against  said  company,  during  the  whole  time  that  he  was  a  stock- 
holder therein,  have  long  since  been  fully  paid."  .  .  .  Issue 
was  joined  with  these  averments. 

Upon  the  trial  before  the  referee,  Morgan  offered  to  prove  that 
prior  to  the  time  the  Alliance  Rolling  Mill  Co.  acquired  title  to 
the  furnace  property  the  property  was  principally  owned  by 
the  defendant,  Morgan,  and  that  for  his  interest  in  the 
furnace  property  the  Alliance  Rolling  Mill  Co.  issued  to  the 
defendant,  Morgan,  stock  in  the  Rolling  Mill  Co.,  which  stock  was 
the  same  stock  which  was  afterward  transferred  by  the  defendant, 
Morgan,  to  the  Alliance  Rolling  Mill  Co.  in  consideration  of  the 
retransfer  to  him  of  the  furnace  property.  And  further  offered 
to  prove,  that  after  the  Alliance  Rolling  Mill  Co.  acquired  title  to 
the  furnace  property,  the  furnace  not  proving  as  successful  and 
profitable  as  had  been  expected,  some  of  the  stockholders  were 
dissatisfied  with  the  purchase  from  Morgan,  and  contentions  arose 
among  them,  and  the  defendant,  Morgan,  was  blamed  by  many  of 
them  for  having  gotten  the  company  into  the  purchase  and  was  re- 
quested to  take  the  property  off  their  hands  and  pay  for  it  in  stock 
of  the  company ;  and  that  Morgan,  for  the  sake  of  settling  such 
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contentions  and  dissatisfaction,  did  purchase  the  furnace  and  pay 
for  it  in  stock  which  had  been  issued  to  him  as  shown  by  the 
record.  And  thereupon  the  referee  sustained  the  objection  to  the 
evidence  so  offered,  and  defendant,  Morgan,  excepted. 

It  was  testified  to  before  the  referee,  and  not  contradicted, 
that  Morgan  transferred  his  stock  to  the  company  and  the  lat- 
ter deeded  to  him  the  furnace  property,  of  which  he  took  imme- 
diate possession,  and  which  he  continued  to  hold  and  use  as  his 
own. 

No  action  has  been  taken  looking  to  the  subjection  of  this  fur- 
nace property  to  the  payment  of  the  claims  of  any  creditors,  but 
all  parties  have  treated  it  as  if  it  were  the  property  of  Morgan 
since  it  was  so  deeded  to  him. 

In  his  report  the  referee  finds  that  between  February  5,  1867, 
and  January  2,  1871,  Morgan  became  the  legal  owner  and  holder 
of  $116,583  worth  (at  par  value)  of  stock  in  the  company.  That 
on  the  17th  of  January,  1872,  "  by  a  resolution  of  the  said  board  of 
directors,  the  president  of  said  corporation,  by  deed  duly  executed, 
deeded  the  furnace  property  mentioned  in  said  proposition  to  said 
David  Morgan,  and  on  the  same  day  said  David  Morgan  signed 
powers  of  attorney  in  blank,  transferring  said  stock,  and  delivered 
up  the  certificates  of  the  same  to  the  secretary  of  the  corporation, 
who  wrote  the  word  '  cancelled  *  on  the  face  of  each  certificate, 
and  inserted  said  certificates  in  the  stock  certificate  book  of  the 
corporation,  as  surrendered  stock. 

**  That  at  the  time  of  said  delivery  of  said  certificates  of  stock  to 
said  corporation  said  David  Morgan  was  the  legal  owner  of  said 
stock  represented  thereby. 

"  That  said  stock  so  delivered  and  intended  to  be  surrendered 
to  said  corporation,  was  never  afterward  represented,  and  the 
same  was  completely  merged  in  said  corporation,  and  the  capital 
stock  of  said  corporation  was  treated  by  the  directors  as  reduced 
by  the  amount  of  $1 16,583. 

"  Said  transaction  was  with  the  directors  of  said  corporation 
alone,  and  without  any  submission  of  the  same  to,  or  vote  on  the 
same  by,  the  general  stockholders  of  said  corporation,  and  with- 
out any  knowledge  or  assent  of  the  general  stockholders,  and  that 
no  certificate  of  decrease  was  filed  with  the  Secretary  of  State  as 
required  by  statute,  nor  was  any  notice  of  the  action  of  the  direc- 
tors ever  given. 

"  That  at  the  time  of  said  attempted  surrender  said  corporation 
was  reported  to  be  solved. 

"  That  said  David  Morgan  bought  said  property  from,  and  in- 
tended to  transfer  said  stock  to,  said  corporation  in  good  faith  and 
without  fraudulent  intent. 
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CONCLUSIONS  OF  LAW. 

"  The  transfer  of  this  stock  to  the  corporation  had  the  effect 
of  reducing  the  capital  stock  of  the  corporation ;  the  directors  of 
the  corporation  did  not  have  the  power  to  thus  reduce  the  capital 
stock,  and  such  transfer  is  void  and  of  no  effect,  and  left  the  title 
to  said  $116,583  of  stock  precisely  where  it  had  been,  and  the  same 
as  if  no  effort  had  been  made  to  transfer  the  same. 

"  Unless  the  power  to  buy  its  own  stock  is  expressly  conferred 
in  its  charter,  a  corporation  cannot  deal  in  its  own  stock,  and  such 
transactions  are  void. 

"  The  fund  arising  from  the  individual  liability  of  stockholders 
is  a  trust  fund  set  apart  under  our  Constitution  and  statutes  for 
the  benefit  of  creditors,  and  the  directors  by  no  arrangement  or 
dealing  whatever  can  affect  or  impair  this  fund. 

"  I  find  David  Morgan  liable  on  account  of  said  stock,  to  con- 
tribute to  the  payment  of  the  claims  of  the  creditors  of  said  cor- 
poration, to  the  amount  of  $116,583." 

The  referee  finds  in  another  connection  that  the  capital  stock  of 
the  company  was  increased  from  time  to  time,  until  in  December, 
1870,  when  it  was  increased  to  $450,000. 

The  fact  that  Morgan  took  immediate  possession  of  the  furnace 
property  upon  its  conveyance  to  him,  is  not  found  by  the  referee, 
and  does  not  seem  to  have  entered  into  the  consideration  of  the 
case  by  him,  or  by  the  Court  of  Common  Pleas. 

It  also  appeared  in  the  case  that  the  claims  of  creditors  all  ac- 
crued after  the  transfer  by  Morgan  of  his  stock  to  the  company, 
and  of  the  furnace  property,  by  the  latter,  to  him. 

Stevenson  Burke  and  William  B.  Sanders  for  plaintiff  in  error. 

IV,  A.  Walden  and  /.  F,  Hoffman  for  defendant  in  error. 

Owen,  Ch.  J.  We  are  of  opinion,  however,  that  the  referee 
erred  in  excluding  the  evidence  which  Morgan  offers,  to  throw 
light  upon  the  transaction  by  which  he  assumed  to  acquire  the  fur- 
nace, and  transfer  his  stock  to  the  company.^ 

The  contention  of  Morgan,  in  this  respect,  is  not  answered  by 
the  proposition  that  the  only  purpose  of  offering  the  rejected  proof 
was  to  show  that  the  transaction  was  in  good  faith,  and  that  this 
already  sufficiently  appeared.  We  have  no  disposition  to  call  in 
question  the  general  and  well  recognized  principle  that  a  corpo- 
ration cannot  buy  its  own  stock.  It  is  conceded  that  this  principle 
proceeds  upon  a  want  of  power,  rather  than  upon  any  express 
prohibition  in  its  charter.  With  this  general  principle  conceded, 
however,  the  right  of  a  corporation  to  take  its  own  stock  in  satis- 
faction of  a  debt  due  to  it,  has  long  been  recognized  in  this  State. 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ea 
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This  has  been  recognized  as  an  exception  supposed  to  rest  upon 
the  necessity  of  avoiding  loss.  Coppin  v,  Greenlees,  38  Ohio  Stat. 
279.  It  is,  nevertheless,  a  relaxation  of  the  general  rule.  It  is,  of 
course,  because  of  the  necessity  of  avoiding  loss,  and  not  because 
it  is  for  the  satisfaction  of  a  debt,  that  the  exception  is  recognized. 
If  the  same  or  a  like  necessity  of  avoiding  loss  should  arise  in  any 
of  the  transactions  of  the  company,  it  could  not,  with  any  show 
of  reason,  be  contended  that  the  application  of  this  principle  of 
necessity  should  be  limited  by  any  iron  rule  to  the  case  of  taking 
stock  for  an  otherwise  hopeless  debt. 

The  evidence  which  Morgan  offered,  and  the  referee  rejected, 
tended  to  establish,  in  substance,  that  Morgan  had  traded  to  the 
company  this  furnace  property  for  stock ;  that  the  furnace  prom- 
ised to  prove  a  failure,  or,  at  best,  a  disappointing  and  unsatisfac- 
tory venture.  Contentions  arose  over  the  transaction,  between 
Morgan  and  some  of  the  stockholders.  Many  of  them  blamed 
him  for  having  induced  the  company  to  make  the  purchase. 
Thereupon  they — "  many  stockholders  " — simply  proposed  a  re- 
scission of  the  contract  of  purchase ;  that  Morgan  take  back  the 
furnace  and  restore  to  the  company  the  stock  he  had  received  for 
it.  The  company  was  out  of  debt.  Nobody  could  possibly  be  hurt 
by  a  rescission  of  this  contract  which  had  caused  so  much  discon- 
tent and  contention,  and  which  promised  to  be  a  losing  venture  for 
the  company  and  Morgan's  fellow  stockholders.  This  proof  would 
have  established  something  beyond  the  mere  good  faith  of  the 
transaction.  It  would  have  tended  to  establish  the  fact  that  Mor- 
gan yielded  to  the  importunities  of  many  stockholders  to  rescind  a 
bargain  and  set  at  rest  an  unfortunate  controversy  which  was 
rapidly  breeding  discord  among  the  stockholders. 

The  finding  of  the  referee,  that  this  transaction  itself  worked  a 
reduction  of  the  capital  stock  of  the  company,  is  not  tenable. 
There  was  nothing  in  the  way  of  the  company  reissuing  this 
stock  or  its  equivalent  to  others  who  may  have  desired  it.  There 
was  nothing  in  the  fact  that  these  certificates  were  marked  "  can- 
celled "  on  the  face,  by  the  secretary  of  the  company,  and  by  him 
treated  as  surrendered  stock,  to  authorize  the  finding  that  the 
capital  stock  of  the  company  was  reduced.  This  was  no  part 
of  the  transaction  with  Morgan,  and  there  was  nothing  in  the  fact 
of  the  re-exchange  of  the  stock  for  the  furnace  which  called  upon 
the  officers  of  the  company  to  treat  the  stock  as  cancelled,  or  the 
capital  pro  tanto  reduced.  Green's  Brice's  Ultra  Vires,  2d  ed.,  191, 
192.  This  conclusion  is  not,  in  principle,  qualified  by  the  fact 
that  the  stock  was  not  in  fact  thereafter  represented.  Then, 
we  should  not  lose  sight  of  the  fact  that  there  was  an  executed 
transaction.     The  exchange— or    the    re-exchange,  rather — ^had 
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been  made,  possession  of  the  furnace  taken  by  Morgan,  and  re- 
tained by  him  for  years  before  the  transaction  was  questioned  by 
any  one.  To  this  day  it  has  remained  free  from  direct  attack. 
Certainly,  the  possession  by  Morgan  of  this  property  which  had 
theretofore  been  in  the  possession  of  the  company,  was  a  cir- 
cumstance proper  to  be  considered  with  other  facts  in  the  case. 
It  at  least  helps  us  to  distinguish  it  from  the  case  of  Coppin  v. 
Greenlees,  38  Ohio  Stat.  275,  relied  upon  by  defendants  in  error. 
In  that  case  it  was  held  that :  "  An  executory  agreement  between 
a  manufacturing  corporation  of  this  State  and  one  of  the  stock- 
holders, for  the  purchase  of  the  stock  of  such  corporation,  by  the 
former  from  the  latter,  cannot  be  enforced,  either  by  action  for 
specific  performance  or  for  damages.''  That  this  presents  a  very 
diflFerent  case  from  one  of  an  executed  contract  is  emphasized  by 
the  following  language  of  Mcllvaine,  J.,  by  whom  the  opinion 
was  prepared :  "  If  it  were  averred  that  the  plaintiff  had  pur- 
chased this  stock  from  the  defendant,  or  from  others,  under  an 
agreement  with  the  company  that  it  buy  the  same  from  him  when 
he  quit  its  employment,  or  if  the  contract  of  purchase  by  the  de- 
fendant had  been  executed,  very  different  questions  would  arise." 
In  State  v.  Building  Association,  35  Ohio  Stat.  263,  the  general 
principle  that  a  corporation  may  not  traffic  in  its  own  stock  is  rec- 
ognized. Yet  in  the  same  connection  it  is  said:  "  We  do  not 
deny  that  a  corporation  has  power  to  receive  shares  of  its  stock  as 
security  for  a  debt  or  other  similar  purposes."  26  Ga.  28 ;  84  111. 
145 ;  17  N.  Y.  507 ;  1 14  Mass.  37 ;  18  Vt.  131.  It  is  apparent  from 
the  foregoing  that  no  inflexible  rule  has  been  recognized  by  this 
court,  that  a  corporation  may  not  in  any  case,  nor  for  any  purpose, 
receive  its  own  stock.  On  the  contrary,  the  way  is  left  open  for 
the  application  of  exceptions  to  the  general  rule  in  proper  cases. 
It  is  one  of  the  established  facts  in  the  case  that  all  the  debts  which 
are  sought  to  be  satisfied  by  this  proceeding  were  contracted  sub- 
sequently to  the  transaction  which  is  assailed.  The  transfer  of  the 
furnace  property  from  the  possession  of  the  company  to  that  of 
Morgan  was  a  fact  to  which  persons  giving  credit  to  the  company 
could  not  safely  close  their  eyes.  The  inquiry  which  it  would  nat- 
urally excite  would  have  led  to  the  information  that  the  trade  by 
which  the  company  secured  the  furnace,  and  Morgan  the  stock, 
had  simply  been  rescinded  and  the  property — stock  and  furnace — 
re-exchanged.  It  being  the  law  of  our  State  that  there  are  ex- 
ceptions to  the  general  rule  that  corporations  may  not  deal  in 
their  own  stock,  all  persons  dealing  with  this  company  must  be 
held  to  have  done  so  in  the  light  of  this  state  of  the  law.  All  per- 
sons are  as  much  presumed  to  know  of  exceptions  to  a  principle 
as  of  the  principle  itself.    The  slightest  inquiry  would  have  re- 
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vealed  the  fact,  that,  as  between  himself  and  the  company,  Morgan 
did  not  sustain  the  relation  of  stockholder,  at  the  time  these  debts 
were  contracted. 

In  the  light  of  this  state  of  adjudication  in  this  court,  we  do  not 
hesitate  to  say  that  the  peculiar  state  of  circumstances,  which 
Morgan  offered  to  prove  before  the  referee,  ought  to  have  been 
received  in  evidence  and  considered  in  the  light  of  other  facts 
which  did  appear,  in  order  that  the  referee  and  courts  could  have 
had  an  opportunity  to  say  whether  they  did  not  bring  the  case 
within  some  of  the  well  founded  exceptions  to  the  wise  and  well 
established  general  rule. 

Judgment  reversed  and  cause  remanded. 

Spear,  J.,  dissents  from  the  second  proposition  of  the  syllabus, 
and  the  judgment  of  reversal. 


WILLIAM  S.  VENT  and  Another  v.  DULUTH  COFFEE  & 

SPICE  CO. 

In  the  Supreme  Court  of  Minnesota,  May  5,  1896. 

[Reported  in  64  Minnesota  Reports  307.] 

Api»eal  bv  defendant  from  an  order  of  the  District  Court  for 
St.  Louis  County,  Ensign,  J.,  denying  a  motion  for  judgment  not^ 
withstanding  the  verdict  from  an  order  denying  a  motion  for  a 
new  trial.     Affirmed. 

Cotton,  Dibell  &  Reynolds  for  appellant. 

Henry  S.  Mahon  and  /.  L.  Washburn  for  respondents. 

Canty,  J.  On  April  23,  1894,  plaintiffs  and  the  defendant  cor- 
poration (then  called  the  Smith  &  Coulter  Spice  Co.)  entered  into 
the  following  agreement :  "  Parties  of  the  first  part  [plaintiffs] 
agree  to  take  five  thousand  ($5000)  dollars'  worth  of  capital  stock 
of  the  Smith  &  Coulter  Spice  Co.'s  stock  at  par  value,  to  be  paid 
for  on  or  before  May  ist,  '94,  which  is  to  represent  one- fourth  in- 
terest in  all  assets  of  the  company  at  this  date.  Parties  of  the  sec- 
ond part  [defendant]  agree  that  on  April  ist,  1895,  if  said  parties 
of  the  first  part  are  dissatisfied  with  the  said  stock  or  interest  in 
said  company,  that  the  said  Smith  &  Coulter  Spice  Co.  will  take 
stock  from  said  parties  of  the  first  part,  and  pay  them  par  value 
in  cash  for  said  stock,  or  interest  in  said  company ;  parties  of  the 
first  part  to  give  notice  by  April  15th,  1895,  and  parties  of  the  sec- 
ond part  to  have  sixty  days  from  said  notice  to  pay  for  said  stock." 
Pursuant  to  this  agreement,  defendant  issued  the  $5000  o.f  its 
stock  to  plaintiffs,  who  paid  for  the  same  in  full.    The  name  of 
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the  defendant  has  since  been  changed  to  the  Duluth  Coffee  &  Spice 
Co.  On  April  i,  1895,  plaintiffs  notified  defendant  that  they  were 
dissatisfied  with  the  stock,  offered  to  return  the  same,  and  de- 
manded that  they  be  paid  the  price  of  the  same.  On  April  14  the 
demand  was  renewed,  and  the  stock  again  offered  to  defendant. 
Defendant  has  not  accepted  the  stock,  or  paid  for  the  same,  and 
after  the  sixty  days  mentioned  in  the  contract,  this  action  was 
brought  to  recover  the  $5000  so  paid  for  the  stock.  On  the  trial 
the  court  ordered  a  verdict  for  plaintiffs  for  the  amount  claimed. 
From  an  order  denying  its  motion  for  a  new  trial,  defendant  ap- 
peals. 

We  are  of  the  opinion  that  the  evidence  conclusively  establishes 
all  of  the  foregoing  facts,  and  the  only  point  raised  by  appellant 
worthy  of  consideration  is  the  contention  that  the  part  of  the  con- 
tract by  which  defendant  agreed  to  purchase  or  accept  a  surrender 
of  its  own  stock  is  ultra  vires  and  void.  There  is  no  express  pro- 
vision in  its  articles  of  incorporation  authorizing  defendant  to  buy 
or  deal  in  its  own  stock,  and  whether  an  original,  in^^ppnd^n^jYwi- 
tract,  by  which  it  agreeHtn  ptirrhas^  its  own  stock,  would  be  ultra 
vires,  we-ncedTrof^onsiderT  This  is  not  such  a  case.  This  pro- 
visioir-of  the  contract  constituted  a  material  and  substantial  part 
of  the  consideration  and  inducement  lor  the  purchase  of  the  stock 
by  plaintiffs,  and  if  the  provision  is  void,  it  seems  to  us  that  it 
vitiates  the  whole  contract,  and  is  a  sufficient  reason  for  the  re- 
scission of  that  contract  and  the  return  of  the  purchase  price,  which 
purchase  price  plaintiffs  are  demanding.  But  the  better  opinion, 
it  seems  to  us,  is  that  which  holds  the  original  contract  to  be  a  con- 
ditional sale,  with  the  option  to  revoke  or  rescind  in  the  purchaser. 
In  Browne  v.  St.  Paul  Plow  Works,  62  Minn.  90,  64  N.  W.  66, 
we  held  that  a  similar  contract  was  not  ultra  vires.  There  is  no 
question  here  as  to  the  rights  of  the  creditors. 

Order  affirmed. 


V 


Section  IX. — Power  to  Take  and  Hold  Stock  in  Another 

CORPOR.\TION. 

THE  CENTRAL  RAILROAD  CO.  et  al.,  Plaintiffs  in  Error 
v.  STEPHEN  COLLINS  et  al.,  Defendants  in  Error. 

In  the  Supreme  Court  of  Georgia,  December  Term,  1869. 

[Reported  in  40  Georgia  Reports  582.] 

Lyon,  De  Graff enried  &  Irmn;  Jackson,  Lawton  &  Bassinger; 
Hartridge  &  Chisolm,  Harden  &  Levy,  Johnson  &  Montgomery 
for  plaintiffs  in  error. 
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Whittle  &  Gustin,  R.  Toombs,  Nesbits  &  Jackson,  W.  H,  Hull, 
L  L.  Harris,  O,  A,  Lochrane  for  defendants. 

McCay,  J.^  This  is  a  bill  filed  by  certain  stockholders  in  the 
Central  Railroad,  certain  stockholders  in  the  Southwestern  Rail- 
road, and  certain  other  persons  who  claim  to  come  before  the  court 
as  citizens  of  the  State  of  Georgia,  and  as  such  to  be  interested  in 
the  relief  sought  by  the  bill. 

The  substance  of  the  charges  is  that  the  Central  Railroad  and 
Banking  Co.,  and  the  Southwestern  Railroad  Co.,  the  former  char- 
tered to  build  and  maintain  a  railroad  from  Savannah  to  Macon, 
and  the  latter  chartered  to  build  and  maintain  a  railroad  from 
Macon  to  the  Chattahoochee  River,  are  about  to  purchase  from  the  ^ 

city  of  Savannah,  certain  stock,  including  twelve  thousand  three  f^  ^  ^ 
hundred  and  eighty-three  shares  in  the  Atlantic  &  Gulf  Railroad 
Co.,  a  company  chartered  to  build  a  railroad  from  Savannah  to 
Bainbridge,  with  the  intent  and  purpose  on  the  part  of  these  two 
companies  to  use  the  stock  thus  purchased  to  affect  the  manage- 
ment of  the  Atlantic  &  Gulf  Road. 

The  answers  admit,  in  substance,  the  charges ;  but  the  injunc- 
tion is  sought  to  be  dissolved  on  the  ground  that  there  are  not 
proper  parties  to  the  bill,  and  on  the  further  ground  that  said  Cen- 
tral Railroad  and  Banking  Co.,  and  Southwestern  Railroad  Co., 
have  a  right  under  their  charters  to  make  such  a  purchase. 

There  are,  it  is  true,  some  other  points  made  in  the  demurrer 
and  motion  to  dissolve,  but  in  the  view  taken  of  the  case  by  the 
majority  of  the  court,  these  are  the  essential  questions : 

I.  Upon  the  question  of  parties,  we  agree  that  the  citizens,  in^-  yL^v*^v^*-tv/ 
their  character  as  such,  are  not  proper  parties  to  this  proceeding.      ^  ^ 
The  State  as  one  of  the  stockholders  of  the  Atlantic  &  Gulf  Road  (j^v^o    C 
is  a  proper  party;  but  the  simple  citizen,  who  has  no  other 
interest,  has  not,  as  it  seems  to  us,  any  rights  in  this  controversy 
This  is  a  simple  attempt  to  enjoin  the  making  of  a  certain  contract, 
a  mere  private  suit,  in  which  no  one  has  a  right  to  be  heard  that  is 
not  interested  in  the  decree.    The  wrong  done  the  public  by  the 
alleged  violation  of  the  charter  cannot  be  reached  in  this  proceed- 
ing except  so  far  as  it  affects  the  interest  of  those  whose  pecuniary 
rights  are  affected  by  the  proposed  contract. 

But  the  stockholders  in  the  Central  and  Southwestern  Railroad 
companies,  and  the  Atlantic  &  Gulf  Road  and  its  stockholders, 
are  proper  parties.  The  former  allege  that  this  contract  is  a  viola- 
tion of  their  rights  under  the  several  charters,  and  the  latter  that 
it  is  injurious  to  its  rights  that  these  two  rival  roads  should  be 

*  The  statement  of  facts,  a  portion  of  the  opinion  of  McCay,  J.,  the  con- 
curring opinion  of  Brown,  J.,  and  the  dissenting  opinion  of  Warner,  J., 
have  been  omitted. — Ed. 
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permitted  to  acquire  so  controlling  an  interest  in  the  manage- 
ment of  its  road.  As  this  ground  of  the  motion  to  dissolve  is  in  the 
nature  of  a  general  demurrer,  to  be  good  it  ought  to  show  there 
are  no  proper  parties  to  the  bill. 

2.  We  think  the  stockholders  of  the  several  roads  are  proper 
parties,  have  a  good  cause  of  complaint,  and  we  therefore  think  the 
court  did  right  to  overrule  the  motion  on  this  ground. 

We  do  not  think  the  profitableness  of  this  contract,  to  the  stock- 
holders of  the  Central  and  Southwestern  Railroad  stockholders, 
has  anything  to  do  with  the  matter.  These  stockholders  have  a 
right,  at  their  pleasure,  to  stand  on  their  contract.  If  the  char- 
ters do  not  give  to  these  companies  the  right  to  go  into  this  new 
enterprise,  any  one  stockholder  has  a  right  to  object.  He  is  not 
to  be  forced  into  an  enterprise  not  included  in  the  charter. 
/     That  it  will  be  to  his  interest  is  no  excuse ;  that  is  for  him  to 

^^''1^^^^%'X^^'*'^*^'^"^^^*    ^y  becoming  a  stockholder  he  has  contracted  that  a  ma- 
^  ^    jority  of  the  stockholders  shall  manage  the  affairs  of  the  company 

within  its  proper  sphere  as  a  corporation,  but  no  further;  and 
any  attempt  to  use  the  funds  or  pledge  the  credit  of  the  company 
not  within  the  legitimate  scope  of  the  charter,  is  a  violation  of  the 
^ contact  which  .thr  iforlcholders  have  made  with  each  other,  and  of 
ithe  rights — ^the  contract  rights^-oTlany'  stockholder  who  chooses 
to  say,  "  I  am  not  willing."  It  may  be  that  it  will  be  to  his  ad- 
vantage, but  he  may  not  think  so,  and  he  has  a  legal  right  to  in- 
sist upon  it  that  the  company  shall  keep  within  the  powers  granted 
to  it  by  the  charter,  i  Shelf ord  on  Railways,  71 ;  i  My.  &  K. 
162,  163 ;  4  Y.  &  Coll.  618 ;  2  Dan.  P.  C.  521 ;  5  Hill,  386 ;  18  Bar- 
bour, 318;  43  N.  Hamp.  525 ;  6  Angel  &  Ames  on  Corp.,  4th  ed., 
and  cases  cited. 

3.  The  real  question  in  this  case  is  as  to  the  power  of  these  two 
companies  under  their  charters,  each  of  which  defines  the  object  of 
the  incorporation  to  undertake  the  management  of  not  only  a 
wholly  new  enterprise  from  that  set  forth  in  the  charter,  but  an 
enterprise  chartered  by  the  legislature  evidently  in  rivalry  with 
these  two  roads. 

4.  The  question  then  before  us  is  simply  this :  Has  the  Central 
Railroad  Co.,  under  its  charter,  after  its  banking  powers  have 
ceased,  the  right  to  make  a  contract  with  the  city  of  Savannah  by 
which  it  shall  become  the  owner  of  twelve  thousand  three  hun- 
dred and  eighty-three  shares  of  the  Atlantic  &  Gulf  Railroad,  a 
road  running  also  from  Savannah  to  the  interior  of  the  State, 
to  wit :  to  Bainbridge  on  the  Flint  River.  The  right  to  make  this 
contract  is  denied  by  Mr.  Collins,  Mr.  Hull  and  others,  stockhold- 
ers in  the  Central  Railroad  and  Southwestern  Railroad  com- 
panies, who  do  not  consent  to  the  same,  and  insist  upon  it  that 
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it  IS  a  violation  of  their  rights  under  the  charter  for  two  leasons : 
First,  that  it  is  a  contract  ultra  vires,  beyond  the  powers  granted 
the  charter.    Second,  that  it  is  a  contract  contrary  to  the  publ 
policy  of  the  State,  and  therefore  void. 

It  is  replied  to  this  that  the  bill  and  answer  show  that  the  At- 
lantic &  Gulf  Railroad  Co.  is  so  managing  its  affairs,  in  carrying 
freights  at  ruinous  rates  from  Bainbridge,  as  materially  to  injure 
the  Central  Railroad  Co.,  and  that  the  intent  of  this  contract  is 
merely  to  enable  the  Central  Railroad  Co.  to  protect  itself ;  that  it 
is,  in  truth,  necessary  for  self-preservation,  and  that  the  power 
to  make  it  is  desirable,  from  its  expressly  granted  power 
to  maintain  its  own  road,  that  the  power  g^nted  in  the  charter  to 
"  have,  purchase,  receive,  possess,  enjoy,  and  retain  to  them,  and 
to  their  successors,  lands,  rents,  tenements,  goods,  chattels,  and 
effects,  of  whatsoever  kind,  nature,  and  quality  the  same  may  be, 
and  the  same  to  sell,  g^nt,  demise,  alien,  or  dispose  of,"  is  an  in- 
definite g^nt  to  purchase  and  hold  any  kind  of  property  whatso- 
ever, and  that  this  was  so  contemplated  by  the  charter,  because 
the  power  to  purchase  and  hold  lands  is  by  a  proviso  restricted  to 
such  lands  as  it  may  acquire,  in  satisfaction  of  debts  due  it,  and 
such  as  may  be  necessary  and  proper  for  laying,  building,  and  sus- 
taining the  railroad. 

I  first  blush,  this  last  position  seems  a  very  strong  one ;  but 
upon  a  close  examination  of  the  whole  section  in  which  these 
words  are  found,  and  especially  upon  viewing  them  in  the  light 
of  the  long  and  well  established  rules  for  the  construction  of  acts 
of  incorporation,  the  argument  will  appear  more  specious  than 
sound. 

5.  The  words  immediately  preceding  those  relied  on  are :  "  For 
the  purpose  of  laying,  building  and  making  a  railroad  com- 
munication from  the  city  of  Savannah  to  the  interior  of  the  State," 
the  subscribers,  etc.,  "  are  made  capable  and  able  in  law,  to  have, 
purchase,  receive,  possess  and  enjoy  lands,  rents,"  etc.,  etc.  The 
purposes  of  the  charter  are  to  enable  the  company  to  build  and 
maintain  the  railroad,  and  it  is  for  this  purpose,  and  for  this  pur- 
pose only,  any  of  its  powers  are  g^nted.  For  this  purpose  it  may 
acquire  and  hold  any  kind  of  property  whatsoever,  but  for  any 
other  purpose  it  cannot  only  not  acquire  any  kind  of  property,  but 
the  company  itself  has  no  existence  whatever.  These  are  the 
words  of  the  charter.  Nor  is  there  anything  in  this  detailed  speci- 
fication of  the  things  which  the  company  may  own  and  possess 
that  at  all  enlarges  the  purposes  for  which  it  may  own  and  possess 
them.  Even  without  these  words  the  company  would  have  just 
the  same  powers.  Every  corporation  "  for  the  purposes  declared 
by  the  charter,"  might,  by  the  common  law,  hold  and  possess  any 
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kind  of  real  and  personal  property,  and  make  any  kind  of  a  con- 
tract whatsoever.  Angel  &  Ames  on  Corporations,  125,  251.  But 
for  any  other  purpose  it  could  hold  nothing,  and  could  make  no 
contract  of  any  kind.  Angel  &  Ames  on  Corporations,  251,  252. 
Nor  is  there  anything  in  the  proviso  limiting  the  quantity  of  real 
property  which  the  company  may  purchase  and  hold  which  en- 
larges the  objects  and  purposes  for  which  the  company  may  pur- 
chase, hold  and  sell  any  kind  and  amount  of  personal  property. 
The  real  estate  which  it  may  hold  is  limited  in  quantity,  the  per- 
sonal is  not. 

It  is  true  that  the  restraining  words  as  to  real  estate  are  them- 
selves very  broad,  to  wit,  "  Shall  not  hold  more  real  estate  than 
may  be  necessary  and  proper  for  the  purpose  of  laying,  building, 
and  sustaining  said  railroad ; "  but  the  fact  that  the  legislature 
added  other  words,  to  wit,  "  And  such  as  shall  be  bona  Me,  mort- 
gaged or  conveyed  to  it  in  satisfaction  of  debts,"  etc.,  shows  con- 
clusively that  the  words  "building,  laying,  and  sustaining"  in 
the  proviso,  were  intended  to  confine  the  company  in  its  purchase 
and  holding  of  real  estate  to  such  as  was  necessary  to  lay  the 
track  upon,  build  the  usual  offices,  stations,  shops,  and  depots 
upon,  etc.,  and  not  in  the  enlarged  sense  in  which  they  are  used  in 
declaring  the  purpose  for  which  the  charter  is  granted. 

To  give  to  these  latter  words  the  meaning  contended  for,  to 
wit,  that  they  enlarge  the  powers  granted  as  to  personal  property, 
indefinitely,  so  that  the  company  may  purchase  and  hold  per- 
sonal property  for  any  purpose,  would  be  to  make  the  Central 
Railroad  and  Banking  Company  a  corporation  for  any  purpose 
whatever.  It  might,  with  the  same  reason,  own  steamships,  take 
contracts  for  house-building,  buy  and  sell  cotton,  open  commis- 
sion houses,  keep  hotels,  buy  and  sell  fancy  stocks,  or  engage  in 
any  business  or  enterprise  whatever,  that  the  cupidity  of  its  di- 
rectors, or  their  fancy  or  their  folly  might  suggest  to  them.  It 
is  either  confined  in  all  its  powers  to  the  purposes  and  objects  for 
which  the  charter  is  granted,  or  it  is  not  confined  to  any  particular 
purpose  whatever,  save  that  it  shall  not  hold  more  than  a  certain 
quantity  of  real  estate.  Either  the  Central  Railroad  Co.  is, 
like  other  corporations,  limited  in  the  enterprises  which  it  may 
undertake  and  the  property  which  it  may  possess  and  the  con- 
tracts which  it  may  make,  to  such  as  come  fairly  within  the  scope 
and  purposes  of  the  charter,  or  it  is  without  any  limit  at  all,  and 
the  legislature  of  1835  has  been  guilty  of  the  folly  of  granting  a 
charter,  indefinite  in  duration,  with  an  immense  capital,  and  capa- 
ble, if  it  so  desires,  of  engaging  in  any  enterprise  it  pleases.  I 
cannot  so  construe  this  charter.  The  very  first  words  of  it  define 
and  limit  the  purposes  and  objects  for  which  all  its  powers  are 
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given,  and  the  24th  section  expressly  provides  that  after  its  bank- 
ing powers  have  ceased,  it  shall  only  "  be  and  remain  incorporate 
and  vested  as  to  its  own  works,  with  the  estates,  rights,  powers, 
and  privileges  granted  by  the  act." 

But  it  is  said  that  the  power  to  purchase  this  stock  is  derivable 
from  the  power  expressly  given  to  **  maintain  the  road ; "  that  it 
is  necessary  for  the  self-preservation  of  the  road,  and  arises  by 
implication  from  the  very  purposes  and  objects  for  which  the 
charter  was  granted.  The  basis  of  this  argument  is  that  it  is 
necessary  for  the  "  maintaining  "  of  the  Central  Railroad,  that  it 
shall  take  a  decided  part  in  the  "  management  and  maintaining  " 
of  the  Atlantic  and  Gulf  Railroad,  and  as  by  the  admitted  rules  of 
the  common  law,  a  corporation  may  make  all  contracts  necessary, 
either  directly  or  incidentally,  to  enable  it  to  effect  the  purposes 
of  its  creation,  therefore  it  has  the  power  to  purchase  enough  of 
the  stock  of  the  Atlantic  and  Gulf  Railroad  to  enable  it  to  protect 
itself  by  controlling  the  unwise  management  of  the  Atlantic  and 
Gulf  Railroad. 

The  purposes  of  the  charter  of  the  Central  Railroad  are  the 
"  laying,  building,  and  making "  the  road.  The  words  of  the 
charter  do  not  in  express  terms  include  the  **  maintaining  and 
sustaining  "  it,  but  we  do  not  doubt  they  are  included,  since  the 
"  maintaining  and  sustaining  "  are  necessary  to  the  very  objects 
of  the  grant.  But  what  does  a  grant  to  maintain  and  sustain  a 
railroad  include?  Can  it  in  any  fair  sense  be  construed  to  au- 
thorize the  engaging  in  any  enterprise  which  will  extend  the  busi- 
ness or  lessen  the  rivalries  of  the  company?  If  this  be  so,  the 
whole  doctrine  so  frequently  and  so  emphatically  stated  in  the 
books  and  decisions  is  a  sham.  The  "  maintaining  and  sustain- 
ing "  of  the  road  has  reference  to  keeping  it  in  repairs,  supply- 
ing it  with  machinery,  and  such  like  acts,  and  not  to  projects  for 
extending  its  business,  by  schemes  and  enterprises  not  contem- 
plated and  expressed  in  clear,  unambiguous  terms,  by  the  charter 
itself. 

Every  charter  of  a  private  corporation  is  a  contract,  first,  be-   I 
tween  the  State  and  the  corporation — to  which  each  is  solemnly  /   /. 
bound — ^the  Sta^e  that  it  will  not  impair  the  obligation,  the  corpo-  j 
ration  that  it  will  perform  the  objects  of  its  incorporation  and  I 
keep  within  the  powers  granted  to  it  (4th  Wheaton,  518)  ;  second-  ' 
ly,  between  the  stockholders  themselves.    The  stockholders  are 
bound  to  consent  to  the  management  of  the  affairs  of  the  corpora- 
tion by  the  majority,  and  by  the  by-laws  which  that  majority 
makes.     And  the  whole,  on  the  other  hand,  agree  with  each  other, 
that  they  will  apply  the  funds  of  the  company  to  the  objects  and- 
purposes  of  the  charter,  and  not  otherwise.   Young  v,  Harrison, 
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6  Ga.  R.,  130.  Both  as  to  the  State  and  between  the  corporators, 
the  law  of  this  contract  is  the  charter.  The  State  has  granted 
to  it  no  rights,  and  the  individual  stockholders  have  clothed  it 
with  no  rights,  except  such  as  are  dearly  and  expressly  set  down 
in  the  charter.     13  Penn.  133;  28  Penn.  352;  18  Howard,  341. 

Corporators  are  too  apt  to  forget  this  fundamental  law  of  their 
being.  In  the  daily  habit  of  transacting  business,  in  the  name  of 
the  company  as  though  it  were  an  individual,  they  are  apt  to  slide 
into  the  notion  that  a  corporation  is  an  individual  in  all  respects,  so 
far  as  business  matters  are  concerned. 

But  a  corporation  is  a  mere  creature  of  the  law,  and  only  exists 
at  all  for  the  purposes  declared  in  its  charter,  and  has  absolutely 
no  powers  but  those  which  the  law  confers  upon  it.  It  is  a  crea- 
tion of  the  law,  and  in  the  very  nature  of  things  is  just  what  the 
law  makes  it,  no  more,  no  less ;  and  by  the  word  law  here,  I  do 
not  mean  the  general  law  which  regulates  the  powers  of  persons, 
but  the  act  of  incorporation,  the  charter,  the  constitution. 

There  are  certain  general  rules  which  have,  time  out  of  mind, 
been  adopted  by  the  courts  in  their  investigation  of  the  powers  of 
incorporations,  that  it  may  be  well  to  notice,  i.  As  a  corpora- 
tion is  the  mere  creature  of  the  act  of  incorporation,  it  has  no 
other  powers  except  such  as  are  in  said  act  expressly  granted,  or 
are  necessary  to  effect  the  ends  and  objects  of  its  existence.  2. 
Charters  being  private  acts,  or  rather  contracts  between  the  pub- 
lic and  individuals,  the  charter  is  to  be  strictly  construed,  nothing 
is  to  be  taken  by  intendment  or  inference.  Being  a  creature  of 
the  law,  it  is  made  up  of  just  such  rights  as  its  charter  gives  it ; 
not  that  every  power  which  it  possesses  must  be  granted  in  detail, 
but  it  is  confined  in  its  operations  to  the  objects  and  purposes 
expressly  set  forth  in  its  charter,  and  it  can  undertake  no  other 
enterprise  than  is  there  expressly  mentioned.  Frederick  et  al.  z\ 
City  Council  of  Augusta,  5  Ga.  561;  Mayor,  etc.  zk  Macon  & 
W.  R.  R.  Co.,  7  Ga.  221 ;  8  Ga.  23;  9  Ga.  213;  Winter  v,  Mus. 
R.  R.,  1 1  Ga.  438. 

The  books  are  full  of  decisions  in  illustration  of  these  posi- 
tions. In  the  case  of  the  East  Anglian  Railroad  Co.  v.  East. 
Count.  Railroad  Co.,  7  English  Law  and  Equity  Reports,  505,  the 
charter  was  for  the  "  purpose  of  making  and  maintaining  "  a  par- 
ticular railway.  The  company  had  leased  another  railway,  and 
had  covenanted  to  pay  the  costs  of  soliciting  bills  then  pending  in 
Parliament,  by  which  the  other  railway  should  have  power  to 
make  extensions  and  branches,  and  the  action  was  for  a  breach  of 
the  covenant  to  pay  said  costs.  Jervis,  Ch.  J.,  in  deciding  the 
case,  says :  "  It  is  clear  the  defendants  have  a  limited  authority 
only,  and  are  a  corporation  only  for  the  purpose  '  of  making  and 
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maintaining'  the  railway  sanctioned  by  the  act,  and  that  their 
funds  cannot  be  applied  for  any  other  purpose  than  that  directed 
by  the  act.  Indeed,  it  is  not  contended  that  a  company  so  con- 
stituted can  engage  in  new  trades  not  contemplated  by  their  act, 
but  it  is  said  that  they  may  embark  in  other  undertakings,  how- 
ever various,  provided  the  object  of  the  directors  be  to  increase 
the  profit  of  their  own  railway.  This  is  in  truth  the  same  propo- 
sition in  another  form;  if  the  company  cannot  carry  on  a  new 
trade,  because  it  is  not  contemplated  by  the  act,  they  cannot  em- 
bark in  other  undertakings  not  sanctioned  by  the  act,  merely  be- 
cause they  hope  the  speculation  may  ultimately  benefit  the  stock- 
holders." 

In  Wood  V.  Greenville  and  Raleigh  Plank  Road  O).,  3  Jones' 
Equity  (North  Carolina  Reports),  183,  when  a  company  was 
chartered  "  to  build  a  plank  road  from  Greenville  to  Raleigh,"  the 
court  at  the  suit  of  a  stockholder  restrained  the  company  from 
using  the  funds  of  the  company  to  buy  stages  and  horses  to 
establish  a  mail  route  over  the  road. 

In  Coleman  v.  Eastern  Counties  Railway,  6  English,  Railroad 
cases,  573,  it  was  held  that  the  directors  of  a  company  have  no 
right  to  pledge  the  funds  of  the  company  in  support  of  any  proj- 
ect not  pointed  out  by  their  charter,  although  such  project  may 
tend  to  increase  the  traffic  upon  the  railway  though  a  majority  of 
the  stockholders  may  have  consented  and  the  object  be  not  con- 
trary to  public  policy. 

In  the  case  of  Solomons  v,  Lang,  14th  Jurist,  for  December, 
1840,  the  company  had  power  by  its  charter  to  "  build  and  main- 
tain "  a  railway.  In  a  certain  legal  and  legitimate  way,  under 
the  charter,  the  company  became  possessed  of  certain  shares  in 
another  railway.  Subsequently,  it  undertook  to  purchase  other 
shares  in  the  same  company.  Lord  Langdale,  M.  R.,  held  that 
this  was  an  unauthorized  application  of  the  funds  of  the  com- 
pany. 

This  court,  in  Mayor,  etc.  v,  Macon  &  Western  Railroad,  7  Ga. 
221,  held  that  it  was  not  in  the  power  of  the  Macon  and  Western 
Railroad,  chartered  to  carry  passengers,  etc.,  from  Macon  to  At- 
lanta, to  undertake  to  transport  produce  through  Macon,  across 
the  bridge,  to  the  Central  Railroad  depot. 

In  Merritt  v.  The  Shrewsbury  and  Chester  Railway,  the  com- 
pany undertook  to  improve  the  navigation  of  the  river  Dee,  upon 
which,  by  their  charter,  they  had  wharves  and  warehouses,  and 
upon  which  also  came  much  of  the  freight  carried  upon  the  road, 
but  the  court  held  such  an  undertaking  ultra  vires.  3  Eng.  L.  & 
E.  R.,  149.  In  i6th  English  Law  and  Equity  Reports,  180,  it 
was  held  that  a  railroad  company  could  not  contract  to  pay  the 
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expenses  of  a  managing  committee  of  a  new  railway  company  in 
application  to  Parliament  for  a  charter.  See  also  E.  A.  R.  R.  Co. 
V.  The  Eastern  Co.  Railway  Co.,  21  L.  Rep.  (N.  S.),  and  the 
court  say  they  are  a  corporation  only  for  the  purpose  of  making 
and  maintaining  the  East.  C.  Railway,  and  they  cannot  engage  in 
a  new  trade.  See,  also,  10  Beavan,  i ;  6  Railway  Cases,  152;  43 
N. H.  5115. 

These  cases  all  proceed  upon  the  well  established  principle  that 
a  corporation  has  no  powers  except  those  expressly  granted  by  its 
charter,  and  such  as  are  necessary  to  the  declared  objects  of  the 
grant;  that  the  charter  is  to  be  strictly  construed,  and  that  the 
capital  stock,  credit,  and  property  of  every  kind  are  to  be  used 
solely  for  the  purposes  and  objects  of  the  charter.  So  long  as  a 
company  confines  itself  within  the  "  purposes  and  objects  de- 
clared by  the  charter,"  the  courts  will  sustain  it,  but  when  it 
undertakes  new  and  distinct  enterprises  not  declared  in  the  char- 
ter, under  a  pretense  that  they  are  in  furtherance  of  the  declared 
design,  the  courts  will  restrain  them.  The  power  to  do  acts  and 
make  contracts  necessary  to  enable  a  corporation  to  answer  the 
ends  of  its  creation,  like  the  express  grants  of  power,  is  also  to  be 
strictly  construed,  and  is  limited  by  all  the  cases  and  by  the  gen- 
eral principles  of  all  the  books,  with  this  qualification,  that  even 
for  this  purpose  it  cannot  engage  in  any  new  and  distinct  enter- 
prise, involving  new  risks  to  its  stockholders,  and  not  fairly  with- 
in the  terms  of  the  original  grant.  18  How.  341,  485 ;  2  Russ. 
&  My.  480,  470;  4  Railway  Cases,  492;  7  Hare  Chan.  R.  114; 
4  My.  &  Craig,  134;  i  Edwards,  84;  22  N.  Y.  274;  13  Eng.  Lavir 
and  Equity,  513;  4  Russ.  562;  i  Black  (U.  S.),  449.  The  pur- 
chase of  stock  in  another  railroad  company  with  intent  to  hold  it, 
and  especially,  as  is  admitted  by  the  answer  in  this  case,  with  in- 
tent to  use  the  power  thus  acquired  to  secure  an  interest  in  the 
management,  either  for  good  or  evil,  of  the  road,  seems  to  come 
exactly  within  the  principles  which  we  have  deduced  from  an 
unbroken  series  of  decisions  both  in  England  and  this  country. 

If  the  Central  Railroad  Co.  may  lawfully  buy  twelve  thousand 
three  hundred  and  eighty-three  shares  in  this  road,  it  may  law- 
fully buy  all  the  shares,  become  the  owner  of  the  road,  and  thus, 
without  any  grant  from  the  State  of  Georgia,  this  company  may- 
have  power  to  manage  and  maintain  two  railroads  from  Savan- 
nah to  the  interior  of  the  State.  Nay,  the  same  principles  pre- 
cisely which  would  derive  from  its  charter  this  power,  would 
authorize  it  to  become  the  owner  of  every  railroad  in  the  State, 
and  of  every  other  corporation  and  enterprise  in  the  State,  the 
management  of  which  may  in  any  way  affect  the  interest  of  the 
Central  Railroad  Co.    We  do  not  think  the  stockholders  of  the 
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Central  Railroad  Co.,  by  their  subscription,  bound  themselves  to 
any  such  indefinite  and  unlimited  enterprise.  They  contracted  to 
g^ve  to  the  majority  of  the  stockholders  a  control  over  their  funds, 
for  the  purpose  of  making  and  keeping  up  and  using  a  railroad 
from  Savannah  to  Macon,  and  the  appropriations  of  the  capital, 
or  credit,  or  funds  of  the  company  in  any  other  enterprise,  against 
the  consent  of  any  of  the  stockholders,  is  a  violation  of  the  rights 
of  those  stockholders,  and  a  court  of  equity  will  restrain  the  com- 
pany from  such  an  act. 

6.  Thus  far  we  have  considered  this  question  solely  in  refer- 
ence to  the  right  of  a  stockholder  to  insist  upon  it  that  the  com- 
pany shall  not  violate  his  rights  by  compelling  him,  against  his 
will,  to  become  a  partner  in  an  enterprise  not  contemplated  in  the 
contract.  But  the  stockholder  has  a  right  to  insist  upon  it,  that 
the  funds  of  the  company,  in  which  he  has  an  undivided  interest, 
shall  not  be  used  in  violation  of  the  public  policy  of  the  State. 
He  does  not  stand  like  a  mere  citizen  on  his  rights  as  a  citizen.  He 
is  one  of  the  owners  of  the  funds,  property,  and  credit  of  the  incor- 
poration. Its  corporate  privileges  belong  to  him ;  at  least  he  has 
a  legal  and  pecuniary  interest  in  them,  and  he  has  a  right  to  refuse 
to  allow  them  to  be  used  against  public  policy,  and  to  protect  them 
against  the  danger  of  forfeiture  by  their  uses  contrary  to  that 
policy.  It  is,  therefore,  a  pertinent  question  in  this  case  whether 
it  is  or  is  not  contrary  to  public  policy  that  the  Central  Railroad 
Co.  shall  be  permitted  to  obtain  such  an  interest  in  the  Atlantic  &  /^ 
Gulf  Railroad  as  is  contemplated  by  this  purchase.  All  experi-^-" 
ence  has  shown  that  large  accumulations  of  property,  in  hands  [^^^^^  ^" 
likely  to  keep  it  intact  for  a  long  period,  are  dangerous  to  the/ 
public  weal.  Having  perpetual  succession,  any  kind  of  a  corpo- 
ration has  peculiar  facilities  for  such  accumulation,  and  most  gov- 
ernments have  found  it  necessary  to  exercise  great  caution  in 
their  grants  of  corporate  powers.  Even  religious  corporations 
professing,  and  in  the  main,  truly,  nothing  but  the  general  good, 
have  proven  obnoxious  to  this  objection,  so  that  in  England  it 
was  long  ago  found  necessary  to  restrict  them  in  their  powers  of 
acquiring  real  estate.  Freed,  as  such  bodies  are,  from  the  sure 
bound  to  the  schemes  of  individuals — ^the  grave — ^they  are  able  to 
add  field  to  field,  and  power  to  power,  until  they  become  entirely 
too  strong  for  that  society  which  is  made  up  of  those  whose 
plans  are  limited  by  a  single  life. 

There  is,  too,  in  this  country,  a  reason  for  strictly  construing 
charters,  and  for  confining  corporations  to  their  powers,  that  does 
not  exist  in  any  other.  Under  other  forms  of  government,  if  a 
charter  be  found  to  have  privileges  which  prove  dangerous,  it  is 
in  the  power  of  the  State  to  alter  or  repeal  the  charter.    But  get- 
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ting  their  grants,  as  mast  of  our  corporations  do,  from  the  State, 
they  are  held  to  be  contracts,  and  it  is  not  in  the  power  of  the 
State,  under  the  Constitution  of  the  United  States,  materially  to 
interfere  with  the  g^nt,  however  improvident  or  unwise  it  may 
prove  to  have  been.  For  these  reasons  it  has,  in  this  country  as 
well  as  in  England,  ever  been  considered  the  very  highest  public 
policy  to  keep  a  strict  watch  upon  corporations,  to  confine  them 
within  their  appointed  bounds,  and  especially  to  guard  against 
the  accumulation  of  large  interests  under  their  control.  Without 
doubt  much  of  the  prosperity  of  this  country  is  due  to  the  large 
number  of  corporations  which  have  been  created,  and  especially 
have  we  to  be  thankful  for  the  good  effected  by  railroad  com- 
panies. But  I  am  strongly  impressed  with  the  conviction,  that 
much  of  their  success  in  developing  the  resources  of  the  country 
is  due  to  the  very  jealousy  which  has  ever  held  them  strictly  to 
their  charters,  and  has  constantly  been  careful  to  prevent  an  un- 
due accumulation  of  interests  under  one  management.  The  cer- 
tainty that  each  stockholder  has,  that  his  funds  will  be  applied 
to  known  and  declared  purposes,  has  made  them  favorite  invest- 
ments for  prudent  men,  whilst  the  rivalry  which  opposing  inter- 
ests engender  begets  an  energy,  economy,  skill  and  enterprise  that 
have  had  much  to  do  with  the  remarkable  progress  which  such 
enterprises  have  made.  A  colossal  enterprise,  assured  of  hand- 
some dividends  by  the  possession  of  a  mon<^)oly,  may  well  rest 
upon  its  position,  knowing  that  however  the  country  may  suffer 
from  its  exactions,  its  own  profits  are  secure.  It  is  the  rivalry  of 
opposing  interests,  the  struggle  for  success,  nay,  even  for  life, 
with  dangerous  opposition,  that  gives  life,  enterprise,  and  success 
to  railroads  as  to  other  human  undertaking.  It  has  been  the  con- 
flict with  thirty  State  lines,  each  with  its  opposing  interests,  and 
with  numerous  seaboard  cities,  each  seeking  to  attract  the  rich 
outpourings  from  the  great  interior  that  has  begotten  the  mighty 
n^t-work^of  iron  which  interlaces  our  extensive  territoiy,  and  I 
am  convinced  that  there  "Is  nonpublic  policy  more  striking  than 
that  which,  whilst  it  fosters  every  such  undertaking,  is  yet  care- 
ful ever  to  keep  in  view  the  danger  of  a  monopoly,  and  the  good 
effect  of  rivalry  and  conflict  between  different  companies.  The 
Central  Railroad  is,  and  has  long  been,  the  pride  of  Georgia.  The 
skill,  energy,  and  prudence  with  which  its  affairs  have  been  man- 
aged reflect  great  credit  upon  the  men  who  have  had  these  affairs 
in  their  control,  and  the  State  may  well  be  grateful  for  the  suc- 
cess that  has  followed.  Yet  we  cannot  but  think  it  would  be  a 
measure  fraught  with  great  public  evil  to  give  to  that  company 
permission  to  control  and  manage  its  great  rival,  the  Atlantic 
&  Gulf  Road. 
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Already  has  the  State  empowered  the  Central  Co.  to  control  the 
Wa)mesborough,  the  Southwestern,  and  the  Eatonton  and  Mus- 
cogee roadsy  making  its  whole  line  about  six  hundred  miles  in 
length.  But  all  these  are  feeding  roads  of  the  line  from  Macon 
to  Savannah,  and  there  is  no  rivalry  between  them.  The  Atlantic 
&  Gulf  Railroad  has  also  Savannah  for  its  eastern  terminus,  whilst 
its  western  end  strikes  the  Flint  River  at  Bainbridge,  and,  con- 
nected thus  with  the  Chattahoochee,  it  opens  an  active  and  effect- 
ive competition  with  the  Central  and  Southwestern  railroads  for 
the  trade  of  our  great  cotton  region.  Indeed  the  admitted  facts 
of  this  answer  show  that  the  very  object  of  the  contemplated  pur- 
chase, the  sole  motive  which  prompts  it,  is  to  prevent  the  ruinous 
competition  which  the  Gulf  road  has  already  entered  into  for  the 
freights  of  the  Flint  and  Chattahoochee  regions. 

Even  a  petty  tradesman  cannot  legally  bind  another  not  to  carry 
<m  a  particular  business  over  any  large  extent  of  territory ;  and 
here  is  a  contract,  the  object  of  which  is  unblushingly  avowed  to 
be  to  so  get  control  of  the  Atlantic  &  Gulf  Railroad  as  that  its 
present  mode  of  carrying  freights  at  low  rates  shall  cease,  and  the 
very  object  of  the  legislature  in  granting  the  charter,  and  becom- 
ing itself  a  large  stockholder,  be  thwarted. 

As  a  matter  of  course,  if  the  power  to  make  this  contract  was 
granted  in  the  charter,  the  public  policy  of  such  a  grant  would  not 
be  a  matter  for  the  consideration  of  the  courts;  but,  as  we  are 
clear  there  is  no  such  grant,  we  mention  it  as  an  additional  rea- 
son why  the  rules  for  the  strict  construction  of  the  charter  should 
be  adhered  to,  and  the  courts  should  be  prompt  to  lend  their  aid 
to  the  complainants,  who,  as  they  are  stockholders  in  these  roads, 
have  a  right  to  insist  upon  it  that  funds  and  credit  in  which  they 
have  an  interest  shall  not  be  used  to  the  detriment  of  the  public  in- 
terests and  in  violation  of  the  plain  policy  of  the  State.  See  cases 
quoted  above,  as  to  the  rights  of  a  corporation  and  the  authority  of 
even  a  single  stockholder  to  interfere  and  restrain  the  company. 


FIRST  NATIONAL  BANK  OF  CHARLOTTE  v.  NA- 
TIONAL EXCHANGE  BANK  OF  BALTIMORE. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1875. 

[Reported  in  92  United  States  Reports  122.] 

Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 
The  plaintiff,  a  national  bank  organized  under  the  laws  of  the 
United  States,  and  doing  business  at  Charlotte,  N.  C,  desiring  to 
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increase  its  capital  stock,  and  for  that  purpose  to  deposit  with  the 
Treasurer  of  the  United  States  at  Washington  $50,000  in  bonds  of 
the  United  States,  employed  Bayne  &  Co.,  of  Baltimore,  as  its 
agent,  to  procure  and  deliver  them  at  the  treasury.  Not  having 
money  to  pay  for  them  at  the  time,  the  plaintiff  sent  its  president, 
Wilkes,  to  Baltimore,  with  a  certificate  previously  prepared  in 
Charlotte,  as  follows : 

"  First  National  Bank  of  Charlotte,  N.  C, 
"  Charlotte,  Dec.  15,  1865. 
"  Received  on  deposit,  from  Bayne  &  Co.,  fifty-five  thousand 
United  States  5-20  bonds,  third  issue,  payable  to  the  order  of 
themselves  on  return  of  this  certificate. 

"  John  Wilkes, 
"  Pres.  First  Nat.  Bk.,  Charlotte,  N.  C." 


This  certificate  was  delivered  by  Wilkes  to  Bayne  &  Co.  in 
Baltimore;  and  on  the  i8th  of  December,  1865,  they,  having  en- 
dorsed the  same,  deposited  it,  together  with  other  securities,  with 
the  National  Exchange  Bank  of  Baltimore  as  collateral  security 
for  a  loan  call  of  $80,000  then  made  by  that  bank  to  said  firm  of 
Bayne  &  Co. 

A  few  days  after  the  delivery  of  said  certificate  the  plaintiff 
deposited  in  New  York  to  the  credit  of  Bayne  &  Co.  a  sum  suffi- 
cient to  pay  the  same,  and  received  in  January,  1866,  oral  notice 
from  them  that  the  certificate  was  discharged  and  subject  to  its 
order.  In  March,  1866,  the  plaintiff  received  a  written  notice  to 
the  same  effect,  but  did  not  apply  for  the  surrender  of  said  cer- 
tificate. In  April  following  Bayne  &  Co.  failed,  and  the  plaintiff 
was  then  notified  by  the  defendant  that  it  held  the  certificate  of 
deposit  for  value,  and  demanded  the  delivery  of  the  bonds  therein 
mentioned. 

Wilkes,  the  president,  was  sent  by  the  plaintiff  to  Baltimore  to 
negotiate  for  the  return  of  said  certificate.  He  informed  the 
defendant  that  it  had  been  satisfied  by  the  payment  to  Bayne  & 
Co.,  and  disavowed  any  legal  liability  on  account  of  same  to  the 
defendant.  To  avoid  suit,  however,  W^ilkes  offered  to  pay  $5000 
upon  the  delivery  of  the  certificate,  which  defendant  refused,  but 
offered  to  take  $20,000,  and  threatened  suit  unless  so  settled. 
Wilkes  declined  to  pay  this  sum,  but  asked  for  delay  until  he  could 
return  to  Charlotte  to  consult  the  directors  of  his  bank.  He  again 
returned  to  Baltimore,  and  new  negotiations  for  compromise  of 
the  controversy  between  the  two  banks  in  regard  to  their  respec- 
tive rights  to  the  certificate  were  opened.  Wilkes  ascertained 
that  the  defendant  held,  among  its  collaterals  from  Bayne  &  Co., 
a  large  number  of  shares  of  Washington,  Alexandria  &  George- 
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town  Railroad  stocks,  the  market  value  of  which  had  been  seri- 
ously depressed  by  the  failure  of  Bayne  &  Co.  Having  informed 
himself  in  regard  to  the  condition  of  the  stock  and  its  supposed 
value,  and  after  one  or  two  interviews  with  the  president  and 
directors  of  the  defendant,  it  was  finally  agreed  that  the  plaintiff 
should  take  four  hundred  shares  of  the  Washington,  Alexandria 
&  Georgetown  Railroad  stock  and  one  thousand  shares  of  the 
Maryland  Anthracite  stock,  the  same  being  valued  at  $40,000; 
and  one  hundred  and  twenty-five  shares  of  the  stock  of  the  plain- 
tiff, valued  at  $15,000— the  latter,  inasmuch  as  he  was  advised 
that  a  national  bank  could  not  buy  its  own  stock,  to  be  taken  by 
Wilkes  himself,  thus  making  $55,000.  Upon  the  basis  of  this 
settlement  the  defendant  was  to  deliver  to  Wilkes  the  certificate 
held  by  it  for  the  $55,000  United  States  bonds.  The  plaintiff  paid 
to  the  defendant  the  sum  of  $40,000,  according  to  the  terms  of 
the  above  settlement,  and  received  the  certificates  for  one  thou- 
sand shares  coal  stock.  The  four  hundred  shares  of  railroad  stock 
were  not  then  delivered,  there  being  a  suit  about  it  at  the  time  of 
the  agreement  which  prevented  all  transfers ;  but  it  was  regarded 
and  treated  by  both  parties  as  belongping  to  the  plaintiff. 

In  September,  1869,  nearly  three  years  after  the  date  of  the 
settlement,  suit  was  brought  by  the  plaintiff  in  the  Superior  Court 
of  Baltimore  City  to  recover  the  $40,000  paid  by  it  to  the  defend- 
ant in  pursuance  of  the  arrangement  above  stated.  At  the  request 
of  the  plaintiff  the  court  granted  the  following  propositions  of 
law: 

First.  That  if  the  plaintiff  agreed  to  purchase  for  $40,000  the 
railroad  and  coal  stock,  and  paid  that  sum,  then  the  court  must 
find  for  the  plaintiff  for  that  amount ;  provided  the  court  shall  find 
that  the  defendant  knew  the  plaintiff  to  be  a  national  bank,  and 
shall  further  find  that  the  certificate  of  deposit  was  delivered  up  in 
consequence  of  said  contract,  if  by  said  contract  no  part  of  the 
$40,000  was  to  be  paid  for  the  certificate. 

Second.  That  if  the  plaintiff  agreed  to  purchase  the  said  stock 
for  $40,000,  and  Wilkes  also  agreed  to  purchase  for  $15,000  one 
hundred  and  twenty-five  shares  of  plaintiff's  stock,  and  the  induce- 
ment to  both  agreements  was  "Wilkes's  desire  to  obtain  the  cer- 
tificate of  deposit,  and  he  did  so  obtain  it,  that  does  not  inure  to 
make  the  first  contract  valid,  provided  the  court  shall  find  that  by 
the  first-mentioned  contract  the  consideration  for  which  the  sum 
of  $40,000  was  to  be  paid  was  the  railroad  and  coal  stock,  and 
that  no  part  of  said  sum  was  to  be  paid  for  the  certificate  of  de- 
posit. 

Third.  That  if  the  plaintiff,  in  order  to  compromise  the  certifi- 
cate of  deposit,  agreed  to  purchase  it  and  the  railroad  and  coal 
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Stock  for  $40,cxx),  and  paid  the  money,  then  the  plaintiff  is  en- 
titled to  recover  so  much  of  said  sum  as  the  court  shall  find  was 
paid  for  said  stock. 

The  court  found  for  the  defendant,  and  rendered  a  judgment  in 
its  favor,  which  the  Court  of  Appeals  affirmed:  whereupon  the 
case  was  brought  here  by  writ  of  error. 

/.  Upshur  Dennis  and  John  Scott,  Jr.,  for  the  plaintiff  in  error. 

William  F.  Frick,  contra. 

Waite,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  question  presented  for  our  consideration  in  this  case  is 
whether  a  national  bank,  organized  under  the  National  Banking 
Act,  may,  in  a  fair  and  bona  fide  compromise  of  a  contested  claim 
against  it,  growing  out  of  a  legitimate  banking  transaction,  pay 
a  larger  sum  than  would  have  been  exacted  in  satisfaction  of  the 
demand,  so  as  to  obtain  by  the  arrangement  a  transfer  of  certain 
stocks  in  railroad  and  other  corporations;  it  being  honestly  be- 
lieved at  the  time  that  by  turning  the  stocks  into  money  under 
more  favorable  circumstances  than  then  existed  a  loss  which 
would  otherwise  accrue  from  the  transaction  might  be  averted  or 
diminished.  Such,  according  to  the  finding  below,  was  the  state 
of  facts  out  of  which  this  suit  has  arisen.  That  finding  is  con- 
clusive upon  us. 

A  national  bank  can  "  exercise  bv  its  board  of  directors,  or  dulv 
authorized  officers  or  agents,  subject  to  law,  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  banking, 
by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt ;  by  receiving  deposits ;  by 
buying  and  selling  exchange,  coin,  and  bullion ;  by  loaning  money 
on  personal  security;  and  by  obtaining,  issuing,  and  circulating 
notes."    Rev.  Stat.,  §  5136,  par.  7;  15  Stat.  loi,  §  8. 

Authority  is  thus  given  to  transact  such  a  banking  business  as 
is  specified,  and  all  incidental  powers  necessary  to  carry  it  on  are 
granted.  These  powers  are  such  as  are  required  to  meet  all  the 
legitimate  demands  of  the  authorized  business,  and  to  enable  a 
bank  to  conduct  its  affairs,  within  the  general  scope  of  its  charter, 
safely  and  prudently.  This  necessarily  implies  the  right  of  a  bank 
to  incur  liabilities  in  the  regular  course  of  its  business,  as  well  as 
to  become  the  creditor  of  others.  Its  own  obligations  must  be 
met,  and  debts  due  to  it  collected  or  secured.  The  power  to  adopt 
reasonable  and  appropriate  measures  for  these  purposes  is  an  in- 
cident to  the  power  to  incur  the  liability  or  become  the  creditor. 
Obligations  may  be  assumed  that  result  unfortunately.  Loans  or 
discounts  may  be  made  that  cannot  be  met  at  maturity.  Compro- 
mises to  avoid  or  reduce  losses  are  oftentimes  the  necessary  results 
of  this  condition  of  things.    These  compromises  come  within  the 
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general  scope  of  the  powers  committed  to  the  board  of  directors 
and  the  officers  and  agents  of  the  bank,  and  are  submitted  to  their 
judgment  and  discretion,  except  to  the  extent  that  they  are  re- 
strained by  the  charter  or  by-laws.  Banks  may  do  in  this  behalf 
whatever  natural  persons  could  do  under  like  circumstances. 

To  some  extent  it  has  been  thought  expedient  in  the  National 
Banking  Act  to  limit  this  power.  Thus,  as  to  real  estate,  it  is 
provided  (Rev.  Stat,  §  5137;  13  Stat.  107,  §  28)  that  it  may  be 
accepted  in  good  faith  as  security  for  or  in  payment  of  debts  pre- 
viously contracted;  but  if  accepted  in  payment,  it  must  not  be 
retained  more  than  five  years.  So,  while  a  bank  is  expressly 
prohibited  {§  5201 ;  13  Stat,  no,  §  35)  from  loaning  money  upon 
or  purchasing  its  own  stock,  special  authority  is  given  for  the 
acceptance  of  its  shares  as  security  for  and  in  payment  of  debts 
previously  contracted  in  good  faith ;  but  all  shares  purchased  ' 
under  this  power  must  be  again  sold  or  disposed  of  at  private  or 
public  sale  within  six  months  from  the  time  they  are  acquired. 

Dealing  in  stocks  is  not  expressly  prohibited,  but  such  a  pro-    S^/y*^^^^  *'^ 
visioQ_is_iniplied.irQm  the  failure  to  grant  the  power.     In  the 
honest  exercise  of  the  power  to  compromise  a  doubtful  debt  owing  / 
to  a  bank,  it  can  hardly  be  doubted  that  stocks  may  be  accepted  in  / 
payment  and  satisfactiop  with  a  view  to  their  subsequent  sale  orj 
conversion  into  money,  so  as  to  make  good  or  reduce  an  antici-\ 
pated  loss.    Such  a  transaction  would  not  amount  to  a  dealing  in  \ 
stocks.    It  was,  in  effect,  so  decided  in  Fleckner  v.  Bank  U.  S.,  I 
8  \\^eat.  351,  where  it  was  held  that  a  prohibition  against  trading 
and  dealing  was  nothing  more  than  a  prohibition  against  engaging 
in  the  ordinary  business  of  buying  and  selling  for  profit,  and  did 
not  include  purchases  resulting  from  ordinary  banking  transac- 
tions.   For  this  reason,  among  others,  the  acceptance  of  an  en- 
dorsed note  in  payment  of  a  debt  due  was  decided  not  to  be  a 
"  dealing "  in  notes.     Of  course,  all  such  transactions  must  be 
compromises  in  good  faith,  and  not  mere  cloaks  or  devices  to 
cover  unauthorized  practices. 

It  is  difficult  to  see  how  a  debt  due  from  or  a  contested  obliga- 
tion resting  upon  a  bank  occupies  any  different  position  in  respect 
to  this  power  of  adjustment  and  compromise  from  that  of  a  debt 
owing  to  it.  The  object  in  both  cases  is  to  get  rid  of  or  reduce 
an  apprehended  loss  growing  out  of  legitimate  business;  and  it 
would  seem  that  whatever  might  be  done  in  the  one  case  ought 
not  to  be  excluded  from  the  other  under  the  same  circumstances. 
Often  a  discharge  by  a  bank  of  its  own  obligation  creates  a  debt 
due  to  It  from  another.  Such  was  the  case  here.  Ba)me,  without 
authority,  transferred  to  the  defendant,  as  collateral  security  for 
his  indebtedness,  a  certificate  of  deposit  issued  to  him  by  the 

46 


722  ELKINS  V.  CAMDEN  &  ATLANTIC  R.  R.  CO.       [cHAP.  III. 

plaintiff,  and  afterward  collected  the  money  due  upon  the  certifi- 
cate from  the  plaintiff  without  disclosing  the  transfer.  Any 
payment  by  the  plaintiff  to  the  defendant,  therefore,  in  discharge 
of  its  liability  upon  the  certificate,  became  a  lawful  charge  against 
Bayne.  He  was  insolvent.  It  was  on  this  account  not  only  the 
right,  but  the  duty,  of  the  officers  and  agents  of  the  plaintiff  to 
protect  by  their  arrangements,  as  far  as  possible,  the  stockholders 
whose  interests  they  represented.  This  was  necessarily  left  to 
their  judgment  and  discretion.  No  question  of  good  faith  is  in- 
volved//The  transaction  for  all  the  purposes  of  this  suit  must  be 
taken  to  have  been,  in  fact,  what  it  purports  to  be — ^a  fair  and 
honest  compromise  of  an  outstanding  claim  with  a  view  to  ulti- 
mate protection  against  an  impending  loss.  As  such,  we  think  it 
was  within  the  corporate  powers  of  the  bank,  and  that  the  Court 
of  Appeals  did  not  err  in  so  holding. 
Judgment  affirmed. 


WILLIAM  L.  ELKINS  v,  THE  CAMDEN  &  ATLANTIC 

RAILROAD  CO. 

In  the  Court  of  Chancery  of  New  Jersey,  October  Term, 

1882. 

[Reported  in  36  New  Jersey  Equity  Reports  5.] 

Bill  for  injunction.  On  motion  to  dissolve  the  injunction  on 
bill  and  answer. 

P.  L,  Voorhees  and  B,  Williamson  for  the  motion.  ^ 

D.  I,  Pancoast,  S,  H,  Grey,  and  T.  N,  McCarter  contra. 

The  Chancellor.  The  bill  is  filed  by  William  L.  Elkins,  a 
stockholder  of  the  Camden  &  Atlantic  Railroad  Co.,  on  behalf  of 
himself,  and  the  other  stockholders,  against  the  company,  to  re- 
strain "it  from  entering  into  or  executing  any  agreement  with  the 
Philadelphia  &  Atlantic  City  Railway  Co.,  for  the  purchase  by 
the  former  of  the  railroad  of  the  latter  company,  and  from  enter- 
ing into  or  executing  any  agreement  with  William  Massey  for 
the  purchase  by  it  of  his  interest  in  the  latter  company,  for  the 
purpose  of  getting  control  of  the  road  of  that  company,  and  from 
entering  into  or  executing  any  agreement  with  any  corporation  or 
corporations,  persons  or  persons,  for  the  purchase  by  it  of  any  of 
the  property  or  stock  of  the  latter  company  for  any  purpose  not 
necessary  for  the  proper  operation  of  its  own  road.  The  bill 
states  that  it  is  the  purpose  of  the  defendant  and  its  board  of 
directors,  in  its  name  and  with  its  funds,  either  to  purchase  of 
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the  Philadelphia  &  Atlantic  City  Railroad  Co.  its  railroad  (which 
runs,  as  does  that  of  the  defendant,  from  the  city  of  Camden  to 
Atlantic  City),  for  a  very  large  sum  of  money,  or  to  purchase  of 
William  Massey,  who,  it  alleges,  is  the  owner  of  the  greater  part  of 
the  stock  and  property  of  that  company,  his  interest  therein,  for 
the  sum  of  $500,000,  over  and  above  certain  debts  and  liabilities 
of  that  compatiy,  estimated  to  amount  to  $200,000,  to  be  assumed 
and  paid  by  the  defendant  as  a  part  of  the  consideration  of  the 
purchase ;  that  the  terms  of  the  agreement  to  make  the  purchase 
of  Massey  had  already,  when  the  bill  was  filed,  been  agreed  upon 
between  him  and  the  president  of  the  defendant,  and  that  at  a 
meeting  of  the  board  of  directors  of  the  defendant,  held  in  Cam- 
den, on  the  29th  of  May  last,  a  resolution  was  passed  in  favor  of 
the  execution  of  the  agreement  to  purchase  from  Massey  his  in- 
terest for  the  before-mentioned  consideration.  The  bill  further 
states  that  it  is  the  design  of  the  president  and  board  of  directors 
of  the  defendant  to  purchase,  with  the  funds  and  in  the  name  of 
the  defendant,  either  the  entire  property  of  the  Philadelphia  & 
Atlantic  City  Railway  Co.,  or  a  controlling  interest  therein,  with  a 
view  of  uniting  the  property,  business  and  management  of  that 
company  with  those  of  the  defendant;  and  it  charges  that  the 
scheme  is  foreign  to  the  object  and  purposes  of  the  defendant, 
beyond  its  powers,  unlawful  in  its  character  and  against  the  best 
interests  of  its  stockholders,  and  that,  if  executed,  it  will  result  in 
irreparable  injury  to  the  complainant  and  the  other  stockholders 
of  the  defendant.  On  the  filing  of  the  bill  an  injunction  was  issued 
pursuant  to  the  prayer  thereof.  The  defendant  has  answered,  and 
now,  on  the  bill  and  answer,  moves  to  dissolve  the  injunction.  The 
answcS",  while  it  denies  that  the  agreement  referred  to  in  the  bill 
is  as  therein  stated,  admits  that  an  agreement  has  been  made  be- 
tween the  president  of  the  defendant,  on  its  behalf,  and  Massey, 
for  the  sale  by  the  latter  to  the  defendant,  for  the  consideration  of 
$500,000,  to  be  paid  in  the  defendant's  first  mortgage  bonds,  of 
his  stock,  bonds,  and  other  claims  of  and  against  the  Philadelphia 
&  Atlantic  City  Railway  Co.,  and  certain  rolling  stock  of  his. 

The  agreement,  according  to  the  answer,  was  by  its  terms  to  be 
of  no  effect,  unless  first  submitted  to  and  approved  by  the  defend- 
ant's board  of  directors,  and  then  ratified  by  its  stockholders. 
There  was  also  a  provision  for  the  purchase  of  the  property  by  the 
defendant's  president,  for  himself,  or  such  of  the  defendant's 
stockholders  as  might  associate  themselves  with  him  or  them,  in 
case  of  the  directors  or  stockholders  neglecting  or  refusing  to  ap- 
prove of  the  agreement.  That,  however,  is  of  no  importance  in 
the  decision  of  the  question  under  consideration.  The  agreement 
was  made  on  the  26th  of  May  last,  and  was  to  be  carried  out  on 
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the  first  of  July  following.  The  answer  avers  that  so  far  from  be- 
ing an  injury  to  the  complainant  and  the  other  stockholders  of  the 
defendant,  the  execution  of  the  agreement  would  be  greatly  to 
their  advantage,  and  it  avers  also  that  it  would  be  greatly  to  their 
advantage  if  by  purchase,  lease,  uniting,  or  consolidating  with  the 
Philadelphia  &  Atlantic  City  Railway  Co.,  the  defendant  could 
have  the  management  and  operation  of  the  railway  of  that  com- 
pany, and  use  and  operate  it  as  a  branch  or  lateral  road.  The  lat- 
ter road  is  a  rival  road.  It  is  a  narrow-gauge  road,  while  the  de- 
fendant's is  of  the  ordinary  gauge.  The  Philadelphia  &  Atlantic 
City  Railway  Co.  is  insolvent,  proceedings  for  foreclosure  and  sale 
of  its  road  under  the  mortgage  (for  $500,000)  thereon  being  now 

4!>^y^''*^^  in  progress  in  this  court,  and  the  road  is  now,  by  leave  of  this 

"^       i^^cvo^  court,  in  the  hands  of,  and  operated  by,  the  trustees  for  the  bond- 

/>^*^  holders  under  that  mortgage.    It  appears,  by  the  answer,  that  the 

defendant's  board  of  directors  have  approved  of  the  agreement  in 
question,  and  that  they  do  not  intend  to  take  any  steps  to  carry  it 
out,  unless  it  be  ratified  by  the  stockholders.  But  though  the 
answer  avers  that  it  is  not  the  intention  of  the  president  and  direc- 
tors to  act  in  the  matter  without  the  full  consent,  approval  and 
direction  of  the  stockholders,  it  must  be  understood  that  it  does 
not  mean  to  say  that  they  will  not  act  without  the  consent  of  all 
the  stockholders,  for  otherwise  the  filing  of  the  bill  by  the  com- 
plainant, a  dissentient  stockholder,  would  have  put  an  end  to  the 
matter,  at  least  until  his  consent  should  have  been  obtained.  What 
it  means,  undoubtedly,  is  that  they  will  not  act  without  the  con- 
sent of  the  holders  of  a  majority  of  the  stock. 

It  is  quite  clear  that  unless  the  purchase  in  question  can  be  sus- 
tained as  a  union  or  consolidation  of  the  defendant  with  the  other 
company,  it  cannot  be  sustained  at  all.  On  its  face  it  is  merely  the 
purchase  by  the  defendant,  as  a  speculation,  of  stock  and  bonds, 
and  floating  debt  of  an  insolvent  corporation,  together  with  roll- 
ing stock  which  it  cannot  use  on  its  own  road.  In  that  view  it  is 
so  obviously  foreign  to  the  objects  for  which  the  defendant  was 
incorporated,  so  utterly  unauthorized  by  any  law,  and  so  clearly 
beyond  its  powers,  that  no  attempt  is  made  in  the  answer,  nor 
was  any  made  on  the  argument,  to  sustain  it  on  that  ground ;  but 
the  effort  was  made  to  sustain  it  on  the  ground  that  it  is,  in  effect 
and  in  fact,  a  union  and  consolidation  with  the  rival  company,  or 
an  acquisition  of  the  road  of  that  company,  as  a  lateral  road.  And 
inasmuch  as  on  its  face  the  agreement  is  neither  of  those  things,  it 
was  urged  that  the  court  should,  if  it  appears  that  the  proposed 
purchase  is  designed  merely  as  means  for  such  union  and  consol- 
idation or  acquisition,  have  regard  to  the  object  and  purpose 
rather  than  to  the  means  by  which  they  are  both  effected.    By  the 
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general  railroad  law  (Rev,  930,  §  17)  and  the  act  of  1880 
(P.  L.  of  1880,  231),  power  is  given  to  railroad  companies  to 
lease  their  roads,  or  any  part  of  them,  to  any  other  corporation  or 
corporations  of  this  or  any  other  State,  or  to  unite  and  consolidate 
as  well  as  merge  their  stock,  property  and  franchises  and  roads 
with  those  of  any  other  company  or  companies  of  this  or  any  other 
State,  or  to  do  both ;  and  it  is  provided  that  after  such  lease  or  con- 
solidation the  company  acquiring  the  other's  road  may  use  and 
operate  such  road,  and  its  own  roads,  or  any  of  them.  The  pur- 
chase in  question  here  has  no  reference  to  the  acquisition  of  the 
narrow-gauge  road  by  lease.  But  it  is,  as  before  stated,  claimed 
that  it  is  designed  to  enable  the  defendant  to  acquire  the  control 
and  use  of  that  road.  That  design  is  not  directly  avowed  in  the 
answer.  It  is  charged  in  the  bill,  however,  and  is  not  denied  in 
the  answer,  and  it  is  a  fair'inference  from  the  latter,  that  such  and 
no  other  is  the  design.  The  object  is  to  obtain  ownership  of  so 
great  a  part  of  the  stock,  indebtedness  and  property  of  the  narrow- 
gauge  company  as  to  enable  the  defendant  by  means  thereof  to 
become  the  purchaser  of  its  property  at  the  foreclosure  sale,  or  to 
have  control  of  it  after  such  sale  in  any  reorganization  of  the  com- 
panv./But  the  acts  ofJheJe^slature  before  referred  to,  while  they 
give  trie  defendant  power  to  unite  and  consolidate  with  the  other] 
company,  give  it  no  power  to  purchase  the  debts  of  that  com- 
pany or  its  road,  and  it  has  no  power  to  borrow  money  fo^ 
either  of  those  purposes.  Union  and  consolidation  of  two  railroa< 
companies  are  one  thing,  and  the  purchase  by  one  company  of  th< 
property  and  franchises  of  the  other  is  another.  What  the  de-' 
fendant  proposes  to  do  is,  not  to  unite  and  consolidate  with  the 
other  company,  but  to  purchase  the  means  of  controlling  the  prop- 
erty and  franchises  of  that  company,  and  for  that  purpose  to  bor- 
row half  a  million  dollars  on  mortgage  of  its  own  property  and 
franchises.  It  has  no  power  to  borrow  money  for  that  purpose, 
and  if  it  had  the  money  in  its  treasury  it  would  have  no  right  to 
use  it  for  that  purpose.  The  purchase  of  a  rival  railroad  is  (not 
to  speak  of  public  policy)  foreign  to  the  objects  for  which  the  de- 
fendant was  incorporated.  Nor  can  the  purchase  be  regarded  as 
within  the  authority  given  by  the  defendant's  charter  to  build  lat- 
eral or  branch  roads./ /The  charter  authorizes  the  company  to  con- 
struct a  railroad  (the  main  line)  from  the  city  of  Camden,  or 
some  point  in  the  county  of  Camden  within  a  mile  of  the  city,  to 
run  to  the  sea  at  or  near  Absecon  Inlet  in  Atlantic  County,  and  two 
branches  from  some  convenient  point  in  the  main  road,  to  be  de- 
termined by  the  company,  one  to  run  to  Batsto  village  in  Burling- 
ton County,  and  the  other  to  May's  Landing  in  Atlantic  County. 
P.  L.  of  1852,  265.    The  narrow-gauge  road  runs,  as  before 
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Stated,  from  Camden  to  Atlantic  City.  Obviously,  the  acquisi- 
tion of  it  cannot  be  regarded  as  authorized  by  a  grant  of  power  to 
build  branches  from  the  defendant's  main  line  to  Batsto  and  May's 
Landing.  The  transaction  under  consideration  must  be  regarded 
as  an  agreement' to  buy  stock  and  bonds,  and  unsecured  debt  of  an 
insolvent  corporation.  As  such,  irrespective  of  the  assumed  ulte- 
rior object  in  the  purchase,  it  is  not  even  suggested  that  it  is 
legitimate.  It  does  not  appear  that  the  rolling  stock  included  in 
the  bargain,  and  valued  therein  at  $109,000,  is  to  be  purchased  for 
use  on  the  defendant's  road,  but  it  is  reasonable  to  conclude  that 
it  is  not,  seeing  that  it  is  adapted  to  the  narrow-gauge  road,  and 
therefore  not  to  the  defendant's.  Moreover,  it  is  apparent  that 
the  agreement  is  to  be  regarded  as  a  whole,  and  is  so  regarded  by 
the  defendant.  As  a  purchase  with  a  view  to  extinguishing  com- 
I  petition  the  transaction  is  clearly  ultra  vires.  CoUes  v.  Trow  City 
Directory  Co.,  1 1  Hun,  397. 

It  is  urged  that  to  induce  this  court  to  interfere  by  injunction 
in  such  a  case  as  this,  it  must  appear  that  the  complainant  will, 
if  it  withholds  its  prohibition,  sustain  irreparable  injury,  and  it 
is  insisted  that  so  far  from  being  an  injury  to  the  stockholders  the 
proposed  purchase  will  be  of  very  great  advantage.  It  is  also 
urged  that  the  complainant  is  a  mere  volunteer ;  that  he  acquired 
his  stock  after  the  negotiations  for  the  purchase  in  question  were 
begun,  and  got  it  for  the  very  purpose  of  defeating  the  project 
To  dispose  of  the  latter  objection :  It  appears  that  the  complainant 
is  a  stockholder.  If,  in  fact,  he  acquired  his  stock  at  the  time  and 
with  the  design  alleged  in  the  answer,  that  would  not  affect  his 
right  to  the  relief  which  he  seeks.  But  those  things  appear 
only  from  the  averments  of  the  answer,  and  those  aver- 
ments are  not  responsive  and  are  therefore  no  evidence,  and  if  they 
were  they  are  not  verified.  As  to  the  former  objection:  The 
proceeding  in  question  is,  as  before  stated,  strictly  ultra  vires.  In 
such  a  case  equity  will  give  such  appropriate  relief  as  may  be 
practicable  against  the  illegal  act,  and  that,  too,  at  the  suit  of  a 
single  stockholder,  while  on  the  other  hand  it  will  not  interfere 
in  a  matter  involving  no  breach  of  trust  but  only  error  of  judg- 
ement on  the  part  of  the  representatives  of  the  company,  even 
though  such  error  may  eventuate  in  the  injury  of  the  stockholders. 
In  the  case  in  hand,  the  illegal  agreement  has  been  made,  in  behalf 
of  the  company,  by  its  president,  subject  to  the  approval  of  the 
directors  and  stockholders.  The  directors  have  already  approved 
of  it.  It  is  true  they  have  provided  by  resolution  for  the  calling 
of  a  special  meeting  of  the  stockholders  to  pass  upon  it ;  but  the 
voice  of  such  a  meeting  could  not  authorize  the  project  if  it  be 
beyond  the  powers  of  the  corporation.    It  is  enough  to  warrant 
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the  interference  of  this  court  to  know  that  it  is  the  admitted  in- 
tention of  the  board  to  execute  the  illegal  agreement,  provided  the 
holders  of  a  majority  of  the  stock  are  favorable  to  it.  The  motion 
to  dissolve  is  denied,  with  costs.* 


NAT  KENNEDY,  Respondent,  v,  THE  CALIFORNIA  SAV- 
INGS BANK  et  a/..  Defendants.    THE  CALIFORNIA 
NATIONAL    BANK,    Appellant. 

In  the  Supreme  Court  of  California,  March  i,  1894. 

[Reported  in  10 1  California  Reports  495.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  E,  Wadham  for  appellant. 

William  H.  Fuller  and  Works  &  Works  for  respondent. 

Harrison,  J.  During  the  year  1891  the  plaintiff  deposited 
with  the  California  Savings  Bank,  one  of  the  defendants  herein, 
different  sums  of  money,  for  which  the  said  defendant  issued  to 
him  its  several  certificates  of  deposit,  amounting  in  the  aggregate 
to  $45,000.  On  the  12th  of  November,  1891,  the  plaintiff  de- 
manded of  the  savings  bank  payment  of  the  amount  of  said 
certificates,  and,  upon  its  refusal,  brought  this  action,  making  the 
other  defendants  parties  to  the  action,  for  the  purpose  of  recover- 
ing from  them  their  proportion  of  said  indebtedness  as  stockhold- 
ers in  the  California  Savings  Bank.  Judgment  was  recovered 
against  the  savings  bank  for  the  full  amount  of  the  claim,  and 
against  the  other  defendants  for  their  respective  proportions  there- 
of as  such  stockholders.  The  California  National  Bank,  one  of 
the  defendants,  has  appealed  upon  the  ground  that  by  virtue  of  the 
statutes  under  which  it  is  organized  it  had  no  power  to  become  a 
stockholder  in  another  corporation,  and  that  its  act  in  becoming 
such  stockholder  is  so  far  ultra  vires  that  it  cannot  be  made  liable 
for  any  portion  of  the  indebtedness  of  the  corporation.  The  Cali- 
fornia Savings  Bank  was  organized  January  13,  1890.  Septem- 
ber 10,  1890,  nine  hundred  and  ninety  shares  of  its  capital  stock 
was  issued  to  J.  W.  Collins,  cashier  of  the  California  National 
Bank,  and  on  January  2,  i^i,  the  certificates  representing  these 
shares  were  cancelled,  and  one  certificate  therefor  was  issued  to 
the  California  National  Bank,  and  was  thereafter  held  by  it  until 

'  A  portion  of  the  opinion  has  been  omitted. — Ed. 


/ 
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after  the  commencement  of  this  action.  During  this  period  two 
dividends  upon  the  stock  were  paid  by  the  savings  bank  to  the  ap- 
pellant. 

The  defense  of  ultra  vires  is  looked  upon  by  courts  with  dis- 
favor whenever  it  is  presented  for  the  purpose  of  avoiding  an 
obligation  which  a  corporation  has  assumed  merely  in  excess  of 
the  powers  conferred  upon  it,  and  not  in  violation  of  some  express 
prohibition  of  the  statute.  Courts  are  inclined  to  treat  the  corpo- 
ration as  estopped  from  setting  up  this  defense  in  all  cases  where 
it  has  received  and  retains  the  benefit  of  the  transaction,  and  seeks 
by  this  plea  to  avoid  its  correlative  obligation. 

In  Evans  v.  Bailey,  66  Cal.  112,  an  action  was  brought  against 
the  stockholders  of  the  California  Fruit  &  Meat  Shipping  Co.  to 
recover  from  them  their  respective  proportions  of  certain  indebt- 
edness to  the  plaintiff  of  that  corporation.  One  of  these  defend- 
ants was  the  People's  Ice  Co.,  another  corporation  which  held  a 
thousand  shares  of  the  capital  stock  of  the  corporation  debtor,  and 
to  its  objection  that  it  was  ultra  vires  for  it  to  hold  stock  in  an- 
other corporation,  it  was  held  that  as  it  did  not  appear  that  it  was 
not  within  the  scope  of  its  power  to  hold  stock  in  the  defendant 
corporation  under  any  circumstances,  or  for  any  purpose,  and  as 
the  circumstances  under  which  it  had  acquired  the  stock  were  not 
shown,  the  defense  could  not  be  maintained. 

There  is  no  provision  in  the  statute  by  which  a  national  bank  is 
expressly  prohibited  from  becoming  a  stockholder  in  another  cor- 
poration, and,  while  it  may  be  conceded  that  its  subscription  to  the 
shares  of  another  corporation  would  be  so  far  in  excess  of  the 
powers  conferred  by  the  statute  under  which  it  is  organized  that 
the  executory  contract  therefor  would  not  be  enforced,  it  by  no 
means  follows  that,  if  such  contract  is  executed,  and  it  has  been 
registered  as  such  stockholder,  it  is  not  entitled  to  a  voice  in  its 
corporate  management,  or  to  its  share  of  the  corporate  earnings 
while  the  corporation  is  in  existence,  or  of  its  assets  upon  a  disso- 
lution thereof.  It  may  take  shares  in  another  corporation  as  col- 
lateral security  for  a  loan  made  by  it,  and,  if  the  loan  is  not  paid, 
it  may  become  the  owner  of  those  shares,  and  have  them  registered 
in  its  name  upon  the  books  of  that  corporation ;  and  in  such  a  case 
it  is  subject  to  the  same  liabilities  as  any  other  stockholder.  In 
National  Bank  v.  Case,  99  U.  S.  628,  the  bank  had  become  a  stock- 
holder in  another  corporation  under  such  circumstances,  and  it 
was  held  to  be  liable  for  its  proportion  of  the  debts  of  the  corpo- 
ration in  which  it  had  been  a  stockholder,  although  it  had  trans- 
ferred the  stock  to  one  of  its  clerks  for  the  purpose  of  avoiding 
such  liability. 

As  the  appellant  herein  could  have  taken  the  stock  of  the  sav- 
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ings  bank  in  satisfaction  of  a  loan  for  which  it  had  been  pledged 
to  it  as  security,  it  was  within  the  scope  of  its  power  to  become  a 
stockholder  therein,  so  that  it  cannot  be  said  that  it  was  prohibited 
by  statute  from  becoming  such  stockholder.  Having  caused  itself 
to  be  registered  upon  the  books  of  the  corporation  as  a  stockholder, 
any  person  dealing  with  the  corporation  would  be  justified  in  as- 
suming that  it  had  become  such  stockholder  by  virtue  of  a  transac- 
tion within  its  power,  rather  than  in  violation  of  the  laws  of  its 
creation,  and,  so  long  as  it  held  itself  out  as  such,  it  ojught  not  to  be 
permitted  to  defend  against  its  liability  as  such  stockholder  by 
showing  that  it  had  become  such  in  violation  of  law.  "  Strangers 
are  presumed  to  know  the  law  of  the  land,  and  they  are  bound 
when  dealing  with  corporations  to  know  the  powers  conferred  by 
their  charter.  These  are  open  to  their  inspection,  and  it  is  easy 
to  determine  whether  the  act  is  within  the  scope  of  the  general 
powers  conferred  for  that  purpose,  but  they  have  no  access  to  the 
private  papers  of  the  corporation,  or  to  the  motives  which  govern 
directors  and  stockholders,  and  no  means  of  knowing  the  pur- 
poses for  which  an  act  that  may  be  lawful  for  some  purposes  is 
done.  The  very  fact  that  the  appointed  officers  of  the  corpora- 
tion assume  to  do  an  act  in  the  apparent  performance  of  their 
duties,  which  they  are  authorized  to  perform  for  the  lawful  pur- 
poses of  the  corporation,  is  a  representation  to  those  dealing  with 
them  that  the  act  performed  is  for  a  proper  purpose,  and  such  is 
the  presumption  of  the  law,  and  upon  this  presumption  strangers, 
having  no  notice  in  fact  of  the  unlawful  purpose,  are  entitled  to 
rely."  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  587;  99  Am. 
Dec.  30. 

The  appellant  has  not  repudiated  the  agreement  under  which  it 
received  the  stock,  but  still  retains  it,  and,  so  far  as  is  shown  by  the 
record,  claims  to  be  the  owner  of  it,  and  to  share  in  all  the  earnings 
and  assets  of  the  corporation.  During  the  period  that  it  has 
claimed  to  be  such  owner  it  has  received  dividends  out  of  the  as- 
sets of  the  savings  bank,  and  to  that  extent  diminished  the  corpo- 
rate property  which  otherwise  might  have  been  appropriated  in 
satisfaction  of  the  plaintiff's  claim.  See  Mitchell  v.  Beckman, 
64  Cal.  117.  Having  had  the  benefit  of  the  transaction,  and  still 
enjoying  its  fruits,  it  is  estopped  from  denying  a  liability  which  is 
correlative  to  such  benefit  and  fruits,  and  dependent  thereon.  See 
Morse  on  Banking,  sec.  735. 

The  judgment  and  order  are  affirmed. 

Garoutte  and  Paterson,  JJ.,  concurring. 

Hearing  in  banc  denied. 
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,    ^    c^.  y  THE  HOLMES  &  GRIGGS  MANUFACTURING  CO.,  Re- 
•^^  ^j^  J  .        SPONDENT,  t;.  THE  HOLMES  &  WESSELL  METAL  CO. 


^■y-^-f-x^ 


rrj^    7:^,..^^ 


et  al,,  Appellants. 
In  the  Court  of  Appeals  of  New  York,  June  2,  1891. 

^^-"'^^  [Reported  in  127  iV«c;  Forik  Reports  252.] 


C^.  •«^- 


^1<^, 


^   Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  First  Judicial  Department,  entered  upon  an  order 

made  May  24,  1889,  which  affirmed  a  judgment  in  favor  of  plain* 

J^X/y^     ^^^  entered  upon  the  report  of  a  referee. 

'    ^y^    The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 

f^^r^tated  in  the  opinion. 

Adam  C.  Ellis  for  appellants. 
Sidney  S,  Harris  for  respondent. 

Haight,  J.    This  action  was  brought  to  recover  the  amount  of 
a  promissory  note  bearing  date  December  i,  1884,  executed  by  the 
c^x-^^^  ^^"'^  defendant,  The  Holmes  &  Wessell  Metal  Co.,  and  indorsed  by  the 

^  defendants  Morse  and  Shonnard.    The  defenses  were  v\tra  vires, 
no  consideration,  and  a  non-tender  of  certain  stock  for  the  pur- 
chase-price of  which  the  note  was  given.    The  plaintiff  is  a  manu- 
-iacturing  corporation  organized  under  the  general  act  of  1848 
^^  ^^-•-'^or  the  purpose  of  manufacturing  sheet  and  rolled  brass  wire,  tub- 
v^X-^^ng,  and  other  articles  composed  wholly  or  in  part  of  metal,  in 
^   ^^Ji  the  city  of  New  York.    Its  president  was  Charles  E.  L.  Holmes, 
^     and  its  secretary  and  treasurer  was  George  C.  Edwards.    On  the 
y    I2th  day  of  July,  1881,  Holmes  and  Edwards   entered   into  an 
..i.^^— ^  agreement  with  the  defendants  Shonnard,  Morse,  and  one  Charles 
Wessell  to  organize  a  new  company  for  the  manufacture  of  brass, 
nickeline  alloys,  and  other  composite  metals,  under  the  corporate 
name  of  the  Holmes  &  Wessell  Metal  Co.    The  capital  stock  of 
such  company  to  be  $100,000,  the  whole  amount  to  be  issued  and 
paid  up  in  cash ;  three-fourths  thereof  to  be  subscribed  and  paid 
by  Holmes  and  Edwards,  and  the  remaining  one-fourth  by  the 
other  parties  to  the  agreement.    The  agreement,  in  its  preamble, 
recites  that  Holmes  and  Edwards  propose  to  transfer  the  rolling 
.  mill  belonging  to  the  plaintiff,  including  all  of  the  machinery,  tools, 
^^""^^   and  appliances  connected  therewith,  together  with  the  lease  of  the 
ft^^-^^^^-^pfemises  occupied  by  the  plaintiff,  for  the  sum  of  $50,000.    Sub- 
sequently and  at  an  annual  meeting  of  the  plaintiff's  stockholders 
held  on  the  20th  day  of  July,  1881,  the  president  and  secretary 
were  instructed  to  sell  to  the  Holmes  &  Wessell  Metal  Ca  the  en- 
tire machinery  and  plant  owned  by  the  plaintiff)  for  the  sum  of 
$50,000 ;  and  also  authorized  them  to  sell  to  the  same  company  all 
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the  material  manufactured,  unmanufactured,  and  in  process  of 
manufacture  owned  by  the  plaintiff,  and  to  also  subscribe  for  3000 
shares  of  the  capital  stock  of  the  company,  and  to  pay  for  the 
same  out  of  the  proceeds  of  the  sale  of  the  nuLl  and  materials.  « 

It  further  appears  that  the  Holmes  &  Wessell  Metal  Co.  was  ^  ' 
incorporated  on  the  15th  day  of  July,  1881,  and  that  Charles  E. 
L.  Holmes  subscribed  for  two  thousand  shares  and  George  C.  Ed- 
wards one  thousand  shares  of  the  capital  stock.  Thereafter  and 
on  the  23d  day  of  July  1881,  the  new  company,  at  a  meeting  of  its 
stockholders,  authorized  the  purchase  from  the  plaintiff  of  its 
plant  and  machinery,  and  to  pay  therefor  the  sum  of  $50,000,  and 
for  the  entire  stock  of  materials  manufactured  and  unmanufac- 
tured owned  by  the  plaintiff  the  sum  of  $31,333.96;  and,  on  the 
1st  day  of  September  thereafter,  such  sale  was  completed  by  the 
transfer  of  the  plaintiff  company  to  the  defendant  company  of  its 
entire  plant,  machinery,  etc.,  and,  in  pa3rment  therefor,  the  defend- 
ant company  issued  to  George  C.  Edwards,  trustee,  the  stock  sub- 
scribed for  by  Holmes  and  Edwards,  amounting  to  $75,000,  and 
the  balance,  $6333.96,  was  paid  in  cash.  After  such  transfer  the 
plaintiff  discontinued  its  business. 

On  the  1st  day  of  December,  1884,  the  plaintiff  entered  into  a 
contract  with  the  defendants,  Morse,  Shonnard,  and  said  Charles 
Wessell,  in  which  the  plaintiff  agreed  to  sell  to  the  other  parties 
thereto  1440  shares  of  the  stock  of  the  defendant  company,  stand- 
ing in  the  name  of  Edwards,  as  trustee,  for  the  sum  of  $30,000, 
payable  $5000  in  cash  and  the  balance  by  certain  promissory 
notes,  of  which  the  note  in  suit  is  one.  The  agreement  further 
provided  that  the  stock  should  remain  in  the  name  of  Edwards,  or 
some  other  oflScer  of  the  plaintiff,  as  trustee ;  that  it  might  be  voted 
upon  by  him  until  delivered  as  specifically  provided  in  the  con- 
tract. 

It  is  doubtless  true  that  a  corporation  cannot  purchase  or  deal 
in  stocks  of  other  corporations  u^iless  expresdy  authorized-by  law 
so  to  do.  Talmage  v.  Pell,  7  N.  VT^SST;  Berry  v,  Yates,  24  Barb. 
200 ;  Milbank  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  64  How.  Pr.  20  ; 
Mechanics'  Mut.  Savings  Bank  v,  Meriden  Agency  Co.,  24  Conn. 
156;  Central  R.  R.  Co.  v.  Pennsylvania  R.  R.  Co.,  31  N.  J.  Eq. 
475 ;  Hazlehurst  v.  Savannah  R.  R.  Co.,  43  Ga.  57 ;  Valley  R.  R. 
Co.  V.  Lake  Erie  Iron  Co.,  18  Northeastern  Rep.  486;  People 
ex  rel.  v.  Chicago  Gas  Trust  Co.,  130  111.  268-284;  Franklin  Co.  v. 
Lewiston  Institution  for  Savings,  68  Me.  43 ;  Hill  v,  Nisbet,  100 

Ind.  341-349- 

It  is  equally  true,  however,  that  it  may  do  whatever  may  be  nec- 
essary in  the  exercise  of  its  corporate  franchises.  The  selling  of 
property  and  collection  of  debts  is  among  the  powers  given ;  and 
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hence,  it  may  take  title  to  all  kinds  of  property,  even  the  stock  of 
another  company,  in  the  payment  of  a  debt.  Talmage  z/.  Pell, 
supra,  and  cases  above  cited. 

The  statute  under  which  the  plaintiff  was  incorporated  provides 
that  "  it  shall  not  be  lawful  for  such  company  to  use  any  of  their 
funds  in  the  purchase  of  any  stock  in  any  other  corporation." 
/  Laws  1848,  c.  40,  §  8.  The  funds  here  spoken  of  evidently  mean 
the  money  of  the  company,  and  the  statute  was  not  intended  to 
limit  the  powers  of  the  corporation  beyond  that  already  indicated. 

The  plaintiff  was  a  private  manufacturing  corporation.  It  exer- 
cises no  powers  of  public  nature,  and  has  attempted  no  combina- 
tion by  which  the  public  may  in  any  manner  be  prejudiced.  Thei^e 
are,  consequently,  no  questions  affecting  public  policy  to  be  con- 
sidered. The  purpose  of  the  company  is  expressed  in  a  preamble 
to  the  resolutions  adopted  authorizing  the  sale  of  its  plant  and 
stock  of  materials  on  hand  to  the  defendant  company.  It  was,  io 
short,  to  increase  the  business  of  the  stockholders  by  adding  .to 
the  manufacture  of  brass  that  of  German  silver  and  nickel  alloys. 
The  scheme  adopted  was  the  organization  of  a  new  corporation, 
bringing  in  some  other  persons  with  additional  capital.  The  stock 
in  the  new  company  was  subscribed  for  by  Holmes  and  Edwards 
individually,  and  the  stock,  when  finally  issued,  was  issued  to 
Edwards.  It  is  true,  he  takes  it  as  trustee  and  holds  it  as  such  for 
the  plaintiff,  but  this  we  do  not  regard  as  necessarily  ultra  vires. 
The  plaintiff  had  the  right,  with  the  consent  of  its  stockholders,  to 
sell  its  plant  and  retire  from  business;  and  it  appears  from  the 
evideiice  in  this  case  that  the  consent  of  all  the  stockholders  was 
given  to  the  sale  that  was  made. 

In  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159-186,  Folger, 
J.,  in  delivering  the  opinion  of  the  court  says  that  "  A  corporation 
may  not  do  acts  which  affect  the  public  to  its  harm,  inasmuch  as 
they  are  per  se  illegal,  or  are  malum  prohibitum.  Then  no  assent 
of  stockholders  can  validate  them.  It  may  do  acts  not  thus  illegal, 
though  there  is  want  of  power  to  do  them,  which  affect  only  the 
interests  of  the  stockholders.  They  may  be  made  good  by  the 
assent  of  the  stockholders,  so  that  strangers  to  the  stockholders, 
dealing  in  good  faith  with  the  corporation,  will  be  protected  in  a 
reliance  upon  those  acts." 

In  the  case  of  Treadwell  v,  Salisbury  Mfg.  Co.,  7  Gray,  393-405, 
it  was  held  that  the  directors  of  a  manufacturing  corporation  may 
sell  the  whole  property  of  the  corporation  to  a  new  corporation, 
taking  payment  in  shares  of  stock  of  the  new  company,  to  be  dis- 
tributed among  the  stockholders  of  the  old  company.  In  Howe  v. 
Boston  Carpet  Co.,  16  Gray,  493,  it  was  held  that  one  manufac- 
turing corporation  may  take  the  shares  of  another  in  payment  of 
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a  debt.  Chapman,  J.,  in  delivering  the  opinion  of  the  court,  in 
commenting  upon  the  case  of  Treadwell  v.  Salisbury  Mfg.  Co., 
supra,  says  that  "  while  corporations  quasi  public  may  be  re- 
strained and  directed  in  the  management  of  their  affairs,  yet  cor- 
porations established  for  trading  and  manufacturing  purposes  may 
wind  up  their  affairs  whenever  they  think  proper  to  do  so,  and  in 
the  manner  adopted  in  that  case.  The  legality  of  the  transaction 
could  not  have  depended  on  the  intention  of  the  corporation  to 
wind  up  its  affairs  immediately.  If  it  had  taken  the  stock  in  the 
payment  for  goods,  or  for  the  sale  of  a  building  or  land,  or  water 
power,  which  it  did  not  want  or  desire  to  sell,  while  it  still  carried 
on  its  business,  the  act  must  have  been  equally  legal." 

In  Hodges  v.  New  England  Screw  Co.,  i  R.  I.  312-347,  the 
facts  were,  in  many  respects,  similar  to  those  under  consideration. 
Greene,  Ch.  J.,  says :  "  Nor  have  we  any  doubt  that  the  screw 
company  might  have  rightfully  taken  this  stock  in  the  iron  com- 
pany in  payment  for  their  rolling-mill,  if  it  had  been  taken  with  a 
view  to  sell  it  again,  and  not  permanently  hold  it.  Again,  it  is  to 
be  observed  the  directors  were  not  investing  the  funds  of  the  screw 
company  in  the  stock  of  the  iron  company.  They  had  on  hand  an 
unsalable  rolling-mill,  and  they  owed  a  heavy  debt  for  it,  and  one 
great  object  in  taking  the  stock  in  the  iron  company  was  to  realize 
for  the  rolling-mill,  and  in  parts  pay  thereby  the  debt."  State  of 
Kansas  v.  Western  Irrigating  Canal  Co.,  40  Kas.  96 ;  Leathers  v. 
Janney,  41  La.  1120;  Hibemia  Insurance  Co.  z;.  St.  Louis  &  New 
Orleans  Transp.  Co.,  8  Federal  Rep.  516;  Taylor  v.  North  Star 
Gold  Mining  Co.,  79  Cal.  285 ;  Miners'  Ditch  Co.  v.  Zellerbach, 
37  id.  543;  State  v,  Butler,  86  Tenn.  614;  Morawetz  on  Private 
Corporations,  §  212. 

The  plaintiff  has  sold  its  rolling-mill,  machinery,  etc.,  to  the  de- 
fendant. It  has  taken  stock  in  the  latter  company  in,  payment 
therefor.  Inasmuch  as  this  was  done  with  the  consent  of  all  of  / 
the  stockholders,  it  being  the  act  of  a  private  corporation,  not  in  ( 
any  manner  harming  the  public,  we  see  no  reason  for  condemning; 
its  title  to  the  stock  so  obtained.  Palmer  v.  Cypress  Hill  Ceme-, 
tery,  122  N.  Y.  429-425, 

But,  assuming  the  transaction  to  have  been  ultra  vires,  the  de-  _ 

fenses  interposed  would  still  be  unavailable.  The  plaintiff  has  the  j^^  o-^^^^ 
stock  and  has  paid  for  it.  It  cannot  be  recovered  back  by  the 
defendant,  for  the  transaction  is  completed  and  closed.  Whilst 
the  contract  remained  executory,  if  it  was  unauthorized  a  stock- 
holder or  person  interested  might  have  interfered  by  injunction, 
and  prevented  the  transfer  of  the  property  of  the  plaintiff  to  the 
defendant.  But  the  contract  having  become  executed,  the  title  of 
the  stock  now  vests  in  the  plaintiff,  and  it  has  the  power  to  sell 
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and  dispose  of  the  same.    Sistare  v.  Best,  88  N.  Y.  527-543 ;  Mill- 
bank  V,  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  supra. 

The  contract  under  which  the  note  in  suit  was  given  was  made 
in  December,  1884,  nearly  four  years  after  the  plaintiff  became  the 
owner  of  the  stock.  No  claim  is  made  that  that  contract  is  for  any 
reason  illegal  or  void.  Numerous  cases  are  found  in  which  the 
courts  have  refused  to  execute  contracts  that  were  ultra  vires,  but 
this  action  is  not  based  upon  such  a  contract.  The  courts  will  not  \>j\ 
permit  the  plea  of  ultra  vires  to  prevail  whether  interposed  f or  i  (  | 
or  against  a  corporation,  where  it  would  not  advance  justice,  but 
would  accomplish  a  legal  wrong.  Rider  Life  Raft  Co.  v.  Roach, 
97  N.  Y.  378-381 ;  Whitney  Arms  Co.  v.  Barlow,  63  id,  62. 

To  hold  that  the  plaintiff  could  not  dispose  of  the  stock  would 
deprive  it  of  the  consideration  received  for  the  transfer  of  its 
rolling-mill  and  material,  thus  accomplishing  a  wrong  and  not 
advancing  justice. 

Our  conclusions  are  that  it  had  title  to  the  stock  and  that,  con- 
sequently, there  was  a  valuable  consideration  for  the  note  in  suit. 

The  question  raised  in  reference  to  the  non-tender  of  the  stock 
was  properly  disposed  of  by  the  General  Term. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Judgment  affirmed. 


/ 
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-CITIZENS'  STATE  BANK  OF  NOBLESVILLE  v.  HAW- 
^JL^  KINS. 


...  In  the  Circuit  Court  of  Appeals  of  the  United  States, 
ii"^'      -  >L>»-'^ ■       Seventh  Circuit,  January  6,  1896. 

/y- T"^"^       [Reported  in  71  Federal  Reporter  369.] 


1.4/*^^"^^'^     In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 


v^- 


/^. 


J  ^*^rict  of  Indiana. 

^  The  defendant  in  error,  Edward  Hawkins,  as  receiver  of  the  In- 
dianapolis National  Bank,  brought  suit  against  the  plaintiff  in 
error,  the  Citizens'  State  Bank,  alleging  his  appointment  by  the 
Comptroller  of  the  Currency  of  the  United  States  as  receiver  of 
the  national  bank ;  that  the  assets  of  the  bank  were  insufficient  to 
pay  its  indebtedness,  and  that  on  the  25th  of  October,  1893,  the 
Comptroller  of  the  Currency,  in  order  to  pay  the  liabilities  of  the 
insolvent  banking  association,  made  an  assessment  upon  all  of  the 
shares  of  its  capital  stock  of  100  per  cent,  upon  the  par  value  there- 
of, and  ordered  payment  thereof  on  or  before  the  25th  day  of 
November,  1893 ;  that  the  Citizens*  State  Bank,  at  the  time  of  the 
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suspension  of  the  national  bank,  was,  and  since  has  been,  the 
owner  of  seventy-nine  shares  of  its  capital  stock,  of  the  par  value 
of  $ioo.each,  and,  notwithstanding  notice  of  the  assessment  and 
demand  of  payment,  made  default,  and  recovery  is  sought  for  the 
sum  of  $7900,  the  amount  of  such  assessment. 

The  Citizens'  Bank  appeared  to  the  suit,  and  made  answer,  inter 
alia,  as  follows : ''  The  defendant,  a  banking  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Indiana  as  a  State 
bank,  answering,  says :  It  is  not  liable  herein,  for  that  it  did  not 
become  the  owner  or  holder  of  the  shares  of  stock  in  the  Indian- 
apolis National  Bank,  described  in  the  declaration,  either  as  a 
pledge  or  upon  execution  or  any  compromise  or  settlement  of  a 
doubtful  or  bad  debt,  but,  on  the  other  hand,  in  the  manner  fol- 
lowing, and  not  otherwise ;  that  is  to  say :  Theodore  P.  Haughey, 
being  the  president  of  the  Indianapolis  National  Bank,  and  at  the 
same  time  president  of  this  defendant,  purchased  the  said  shares 
for  this  defendant,  and  as  its  president,  on  the  31st  day  of  July, 
1885,  of  William  Wallace,  receiver,  who  was  then  the  owner  and 
holder  thereof ;  and  he,  the  said  Haughey,  having  so  purchased  the 
same,  as  the  president  of  and  for  this  defendant,  did  then  and 
there,  as  the  president  of  the  Indianapolis  National  Bank,  cause 
the  said  shares  to  be  transferred  to  this  defendant  on  the  books  of 
the  Indianapolis  National  Bank,  in  whose  name  the  same  have  ever 
since  stood.  And  this  defendant  says  it  is  not  liable  herein,  for 
that,  under  the  act  of  Congress  governing  national  banks,  the  said 
Haughey,  as  president  of  the  Indianapolis  National  Bank,  had  no 
power  or  authority  to  transfer  the  same  to  this  defendant,  being  an 
artificial  person,  to  wit,  a  corporation  of  the  State  of  Indiana.  And 
this  defendant  had  no  power  or  capacity  to  receive  the  same,  and 
to  become  or  continue  the  holder  or  owner  thereof,  because  by  the 
laws  of  the  State  of  Indiana  authorizing  the  creation  of  State 
banks,  and  the  manner  of  carrying  on  their  business,  this  defend- 
ant was  not  authorized  by  law  to  become  the  holder  or  owner  of 
shares  in  the  Indianapolis  National  Bank,  and  so  was  prohibited 
from  so  doing.  And  defendant  says  that  he,  the  said  Theodore 
P.  Haughey,  from  the  date  of  said  purchase  until  the  failure  of  the 
Indianapolis  National  Bank,  was  at  all  times  the  president  thereof, 
and  so  also  of  the  defendant."  To  this  part  of  the  answer  a  de- 
murrer was  interposed,  which  demurrer  was  sustained  by  the 
court.  On  the  13th.  of  December,  1894,  the  Citizens'  Bank  with- 
drew its  general  denial  to  the  declaration,  and  declined  to  an- 
swer further,  but  elected  to  abide  by  the  ruling  of  the  court  on  the 
demurrer  to  the  paragraph  of  the  answer  referred  to ;  whereupon 
the  cause  was  submitted  to  the  court,  and  a  judgment  rendered 
against  the  State  bank  for  the  amount  claimed. 
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The  statute  of  Indiana  (Rev.  St.  1881,  §  2687;  Rev.  St.  1894, 
§  2924)  determining  the  powers  of  banking  corporations,  provides 
that  they  ''  may  exercise,  under  this  act,  all  the  powers  incidental 
and  proper,  or  which  may  be  necessary  and  usual  in  carrying  on 
the  business  of  banking  as  a  bank  of  discount  and  deposit ;  may 
receive  deposits,  buy  and  sell  exchange,  gold  and  silver  coin  and 
bullion ;  and  may  loan  money,  negotiate,  sell  and  guarantee  such 
loans,  and  promissory  notes,  bonds,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt,  and  any  security  thereof ;  and  may  become 
and  act  as  the  trustee  for  the  same  as  fully  as  private  persons 
may ;  but  no  such  association  shall  issue  notes,  bills,  or  other  evi- 
dences of  indebtedness  in  the  form  or  similitude  of  bank  notes, 
and  intended  to  circulate  as  bank  notes  or  bills  or  as  money.  And 
such  association  may  contract  for,  charge,  take,  reserve,  and  re- 
ceive on  loans  and  discounts  for,  charge,  take,  reserve  and  receive 
on  loans  and  discounts  the  highest  rates  of  interest  allowed  by  the 
law  of  this  State  to  be  contracted  for,  taken  and  received  by  in- 
dividuals." 

Addison  C  Harris  and  Geo.  Shirts  for  plaintiff  in  error. 

Frank  B.  Burke  and  John  W.  Kern  for  defendant  in  error. 

Before  Woods,  Jenkins,  and  Showalter,  C.  JJ. 

Jenkins,  C.  J.,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

An  act  is  ultra  vires  a  corporation  when  it  is  beyond  and  outside 
of  the  scope  of  the  powers  conferred  by  its  founders — when  the 
corporation  is  without  authority  to  perform  it  under  any  circmn-- 
stances  or  for  any  purpose.  Such  acts  are  wholly  void,  and  no 
contract  for  their  performance  can  be  enforced  by  or  against  the 
corporation,  the  plea  of  ultra  vires  being  available  to  either  party 
to  the  contract.  Such  was  the  character  of  the  agreement  under 
consideration  in  Thomas  v.  Railroad  Co.,  loi  U.  S.  71 ;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478.  There  are,  however,  acts  done  in  excess  of  conferred 
powers,  illegal  as  to  shareholders,  but  for  which  the  corporation  is 
liable  to  innocent  parties ;  as,  for  example,  where  a  corporation  is 
authorized  to  perform  an  act  for  a  specific  purpose,  and  performs 
the  act  for  another  and  unauthorized  purpose.  In  such  case  the 
plea  of  ulti^a-^ires  is  available  to  neither  party.  Such  was  the 
'character  of  the  contracts  under  consideration  in  Union  Gold 
Min.  Co.  V,  National  Bank,  96  U.  S.  640;  Smith  v.  Sheeley,  12 
Wall.  358 ;  Bank  v.  Matthews,  98  U.  S.  621 ;  Bank  v.  Whitney, 
103  U.  S.  99;  Bank  v.  Stewart,  107  U.  S.  676,  2  Sup.  Ct.  778; 
Fritts  V.  Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93;  Bank  v.  Towns- 
end,  139  U.  S.  67,  II  Sup.  Ct.  496 ;  Thompson  v.  Bank,  146  U.  S. 
240,  13  Sup.  Ct.  66;  Bank  v.  Butler,  157  Mass.  548,  32  N.  E.  909; 
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Ditch  Co.  V.  Zellerbach,  37  Cal.  543.  In  the  case  in  hand  no  power 
is  granted  to  purchase  stock  in  another  bank,  and  therefore  a  pro- 
hibition to  do  so  may  be  implied.     First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  122.     It  is  not  doubted,  however,  that  under  / 
the  banking  law  of  Indiana  the  plaintiff  in  error  had  power  to  ac- 
cept stock  in  another  bank  as  security  for  a  loan,  or  to  acquire  such 
stock  by  levy  thereon  and  sale  thereof  under  execution  to  satisfy  a 
debt  due  to  it.     Morse,  Banks,  §  59 ;  Bank  v.  Case,  99  U.  S.  628. 
It  had  the  power,  therefore,  under  certain  circumstances,  and  for 
certain  purposes,  to  acquire  stock  in  a  national  bank.     It  obtained 
the  stock  in  question  by  purchase  from  a  third  party,  and  pro- 
cured its  transfer  to  itself  upon  the  books  of  the  national  bank. 
The  acquisition  of  such  stock  was  within  the  general  scope  of  itsi 
powers.    The  case  is,  therefore,  one  of  an  abuse  of  generaLpower,' 
a  wrongful  exercise  of  conferred  power,  for  purposes  and  under 
circumstances  contrary  to  law,  and  not  the  case  of  the  exercise  of 
a  powerjiot  in  any  event  J^ven.    It  is,  therefore,  related  to  the 
second  class  a^ve  noted,  to  which  the  doctrine  of  ultra  vires  does 
not  apply.    In  all  such  cases  a  corporation  cannot  ''  set  up  its 
own  violation  of  law  to  escape  the  responsibility  resulting  from 
its  illegal  action."    Id.  628-633.    The  misuse  of  power  in  such  7-^^      *^^  • 
cases   is  matter  for  consideration  by  the  authorities  of  the  State^>,_.^  1  /? 
If  such  abuse  of  power  be  prejudicial  to  the  public  a  forfeiture 
of  the  charter  will  furnish  a  preventive  remedy.    It  would  be 
grievous  wrong  to  permit  a  corporation  to  assert  its  own  abuse  9  <^  d  n--^-^"^^ 
of  power  to  escape  liability  under  the  facts  here  disclosed.    It  held         /V- 
this  stock  for  many  years,  taking  any  profits  accruing  therefrom.  *^ 
It  must  meet  the  liability  resulting  from  the  failure  of  the  bank.  ^^  jl^  ^ 


y 


It  cannot  approbate  and  reprobate.     It  has  received  the  benefits.  ^  ^ 
It  must  bear  the  burdens.    "  The  doctrine  of  idtra  vires,  when  in- 
voked  for  or  against  a  corporation,  should  not  be  allowed  to  pre- 
vail when  it  would  defeat  the  ends  of  justice  or  work  a  legal 
wrong."    Railroad  Co.  v.  McCarthy,  96  U.  S.  258-267. 
The  judgment  will  be  affirmed.  ^  .-^v^ 


oJ^ 


< 
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CALIFORNIA  BANK  v,  KENNEDY. 
In  the  Supreme  Court  of  the  United  States,  May  24,  1897. 

[Reported  in  167  United  States  Reports  362.] 


C7^*^ 


This  action  was  commenced  in  the  Superior  Court  of  the    ^ 
county  of  San  Diego,  State  of  California,  against  the  California 
Savings  Bank,  and  other  defendants,  including  the  plaintiff  in  " 
error.    In  each  of  five  counts  of  an  amended  petition  a  separate  ^ •^  "^ 
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cause  of  action  was  stated,  seeking  a  judgment  against  the  sav- 
.^Mngs  bank  for  the  amount  of  a  particular  deposit  of  money  alleged 
^^^  ^c^e^  >-<—  ^Q  have  been  made  with  it  on  a  specified  date,  and  a  recovery  was 
Zy£>^    aXZXj^    asked  against  the  other  defendants  upon  the  ground  that  they 

^were  stockholders  in  the  savings  bank  on  the  dates  of  the  various 
deposits,  and  in  consequence  liable  under  the  laws  of  California  to 
pay  the  debts  of  the  savings  bank  in  proportion  to  the  amount  of 
^ock  held  and  owned  by  each  stockholder.  A  demurrer  to  the 
amended  complaint  was  overruled,  and  the  California  National 
Bank  answered,  denying  that  it  was  ever  the  owner  of  any  stock 
in  the  savings  bank,  and  alleging  that  if  any  such  stock  was  ever 
^3>..,.-vnj(  issued  to  it,  it  was  issued  without  due  authority  from  the  bank 
^  J  in  its  corporate  capacity  and  without  authority  of  law.  The 
answer  also  averred  that  the  bank  never  acquired  "  in  the  usual 
course  of  business  or  now  has  as  owner  any  stock  of  the  said  de- 
fendant, the  California  Savings  Bank." 

No  issue  was  taken  upon  the  truth  of  the  averments  in  the 
amended  complaint  as  to  the  amount  and  date  of  the  respective 
deposits  which  plaintiff  alleged  he  had  made  in  the  savings  bank. 
From  the  evidence  it  appeared  that  the  savings  bank  began 
business  in  January,  1890.  Its  stock  consisted  of  twenty-five  hun- 
dred shares,  and  was  originally  distributed  in  five  certificates, 
each  for  500  shares,  one  certificate  being  made  in  the  name  of 
^  each  of  the  following  persons :  J.  W.  Collins,  S.  G.  Havermale, 

■^'^  /^"^^^D.  D,  Dare,  William  Collier,  and  H.  F.  Norcross.    Norcross  had 
^  ^>^  A^^^'^'tiS^fiicial  connection  with  the  national  bank,  but  Collier,  Dare,  and 
^jg_^    Collins  were,  respectively,  president,  vice-president,  and  cashier  of 
x^  ^^*'*'*^\Z/     the  national  bank,  and  were  also,  with  Havermale,  directors  of  the 
-"^^•^'^^bank  during  the  period  when  the  alleged  transfers  of  stock  were 
made  to  the  bank. 
^)     The  certificates  in  the  names  of  Collier  and  Norcross  were  never 
/^  delivered,  and  when  subsequently  cancelled  contained  no  indorse- 
^    ^^^ment.    In  the  stead  of  those  certificates,  however,  on  September 
^  -^^*-^  "^  ^   10,  1890,  three  certificates,  aggregating  990  shares,  were  issued  in 

the  name  of  J.  W.  Collins,  cashier,  and  two  certificates,  each  for 
five  shares,  were  issued  to  Collier  and  Norcross,  respectively.    On 
January  2,  1891,  the  three  certificates  for  990  shares  in  the  name 
_    _of  Collins,  cashier,  were  surrendered,  and  a  single  certificate  for 
r^  ^  a*v'»'^^^**^that  number  of  shares  was  issued  in  the  name  of  the  California 

National  Bank. 

In  December,  1890,  and  January,  1891,  five  per  cent,  dividends 
were  declared  and  paid  on  the  stock  of  the  savings  bank.  The 
amount  of  each  dividend  received  by  the  California  National  Bank 
was  $750.  No  direct  evidence  was  introduced  accounting  for 
these  payments  having  been  made  on  the  basis  of  an  ownership  of 
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1500  shares,  when  the  bank  was  sought  to  be  held  liable  for  and 
appeared  to  be  the  holder  of  but  990  shares,  put  in  its  name  as 
above  stated.  Both  the  savings  bank  and  the  national  bank  became 
insolvent;  the  former  suspending  November  12,  1891,  while  the 
receiver  of  the  national  bank  qualified  December  29,  1891. 

The  cause  was  tried  by  the  court  without  a  jury,  and  by  findings 
of  fact  and  conclusions  of  law  rested  thereon  the  court  sustained 
the  averments  of  the  complaint,  adjudged  the  national  bank  to  be 
the  holder  of  990  shares  of  the  stock  of  the  savings  bank,  and  re- 
sponsible to  the  creditors  of  the  savings  bank  in  that  proportion. 
Judgment  was  entered  against  the  savings  bank  for  $47,497-75, 
and  against  the  national  bank  for  $18,507.52,  a  payment  to  the 
savings  bank,  however,  to  be  a  satisfaction  of  the  judgment 
against  the  national  bank.  Both  at  the  hearing,  by  objection  to 
the  introduction  in  evidence  of  the  certificate  of  stock,  and  in  a 
statement  filed  with  the  motion  for  a  new  trial,  the  point  was 
made  that  the  issue  of  the  stock  to  the  bank  was  void  because  not 
shown  to  have  been  acquired  pursuant  to  authority  of  its  board  of 
directors,  and  because  the  stock  was  not  taken  in  the  ordinary 
course  of  the  business  of  the  bank  as  security  for  the  payment  of 
a  debt  or  otherwise.  In  addition,  by  the  first,  second,  and  third 
specifications  of  errors  of  law  occurring  at  the  trial  it  was  specially 
stated  that  error  had  been  committed  in  admitting  the  certificate 
in  evidence  and  holding  the  national  bank  liable — substantially  the 
same  language  being  employed  in  each  specification — ^because  the 
national  bank,  a  corporation  under  the  banking  laws  of  the  United 
States,  could  "  not  in  law  become  a  stockholder  or  incorporator 
m  any  other  corporation."  The  motion  for  a  new  trial  was  over- 
ruled, and  an  appeal  was  taken  to  the  Supreme  Court  of  the 
State,  by  which  court  the  judgment  was  affirmed.  loi  California, 
495,  A  writ  of  error  was  allowed,  and  the  cause  has  been  brought 
here  for  review. 

Edward  Winslow  Paige  for  plaintiff  in  error. 

George  Fuller,  H.  E.  Doolittle,  and  T.  L.  Lewis  for  defendant 
in  error,  submitted  on  their  brief. 

White,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  suggestion  as  to  the  want  of  jurisdiction  is,  therefore,  with- 
out merit.^ 

The  Federal  questions  which  therefore  arise  on  the  record  may 
be  thus  stated :  i.  Do  the  statutes  of  the  United  States,  Rev.  Stat. 
§  5136  ^^  seq.,  relating  to  the  organization  and  powers  of  national 
banks,  prohibit  them  from  purchasing  or  subscribing  to  the  stock 

*  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
— Ed. 
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of  another  corporation?  2.  If  a  national  bank  does  not  possess 
such  power,  can  the  want  of  authority  be  urged  by  the  bank  to 
defeat  an  attempt  to  enforce  against  it  the  liability  of  a  stock- 
holder? 

As  to  the  first  question:  It  is  settled  that  the  United  States 
statutes  relative  to  national  banks  constitute  the  measure  of  the 
authority  of  such  corporations,  and  that  they  cannot  rightfully 
exercise  any  powers  except  those  expressly  granted,  or  which  are 
incidental  to  carrying  on  the  business  for  which  they  are  estab- 
lished. Logan  County  Bank  v,  Townsend,  139  U.  S.  67,  73.  No 
express  power  to  acquire  the  stock  of  another  corporation  is  con- 
ferred upon  a  national  bank,  but  it  has  been  held  that,  as  inci- 
dental to  the  power  to  loan  money  on  personal  security,  a  bank 
may  in  the  usual  course  of  doing  such  business  accept  stock  of 
another  corporation  as  collateral,  and  by  the  enforcement  of  its 
rights  as  pledgee  it  may  become  the  owner  of  the  collateral  and  be 
subject  to  liability  as  other  stockholders.  National  Bank  v.  Case, 
99  U.  S.  628.  So,  also,  a  national  bank  may  be  conceded  to  possess, 
the  incidental  power  of  accepting  in  good  faith  stock  of  another 
corporation  as  security  for  a  previous  indebtedness.  It  is  clear, 
/  however,  that  a  national  bank  does  not  possess  the  power  to  deal 
)in  stocks.  The  prohibition  is  implied  from  the  failure  to  grant 
the  power.  First  National  Bank  z/.  National  Exchange  Bank,  92 
U.  S.  122,  128. 

On  behalf  of  the  plaintiff  below  it  was  admitted  at  the  trial  that 
the  stock  of  the  savings  bank  was  not  "  taken  as  security  or  any- 
thing of  the  kind,"  and  it  is  not  disputed  in  the  argument  at  bar 
(that  the  transaction  by  which  this  stock  was  placed  in  the  name  of 
the  bank  was  one  not  in  the  course  of  the  business  of  banking  for 
which  the  bank  was  organized. 

2.  The  transfer  of  the  stock  in  question  to  the  bank  being  un- 
authorized by  law,  does  the  fact  that,  under  some  circumstances, 
the  bank  might  have  legally  acquired  stock  in  the  corporation 
estop  the  bank  from  setting  up  the  illegality  of  the  transaction? 

Whatever  divergence  of  opinion  may  arise  on  this  question  from 
conflicting  adjudications  in  some  of  the  State  courts,  in  this  court 
it  is  settled  in  favor  of  the  right  of  the  corporation  to  plead  its 
want  of  power,  that  is  to  say,  to  assert  the  nullity  of  an  act  which 
is  an  ultra  vires  act.  The  cases  of  Thomas  v.  Railroad  Co.,  loi 
U.  S.  71 ;  Pennsylvania  Railroad  v.  St.  Louis,  Alton,  etc..  Rail- 
road, 118  U.  S.  290;  Oregon  Railway  &  Navigation  Co.  v.  Ore- 
gonian  Railway  Co.,  130  U.  S.  i ;  Pittsburgh,  Cincinnati,  etc.. 
Railway  v.  Keokuk  &  Hamilton  Bridge  Co.,  131  U.  S.  371 ;  Cen- 
tral Transp.  Co.  v,  Pullman's  Car  Co.,  139  U.  S.  24;  St.  Louis, 
etc.,  Railroad  v.  Terre  Haute  &  Indianapolis  Railroad,  145  U.  S. 
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393 ;  Union  Pacific  Railway  v.  Chicago,  etc.,  Railway,  163  U.  S. 
564,  and  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538,  recog- 
nize as  sound  doctrine  that  the  powers  of  corporations  are  such 
only  as  are  conferred  upon  them  by  statute,  and  that,  to  quote  from 
the  opinion  of  the  court  in  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  59,  60: 

"  A  contract  of  a  corporation,  which  is  ultra  vires,  in  the  proper 
sense,  that  is  to  say,  outside  Ijhe  object  of  its  creation  as  defined 
in  the  law  of  its  organization,  and  therefore  beyond  the  powers 
conferred  upon  it  by  the  legislature,  is  not  voidable  only,  but 
wholly  void,  and  of  no  legal  effect.  The  objection  to  the  con- 
tract is,  not  merely  that  the  corporation  ought  not  to  have  made  it, 
but  that  it  could  not  make  it.  The  contract  cannot  be  ratified  by 
either  party,  because  it  could  not  have  been  authorized  by  either. 
No  performance  on  either  side  can  give  the  unlawful  contract  any 
validity,  or  be  the  foundation  of  any  right  of  action  upon  it." 

This  language  was  also  cited  and  expressly  approved  in  Jack- 
sonville, etc..  Railway  v.  Hooper,  160  U.  S.  514,  524,  530. 

As  said  in  McCormick  v.  Market  National  Bank,  165  U.  S. 

538,  549 : 
"  The  doctrine  of  ultra  vires,  by  which  a  contract  made  by  a 

corporation  beyond  the  scope  of  its  corporate  powers  is  unlawful 

and  void  and  will  not  support  an  action,  rests,  as  this  court  has 

often  recognized  and  affirmed,  upon  three  distinct  grounds :  The  1 1 

obligation  of  any  one  contracting  with  a  corporation  to  take  notice  j 

of  the  legal  limits  of  its  powers ;  the  interest  of  the  stockholders  j  \~ 

not  to  be  subject  to  risks  which  they  have  never  undertaken ;  and 

above  all,  the  interest  of  the  public  that  the  corporation  shall  not  /  ^ 

transcend  the  powers  conferred  upon  it  by  law.    Pearce  v,  Madi-  I 

son  &  Indianapolis  Railroad,  21  How.  441 ;  Pittsburgh,  Chicago, 

etc..  Railway  v,  Keokuk  &  Hamilton  Bridge  Co.,  131  U.  S.  371, 

384;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S. 

24,  48." 

The  doctrine  thus  enunciated  is  likewise  that  which  obtains  in 
England.  Ashbury  Railway  Carriage  &  Iron  Co.  v,  Riche,  L.  R. 
7  H.  L.  653;  Attorney-General  v.  Great  Eastern  Railway  Co., 
5  App.  Cas.  473;  Baroness  Wenlock  v.  The  River  Dee  Co.,  10 
App.  Cas.  354;  Trevor  v,  Whitworth,  12  App.  Cas.  409;  Ooregum 
Gold  Mining  Co.  of  India  v.  Roper  (1892),  App.  Cas.  125 ;  Mann 
V.  Edinburgh  Northern  Tramways  (1893),  App.  Cas.  69. 

Applying  the  principles  of  law  thus  settled  to  the  case  at  bar, 
the  result  is  free  from  doubt. 

The  power  to  purchase  or  deal  in  stock  of  another  corporation,  • 
as  we  have  said,  is  not  expressly  conferred  upon  national  banks,  \ 
nor  is  it  an  act  which  may  be  exercised  as  incidental  to  the  powers 
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exWessly  conferred.  A  dealing  in  stocks  is  consequently  an  ultra 
vireT  ^ct.  Being  such,  it  is  without  efficacy.  Pearce  v.  Railroad 
Co.,  22  How.  441,  445.  Stock  so  acquired  creates  no  liability  to 
the  creditors  of  the  corporation  whose  stock  was  attempted  to  be 
transferred.  Cook  on  Stock  and  Stockholders,  vol.  i,  p.  435,  note 
I  to  sec.  316,  and  authorities  there  cited. 

In  the  Royal  Bank  of  India's  case,  L.  R.  4  Ch.  252  ( 1869),  while 
it  was  held  by  the  Court  of  Appeal  that,  as  incidental  to  the 
power  to  advance  money  on  a  deposit  of  shares  of  stock,  a  corpo- 
ration might  do  such  acts  as  were  reasonable  and  proper  for  mak- 
ing the  security  available,  it  was  conceded  that  a  purchase  of  stock 
of  another  company  as  a  speculation  would  have  been  ultra  vires, 
and,  despite  acts  of  ownership  exercised  by  the  company,  the 
shares  might  be  repudiated  at  any  time. 

Selwyn,  L.  J.,  said  (p.  261)  : 

"  If  it  could  have  been  shown  that  it  was  an  act  absolutely  pro- 
hibited by  their  memorandum  of  articles  of  association,  then,  no 
doubt,  a  different  question  would  have  arisen ;  the  act  would  have 
been  ultra  vires  and  incapable  of  confirmation  or  ratification." 

Giffard,  L.  J.,  said  (p.  262) :, 

"  I  quite  agree  that  the  Royal  Bank  of  India  had  no  authority 
to  speculate  in  shares,  and  that  if  it  had  gone  upon  the  Stock  Ex- 
change and  bought  shares  as  a  speculation,  such  a  proceeding 
would  have  been  ultra  vires,  and  all  that  has  taken  place 
would  not  have  been  enough  to  constitute  the  Royal  Bank  of 
India  shareholders  in  this  bank,  or  prevent  them  from  repudiat- 
ing these  shares." 

In  Ex  parte  Liquidators  of  the  British  Nation  Life  Assurance 
Association,  L.  R.  8  Ch.  Div.  679  (1879),  the  Court  of  Appeals 
(James,  Baggally,  and  Thesiger,  L.  JJ.)  discharged  an  order 
of  an  arbitrator  which  had  put  the  British  Nation  Associa- 
tion on  the  list  of  contributories  of  the  British  Commercial  Insur- 
ance Co.,  a  corporation  in  the  process  of  being  wound  up.  Pur- 
suant to  authority  conferred  by  its  deed  of  settlement,  the  British 
Nation  Association  had,  through  its  directors,  purchased  the  busi- 
ness of  the  British  Commercial  Insurance  Co.  Under  the  agree- 
ment entered  into  between  the  companies,  certain  stock  of  the 
British  Commercial  Co.  was  transferred  to  the  trustees  appointed 
by  the  British  Nation  Co.  Subsequently  this  stock  was  transferred 
into  the  name  of  the  association,  and  it  was  sought  to  hold  it  liable 
as  stockholder,  because  of  its  alleged  ownership  of  such  stock. 
James,  L.  J.,  delivered  the  opinion  of  the  court,  holding  that  while 
the  British  Nation  Association  was  empowered  to  purchase  for  in- 
vestment shares  of  a  certain  character,  it  was  not  empowered  to 
purchase  stock  which  would  practically  constitute  it  a  partnership 
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in  business  speculations  or  adventures,  and  that  the  transfer  of 
the  stock  in  question  into  the  name  of  the  bank  was  ultra  vires  and 
void.  It  was  further  held  that  the  shareholders  who  had  trans- 
ferred the  stock  to  the  British  Nation  Association  had  no  power, 
as  between  themselves  and  the  association,  to  transfer  their  lia- 
bility to  the  latter,  and  that — 

"  No  other  person  or  body  of  persons  could  be  prejudiced  or 
benefited  or  affected  by  an  instrument  to  which  they  were  abso- 
lutely strangers,  such  instrument  being  void  as  between  the  par- 
ties to  it." 

The  case  before  the  court  was  declared  to  be  not  one  of  a  per- 
son induced  to  become  a  shareholder,  and  who  had  become  a 
shareholder  by  fraud,  but  that  of  a  person  who  had  never  in  fact 
become  a  shareholder. 

The  circumstance  that  the  dealing  in  stocks  by  which,  if  at  all, 
the  stock  of  the  California  Savings  Bank  was  put  in  the  name  of 
the  California  National  Bank,  was  one  entirely  outside  of  the  pow- 
ers conferred  upon  the  bank,  and  was  in  nowise  the  transaction  of 
banking  business  or  incidental  to  the  exercise  of  the  powers  con- 
ferred upon  the  bank,  distinguishes  this  case  from  the  class  of 
cases  relied  upon  by  the  defendant  in  error.  National  Bank  v. 
Whitney,  103  U.  S.  99;  National  Bank  v,  Matthews,  98  U.  S.  621. 
The  difference  between  those  cases  and  one  like  this  was  referred 
to  in  McCormick  v.  Market  National  Bank  of  Chicago,  supra,  and 
it  is,  therefore,  unnecessary  to  particularly  review  them.  The 
claim  that  the  bank  in  consequence  of  the  receipt  by  it  of  dividends 
on  the  stock  of  the  savings  bank  is  estopped  from  questioning  its 
ownership  and  consequent  liability,  is  but  a  reiteration  of  the  con- 
tention that  the  acquiring  of  stock  by  the  bank  under  the  cir- 
cumstances disclosed  was  not  void  but  merely  voidable.  It  would 
be  a  contradiction  in  terms  to  assert  that  there  was  a  total  want 
of  power  by  any  act  to  assume  the  liability,  and  yet  to  say  that 
by  a  particular  act  the  liability  resulted.  The  transaction  being 
absolutely  void,  could  not  be  confirmed  or  ratified.  As  was  said 
by  this  court  in  Union  Pacific  Railway  v,  Chicago,  etc..  Railway, 
163  U.  S.  564,  speaking  through  Fuller,  Ch.  J.  (p.  581)  : 

"  A  contract  made  by  a  corporation  beyond  the  scope  of  its 
powers,  express  or  implied,  on  a  proper  construction  of  its  charter, 
cannot  be  enforced,  or  rendered  enforceable  by  the  application  of 
the  doctrine  of  estoppel." 

It  follows  from  the  foregoing  that  the  judgment  of  the  Su- 
preme Court  of  California  against  the  bank  was  erroneous,  and 
it  must,  therefore,  be  reversed. 

Harlan,  J.,  dissented. 

?  " 

/  3       - 
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CHILD  V,  HUDSON'S  BAY  CO. 
In  Chancery,  Before  Lx)rd  Macclesfield,  C,  Hilary  Term, 

[Reported  in  2  Pcere  Williams  207.] 

Sir  Stephen  Evans  was  one  of  the  proprietors  of  the  stock  of 
the  Hudson's  Bay  Co.,  which  company  are  made  a  corporation  by 
charter,  and  are  thereby  empowered  to  make  by-laws  for  the  bet- 
ter government  of  the  company,  and  for  the  management  and 
direction  of  their  trade  to  Hudson's  Bay. 

Accordingly  they  made  a  by-law,  that  if  any  of  their  members 
should  be  indebted  to  the  company  his  stock  in  the  company 
should  be  in  the  first  place  liable  to  the  debts  which  such  member 
should  owe  the  company;  and  that  the  company  might  seize  and 
detain  the  said  stock  for  the  debts  due  to  them. 

One  J.  S.  was  instructed  to  act  for  them  upon  a  project  of  in- 
surances on  marriages  and  apprentices,  namely,  that  on  the  hus- 
band's or  apprentice's  paying  down  such  a  sum  to  the  said  J.  S. 
that  then  the  said  J.  S.  should  pay  so  much  to  the  widow  of  the 
said  husband,  in  case  she  survived ;  or  to  the  apprentice,  if  he 
should  come  out  of  his  apprenticeship  and  set  up  a  trade ;  and  the 
said  J.  S.  was  only  a  servant  of  the  company's,  who  received  in, 
and  made  orders  to  issue  and  pay  out  this  money ;  and  it  was  on 
this  account,  and  in  trust  for  the  company,  that  Sir  Stephen  Evans 
was  indebted  to  the  said  J,  S.  . 

Afterward,  on  Sir  Stephen  Evans's  becoming  a  bankrupt,  the 
assignees  under  the  commission  brought  a  bill  against  the  com- 
pany, showing  that  the  said  Sir  Stephen  Evans  had  £1500  in 
their  stock,  and  praying  an  account  of  the  profits  and  dividends 
thereof. 

The  defendants  the  company  insisted  that  Sir  Stephen  Evans 

was  indebted  to  J.  S.,  their  trustee,  in  the  sum  of ,  and  that 

Sir  Stephen's  stock  ought  to  be  liable  to  pay  that  debt. 

Objected  for  the  plaintiffs  (by  Wearg,  Solicitor-General)  that 
this  by-law  of  the  company  was  void,  namely,  that  the  stock  of 
the  company  should  be  liable  to  any  one  debt  in  preference  to  an- 
other ;  for  that  all  debts  ought  to  be  paid  according  to  course  of 
law,  and  no  by-law  could  be  made  to  the  prejudice  of  a  third  per- 
son, who  might  be  a  creditor,  so  as  to  postpone  him ;  that  it  was  as 
if  two  copartners,  on  their  entering  into  copartnership,  should 
covenant  that  the  stock  of  each  partner  should  be  first  liable  to  the 
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debts  which  he  should  owe  to  the  other  partner,  before  the  debts 
which  he  should  owe  to  any  other  person. 

Lord  Chancellor.  This  is  a  good  by-law;  for  the  legal  in- 
terest of  all  the  stock  is  in  the  company,  who  are  trustees  for  the 
several  members,  and  may  order  that  the  dividends  to  be  made 
shall  be  under  particular  restrictions,  or  terms ;  and  by  the  same 
reason  that  this  by-law  is  objected  to,  the  common  by-laws  of 
companies,  to  deduct  the  calls  out  of  the  stocks  of  the  members  re- 
fusing to  pay  their  calls,  may  be  said  to  be  void. 

As  to  the  other  part  of  the  by-law,  empowering  the  company  to  g 
detain  and  seize  the  stock  of  such  member,  that  is  also  good ;  but  ' 
then  there  ought  to  be  some  act  done  by  the  company,  to  order  or' 
declare  that  the  stock  of  such  member  is  seized  for  the  debt  due 
to  the  said  company ;  but  this  being  a  by-law,  to  the  prejudice  of 
other  creditors,  it  shall  be  taken  strictly,  and  not  to  extend  to  such 
debt  as  the  member  does  not  owe  in  law,  but  only  in  equity ;  and 
in  the  present  case  this  is  in  law  a  debt  due  to  J.  S. 

A  corporation  has  an  implied  power  to  make  by-laws ;  but  where 
the  charter  gives  the  company  a  power  to  make  by-laws,  they  can  f^"^-^"^*-*"*^^ 
only  make  them  in  such  cases  as  they  are  enabled  to  do  by  the 
charter ;  for  such  power  given  by  the  charter  implies  a  negative, 
.that  they  shall  not  make  by-laws  in  any  other  cases. 

Thus,  where  the  company,  in  the  principal  case,  have  a  power 
given  them  by  the  charter  to  make  by-laws  for  the  management 
of  their  trade  to  Hudson's  Bay,  this  power  implies  a  negative,  that 
they  cannot  make  any  other  by-laws ;  a  fortiori  they  cannot  make 
by-laws  in  relation  to  projects  and  insurances,  which  by  act  of 
Parliament  are  declared  to  be  illegal. 


n^A-*^^^ 


X^-.^*  ^.-^^ 


WILLIAM  H.  IRELAND  v.  GLOBE  MILLING  &  REDUC- 
TION CO. 

In  the  Appellate  Division  of  the  Supreme  Court  of  Rhode 

Island,  September  19,  1895. 

[Reported  in  19  Rhode  Island  Reports  180.] 

Assumpsit  for  refusing  to  transfer  stock.  On  demurrers  to 
the  pleas  and  replications. 

Tillinghast,  J.  The  pleadings  in  this  case  present  two  ques- 
tions for  our  decision,  namely,  first,  is  the  stock  of  a  non-resident, 
in  a  foreign  corporation,  doing  business  in  this  State,  attachable 
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here?^  And  second,  are  the  by-laws  of  the  defendant  corporation 
set  up  in  its  third  special  plea  in  bar,  taken  in  connection  with  the 
statutes  of  the  State  of  Maine  relating  to  the  transfer  of  stock  in 
corporations,  which  are  also  pleaded,  effectual  to  prevent  William 
R.  Steams,  the  assignor  of  the  stock  in  question,  from  transferring 
the  same  to  the  plaintiff  by  a  mere  endorsement  and  delivery  there- 
of, so  as  to  confer  upon  him  the  right  to  maintain  this  action  ? 

The  first  and  second  pleas  set  up  as  an  excuse  for  the  refusal  of 
said  defendant  corporation  to  transfer  said  stock,  the  fact  that  at 
the  time  of  the  making  of  the  request  by  the  plaintiff  for  said 
transfer,  the  stock  was  under  two  attachments  as  the  property  of 
said  Stearns,  and  hence  that  it  could  not  safely  transfer  the  same. 
The  third  plea  sets  up  that  the  defendant  corporation  was  organ- 
ized August  ID,  1892,  under  the  laws  of  the  State  of  Maine,  at 
Saco,  by  articles  of  agreement  or  association,  to  which  articles  said 
Stearns  was  a  subscribing  party,  and  that  in  the  proceedings  of 
organization  he  participated  and  was  then  and  there  elected  presi- 
dent and  a  director  of  said  corporation,  which  offices. he  filled  dur- 
ing the  ensuing  year ;  and  that  then  and  there,  as  a  part  of  the  pro- 
ceedings of  the  organization  of  said  company,  certain  by-laws  were 
unanimously  adopted  by  said  Steams  and  the  other  incorporators 
of  the  company  in  relation  to  the  transfer  of  stock  and  other  mat- 
ters, among  which  by-laws  were  the  following : 

"ARTICLE  III.— Capital  Stock. 

"  Section  2.  No  stockholder  shall  assign  and  transfer  his  stock, 
or  any  part  thereof,  to  any  person,  unless  he  shall  first  offer  the 
same  to  the  corporation  at  the  lowest  price  at  which  he  is  willing 
to  sell  and  assign  the  same.  If  in  thirty  days  after  such  offer 
shall  have  been  made  in  writing  to  the  corporation,  said  corpora- 
tion shall  refuse  or  neglect  to  purchase  the  stock  so  offered,  the 
owner  thereof  may  sell  and  transfer  the  same  to  any  other  person 
at  not  less  than  the  price  stated  in  said  offer. 

"  Section  3.  Shares  may  be  transferred  by  endorsement  on  the 
certificates  of  stock  and  delivery  thereof,  but  shall  not  be  valid 
(except  between  the  parties  thereto)  until  the  same  shall  be  re- 
corded in  proper  form  upon  the  books  of  the  corporation.  Upon 
surrender  a  new  certificate  or  certificates  shall  be  issued  and  the 
surrendered  certificate  or  certificates  shall  be  cancelled  and  re- 
placed and  secured  in  the  certificate  book." 

Said  third  plea  then  proceeds  to  state  that  said  by-laws  had 
been  adopted  and  were  in  force  at  the  time,  and  before  the  time 
when  the  certificates  of  stock  mentioned  and  described  in  the  dec- 

^  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  pp.  . — Ed. 
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laration,  or  any  certificate  of  stock  in  the  said  corporation,  had 
been  issued,  and  that  all  said  certificates  were  and  are  subject  to 
said  by-laws  and  the  provisions  thereof,  which  by-laws,  from  their 
adoption  till  now,  have  been  continuously  in  force,  of  which  by- 
laws and  the  operation  thereof  said  Steams  and  said  plaintiff,  at 
and  before  the  sale  set  out  in  plaintiff's  declaration,  had  knowl- 
edge ;  that  said  Steams  had  not  before  the  alleged  sale  offered  to 
said  corporation  his  said  stock  at  any  price  whatever,  nor  had  in 
any  manner  complied  with  the  by-laws  concerning  the  transfer  of 
his  said  stock,  of  which  non-compliance  with  said  by-laws  by  said 
Steams  the  plaintiff  had  knowledge  at  the  time  of  and  before  said 
sale ;  wherefore  the  defendant,  having  said  lien  of  option  upon  said 
stock  by  reason  of  said  by-law,  declined  to  register  said  transfer 
of  said  stock,  because  said  Stearns  had  as  aforesaid  failed  to  com- 
ply with  said  by-law  relating  to  said  transfers.  Said  plea,  as 
amended  by  agreement  of  the  parties  since  the  hearing  of  the 
case,  also  sets  up  the  statutes  of  the  State  of  Maine  in  force  at  the 
time  of  the  organization  of  the  defendant  corporation,  relating 
to  the  organization  and  management  of  corporations,  namely, 
Chapter  48,  sections  16,  17,  18  and  19. 

As  to  the  first  question :  We  think  it  is  well  settled  that  shares 
of  stock  owned  by  a  non-resident  defendant  in  a  foreign  corpora- 
tion cannot  be  reached  by  a  process  of  attachment,  although  the 
officers  of  the  corporation  are  within  the  State  and  the  business  of 
the  corporation  is  being  carried  on  here.  The  situs  of  the  stock 
for  the  purposes  of  attachment  and  execution  is  the  domicile  of 
the  corporation,  and  that  place  only.  See  Cook  on  Stock  and 
Stockholders  and  Corporation  Law,  3d  ed.,  §  485,  and  cases  cited ; 
Plimpton  V,  Bigelow,  93  N.  Y.  592 ;  23  Amer.  &  Eng.  Encyc.  of 
Law,  632,  and  cases  cited ;  Winston  v,  Fletcher,  53  Conn.  390. 

A  corporation  can  have  but  one  legal  residence,  and  that  must 
be  within  the  State  or  sovereignty  creating  it,  although  by  comity, 
it  may  be  allowed  to  do  business,  through  its  officers  and  agents, 
in  other  jurisdictions.     Chaffee  v.  Fourth  National  Bank,  71  Me. 

514. 
Our  statute  which  authorizes  "  the  attachment  of  the  shares  of 

the  defendant  in  any  corporation,"  etc. — ^Judiciary  Act,  c.  33,  §  20 
— "  is  to  be  construed,"  as  said  by  the  court  in  Plimpton  v,  Bige- 
low, supra,  concerning  a  similar  statute  of  New  York,  "in  view 
of  the  fundamental  principle  upon  which  all  atttachment  proceed- 
ings rest,  that  the  res  must  be  actually  or  constructively  within  the 
jurisdiction  of  the  court  issuing  the  attachment  in  order  to  any 
valid  or  effectual  seizure  under  the  process."  See  also  Taft  &  Co. 
V,  Mills  &  Co.,  5  R.  L  393.  In  the  case  at  bar  the  stock  in  ques- 
tion was  neither  actually  nor  constructively  in  this  State  at  the 
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time  of  the  attempted  attachment  thereof,  and  hence  the  proceed- 
ing was  a  nulHty.  And  this  statement  is  equally  applicable  to  the 
attempted  proceeding  by  trusjee  process  or  garnishment,  set  out  in 
the  pleadings,  as  to  the  said  attachment  proceeding;  although  we 
do  not  wish  to  be  understood  as  intimating  that  shares  of  stock 
in  a  corporation  can  be  reached  in  this  way.  In  this  connection 
see  Lowell  on  Transfer  of  Stock,  §  9,  and  cases  cited. 

As  to  the  second  question :  We  do  not  think  the  defendant  cor- 
poration had  power  to  enact  the  by-law  first  above  quoted.  Sec- 
tion 6  of  chapter  46  of  the  Statutes  of  Maine,  set  up  in  the  defend- 
ant's third  special  plea, provides  that  "Corporations  may  determine 
by  their  by-laws  the  manner  of  calling  and  conducting  meetings ; 
the  number  of  members  that  constitute  a^qoorum;  the  num«- 
ber  of  votes  to  be  given  by  the  shareholders;  the  tenure  of 
office  of  the  several  officers ;  the  mode  of  voting  by  proxy,  and  of 
selling  shares  for  neglect  to  pay  assessments;  and  may  enforce 
such  by-laws  by  penalties  not  exceeding  $20."  And  the  rule  is 
that  where  by  the  provisions  of  the  particular  chaxt'er,  or  by  a 
general  statute  relating  to  corporations,  power  is  conferred  upon  a 
corporation  to  enact  by-laws  for  certain  specified  purposes,  its 
power  of  legislation  is  limited  to  the  cases  and  objects  enumerated, 
all  others  being  excluded  by  implication.  "  Expressio  unius  est 
exclusio  alterius."  See  Angell  &  Ames  on  Corporations,  5th  ed. 
§  325 ;  Child  V.  Hudson's  Bay  Co.,  2  P.  Wms.  207 ;  Kennebec  & 
Portland  R.  R.  Co.,  31  Me.  470;  Chouteou  Spring  Co.  v.  Harris, 
20  Mo.  382.  The  defendant  corporation,  then  having  no  power 
to  enact  the  by-law  in  question,  it  becomes  unnecessary  to  consider 
whether  or  not  it  was  a  reasonable  enactment,  as  contended  by 
defendant's  counsel. 

The  defendant's  demurrers  to  plaintiff's  replications  to  the  first 
and  second  pleas  are  overruled,  and  said  replications  are  sustained, 
and  the  plaintiff's  demurrer  to  the  defendant's  third  plea  is  sus- 
tained and  the  plea  overruled,  and  the  case  remitted  to  the  Com- 
mon Pleas  Division  for  further  proceedings. 

William  H.  Sweetland  for  plaintiff. 

Warren  R.  Perce  for  defendant.  .» 
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RIGHTS  AND  OBLIGATIONS  ARISING  UNDER 
ULTRA   VIRES  CONTRACTS. 
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BENJAMIN  F.  WHITE  v.  THE  PRESIDENT,  etc.,  of  the 
_^  FRANKLIN  BANK. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  June  24, 


<»--^ 


-^  [Reported  in  22  Pickering  181.] 

By  an  agreed  statement  of  facts,  it  appeared  that  on  the  loth 
-^f  February,  1837,  the  plaintiff  deposited  with  the  defendants  the 
sum  of  $2000,  and  received  from  them  a  book  containing  the  fol- 
lowing words  and  figures,  to  wit : 
.^^--^ .  iji  Dr.     Franklin  Bank  in  account  with  B.  F.  White,  Cr.     1837,  \ 
Febuary  loth.    To  cash  deposited,  $2000.    The  above  deposit  to  j 
remain  until  the  loth  day  of  August,    E.  F.  Bunnell,  Cashier." 

It  further  appeared,  that  on  the  7th  of  July,  1837,  the  plaintiff 
brought  this  action  against  the  bank  to  recover  the  money  so  de- 
posited by  him,  declaring  on  the  money  counts,  and  on  an  account 
stated. 
SJU-*-^^  the  court  should  be  of  opinion  that  the  action  could  be  main- 
Z'^^.  tained,  the  defendants  were  to  be  defaulted  and  judgment  ren- 
xr  A-^      dered  for  the  sum  of  $2000,  with  interest ;  otherwise  the  plaintiff 

Z^  f    was  to  become  nonsuit. 
^    .  Fletcher  and  Sewall  for  plaintiffs. 

""^  Ward  for  the  defendants. 

'^  Wilde,  J.,  delivered  the  opinion  of  the  court.  The  first  ground 
of  the  defense  is,  that  the  action  was  prematurely  commenced, 
c^x-o-^^^he  entry  in  the  book  given  to  the  plaintiff  by  the  cashier  of  the 
y  I  ^  bank  is  undoubtedly  good  evidence  of  a  promise  to  pay  the  amount 
of  the  deposit  on  the  loth  day  of  August ;  and  if  this  was  a  valid 
and  legal  promise,  this  action  cannot  be  maintained.  But  it  is 
very  clear  that  this  promise  or  agreement  that  the  deposit  should 
remain  in  the  bank  for  the  time  limited  is  void  by  virtue  of  the 
Revised  Statute,  c.  36,  sec.  57,  which  provides  that  no  bank  shall 
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make  or  issue  any  note,  bill,  check,  draft,  acceptance,  certificate,  or 

.    contract,  in  any  form  whatever,  for  the  payment  of  money,  at  any 

yL/^  *^*  J  t  Vfuture  day  certain,  or  with  interest,  excepting  for  money  that  may 

,^a^^5-«--'^     _       be  borrowed  of  the  commonwealth,  with  other  exceptions  not 

^^^  ^^C^U^     material  in  the  present  case. 

The  agreement  that  the  deposit  should  remain  until  the  loth  day 
of  August  amounts  in  law,  by  the  obvious  construction  and  mean- 
ing of  it,  to  a  promise  to  pay  on  that  day.  This,  therefore,  was  an 
illegal  contract  and  a  direct  contravention  of  the  statute.  Such  a 
promise  is  void ;  and  no  court  will  lend  its  aid  to  enforce  it.  This 
is  a  well  settled  principle  of  law.  It  was  fully  Viiscussed  and 
considered  in  the  case  of  Wheeler  v.  Russell,  17  Mass.  R.  281 ;  and 
the  late  Chief  Justice,  in  delivering  the  opinion  of  the  court,  re- 
marked "  that  no  principle  of  law  is  better  settled  than  that  no 
action  will  lie  upon  a  contract  made  in  violation  of  a  statute,  or  of 
a  principle  of  the  common  law."  The  same  principle  is  laid  down 
in  Springfield  Bank  v.  Merrick,  14  Mass.  R.  322,  and  in  Russell  r. 
De  Grand,  15  Mass.  R.  39.  In  Belding  v.  Pitkin,  2  Gaines's  R. 
149,  Thompson,  J.,  said :  "  It  is  a  first  principle,  and  not  to  be 
touched,  that  a  contract,  in  order  to  be  binding,  must  be  lawful." 
The  same  principle  is  fully  established  by  the  English  authorities. 
In  Shiffner  v.  Gordon,  12  East,  304,  Lord  EUenborough  laid  it 
down  as  a  settled  rule  "  that  where  a  contract  which  is  illegal 
remains  to  be  executed  the  court  will  not  assist  either  party  in  an 
action  to  recover  for  the  non-execution  of  it." 

It  is  therefore  very  clear,  we  think,  that  no  action  can  be  main- 
tained on  the  defendants'  express  promise,  and  that  if  the  plaintiff 
be  entitled  to  recover  in  any  form  of  action,  it  must  be  founded 
on  an  implied  promise. 

The  second  objection,  and  that  on  which  the  defendants'  coun- 
sel principally  rely,  proceeds  on  the  admission  that  the  contract  is 
illegal ;  and  they  insist  that  where  money  has  been  paid  by  one 
of  two  parties  to  the  other,  on  an  illegal  contract,  both  being  par- 
ticeps  criminis,  no  action  can  be  maintained  to  recover  it  back.  The 
rule  of  law  is  so  laid  down  by  Lord  Kenyon,  in  Howson  v.  Han- 
cock, 8  T.  R.  577,  and  in  other  cases.  This  rule  may  be  correctly 
stated  in  respect  to  contracts  involving  any  moral  turpitude,  but 
when  the  contract  is  merely  malum  prohibitum,  the  rule  must  be 
taken  with  some  qualifications  and  exceptions,  without  which  it 
cannot  be  reconciled  with  many  decided  cases.  The  rule  as  stated 
by  Comyns,  in  his  treatise  on  contracts,  will  reconcile  most  of  the 
cases  which  are  apparently  conflicting.  "  When  money  has  been 
paid  upon  an  illegal  contract  it  is  a  general  rule  that  if  the  con- 
tract be  execute^,  and  both  parties  are  in  pari  delicto,  neither  of 
them  can  recover  from  the  other  the  money  so  paid;  but  if  the 


\ 


r 


CHAP.  IV.]     WHITE  V.  PRESIDENT  FRANKLIN  BANK,  75 1 

contract  continues  executory,  and  the  party  paying  the  money 
be  desirous  of  rescinding  it,  he  may  do  so,  and  recover  back  his 
deposit  by  action  of  indebitatxL&^sumpsit  for  money  had  and  re- 
£_eived.  And  this  distinction  is  taken  in  the  books — ^namely,  where 
the  action  is  in  affirmance  of  an  illegal  contract,  the  object  of 
which  is  to  enforce  the  performance  of  an  engagement  prohibited 
by  law,  clearly  such  an  action  can  in  no  case  be  maintained ;  but 
where  the  action  proceedS-imJisaffirmanc^  of_§uch  a  contract,  and 
instead  of  endeavoring  to  enforce  it,  presumes  it^to  be  void  and 
seeks  to  prevent  the  defendant  from  retaining  the  benefit  which 
he  derived Jrpm  an  unlawful  act,  there  it  is  consonant  to  the  spirit 
and  policy  of  the  law,  that  the  plaintiff  should  recover."  2  Com.  on 
Contr.  109. 

The  rule,  with  these  qualifications  and  distinctions,  is  well  sup- 
ported by  the  cases  collected  in  Comyns  and  by  later  decisions. 
The  question  then  is,  whether,  in  conformity  with  these  prin- 
ciples, upon  the  facts  agreed,  this  action  can  be  maintained. 

The  first  ground  on  which  the  plaintiff's  counsel  rely,  in  answer 
to  the  defendants'  objection  is,  that  there  was  no  illegality  in  mak- 
ing the  deposit,  and  that  the  illegality  of  the  transaction  is  con- 
fined to  the  promise  of  the  bank,  and  the  security  given  for  the 
repayment,  that  alone  being  prohibited  by  the  statute. 

The  leading  case  on  this  point  is  that  of  Robinson  v.  Bland, 
2  Burr.  1077.  That  was  an  action  on  a  bill  of  exchange  given  for 
money  lent  and  for  money  won  at  play.  By  the  St.  9  Anne,  c.  14, 
it  was  enacted  that  all  notes,  bills,  bonds,  judgments,  mortgages 
or  other  securities  for  money  won  or  lent  at  play  should  be  utterly 
void.  The  court  held  that  the  plaintiff  was  not  entitled  to  re- 
cover on  the  bill  of  exchange,  but  that  he  might  recover  on 
the  money  counts  for  the  money  lent,  although  it  was  lent  at 
the  same  time  and  place  that  the  other  money  for  which  the  bill 
was  given  was  won.  The  same  principle  was  laid  down  in  the 
cases  of  Utica  Ins.  Co.  v.  Scott,  19  Johns.  R.  i ;  Utica  Ins.  Co.  v, 
Caldwell,  3  Wendell,  296;  and  Utica  Ins.  Co.  v.  Bloodgood, 
4  Wendell,  652.  In  these  cases  the  decisions  were,  that  although 
the  notes  were  illegal  and  void  as  securities,  yet  that  the  money 
lent,  for  which  the  notes  were  given,  might  be  recovered  back. 
The  principle  of  law  established  by  these  decisions  is  applicable  to 
the  present  case.  The  only  doubt  arises  from  the  meaning 
of  the  word  "  contract,"  in  the  prohibitory  statute.  But  taking 
that  word  in  connection  with  the  other  words  of  prohibition,  we 
think  it  equivalent  to  the  promise  of  the  bank;  and  that  the  in- 
tention of  the  legislature  was  to  prohibit  the  making  or  issuing  of 
any  security  in  any  form  whatever,  for  the  payment  of  money  at 
any  future  day. 
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The  next  answer  to  the  objection  of  the  defendants  is,  that 
although  the  plaintiff  may  be  considered  as  being  particeps  crim-- 
inis  with  the  defendants,  they  are  not  in  pari  delicto.  It  is  not 
universally  true  that  a  party,  who  pays  money  as  the  consideration 
of  an  illegal  contract,  cannot  recover  it  back.  Where  the  parties 
are  not  in  pari  delicto,  the  rule  potior  est  conditio  defendentis  is 
not  applicable.  In  Lacaussade  v.  White,  7  T.  R.  535,  the  court 
say  "  that  it  was  more  consonant  to  the  principles  of  sound  policy 
and  justice,  that  wherever  money  has  been  paid  upon  an  illegal 
consideration  it  may  be  recovered  back  again  by  the  party  who  has 
thus  improperly  paid  it,  than  by  denying  the  remedy,  to  give  ef- 
fect to  the  illegal  contract." 

This  principle,  however,  is  not  by  law  allowed  to  operate  in 
favor  of  either  party,  where  the  illegality  of  the  contract  arises 
from  any  moral  turpitude.  In  such  cases  the  court  will  not  under- 
take to  ascertain  the  relative  guilt  of  the  parties,  or  afford  relief  to 
either. 

But  where  money  is  paid  on  a  contract  which  is  merely  prohib- 
ited by  statute,  and  the  receiver  is  the  principal  offender,  he  may 
be  compelled  to  refund.  This  is  not  only  consonant  to  the  prin- 
ciples of  sound  policy  and  justice,  but  is  now  so  settled  by  au- 
thority, whatever  doubts  may  have  been  entertained  respecting  it 
in  former  times. 

In  the  case  of  Smith  v.  Bromley,  2  Dougl.  696,  note,  it  was  de- 
cided that  the  plaintiff  was  entitled  to  recover  in  an  action  for 
money  had  and  received,  for  money  paid  by  the  plaintiff  to  the  de- 
fendant for  the  purpose  of  inducing  him  to  sign  the  certificate  of  a 
bankrupt,  the  plaintiff's  sister.  Lord  Mansfield  laid  down  the 
doctrine  on  this  point,  which  has  been  repeatedly  confirmed.  "  If 
the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of 
public  policy,  there  the  party  paying  shall  not  have  this  action ;  for 
where  both  parties  are  equally  criminal  against  such  general  laws, 
the  rule  is  potior  est  conditio  defendentis.  But  there  are  other 
laws  which  are  calculated  for  the  protection  of  the  subjects  against 
oppression,  extortion,  deceit,  etc.  If  such  laws  are  violated,  and 
the  defendant  takes  advantage  of  the  plaintiff's  condition  or  situa- 
tion, there  the  plaintiff  shall  recover."  And  this  doctrine  was 
afterward  adhered  to  and  confirmed  by  the  whole  court  in  the 
case  of  Jones  v.  Barkley,  2  Dougl.  684. 

On  this  distinction  it  has  ever  since  been  held  that  where  usuri- 
ous interest  has  been  paid,  the  excess  above  the  legal  interest 
may  be  recovered  back  by  the  borrower  in  an  action  for  money 
had  and  received.  So  money  paid  to  a  lottery-office-keeper  as  a 
premium  for  an  illegal  insurance,  is  recoverable  back  in  an  ac- 
tion for  money  had  and  received.   Jaques  v.  Golightly,  2  W.  Bl. 
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1073.  But  in  Browning  v.  Morris,  cowper,  790,  it  was  decided 
that  where  a  lottery-office-keeper  pays  money  in  consequence  of 
having  insured  the  defendant's  tickets,  such  contract  being  pro- 
hibited by  the  St.  17  Geo.  3,  c.  46,  he  cannot  recover  it  back, 
though  the  premium  of  insurance  paid  by  the  insured  to  the  lot- 
tery-office-keeper might  be.  The  distinction  on  which  this  case 
was  decided  is  very  material  in  the  present  case.  Lord  Mansfield 
referred  to  the  determination  in  Jaques  v,  Golightly,  where  it  was 
said  "  that  the  statute  is  made  to  protect  the  ignorant  and  deluded 
multitude,  who,  in  hopes  of  gain  and  prizes,  and  not  conversant  in 
calculations,  are  drawn  in  by  the  office-keepers."  And  he  adds, 
"  It  is  very  material  that  the  statute  itself,  by  the  distinction  it 
makes,  has  marked  the  criminal ;  for  the  penalties  are  all  on  one 
side;  upon  the  office-keeper.  The  man  who  makes  the  contract 
is  liable  to  no  penalty.  So  in  usury,  there  is  no  penalty  upon  the 
party  who  is  imposed  upon."  The  same  distinction  is  noticed 
and  enforced  by  Lord  Ellenborough,  in  Williams  v,  Hedley, 
8  East,  378.  In  that  case  it  was  decided  that  where  money  was 
paid  to  a  plaintiff  to  compromise  a  qui  tarn  action  for  usury,  it 
might  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived; because  the  prohibition  and  penalties  of  the  St.  18  Eliz. 
c.  5,  attached  only  on  "  the  informer  or  plaintiff,  or  other  person 
suing  out  process  in  the  penal  action,  making  composition,  etc." 
It  was  argued  for  the  defendant  in  that  case,  "  that  as  the  act  of 
the  defendant  co-operated  with  that  of  the  plaintiff  in  producing 
the  mischief  meant  to  be  prevented  and  restrained  by  the  statute,  it 
was  so  far  illegal,  on  the  part  of  the  defendant  himself,  as  to  pre- 
clude him  from  any  remedy  by  suit  to  recover  back  money  paid 
by  him  in  furtherance  of  that  object ;  and  that  if  he  was  not  there- 
fore to  be  considered  as  strictly  in  pari  delicto  with  the  plaintiff  in 
the  qui  tarn  action,  he  was  at  any  rate  particeps  criminis,  and  in 
that  respect  not  entitled  to  recover  from  his  co-delinquent,  money 
which  he  had  paid  him  in  the  course  and  prosecution  of  their  mu- 
tual crime."  This  argument  was  overruled,  and  Lord  Ellen- 
borough  fully  approved  the  doctrine  laid  down  by  Lord  Mans- 
field in  Smith  v.  Bromley,  and  the  decisions  in  the  several  cases  in 
which  that  doctrine  had  been  confirmed.  The  same  distinction  has 
been  recognized  in  other  cases,  and  was  adopted  by  this  court  in 
Worcester  v.  Eaton,  11  Mass.  R.  376,  in  which  Parker,  Ch.  J., 
after  referring  to  the  above  cases,  said :  "  This  distinction  seems 
to  have  been  ever  afterward  observed  in  the  English  courts ;  and 
being  founded  in  sound  principle,  is  worthy  of  adoption,  as  a 
principle  of  the  common  law  in  this  country." 

The  principle  is,  in  every  respect,  applicable  to  the  present  case, 
and  is  decisive.    The  prohibition  is  particularly  levelled  against  the 
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bank,  and  not  against  any  person  dealing  with  the  bank.  In  the 
words  of  Lord  Mansfield,  "  The  statute  itself,  by  the  distinction 
it  makes,  has  marked  the  criminal."  The  plaintiff  is  subject  to  no 
penalty,  but  the  defendants  are  liable  for  the  violation  of  the  stat- 
ute to  a  forfeiture  of  their  charter.  To  decide  that  this  action  can- 
not be  maintained  would  be  to  secure  to  the  defendants  the  fruits 
of  an  illegal  transaction,  and  would  operate  as  a  temptation  to  all 
banks  to  violate  the  statute,  by  taking  advantage  of  the  unwary, 
and  of  those  who  may  have  no  actual  knowledge  of  the  exis- 
tence of  the  prohibition  of  the  statute,  and  who  may  deal  with  a 
bank  without  any  suspicion  of  the  illegality  of  the  transaction  on 
the  part  of  the  bank. 

There  is  still  another  ground  on  which  the  plaintiff's  counsel 
rely.  This  action  proceeds  in  disaffirmance  of  an  executory  illegal 
contract,  and  was  commenced  before  the  money  which  the  defend- 
ants contracted  to  pay  was  by  the  terms  of  the  contract  payable ; 
the  plaintiff  therefore  had  a  right  to  rescind  the  contract  or  rather 
to  treat  it  as  a  void  contract,  and  to  recover  back  the  consideration 
money. 

It  was  so  decided  in  Walker  v^  Chapman,  Lofft,  342,  where 
money  had  been  paid  in  order  to  procure  a  place  in  the  customs, 
but  the  place  had  not  been  procured ;  and  in  an  action  brought  by 
the  party  who  paid  the  money,  it  was  held  that  he  should  recover, 
because  the  contract  continued  executory.  This  case  was  cited 
with  approbation  by  Buller,  J.,  in  Lowry  v,  Bourdieu,  2  Dougl. 
470;  and  the  distinction  between  contracts  executed  and  execu- 
tory, he  said,  was  a  sound  one.  The  same  distinction  has  been  rec- 
ognized in  actions  brought  to  recover  back  money  paid  on  illegal 
wagers,  where  both  parties  were  in  pari  delicto.  The  case  of  Tap- 
penden  v.  Randall,  2  Bos.  &  Pul.  467,  was  decided  on  that  dis- 
tinction. Heath,  J.,  said :  "  It  seems  to  me  that  the  distinction 
adopted  by  Buller,  J.,  between  contracts  executor}'  and  executed, 
if  taken  with  those  modifications  which  he  would  necessarily  have 
applied  to  it,  is  a  sound  distinction.  Undoubtedly  there  may  be 
cases  where  the  contract  may  be  of  a  nature  too  grossly  immoral 
for  the  court  to  enter  into  any  discussion  of  it ;  as  where  one  man 
has  paid  money  by  way  of  hire  to  another  to  murder  a  third  person. 
But  where  nothing  of  the  kind  occurs,  I  think  there  ought  to  be 
locus  paenitentiae,  and  that  a  party  ishould  not  be  compelled 
against*  hFs  wHt  to  adhere  to  the  contract."  The  same  distinction 
is  recognized  in  several  other  cases.  5  T.  R.  405 ;  i  H.  Bl.  67 ; 
7  T.  R.  535 ;  3  Taunt.  277 ;  4  Taunt.  290. 

In  the  case  of  Aubert  v.  Walsh,  3  Taunt.  277,  the  authorities 
were  considered,  and  the  law  was  definitely  settled  as  above  stated ; 
and  it  does  not  appear  that  it  has  ever  since  been  doubted.    In 
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Utica  Iris.  Co.  z\  Kip,  8  Cowen,  20,  the  same  principle  is  recog- 
nized, although  the  case  was  not  expressly  decided  on  that  point. 
The  distinction  seems  to  be  founded  in  wise  policy,  as  it  has  a 
tendency  in  some  measure  to  prevent  the  execution  of  unlawful 
contracts,  and  can  in  no  case  work  injustice  to  either  party. 

It  is,  however,  denied  by  the  defendant's  counsel  that  the  con- 
tract in  question  was  executory,  within  the  true  intent  and  mean- 
ing of  these  decisions,  and  the  doctrine  now  laid  down.  This 
question  has  not  been  much  discussed,  and  it  is  not  necessary  to 
decide  it  in  the  present  case,  the  court  being  clearly  of  opinion  that 
the  plaintiff  is  entitled  to  recover  on  the  other  grounds  mentioned. 
We  have  considered  the  question  as  to  the  distinction  between  ex- 
ecutory and  executed  contracts,  because  it  may  be  of  some  impor- 
tance that  the  law  in  that  respect  should  not  be  supposed  to  be 
doubtful  in  our  opinion ;  which  might  be  inferred,  perhaps,  if  we 
should  leave  this  question  unnoticed. 

The  only  remaining  question  is  whether  the  plaintiff  was  bound 
to  make  a  demand  on  the  bank  before  he  commenced  his  action. 
The  general  rule  is,  that  where  money  is  due  and  payable,  an  ac- 
tion will  lie  without  any  previous  demand.  But  where  money  is 
deposited  in  a  bank  in  the  usual  course  of  business,  we  should  cer- 
tainly hold  that  a  previous  demand  would  be  requisite.  But  if 
money  should  be  obtained  by  a  bank  by  fraud,  or,  as  in  the  pres- 
ent case,  by  means  of  an  illegal  contract,  the  bank  claiming  to 
hold  it  under  such  contract,  there  can  be  no  good  reason  given  why 
the  bank  should  be  exempted  from  the  operation  of  the  general 
rule.  In  Qark  v.  Moody,  17  Mass.  R.  145,  it  was  held  that  if  a 
factor  should  render  an  untrue  account,  claiming  a  greater  credit 
than  he  was  entitled  to,  the  principal  would  have  a  right  of  action 
without  a  demand. 

If  the  defendants  had  sold  to  the  plaintiff  a  post-note  payable  at. 
a  future  day,  it  could  hardly  be  doubted  that  an  action  would  he 
to  recover  back  the  consideration  money,  without  any  previous 
demand ;  and  there  seems  to  be  no  substantial  distinction  between 
such  a  case  and  the  one  in  question. 

Judgment  on  default. 
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THE  MADISON  AVENUE  BAPTIST  CHURCH,  Appel- 
lant AND  Respondent,  v.  THE  BAPTIST  CHURCH 
"b      ^  IN  Oliver  Street,  Appellant  and  Respondent. 

In  the  Court  of  Appeals  of  New  York,  March  19,  1878. 
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Appeal  by  both  parties  from  judgment  of  the  General  Term  of 
the  Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment, entered  upon  a  decision  of  the  court  at  Special  Term.  (The 
decision  upon  a  former  appeal  is  reported  in  46  N.  Y.,  131.)  (Re- 
ported below,  9  J.  &  S.,  369.) 

This  was  an  action  of  ejectment,  commenced  July  30,  1863,  to 
recover  possession  of  certain  real  estate  situate  upon  Madison  ave- 

V  nue,  in  the  city  of  New  York,  with  a  church  edifice  thereon. 
^  The  answer  alleged  in  substance  that  the  defendant  entered  into 
possession  of  the  premises  in  October,  1862,  under  a  deed  from 
the  plaintiff,  executed  in  pursuance  of  an  order  of  the  Supreme 
Court,  upon  plaintiff's  petition.  The  petition  and  deed  were  the 
result  of  a  plan  of  union  previously  adopted  by  the  two  corpora- 
tions parties  hereto,  which  provided  for  the  extinction  of  the 
plaintiff's  corporation,  the  surrender  of  all  its  property  to  the  de- 
fendant, the  transfer  of  its  name  and  of  all  its  members  to  the 
defendant's  society.  The  answer  set  forth  the  plan  of  union,  the 
petition,  the  Supreme  Court  order,  and  conveyance  under  it,  pos- 
session under  the  deed  with  plaintiff's  consent,  and  claimed  the 
fee  thereunder,  and  that  its  possession  be  confirmed.  It  also  al- 
leged payment  by  defendant  of  plaintiff's  debts  to  the  amount  of 
$16,154.23,  and  purchase  by  and  assignment  to  it  of  a  bond  and 
mortgage  given  by  plaintiff  for  $12,500;  also  claimed  the  rights 
of  mortgagee  in  possession,  under  said  mortgage,  and  foreclosure 
in  case  its  title  in  fee  was  not  sustained,  and  also  reimbursement 

^for  the  moneys  paid  by  the  defendant  on  plaintiff's  account  while 
in  possession.     The  petition  signed  by  the  plaintiff's  trustees  stated 

^    in  substance  that  the  plaintiff  was  the  owner  of  the  lots  in  question, 
.>c.*-^-^<-^%nd  had  erected  a  church  edifice  thereon,  the  whole  costing  $122,- 
000.     That  their  present  indebtedness  was  $73,000,  sixty-one  of 
which  was  secured  by  mortgages  upon  the  property.     That  from 

-    various  causes  stated  in  the  petition  it  was  unable  to  pay  its  lia- 
bilities or  meet  the  current  expenses  of  the  church.    That  the 
<   oL^  plaintiff  and  defendant  (a  religious  corporation  under  the  laws 
of  the  State,  located  in  Oliver  street,  and  which  for  some  time 
had  contemplated  disposing  of  its  property,  and  moving  up-town), 
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had  formed  a  plan  and  made  arrangements  for  uniting  the  two 
churches  upon  the  following  terms :  That  the  plaintiff  should  con- 
vey all  its  property  to  the  defendant,  and  that  the  members  of  the 
Madison  Avenue  Baptist  Church  were  to  become  and  be  members 
of  the  Oliver  Street  Baptist  Church,  and  thereupon  the  regular 
services  of  the  united  churches  were  to  be  held  in  the  house  of 
worship  then  owned  by  the  plaintiff.  That  the  trustees  of  the  de- 
fendant were  to  resign,  and  a  new  election  of  trustees  had  by  the 
united  church  and  congregation.  That  thereupon  the  defendant 
was  to  take  the  corporate  name  of  the  plaintiff.  That  the  real  and 
personal  property  of  both  was  to  become  liable  for  the  indebted- 
ness of  both.  An  agreement  for  disposing  of  the  pews  in  the  edi- 
fice of  the  plaintiff  after  the  union  was  consummated.  That  the 
plan  of  union  had  been  agreed  to  by  both  corporate  bodies.  That 
the  defendant  owned  property  over  and  above  its  indebtedness  of 
the  value  of  from  $50,000  to  $65,000,  which,  upon  the  consumma- 
tion of  the  union,  would  become  applicable  to  the  payment  of  the 
debts  of  the  plaintiff,  and  that  by  the  union  the  creditors  of  the  plain- 
tiff would  obtain  that  amount  of  additional  security  for  the  pay- 
ment of  their  debts.  That  the  two  churches  had  obtained  subscrip- 
tions for  about  $15,000,  to  be  applied  to  the  payment  of  the  float- 
ing indebtedness  of  each.  Then  follows  a  statement  of  a  number 
of  pew  owners  and  pew  hirers  concurring  in  the  application,  that 
the  others  favor  it,  and  that  the  rights  of  pew  owners  and  holders 
will  be  protected. 

Defendant  put  in  a  supplemental  answer  setting  forth  the  pur- 
chase by  and  assig^nment  to  it,  October  17,  1863,  of  another  bond 
and  mortgage,  executed  by  plaintiff,  of  $30,000,  the  whole  of 
which  was  due,  and  averred  that  defendant  was  lawfully  in  pos- 
session of  the  premises  under  said  mortgage.  It  alleged,  also, 
that  it  held,  as  assignee,  certain  bonds  then  due,  executed  by  plain- 
tiff, secured  by  a  trust  mortgage  on  the  premises,  and  alleged  pay- 
ment of  other  debts  of  plaintiff,  not  set  forth  in  the  answer,  to  the 
amount  of  $2224.18.  Judgment  of  foreclosure  upon  the  $30,000 
was  demanded. 

Plaintiff  put  in  a  supplemental  complaint,  claiming  that  if  it 
should  be  adjudged  that  defendant  acquired  any  right  of  fore- 
closure or  of  possession  under  the  mortgages,  or  any  right  of  lien 
for  the  reimbursement  of  sums  paid  out  on  account  of  plaintiff's 
debts,  that  an  account  should  be  taken  of  rents  and  profits,  and  de- 
fendant should  be  charged  therewith,  and  be  adjudged  to  surren- 
der the  premises  upon  being  paid  the  balance,  if  any.  The  fur- 
ther facts  appear  sufficiently  in  the  opinion. 

George  F,  Comstock  and  Addison  Brown  for  plaintiff. 

Defendant  had  no  equitable  lien. 
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William  R.  Martin  and  Samuel  Hand  for  defendant. 

Earl^  J.  Upon  the  prior  appeal  in  this  case  to  this  court  it  was 
decided  that  the  Supreme  Court  had  no  jurisdiction  to  grant  the 
order  authorizing  the  conveyance  by  the  plaintiff  of  its  church 
property  to  the  defendant,  and  hence  that  such  conveyance  was 
invalid.  It  was  held  that  the  court  could  authorize  a  conveyance 
only  in  the  case  of  a  sale,  and  that  the  facts  did  not  show  a  sale. 

(It  was  also  held  that  by  the  common  law  in  force  in  this  State, 
religious  corporations  were  restrained  from  alienating  their  real 
<^ .     estate,  and  that  when  the  conveyance  now  in  question  was  made 

they  could  alienate  their  real  estate  only  when  authorized  by  the 

;^ourt,  under  sec.  1 1  of  the  act  "  to  provide  for  the  incorporation 
of  rehgious  societies,"  passed  April  5,  1813,  or  when  authorized 

^^  by  some  act  of  the  legislature.  Madison  Ave.  Baptist  Church  v. 
Baptist  Church,  in  Oliver  street,  46  N.  Y.  131.  The  case,  so  far 
as  concerns  the  sale  and  conveyance,  is  the  same  now  in  all  its 
essential  features  as  it  was  before.  The  jurisdiction  of  the  Su- 
preme Court  to  make  the  order  authorizing  the  conveyance  de- 
pended upon  the  facts  before  it  when  it  made  the  order.  Its 
jurisdiction  cannot  now  be  upheld  by  showing  that  facts  existed 
which  were  in  no  way  placed  before  it,  or  brought  to  its  attention 
or  considered  by  it.  The  Supreme  Court  based  its  action  entirely 
upon  the  petition  presented  to  it  by  the  plaintiff,  and  the  only  facts 
it  considered  were  such  as  were  alleged  in  that  petition,  and  it 
was  decided  that  those  facts  did  not  give  the  court  jurisdiction  to 
make  the  order.  But  if  every  fact  which  actually  existed  had  been 
brought  to  the  attention  of  the  court  at  the  time  the  order  was 
made,  it  still  would  not,  within  the  prior  decision  of  this  court, 
have  had  jurisdiction  to  grant  the  order  for  the  simple  reason 
that  all  the  facts  do  not  show  a  sale  within  the  meaning  of  section 
II.  The  whole  scheme  was  to  effect  a  union  of  the  two  churches. 
The  defendant  was  to  absorb  all  plaintiff's  property,  assume  its 
debts  and  take  its  corporate  name  and  all  its  corporators  and  the 
congregation  worshipping  in  its  church.  No  price  was  agreed 
upon,  as  the  value  of  plaintiff's  property,  which  defendant  was  to 
pay.  The  plaintiff  was  to  be  dissolved  as  a  corporation,  and  was 
to  reap  no  benefit  from  the  conveyance.  On  the  contrary,  the  con- 
veyance was  intended  to  work  its  destruction.  The  defendant 
was  to  pay  plaintiff's  debts,  which  were  mostly  a  lien  upon  its 
property,  not  for  plaintiff's  benefit,  but  for  its  own  benefit.  The 
plaintiff,  which  was  at  once  to  die,  could  not  be  benefited  by  the 
scheme. 

It  was  argued  with  much  zeal  on  the  part  of  the  defendant  that, 

'    although  the  conveyance  was  ultra  vires,  yet,  as  it  had  been  ex- 

I    ecuted,  and  the  whole  arrangement  connected  therewith  had  been 
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consummated,  it  must  be  permitted  to  stand.     But  this  point  was  *'*V^ 

necessarily  involve3~Tn  the  prior  appeal  to  this  court,  and  must  "*  —  ^^ 
have  been  decided  adversely  to  the  defendant.     It  would  nullify, 
the  restraining  law  if  the  conveyance  of  a  religious  corporation  ^^-^ 
could  be  held  valid,  because  it  had  executed  and  delivered  its  deed,     ^ 
and  received  the  consideration  therefor.    Corporations  may  incur     - 
respon's  jbihtieis  by  acts  which  are  uliravires.    But  contracts,  which^^^^^  ^  ^-^^ 
they  are  prohibited  f fom  malcing,  whetTier'executory  or  executed,  ^^-    ^   fxr'^^ 
cannot  be  held  valid.     They  may  sometimes  be  estopped  from   "     ^  J^<  ^^ 
asserting  the  invalidity  of  such  contracts,  and  thus  be  practically  c^-^ "' 
bound  by  them.     But  that  is  not  because  the  contracts  are  valid,         ^^^^''^^ 
but  because  it  would  be  a  fraud  upon  the  other  party  to  assert  their  ^  ^^^^^^^^  /-^ 
invalidity.     Bissell  v,  Mich.  So.  R.  R.,  22  N.  Y.  258.  ^gjjcu.^  ^^.^^.^ ' 

It  was,  therefore,  properly  held  in  the  court  below,  following  j^^.^..^./^ 
the  prior  decision  of  this  court,  that  the  Supreme  Court  had  no 
jurisdiction  to  grant  the  order  authorizing  the  conveyance,  and 
that  the  title  to  the  property  remained  in  the  plaintiff.  It  re- 
mains to  be  considered  whether  the  rights  and  obligations  of  the 
parties  connected  with,  and  dependent  upon,  the  conveyance  and 
transfer  of  possession  of  the  property  to  the  defendant  were  prop- 
erly adjudicated  in  the  court  below.  In  1862,  at  the  time  of  the 
proposed  union  of  the  two  churches,  the  plaintiff  owned  a  church 
in  Madison  avenue,  fully  completed  and  equipped;  but  it  was 
financially  embarrassed,  and  unable  to  meet  its  current  expenses. 
It  was  largely  in  debt,  and  the  value  of  real  estate  at  that  time  was 
greatly  depressed.  Its  property  had  cost  about  $122,000.  Its  debts 
were  at  least  $73,000,  of  which  $61,500  were  secured  by  mort- 
gages upon  its  real  estate.  The  defendant  at  the  same  time  owned 
a  church  in  Oliver  street,  and  real  estate  in  other  parts  of  the  city 
worth  upward  of  $75,000,  and  it  owed  nearly  $16,000,  of  which 
$7000  were  secured  by  a  mortgage  upon  its  real  estate.  Its  mem- 
bers desired  to  secure  a  place  of  worship  in  a  more  desirable  quar- 
ter of  the  city,  and  negotiations  for  a  union  with  plaintiff  were 
entered  upon  and  a  scheme  for  the  union  was  devised  and  agreed 
upon  by  plaintiff  and  defendant,  of  which  the  following  were  the 
principal  features: 

The  plaintiff  was  to  transfer  and  convey  to  the  defendant  all  its 
real  and  personal  property,  and  was  then  to  be  dissolved.  It  was 
to  make  out  a  list  of  its  members  duly  certified  by  its  clerk,  and 
such  members  were  to  be  received  as  members  of  the  defendant. 
The  trustees  of  the  defendant  were  to  resign,  and  six  new  trustees 
were  to  be  elected,  three  from  the  former  members  of  the  plaintiff, 
and  three  from  the  former  members  of  the  defendant.  The  de- 
fendant was  to  have  its  name  changed  to  that  of  the  plaintiff,  and 
the  property  of  both  corporations  was  to  be  liable  for  the  debts  of 


760        MADISON  AV.  BAP.  CHURCH  V.  BAP.  CHURCH.     [CHAP.  IV. 

both.  After  such  election  of  trustees  there  was  to  be  a  sale  of  the 
pews  in  the  Madison  avenue  church,  and  regular  religious  services 
were  to  be  conducted  by  the  defendant  in  that  church.  This 
scheme  was  substantially  carried  out.  The  plaintiff  undei:  the 
order  of  the  Supreme  Court  conveyed  its  property  to  the  defend- 
ant, and  the  defendant,  by  an  instrument  in  writing,  agreed  to 
assume  and  pay  all  plaintiff's  debts.  All  the  plaintiff's  members 
were  admitted  to  membership  in  defendant's  church.  Defend- 
ant's trustees  resigned,  and  six  trustees  were  elected  in  their 
places,  as  provided  in  the  scheme ;  and  there  was  a  sale  of  the  pews 
and  change  of  defendant's  name,  as  also  provided.  The  defend- 
ant sold  its  property  and  realized  therefrom  over  and  above  the 
encumbrance  thereon,  the  sum  of  $68,400.10.  It  was  one  of  the 
conditions  upon  which  the  union  was  to  be  consummated  that 
both  churches  should  raise  by  voluntary  subscriptions  sufficient 
money  to  pay  off  the  floating  debts  of  both.  Accordingly  such 
subscriptions  were  made,  and  the  floating  debts  of  both  churches 
were  paid,  only  the  sum  of  $3400  being  raised  by  the  plaintiff,  and 
the  balance  being  raised  by  the  defendant.  The  defendant  took 
possession  of  the  Madison  avenue  church,  and  held  possession 
thereof  until  November  13,  1876,  when  possession  was  delivered 
to  the  plaintiff  under  the  judgment  in  this  case.  It  paid  all  of 
plaintiff's  debts,  except  the  sum  of  $3400  raised  by  plaintiff  as 
above  stated,  the  amount  of  its  payments  being  upward  of  $68,000. 
During  the  whole  time  it  maintained  in  its  church  all  the  services 
usual  in  Baptist  churches.  The  church  was  at  all  times  open  to 
all,  and  most  of  plaintiff's  former  corporators  and  members  at- 
tended and  participated  in  the  services  there  conducted. 

In  the  summer  of  1863  a  majority  of  plaintiff's  trustees  having 
become  dissatisfied  with  what  had  been  done  repudiated  the  con- 
veyance, and  the  union  of  the  churches,  and  commenced  this  action 
in  plaintiff's  name  to  recover  back  the  property  conveyed.  The 
result  has  been  that  the  plaintiff  has  recovered  the  possession  of 
the  property,  and  upon  an  accounting,  conducted  upon  principles 
laid  down  by  the  court  below,  the  defendant  has  been  brought  in 
debt  to  the  plaintiff  in  the  sum  of  $9681.20.  The  plaintiff  has 
back  all  of  its  property  in  good  condition,  free  of  debt,  which,  in 
1875,  was  worth  $225,000;  and  the  defendant,  although  acting  in 
good  faith,  has  lost  all  its  property,  owns  no  place  of  worship  and 
is  in  debt  to  the  plaintiff  in  the  sum  of  nearly  $10,000.  The  result 
is  somewhat  extraordinary,  and  would  seem  to  be  quite  inequitable. 
It  was  reached  by  holding  the  conveyance  void,  and  then,  upon 
the  accounting,  crediting  defendant  with  the  amount  it  paid  upon 
plaintiff's  debts  and  charging  it  with  all  pew  rents  received  during 
about  fourteen  years,  and  allowing  it  nothing  for  the  expenses  of 
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maintaining  religious  services  in  the  church,  which  exceeded  the 
amount  of  the  pew  rents. 

So  far  as  I  can  perceive  there  was  nothing  illegal  in  the  scheme,  > 
but  the  conveyance  of  plaintiff's  property.  Nothing  else  done  was  \ 
in  violation  of  any  law.  The  two  ecclesiastical  bodies  could  unite 
and  be  merged  in  one.  New  trustees  could  be  elected,  and  they 
could  go  on  and  manage  the  church  and  maintain  services  therein. 
It  was  not  illegal  for  plaintiff  to  put  defendant  in  possession  of  its 
property  upon  some  arrangement  by  which  it  was  to  maintain  the 
services,  and  pay  up  plaintiff's  debts,  and  it  could  even  give  the 
defendant  a  lien  upon  its  property  for  any  sums  it  might  advance 
for  plaintiff's  benefit.  Manning  v.  The  Moscow  Presbyterian 
Society,  27  Barb.  52.  The  plaintiff  cannot  recover  back  the  prop- 
erty and  also  retain  the  consideration  paid  therefor.  It  was  bound\ 
to  restore  to  the  defendant  all  it  had  received  on  account  of  the 
conveyance.  This  is  not  disputed.  All  the  facts  are  set  up  in 
the  answer,  and  equitable  relief  is  demanded,  and  the  account  be- 
tween the  parties  can  be  taken  in  this  action.  The  defendant  paid 
plaintiff's  debts  upon  the  faith  of  the  title  supposed  to  be  con- 
veyed, and  upon  the  faith  of  the  possession  and  enjoyment  of  the 
property,  and  in  precise  accordance  with  its  agreement,  and  the 
court  should  not  deprive  it  of  this  property  until  the  plaintiff  has 
in  some  way  made  restoration.  There  can  be  no  moment  of  time 
when  the  plaintiff  is  entitled  to  have  both  the  property  and  the 
consideration  it  received  therefor.  Restoration  by  the  plaintiff 
should  be  a  condition  in  such  a  case  of  restoration  by  the  defend- 
ant. This,  it  seems  to  me,  is  demanded  by  general  principles  of 
equity  and  justice,  and  sanctioned  by  analogous  cases.  Gibert  v, 
Peteler,  38  N.  Y.  165 ;  Mickles  v.  Dillaye,  17  id.  80;  Rose  v,  Wat- 
son, 10  H.  L.  C.  672 ;  Dime  v,  Grace,  5  DeG.  &  S.  451. 

But  there  is  another  ground  upon  which  defendant  could  claim 
possession  of  the  property  until  the  plaintiff  made  restoration.' 

The  judgment  below  must,  therefore,  be  affirmed,  so  far  as  it 
adjudges  the  deed  to  the  defendant  invalid,  and  the  title  to  be  in 
the  plaintiff;  and  in  other  respects  it  must  be  reversed,  and  the 
case  must  be  remitted  to  the  court  below  for  an  accounting  upon 
the  principles  herein  indicated,  neither  party  to  recover  costs 
against  the  other  in  this  court. 

All  concur,  except  Allen,  J.,  not  sitting,  and  Miller,  J.,  not 
voting. 

Judgment  accordingly. 

^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
—Ed. 
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ROSINA  R.  DAY  v.  THE  SPIRAL  SPRINGS  BUGGY  CO. 
In  the  Supreme  Court  of  Michigan,  June  3,  1885. 

[Reported  in  57  Michigan  Reports  146.] 

•^tASE  made  after  judgment  from  Kent.    (Montgomery,  J.) 
May  I. — ^June  3. 
Assumpsit.    Plaintiflf  had  judgment.    Affirmed. 
(^y-^-^^    Edward  Taggart  for  plaintiff. 
Maker  &  Felker  for  appellee. 
,^,.^^  CooLEY,  Ch.  J.    This  action  is  brought  to  recover  the  value  of 
thirty-two  tons  of  the  article  called  "  Excelsior,"  which  had  been 
^^^received  by  the  defendant  of  the  plaintiff. 

The  defendant  is  a  corporation,  organized,  as  its  articles  of  as- 
sociation state,  "  to  purchase  material  for,  and  manufacture  and 
sell  carriages,  and  carriage  and  harness  hardware;  also  for  the 
disposing  of  the  right  to  manufacture  on  royalty  the  spiral  buggy- 
spring.  Smith's  patent."    In  the  manufacture  of  carriages  excel- 
/^^j^sior  is  used  for  upholstering  seats  and  backs,  but  for  no  other  pur- 
/pose.    The  place  of  business  of  defendant  is  Grand  Rapids,  Michi- 
n. 
•^"^  It  was  shown  on  the  trial  that  in  April,  1883,  defendant  con- 
tracted with  one  Hulz,  of  Chicago,  to  sell  and  deliver  to  him  in 
Chicago  one  hundred  and  seventy-four  tons  of  excelsior,  the  de- 
livery to  be  made  at  the  rate  of  two  car-loads  a  month,  and  the 
price  to  be  fourteen  dollars  a  ton.    For  the  purposes  of  this  con- 
tract defendant  then  bargained  with  the  plaintiff  that  she  should 
manufacture  the  requisite  quantity  of  excelsior  and  deliver  it  on 
board  cars  or  boat  at  Grand  Rapids,  billed  to  Hulz  at  Chicago. 
The  price  to  be  paid  by  defendant  was  eleven  dollars  and  fifty 
^,x.^**-*^ents  a  ton,  which,  after  paying  cost  of  transportation,  would  leave 
j^-^^tyx"^^    to  defendant  a  profit  on  the  sale  to  Hulz.    It  was  known  to  plain- 
^  f*/  tiff,  when  she  contracted  for  the  manufacture,  that  the  defendant 

f'-^x^  -^"^      was  not  procuring  the  article  for  use  in  its  business,  but  for  the 
-^•-^-^t^urpose  of  a  sale  at  a  profit  in  Chicago,  whefe  the  defendant  had 
no  place  of  business,  and  the  delivery  to  be  made  by  her  was  to  be 
J ,  made  from  time  to  time  as  required  by  the  Hulz  contract.    The 

i^iyOCii  'Tv-**^       plaintiff  was  therefore  fully  aware  that  the  contract  of  the  de- 
'  fendant  with  her  was  purely  one  of  speculation,  and  had  no  con- 

^^^^Oiection  with  its  legitimate  corporate  business. 

The  excelsior  was  delivered  by  the  plaintiff  under  the  contract 
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from  time  to  time  until  about  June  15,  1883,  and  was  shipped  to 
Chicago  under  defendant's  contract  with  Hulz.    At  the  time  last 
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mentioned  the  market  value  of  the  article  had  considerably  ad- 
vanced, and  plaintiff  declined  to  deliver  any  more  at  the  price 
agreed  upon.  Part  payment  had  been  made  for  the  quantity  re- 
ceived, and  defendant  refused  to  pay  further  unless  plaintiff 
should  go  on  in  completion  of  her  contract.  This  suit  was  accord- 
ingly instituted. 

The  claim  of  the  plaintiff  is  that  the  contract  she  entered  into 
with  the  defendant  was  void  in  law ;  that  therefore  she  was  at  no 
time  under  obligation  to  perform  it ;  that,  in  so  far  as  the  defend- 
ant has  received  excelsior  from  her,  she  is  entitled  to  recover  the 
value,  not  exceeding  the  price  agreed  upon;  and  having  shown 
that  the  value  was  equal  to  that  price,  she  now  claims  to  recover 
it  in  this  suit.  The  defendant,  on  the  other  hand,  insists  that  the 
plaintiff  is  estopped  by  the  contract  from  disputing  the  capacity  of 
the  defendant  to  enter  into  it ;  and  that  when  she  refuses  to  per- 
form, she  becomes  liable  in  damages.  These  damages  the  de- 
fendant seeks  to  recover  from  the  claim  of  the  plaintiff. 

The  circuit  judge  was  of  opinion  that  the  contract  made  by  the 
defendant  with  Holz,  not  being  for  a  corporate  purpose,  was 
ultra  vires  and  void,  and  the  contract  made  with  the  plaintiff  for 
the  purpose  of  meeting  its  requirements  was  void  also.  For  the  ex- 
celsior actually  received  by  the  defendant  the  plaintiff  was  held 
entitled  to  recover,  as  if  the  void  contract  had  not  been  entered 
into;  but  a  claim  to  recoupment  must  necessarily  assume  the 
validity  of  the  contract,  and  was  therefore  inadmissible.  The 
judge,  therefore,  gave  judgment  for  the  plaintiff  for  the  value  of 
what  had  been  received,  deducting  such  payments  as  had  been 
made.    The  defendant  brings  error. 

It  is  scarcely  denied  in  this  court  that  the  contract  of  the  de- 
fendant on  which  it  now  relies  was  ultra  vires.  Its  corporate 
purposes  were  specified  in  its  articles,  and  it  was  without  legal 
power  to  go  beyond  them.  The  contract  was  one  of  speculative 
dealing,  and  was  as  much  foreign  to  the  purposes  of  corporate 
organization  as  would  have  been  a  contract  for  dealing  in  grain 
on  the  produce  exchange,  or  in  shares  in  the  stock  market.  The 
State  had  not  by  law  consented  that  its  manufacturing  corpora- 
tions should  be  at  liberty  to  make  such  contracts,  but  for  reasons 
of  sound  public  policy  had  withheld  from  them  the  power  to  do 
so.  Neither  had  the  corporators  of  the  defendant  consented  that 
their  interests  might  be  put  in  jeopardy  by  such  dealings. 

But  defendant  relies  here,  as  it  did  in  the  court  below,  upon  the 
plaintiff's  being  estopped  by  her  contract  from  raising  the  ques- 
tion of  ultra  vires.  She  has  certainly  admitted  the  power  of  the 
defendant  to  make  the  contract,  and  if  the  elements  of  an  estoppel 
are  to  be  found  in  this  mere  admission,  or  in  this  admission  coupled 
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with  such  action  as  has  taken  place  under  it,  then  the  defendant 
should  be  entitled  to  recoupment. 

There  are  some  decisions  which  give  plausibility  to  the  posi- 
tion of  the  defendant,  but  we  know  of  none  that  is  adequate  to 
the  exigencies  of  this  case.  Parties  entering  into  contracts  with  an 
association  of  persons,  who  are  de  facto  exercising  corporate  pow- 
ers, are  not  suffered  to  dispute  the  corporate  authority  which 
their  contracts  admit:  Swartout  v.  Mich.  Air-line  R.  Co.,  24 
Mich.  389;  Wilcox  V,  Toledo,  etc.  R.  Co.,  43  Mich.  584.  But 
this  is  on  the  principle  that  a  usurpation  of  corporate  authority 
concerns  only  the  State,  and  it  is  supposed  the  State  will  move 
on  its  own  behalf  to  have  the  usurpation  punished  or  restrained 
when  it  is  found  to  exist,  if  the  occasion  seems  to  call  for  it.  The 
case  before  us  is  not  one  of  that  description.  The  defendant's 
possession  of  corporate  powers  is  conceded,  and  though  the  par- 
ticular act  was  done  without  authority,  the  State  was  not  the  only 
party  interested  in  questioning  it.  Every  stockholder  was  entitled 
in  his  own  interest  to  insist  on  its  being  repudiated,  for  he  had  not 
consented  to  put  his  share  of  the  capital  at  the  risk  of  any  such 
venture.  There  are  some  cases,  also,  in  which  parties  by  false 
representations  have  induced  others  to  act  upon  invalid  contracts 
as  if  they  were  valid,  and  to  make  payments,  deliver  property,  or 
otherwise  change  their  positions  in  reliance  upon  the  contracts, 
under  such  circumstances  that  nothing  but  the  enforcement  of  the 
contracts  will  do  complete  justice :  and  in  such  cases  the  doctrine 
of  estoppel  may  well  be  applied.  But  this  is  not  such  a  case.  No 
false  representations  are  alleged,  and  it  is  not  disputed  that  all 
parties  were  fully  aware  of  all  the  facts.  They  must  therefore 
be  supposed  to  have  understood  that  the  contract  in  its  inception 
was  ultra  vires.jf  AnA  the  power  on  the  part  of  such  a  corporation 
to  enter  into  contracts  of  speculation  being  withheld  on  reasons 
of  public  policy,  for  the  protection  of  shareholders  and  the  gen- 
eral good  of  the  community,  the  act  neither  of  one  party  nor  of 
both  in  entering  into  it  can  work  an  estoppel  against  setting  up 
the  invalidity.  A  rule  of  law  established  for  the  public  good  can- 
not be  thus  defeated.  A  corporation  cannot,  by  the  mere  act  of  in- 
dividuals, be  given  a  power  which  the  State  for  general  reasons 
has  withheld  from  it,  Pennsylvania,  etc.,  Nav.  Co.  v.  Dandridge, 
8  Gill  &  J.  248,  319. 

Parties  may  also  be  estopped,  in  some  cases,  f rotfi  disputing  the 
validity  of  a  corporate  contract  when  it  has  been  fully  performed 
on  one  side,  and  when  nothing  short  of  enforcement  will  do  jus- 
tice. To  quote  the  language  of  Comstock,  Ch.  J.,  in  Parish  v, 
Wheeler,  22  N.  Y.  494,  508 :  "  The  executed  dealings  of  corpora- 
tions must  be  allowed  to  stand  for  and  against  both  the  parties, 
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when  the  plainest  rules  of  good  faith  so  require."  But  this  is  not 
such  a  case.  The  contract  has  only  been  performed  in  part.  The 
defendant  has  received  a  portion  of  the  property  bargained  for, 
and  we  may  justly  assume  that  what  has  been  received  has  passed 
into  the  hands  of  Hulz  and  been  paid  for,  so  that  the  defendant 
will  lose  nothing  but  the  anticipated  profits  on  the  remainder  if 
the  contract  is  not  enforced  in  its  favor.  Those  profits  it  had  no 
right  at  any  time  to  count  upon;  and,  in  contemplation  of  law, 
there  can  be  no  injustice  in  depriving  it  of  profits  which  the  law 
would  not  permit  it  to  bargain  for.  No  valid  ground  for  estoppel 
is  therefore  found  to  exist  in  the  case. 

The  defendant,  then,  if  the  plaintiff  has  established  a  valid  de- 
mand, is  not  entitled  to  recoup  damages  for  refusal  to  make  com- 
plete performance,  because  to  allow  recoupment  would  be  in- 
directly to  enforce  the  contract. 

Whether  the  plaintiff  is  entitled  to  recover  for  the  goods  de- 
livered and  not  paid  for  is  the  remaining  question.  The  defend- 
ant has  had  the  goods,  and  there  is  no  want  of  equity  in  requiring  it 
to  make  payment.  They  were  delivered  under  a  contract  which 
bound  neither  party,  and  though  the  plaintiff  is  the  party  who 
now  refuses  to  go  on'with  it,  the  defendant  was  at  liberty  to  do  the 
same,  and  we  cannot  know  that  it  would  not  have  done  so  if  the 
change  in  market  value  had  been  such  as  to  make  it  for  its  in- 
terest. But  however  that  may  be,  if  the  defendant  pays  for  thel 
property  received,  the  parties  will  have  justice  meted  out  to  them ' 
as  nearly  as  is  now  possible. 

It  is  to  be  observed  that  the  contract,  though  void  in  law,  in- 
volved no  element  of  criminality,  and  nothing  of  an  immoral 
nature.  The  case  is  not,  therefore,  one  in  which  the  law  will  leave 
the  parties  without  redress  for  the  consequences  of  criminal  or 
immoral  action.  The  plaintiff  had  a  right  to  sell  her  manufac- 
ture, and  to  be  paid  for  it ;  the  defendant  has  received  something 
of  value  from  her,  and  there  is  manifest  equity  in  its  being  re- 
quired to  make  payment,  notwithstanding  it  exceeded  its  powers 
in  the  purchase. 

The  cases  of  Pratt  v.  Short,  79  N.  Y.  437 ;  Northwestern  Union 
Packet  Co.  v,  Shaw,  37  Wis.  655 ;  Harriman  v.  Baptist  Church, 
63  Ga.  i86,  are  in  point,  and  fully  sustain  the  judgment.  The 
principle  involved  is  considered  at  length  in  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  and  is  supported  by  Thomas  v.  Railroad  Co., 
loi  U.  S.  71 ;  In  re  Cork  &  Y.  Ry.  Co.,  L.  R.  4  Ch.  App.  748; 
In  re  National,  etc..  Society,  L.  R.  5  Ch.  App.  309;  and  many 
other  cases.  No  doubt  it  results  in  a  degree  of  hardship  in  some 
cases,  when  a  party  fails  to  obtain  all  that  has  been  bargained  for ; 
but  the  loss  of  anticipated  advantages,  as  an  incident  to  unau- 
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thorized  dealings,  is  one  for  which  the  parties  themselves  are  re- 
sponsible, not  the  law. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


"Q^j^ 
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LONG  V,  GEORGIA  PACIFIC  RAILWAY  COMPANY. 
In  the  Supreme  Court  of  Alabama,  November  Term,  1890. 

[Reported  in  91  Alabama  Reports  519.] 

Appeal  from  the  Chancery  Court  of  Walker. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  28th  November,  1888,  by 
Benj.  M.  Long  against  the  Georgia  Pacific  Railway  Company,  and 
sought  the  cancellation  of  a  deed  which  the  complainant  had  exe- 
cuted to  said  corporation,  conveying  the  mineral  interests  in  cer- 
tain lands,  which  belonged  to  him,  and  of  which  he  was  still  in  pos- 
session when  the  bill  was  filed;  a  cancellation  being  sought  on 
the  ground  that  the  deed  was  void,  because  the  corporation  had 
no  power  to  acquire  and  hold  the  lands,  and  was  a  cloud  on  com- 
plainant's title.  The  chancellor  sustained  a  demurrer  to  the  bill, 
and  his  decree  is  assigned  as  error. 

Hewitt,  Walker  &  Porter  and  Coleman  &  Mclntyre  for  appel- 
lant. 

James  Weatherly  contra. 

McClellan,  J.  The  case  made  by  the  amended  bill  is  this:  On 
-^  April  23,  1883,  the  complainant,  B.  M.  Long,  and  his  wife,  Aman- 
da C.  Long,  executed  to  the  Georgia  Pacific  Railway  Co.  a 
deed  upon  valuable  consideration  presently  paid,  to  and  of  the 
iron,  coal  and  oil  interests  and  properties  in  and  pertaining  to 
certain  tracts  of  land,  aggregating  about  four  thousand  acres;  the 
said  Long  retaining  the  fee  to  said  lands,  except  in  respect  to 
said  mineral  interests,  and  continuing  in  possession  thereof.  The 
>^*^^  grantee  is  a  corporation,  and  was  and  is  without  power  to  pur- 
chase and  hold  said  land,  or  the  mineral  interests  in  the  same. 
^-'L^ht  bill  seeks  to  have  the  deed  declared  void  because  of  this  in- 
capacity of  the  corporation,  and  to  have  the  same  cancelled  as  a 
cloud  upon  complainant's  title.  The  bill  was  demurred  to  on  sev- 
eral grounds,  and  the  demurrer  was  sustained  generally,  the  de- 
cree to  that  end  being  now  assigned  as  error. 

Only  those  grounds  of  error  which  present  the  question, 
whether  a  vendor  who  has  sold,  received  payment  for,  and  con- 
veyed land  to  a  corporation,  which  had  no  po^r  to  hold  the 
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same,  can  have  any  relief  in  respect  to  the  transaction,  are  dis- 
cussed in  argument;  and  to  these  our  consideration  will  be  con- 
fined, since  it  is  manifest  that  the  determination  of  this  question, 
in  line  with  the  decree  below,  as  we  think  it  must  be  determined, 
will  be  fatal,  not  only  to  the  present  appeal,  but  to  complainant's 
cause  of  action. 

It  is  thoroughly  well  settled  law  that  a  party  to  an  ultra  vires 
executory  contract  made  with  a  corporation  is  not  estopped  to  set 
up  the  want  of  corporate  capacity  in  the  premises,  either  by  the 
fact  of  contracting,  whereby  the  power  to  contract  is,  in  a  sense, 
admitted  or  recognized,  or  by  the  fact  that  the  fruits  or  issues 
of  the  contract  have  been  received  and  enjoyed;  and  this,  though 
the  assault  upon,  the  transaction  comes  from  the  corporation  it- 
self. Marion  Savings  Bank  v,  Dunklin,  54  Ala.  471 ;  Chambers 
V.  Falkner,  65  Ala.  448;  Sherwood  v.  Alvis,  83  Ala.  115;  Chewacla 
Lime  Works  v.  Dismukes,  87  Ala.  344.  But,  where  the  contract 
is  fully  executed — where  whatever  was  contracted  to  be  done  on 
either  hand  has  been  done — 2l  different  rule  prevails.  In  such 
case  the  law  will  not  interfere,  at  the  instance  of  either  party,  to 
undo  that  which  it  was  originally  unlawful  to  do,  and  to  the  do- 
ing of  which,  so  long  as  the  contract  to  that  end  remained  execu- 
tory, neither  party  could  have  coerced  the  other.  As  de- 
clared by  Mr.  Bishop,  "the  parties  voluntarily  doing  of  what 
they  have  unlawfully  agreed,  places  them,  in  effect,  in  the  same 
position  as  if  the  contract  had  been  originally  good;  neither  can 
recover  of  the  other  what  was  parted  with.  The  reason  for  which 
is,  that,  since  they  are  equally  in  fault,  the  law  will  help  neither." 
Bishop  on  Contracts,  sec.  627. 

The  former  decisions  of  this  court  are  in  line  with  this  doc- 
trine, and  fully  recognize  the  distinction  between  executory  and 
executed  void  contracts,  to  the  effect  that,  while  suits  to  enforce 
the  former  may  always  be  defended  on  the  ground  of  their  in- 
validity, no  relief  prayed  upon  such  ground  can  be  granted  with 
respect  to  the  latter.  Morris  v.  Hale,  41  Ala.  510;  Ingersoll  v. 
Campbell,  46  Ala.  282;  Sherwood  v,  Alvis,  83  Ala.  115;  Dudley  v. 
Collier,  87  Ala,  431 ;  Craddock  v.  Mortgage  Co.,  88  Ala.  281.  And 
this  is  the  doctrine  generally  declared  by  other  courts.  Thomas 
V.  Railroad  Co.,  loi  U.  S.  71;  Day  v.  S.  S.  B.  Co.,  57  Mich.  146; 
S.  C,  52  Amer.  Rep.  352;  Parish  v.  Wheeler,  22  N.  Y.  494; 
Miners'  Ditch  Co.  v.  Tellerbach,  37  Cal.  542,  606 ;  Terry  v.  Eagle 
Lock  Co.,  47  Conn.  141. 

There  is  no  question  but  that  the  case  presv  ited  by  the  bill  in- 
volved a  contract  on  the  part  of  the  railway  company  to  buy,  and 
on  the  part  of  the  complainant  to  sell,  certain  interests  in 
the  land  described.    It  is  equally  clear  that  the  payment  of  the 
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agreed  price  on  the  one  hand,  and  the  execution  of  the  convey- 
ance on  the  other,  fully  executed  this  contract  on  both  sides,  left 
nothing  to  be  done  by  either  party  in  the  premises,  and  bring 
the  transaction  within  the  principle  we  have  been  considering, 
which  denies  to  the  complainant  any  relief  in  respect  to  it. 

The  same  conclusion  is  reached  by  another  well  established 
principle.  It  is,  that  when  a  party  sells  and  conveys  property  to 
a  corporation,  which  is  without  power  to  purchase  and  hold  the 
same,  and  receives  compensation  therefor,  there  being  no  fraud 
in  the  transaction,  he  is  in  no  sense  injured  or  prejudiced  by  the 
incapacity^of  the  corporation,  nor  can  he  be  heard  to  complain  of 
it;  but  the  question  becomes  one  between  the  corporation  and 
the  State,  the  sovereign  alone  having  the  right  to  impeach  the 
transaction ;  and  until  it  supervenes  for  this  purpose,  the  corpora- 
tion is  vested  with  perfect  title  against  all  the  world,  defeasible 
only  on  office  found.  R.  &  B.  Railroad  Co.  v.  Proctor,  29  Vt. 
93;  Leazure  v.  Hillegas,  7  Serg.  &  Rawle,  313;  Goundie  v.  North- 
ampton Water  Co.,  7  Pa.  St.  233 ;  Baird  v.  Bank  of  Washington, 
1 1  Serg.  &  Rawle,  41 1 ;  Lathrop  v.  Bank,  8  Dana,  1 14,  129 ;  Hough 
V,  Cook  County  Land  Co.,  73  111.  23 ;  S.  C,  24  Amer.  Rep.  230 ; 
Cowles  V,  Springs  Co.,  100  U.  S.  55;  Reynolds  v.  Crawfordsville 
Bank,  112  U.  S.  405,  413;  2  Mor.  Corp.  sec.  710. 

The  decree  of  the  chancellor  is  affirmed;  and  the  same  result 
is  reached  in  the  case  of  B.  L.  Jones  and  B.  B.  Long  v,  Ga.  Pac. 
Railway  Co.,  submitted  with  this  case,  and  involving  the  same 
question. 

Affirmed. 


FRANK  B.  CHAPMAN,  Appellant,  v.  PATRICK  LYNCH, 

Respondent. 

In  the  Court  of  Appeals  of  New  York,  October  4,  1898. 

[Reported  in  156  New  York  Reports  551.] 

Appeal  from  a  judgment  of  the  late  General  Term  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department,  entered  October 
9>  1895*  affirming  a  judgment  in  favor  of  defendant  entered  upon 
a  nonsuit  granted  at  the  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Edzvin  Nottingham  for  appellant. 

Frank  Hiscock  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  the  sum  of 
$8973.37,  the  amount  due  and  owing  the  plaintiff  by  the  Amer- 
ican Dairy  Salt  Company,  Limited,  a  business  corporation  or- 
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ganized  under  chapter  611  of  the  Laws  of  1875.  The  action  is 
sought  to  be  maintained  against  the  defendant  upon  the  ground 
that  he  was  a  director  of  the  corporation,  and  as  such,  in  com- 
pany with  his  associates,  had  failed  to  file  ,the-aiu)ual  xeport. re- 
quired by  the  statute  during  the  years  1881  to  1888,  inclusive. 

This  is  a  twin  action  to  that  of  Chapman  v.  Comstock  (reported 
in  58  Hun,  325,  and  in  this  court  in  134  N.  Y,  509).  The  evi- 
dence reported  upon  this  trial  is  in  substance  the  same  as  that  in 
the  former  case.  The  facts  as  stated  in  the  former  case,  in  this 
court,  are  as  follows:  "On  and  prior  to  February  nth,  1882,  the 
plaintiff  held  a  promissory  note  for  $10,880.90  of  the  Onon- 
daga Coarse  Salt  Association,  of  which  Thomas  Molloy  was 
treasurer.  That  company  was  winding  up  its  business  and  desired 
to  pay  the  note.  The  plaintiff  asked  Molloy  if  he  had  any  place 
he  could  use  the  money  for  him,  saying  that  he  had  no  place  for 
it  and  did  not  want  to  use  it  at  that  time.  Molloy  said  he  could 
take  it  for  the  American  Dairy  Salt  Company.  Limited,  of  which 
he  was  also  treasurer.  Further  conversation  took  place  with  ref- 
erence to  the  responsibility  of  the  company  and  its  directors,  re- 
sulting in  the  plaintiff's  leaving  the  money  with  that  company, 
and  it  issued  to  him  a  pass  book,  in  which  was  entered  'Frank 
B.  Chapman  in  special  account  with  the  American  Dairy  Salt 
Company,  Limited.'  Under  the  credit  column  was  entered,  'Feb- 
ruary II,  1882,  cash,  $10,880.90,'  and  semi-annually  thereafter  in- 
terest was  credited  upon  that  amount  at  the  rate  of  six  per  cent. 
The  plaintiff  was  subsequently  paid  $4,300,  April  30th,  1885;', 
$1,000,  June  1st,  1888,  and  $1,000,  July  nth,  1888,  for  which  re-] 
ceipts  were  given.  Shortly  after  the  last  payment  was  made  the  • 
company  failed  and  refused  to  pay  the  balance,  and  in  October 
following  a  receiver  was  appointed." 

It  is  alleged  in  the  complaint  that  the  money  was  deposited  with 
the  company  by  the  plaintiff,  and  was  payable  only  upon  demand. 
This  allegation  was  controverted  by  the  answer,  in  which  it  was 
alleged  that  the  money  was  loaned  to  the  company  without  time, 
and  was  recoverable  by  the  plaintiff  at  any  and  all  times  without 
demand.  It  was  further  alleged  in  the  answer  that  the  corpora-^ 
tion  was  not  organized  or  authorized  to  do  a  banking  business; 
or  to  receive  deposits  of  money,  but  was  forbidden  by  law  from 
so  doing,  and  that  more  than  three  years  had  elapsed  after  the 
cause  of  action  accrued  before  the  commencement  of  this  action. 

Upon  the  trial  of  the  former  action  the  case  was  submitted  to 
the  jury,  which  found  a  verdict  in  favor  of  the  plaintiff.  A  motion 
for  a  new  trial  was  then  made  upon  the  minutes  of  the  court, 
upon  the  grounds  specified  in  the  Code,  which  motion  was  de- 
nied, and  an  appeal  was  then  taken  to  the  General  Term  from  the 
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judgment  and  from  the  order  denying  the  new  trial.  The  General 
Term  reversed  both  the  judgment  and  the  order  and  awarded  a 
new  trial.  In  the  order  of  reversal  the  General  Term  certified 
that  it  was  held  and  decided,  "i.  That  the  verdict  ought  to  have 
been  directed  in  favor  of  the  defendant,  or  a  nonsuit  granted.  2. 
That  the  verdict  is  against  the  evidence.  3.  That  the  several  ex- 
ceptions taken  to  the  refusal  to  charge  present  error." 

In  the  appeal  which  was  brought  from  the  order  of  the  General 
Term  to  this  court  it  was  here  held  that  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial,  made  upon  the  minutes, 
brought  up  for  review  in  the  General  Term  the  question  as  to 
whether  the  verdict  was  against  the  weight  of  the  evidence;  and 
that  question  being  properly  before  the  court,  its  order  reversing 
the  judgment  was  not  reviewable  in  this  court,  unless  it  appeared 
from  the  record  that  the  order  was  affirmed  as  to  the  facts,  or  the 
appeal  therefrom  dismissed,  following  a  long  line  of  authorities, 
which  are  cited  in  the  report  of  that  case. 

In  this  case  another  question  is  now  presented,  which  was  not 
then  considered,  and  that  is,  assuming  the  money  to  have  been 
delivered  by  the  plaintiff  to  the  corporation  as  a  deposit  and  not 
payable  until  demanded,  was  such  a  contract  valid  and  author- 
ized, and  did  it  prevent  the  running  of  the  Statute  of  Limitations? 

The  alleged  deposit  was  made  on  the  nth  day  of  February, 
1882.  The  directors  of  the  corporation  did  not  make  the  report 
required  by  the  statute  during  the  years  1881  to  1888,  inclusive. 
This  action  was  commenced  on  the  27th  day  of  September,  1889. 
The  action  is  for  a  penalty,  depends  wholly  upon  the  statute,  and 
falls  within  the  third  subdivision  of  section  383  of  the  Code  of 
Civil  Procedure.  Losee  v,  Bullard,  79  N.  Y.  404 ;  Knox  v.  Bald- 
win, 80  N.  Y.  610;  Duckworth  v.  Roach,  81  N.  Y.  49.  The  Stat- 
ute of  Limitations  commenced  to  run  from  the  time  that  the 
cause  of  action  accrued  to  the  plaintiff.  When  did  it  accrue? 
Aswe  have  seen,  default  in  filing  the  report  had  already  occurred 
when  the  deposit  was  made;  but,  under  the  alleged  contract  for 
deposit,  it  is  claimed  that  no  action  could  be  maintained  thereon 
until  after  demand  had  been  made  and  payment  refused.  The 
plaintiff  thus  had  it  in  his  power  to  prevent  the  running  of  the 
statute  by  neglecting  to  make  a  demand  for  the  money,  and  thus  in- 
definitely perpetuate  the  liability  of  the  defendant  for  the  penalty. 
The  claim  of  the  defendant  is  that  the  position  of  the  plaintiff 
is  untenable ;  that  if  there  was  a  contract  that  the  money  should  be 
received  by  the  corporation  on  deposit,  it  was  ultra  vires,  unau- 
thorized and  void,  and  that  an  action  as  for  money_  had  and  re- 
ceived was  available  to  the  plaintiff  from  the  date  of  the  deposit. 

Section  13  of  the  act  under  which  the  corporation  was  organ- 
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ized  provides  that  it  shall  be  lawful  for  the  corporation  to  borrow 
money  for  its  legitimate  purposes.  It  does  not,  however,  author- 
ize it  to  receive  money  upon  deposit.  It  is  contended  on  behalf 
of  the  appellant  that  the  statute  against  unauthorized  banking, 
which  originally  prohibited  corporations  from  receiving  deposits 
unless  authorized  so  to  do,  was  repealed  by  chapter  402  of  the 
Laws  of  1882.  However  that  may  be,  the  Revised  Statutes,  with 
reference  to  the  general  powers,  privileges  and  liabilities  of  cor- 
porations, were  left  in  force,  and  so  remained  until  they  were  in- 
corporated into  the  General  Corporation  Law  of  1892. 

The  Revised  Statutes,  part  I,  chapter  18,  title  3,  section  3,  first 
edition,  page  600,  provide:  "In  addition  to  the  powers  enumerat- 
ed in  the  first  section  of  this  title  and  to  those  expressly  given 
in  its  charter,  or  in  the  act  under  which  it  is  or  shall  be  incor- 
porated, no  corporation  shall  possess  or  exercise  any  corporate 
powers  except  such  as  shall  be  necessary  to  the  exercise  of  the 
powers  so  enumerated  and  given. 

"Section  4.  No  corporation  created,  or  to  be  created,  and  not 
expressly  incorporated  for  banking  purposes  shall  by  any  impli- 
cation or  construction  be  deemed  to  possess  the  power  of  dis- 
counting bills,  notes  or  other  evidences  of  debt,  of  receiving  de- 
posits, of  buying  gold  and  silver,  bullion,  or  foreign  coins,  of 
buying  and  selling  bills  of  exchange,  or  of  issuing  bills,  notes,  or 
other  evidences  of  debt,  upon  loan,  or  for  circulation  as  money." 
Here  we  have,  in  the  first  place,  an  express  statutory  provision 
prohibiting  the  corporation  from  exercising  powers  not  given  to 
it  which  are  not  necessary  for  the  exercise  of  the  powers  for 
which  it  was  created;  and,  in  the  second  place,  an  express  prohi- 
bition against  receiving  deposits  unless  incorporated  for  banking 
purposes.  Words  could  hardly  be  found  that  would  make  the 
meaning  more  clear. 

The  American  Dairy  Salt  Company,  Limited,  was  a  business 
corporation,  organized  for  the  manufacture  of  salt.  It  was  in- 
corporated under  a  statute  which  authorized  the  formation  of 
business  companies,  was  adapted  for  the  purposes  of  such  organ- 
izations, and  contained  none  of  the  safeguards  which  have  always 
been  exacted  and  required  of  corporations  authorized  to  do  a 
banking  business  or  the  receiving  of  the  money  of  others  on  de- 
posit for  safe  keeping  or  investment.  We  thus  find  a  reason 
founded  on  public  policy  for  the  prohibition  contained  in  the 
statute  referred  to  applying  to  corporations  not  expressly  incor- 
porated under  the  statute  providing  for  the  incorporation  of 
banks,  which  contains  the  safeguards  exacted  from  such  corpora- 
tions which  are  to  engage  in  the  business  of  dealing  with  the 
money  of  others. 
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It  appears  to  us  that  the  corporation,  in  accepting  the  funds  of 
the  plaintiff  in  special  account  upon  deposit,  exceeded  its  cor- 
porate power  and  engaged  in  a  business  in  which  it  was  not 
authorized,  and  that,  consequently,  its  contract  with  the  plaintiff, 
if  such  was  its  nature,  was  idtra  vires;  if  so,  the  plaintiff's  right  of 
action  for  the  moneys  delivered  to  the  corporation  at  once  ac- 
crued. 

It  is  not  our  purpose  here  to  enter  upon  any  discussion  as  to 
whether  the  contract  in  question  was  malum  in  se,  or  was  simply 
a  contract  unauthorized.  The  corporation  is  not  here  seeking  to 
enforce  any  of  the  provisions  of  the  contract.  In  either  case  the 
contract  was  ultra  vires  and  formed  no  obstacle  to  an  immediate 
action  for  the  money.  Neither  do  we  deem  it  necessary  to  enter 
upon  any  extended  reference  to  the  authorities.  The  subject  of 
idtra  vires  of  contracts  has  recently  been  considered  in  this  court 
in  the  case  of  Bath  Gas  Light  Company  v.  Claffy,  151  N.  Y.  24, 
in  which  Andrews,  Ch.  J.,  and  Vann,  J.,  have  engaged 
in  an  elaborate  discussion  of  the  authorities.  The  cases  of  New 
York  State  Loan  and  Trust  Company  v.  Helmer,  y/  N.  Y.  64, 
and  Pratt  v.  Short,  79  N.  Y.  437,  while  distinguishable  in  many 
features,  tend  strongly  to  sustain  the  conclusion  which  we  have 
reached. 

It  must  be  remembered  that  this  action  is  prosecuted  to  re- 
1  cover  a  penalty.  The  action  having  once  accrued  and  the  statute 
run  against  it,  the  bar  becomes  complete,  notwithstanding  the 
subsequent  defaults  of  the  defendant  and  his  associates  in  filing 
_the  annual  reports  called  for  by  the  statute.  Neither  do  we  under- 
stand that  subsequent  partial  payments  by  the  corporation  upon 
account  affect  the  running  of  the  statute;  they  may,  as  to  the  cor- 
poration under  its  contract  to  pay,  but  cannot  operate  to  extend 
the  liability  of  the  defendant  for  the  penalty  incurred  by  him. 
Rector,  etc.,  v.  Vanderbilt,  98  N.  Y.  170-175 ;  Losee  v.  BuUard, 
79  N.  Y.  404. 

Nor  do  we  think  that  the  crediting  of  the  interest  upon  the  ac- 
count semi-annually  affects  the  liability  of  the  defendant.  The 
cause  of  action  having  once  accrued,  and  the  defendant  having 
become  liable  for  the  penalty,  the  statute  commenced  to  run,  and 
was  not  stopped  by  either  credits  of  payment,  or  the  charges  of 
interest  accrued  thereafter  made  by  the  company. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Martin,  J.,  not  sitting,  and  Vann,  J.,  not 
voting. 

Judgment  affirmed. 


^^^  cv-^^  ^^  .  -^  t» 
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In  the  Supreme  Court  of  the  United  States,  May  i6,  1892. 

[Reported  in  145  United  States  Reports  393.] 

Lyman  Trumbull  and  John  M.  Butler  (with  whom  were  Henry 
S.  Robbins  and  Perry  Trumbull  on  the  brief)  for  appellant. 

George  Hoadly  for  appellee. 

Gray,  J.,  after  stating  the  case  as  above,  delivered  the  opinion 
of  the  court.^ 

The  object  of  this  suit  between  two  railroad  corporations,  as 
stated  in  the  amended  bill,  is  to  have  a  contract — ^by  which  the 
plaintiff  transferred  its  railroad  and  equipment,  as  well  as  its  fran- 
chise to  maintain  and  operate  the  road,  to  the  defendant  for  a 
term  of  nine  hundred  and  ninetv-nine  vears^— set  aside  and  can- 
celled, as  beyond  the  corporate  powers  of  one  or  both  of  the  par- 
ties. 

The  contract,  dated  February  10,  1868,  recites  that  the  plaintiff 
is  a  corporation  of  Illinois,  and  the  defendant  a  corporation  of 
Indiana;  that  their  railroads  connect  at  the  line  between  the  two 
States ;  that  it  is  desirable  that  the  two  roads  should  be  operated 
by  the  defendant  as  one  road;  and  that  the  defendant  has  "pro- 
posed to  lease  and  operate"  the  plaintiff's  road  for  a  period  of  nine 
hundred  and  ninety-nine  years.  "It  is  therefore  agreed"  that, 
upon  the  completion  of  the  plaintiff's  road  to  the  state  line  the 
defendant  "shall  take  charge  of  and  operate  the  same  with  its 
equipment"  for  that  period,  and  "shall  be  allowed  sixty-five  per 
cent,  of  the  gross  receipts  frorii  all  traffic  moved  over  the  line, 
or  business  done  thereon,  and  from  the  property  of  the  company, 
as  a  consideration  for  working  and  maintenance  expenses,"  and 
shall  appropriate  the  rest  of  such  receipts  to  the  payment  of  inter- 
est, on  the  plaintiff's  mortgage  bonds,  and  pay  any  surplus  to  the 
plaintiff  for  the  benefit  of  its  stockholders.  Within  a  year  after- 
wards the  contract  was  modified  by  providing  that  the  defendant 
should  be  allowed  seventy  (instead  of  sixty-five)  per  cent,  of  the 
gross  receipts,  "but  if  the  working  and  maintenance  expenses  of 
said  road  shall  be  less  than  seventy  per  cent,  of  the  gross  receipts 
aforesaid, thenallof  such  excess  shall  be  paid  over  to  the"  plaintiff. 
It  is  further  agreed  in  the  contract  that  the  defendant  "shall  en- 
joy all  the  rights,  powers  and  privileges  of  the"  plaintiff,  "so  far 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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as  the  same  may  be  needful  to  maintain  and  operate  said  rail* 
road,"  and  may  "impose  and  collect  tolls  and  rates  for  transporta- 
tion, and  do  all  other  acts  and  things,  as  fully  and  as  effectually 
as  the"  plaintiff  "could  do  if  operating  said  line." 

In  short,  by  this  contract  one  railroad  corporation  undertook 
to  transfer  its  whole  railroad  and  equipment,  and  its  privilege  and 
franchise  to  maintain  and  operate  the  road,  to  another  railroad 
corporation  for  a  term  of  nine  hundred  and  ninety-nine  years,  in 
consideration  of  the  payment  from  time  to  time  by  the  latter  to 
the  former  of  a  certain  portion  of  the  gross  receipts.  This  was, 
in  substance  and  effect,  a  lease  of  the  railroad  and  franchise  for  a 
term  of  almost  a  thousand  years,  and  was  a  contract  which  neither 
corporation  had  the  lawful  power  to  enter  into,  unless  expressly 
authorized  by  the  State  which  created  it,  and  which,  if  beyond 
the  scope  of  the  lawful  powers  of  either  corporation,  was  unlaw- 
ful and  wholly  void,  could  not  be  ratified  or  validated  by  either 
or  both,  and  would  support  no  action  or  suit  by  either  against  the 
other.  Thomas  v.  Railroad  Co.,  loi  U.  S.  71 ;  Pennsylvania  Rail- 
road z/.  St.  Louis,  Alton  &  Terre  Haute  Railroad,  1 18  U.  S.  290, 
630;  Oregon  Railway  v,  Oregonian  Railway,  130  U.  S.  i ;  Central 
Transportation  Co.  v,  Pullman's  Car  Co.,  139  U.  S.  24. 

Upon  the  question  whether  this  contract  was  ultra  vires  of 
either  corporation,  this  case  cannot  be  distinguished  in  principle 
from  Pennsylvania  Railroad  v.  St.  Louis,  Alton  &  Terre  Haute 
Railroad,  above  cited.* 

It  may  therefore  be  assumed,  as  contended  by  the  plaintiff,  that 
the  contract  in  question  was  ultra  vires  of  the  defendant,  and 
therefore  did  not  bind  either  party,  AttdTieither  party  could  have 
maintained  a  suit  upon  it  at  law  or  in  equity,  against  the  other. 

It  does  not,  however,  follow  that  this  suit  to  set  aside  and 
cancel  the  contract  can  be  maintained.  If  it  can,  it  is  some- 
what remarkable  that,  in  the  repeated  and  full  discussions  which 
the  doctrine  of  ultra  vires  has  undergone  in  the  English  courts 
within  the  last  fifty  years,  no  attempt  has  been  made  to  bring  a 
suit  like  this.  The  only  cases  cited  in  the  elaborate  briefs  for 
the  plaintiff,  or  which  have  come  to  our  notice,  approaching  this 
in  their  circumstances,  are  in  American  courts  not  of  last  re- 
sort, and  present  no  suflScient  reasons  for  maintaining  this  suit 
Auburn  Academy  v.  Strong,  Hopkins  Ch.  278;  Atlantic  &  Pacific 
Telegraph  Co.  v.  Union  Pacific  Railway,  i  McCrary,  541 ;  West- 
em  Union  Telegraph  Co.  v.  St.  Joseph  &  Western  Railway,  i 
McCrary,  565;  Union  Bridge  Co.  v.  Troy  &  Lansingburgh  Rail- 
road, 7  Lansing,  240;  New  Castle  Railway  v.  Simpson,  21  Fed. 
Rep.  533. 

The  discussion  of  this  question  has  been  omitted. — Ed. 
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The  English  cases  relied  on  by  the  plaintiff  were  either  suits 
to  set  aside  marriage  brokage  bonds,  as  in  Drury  v,  Hooke,  i 
Vernon,  412,  and  Smith  v.  Bruning,  2  Vernon,  392;  S.  C.  nom. 
Goldsmith  v.  Bruning,  i  Eq.  Cas.  Ab.  89;  or  to  recover  back 
money  paid  for  the  purchase,  without  leave  of  the  Crown,  of  a 
commission  in  the  military  or  naval  service,  as  in  Morris  v,  Mc- 
CuUock,  Ambler,  433 ;  S.  C.  2  Eden,  190.  Those  cases  have 
sometimes  been  justified  upon  the  ground  that,  the  agreement 
being  against  the  policy  of  the  law,  the  relief  was  given  to  the 
public  through  the  party.  Debenham  v.  Ox,  i  Ves.  Sen.  276; 
St.  John  V,  St.  John,  11  Ves.  526,  536;  Cone  v,  Russell,  3  Dickin- 
son, 48  N.  J.  Eq.  208.  But  Sir  William  Grant  explained  them 
as  proceeding  upon  the  ground  that  the  plaintiff  was  less  guilty 
than  the  defendant.  Osborne  v,  Williams,  18  Ves.  379,  382.  And 
Morris  v,  McCuUock  can  hardly  be  reconciled  with  his  decision 
in  Thomson  v.  Thomson,  7  Ves.  470,  or  with  the  current  of  later 
authorities. 

The  general  rule  in  equity,  as  at  law,  is  in  pari  delicto  potior  est 
conditio  defendentis ;  and,  therefore,  neither  party  to  an  illegal  con- 
tract will  be  aided  by  the  court,  whether  to  enforce  it  of  toset  It 
aside.     If  the  contract  is  illegal,  affirmative  relief  against  it  will 
not  be  granted,  at  law  or  in  equity,  unless  the  contract  remains 
executory,  or  unless^the  parties  are  considered  not  in  equal  fault* 
as  where  the  law  violated  is  intended  for  the  coercion  of  the  one    . 
party  and  the  protection  of  the  other,  or  where  there  has  been    ■ 
fraud  or  oppression  on  the  part  of  the  defendant.     Thomas  v,  . 
Richmond,  12  Wall.  349,  355;  Spring  Co.  v.  Knowlton,  103  U.  S.    \ 
49;  Story  Eq.  Jur.  sec.  298. 

While  an  unlawful  contract,  the  parties  to  which  are  in  pari 
delicto,  remains  executory,  its  invalidity  is  a  defense  in  a  court 
of  law;  and  a  court  of  equity  will  order  its  cancellation  only  as  an 
equitable  mode  of  making  that  defense  effectual,  and  when  nec- 
essary for  that  purpose.     Adams  on  Eq.  175.     Consequently,  it 
is  well  settled  at  the  present  day  that  a  court  of  equity  will  not^^^.^..^c    ^-    ^ 
entertain  jurisdiction  to  order  an  instrument  to  be  delivered  up^  ^  ^  ^ 
and  cancelled,  upon  the  ground  of  illegality  appearing  on  its  face)  ^  ^  ^  ^ 
and  when,  therefore,  there  is  no  danger  that  the  lapse  of  time  may 
deprive  the  party  to  be  charged  upon  it  of  his  means  of  defense.  '   "'  ^  ^  '     y 
Story  Eq.  Jur.,  sec.  700  a,  and  cases  cited;  Simpson  v.  Howden, 
3  Myl.  &  Cr.  97;  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  282.    ' 

When  the  parties  are  in  pari  delicto^  and  the  contract  has  been 
fully  executed  on  the  part  of  the  plaintiff  by  the  conveyance  of 
property,  or  by  the  payment  of  money,  and  has  not  been  repudi- 
ated by  the  defendant,  it  is  now  equally  well  settled  that  neither 
a  court  of  law  nor  a  court  of  equity  will  assist  the  plaintiff  to  re- 
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cover  back  the  property  conveyed  or  money  paid  under  the  con- 
tract. Thomas  v,  Richmond,  above  cited;  Ayerst  v,  Jenkins,  L. 
R.  i6  Eq.  275,  284.  For  instance,  property  conveyed  pursuant 
to  a  contract  made  in  consideration  of  the  compounding  of  a 
crime,  and  the  stifling  of  a  criminal  prosecution,  and  therefore 
clearly  illegal,  cannot  be  recovered  back  at  law,  nor  the  convey- 
ance set  aside  in  equity,  unless  obtained  by  such  fraud  or  op- 
pression on  the  part  of  the  grantee,  that  the  conveyance  cannot 
be  considered  the  voluntary  act  of  the  grantor.  Worcester  v. 
Eaton,  II  Mass.  368,  and  13  Mass.  371;  Atwood  v,  Fisk,  loi 
Mass.  363;  Bryant  v.  Peck  &  Whipple  Co.,  154  Mass.  460; 
Williams  v,  Bayley,  L.  R.  i  H.  L.  200;  Jones  v,  Merionethshire 
Society,  1892,  i  Ch.  173,  182,  185,  187. 

In  the  case  at  bar,  the  contract  by  which  the  plaintiff  conveyed 
its  railroad  and  franchise  to  the  defendant  for  a  term  of  nine  hun- 
dred and  ninety-nine  years  was  beyond  the  defendant's  corporate 
powers,  and  therefore  unlawful  and  void,  of  which  the  plaintiff 
was  bound  to  take  notice.  The  plaintiff  stood  in  the  position  of 
alienating  the  powers  which  it  had  received  from  the  State,  and 
the  duties  which  it  owed  to  the  public,  to  another  corporation, 
which  it  knew  had  no  lawful  capacity  to  exercise  those  powers  or 
to  perform  those  duties.  If,  as  the  plaintiff  contends,  the  con- 
tract was  also  beyond  its  own  corporate  powers,  it  is  certainly 
in  no  better  position.  In  either  aspect  of  the  case,  the  plaintiff 
was  in  pari  delicto  with  the  defendant.  The  invalidity  of  the  con- 
tract, in  view  of  the  laws  of  which  both  parties  were  bound  to 
take  notice,  was  apparent  on  its  face.  The  contract  has  been  fully 
executed  on  the  part  of  the  plaintiff  by  the  actual  transfer  of  its 
railroad  and  franchise  to  the  defendant;  and  the  defendant  has 
held  the  property,  and  paid  the  stipulated  consideration  from  time 
to  time,  for  seventeen  years,  and  has  taken  no  steps  to  rescind 
or  repudiate  the  contract. 

Upon  this  state  of  facts,  for  the  reasons  above  stated,  the 
plaintiff,  considered  as  a  party  to  the  unlawful  contract,  has  no 
right  to  invoke  the  assistance  of  a  court  of  equity  to  set  it  aside. 
And  so  far  as  the  plaintiff  corporation  can  be  considered  as  rep- 
resenting the  stockholders  and  seeking  to  protect  their  interests, 
it  and  they  are  barred  by  laches.  Harwood  v.  Railroad  Co.,  17 
Wall.  78;  Graham  v,  Birkenhead  &c.  Railway,  2  Hall  &  Twells, 
450;  S.  C.  2  Macn.  &  Gord.  146;  Ffooks  v.  Southwestern  Rail- 
way, I  Sm.  &  Gif.  142,  164;  Gregory  v.  Patchett,  11  Law  Times 

(N.  S.)  357. 

This  case  is  not  like  those  in  which  the  defendant,  having 
abandoned  or  refused  to  perform  the  unlawful  contract,  has  been 
held  liable  to  the  plaintiff,  as  upon  in  implied  contract,  for  the 
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value  of  what  it  had  received  from  him  and  had  no  right  to  re- 
tain. Spring  Co.  v.  Knowlton,  103  U.  S.  49;  Logan  County 
Bank  v.  Townsend,  139  U.  S.  67,  and  cases  there  cited. 

But  the  case  is  one  in  which,  in  the  words  of  Miller,  J., 
in  a  case  often  cited  in  this  opinion,  the  court  will  not  disturb 
the  possession  of  the  property  that  has  passed  under  the  con- 
tract, but  will  refuse  to  interfere  as  the  matter  stands.  Pennsyl- 
vania Railroad  v.  St.  Louis,  Alton  &  Terre  Haute  Railroad,  118 
U.  S.  290,  316,  317.  See  also  Union  Trust  Co.  v,  Illinois  Mid- 
land Co.,  117  U.  S.  434, 468, 469;  Central  Transportation  Co.  v. 
Pullman's  Car  Co.,  139  U.  S.  24,  56,  57, 61. 

Decree  affirmed. 

y 


GILES  H.  BOYD,  Appellant,  v.  THE  AMERICAN  CAR- 
BON BLACK  COMPANY  et  aL 

In  the  Supreme  Court  of  Pennsylvania,  July  15,  1897. 

[Reported  in  182  Pennsylvania  State  Reports  206.] 

Appeal,  No.  51,  Jan.  T.,  1897,  by  plaintiff,  from  decree  of  C.  P. 
McKean  Co.,  Dec.  T.,  1896,  No.  i,  dismissing  bill  in  equity. 
Before  Sterrett,  C.  J.,  Green,  McCollum,  Mitchell  and 
Dean,  JJ.     Reversed. 

Bill  in  equity  for  an  accounting  of  partnership  transactions. 
Before  Morrison,  J. 

The  three  contracts  marked  exhibits  A,  B,  C,  which  are  de- 
creed to  be  delivered  up  by  the  defendants  for  cancellation,  are 
described  in  their  proper  order  in  the  opinion  of  the  Supreme 
Court,  where  will  also  be  found  a  full  statement  of  the  facts. 

The  court  below  sustained  a  demurrer  to  the  bill. 

Error  assigned  was  in  sustaining  demurrer. 

Eugene  Mullin,  with  him  T.  F.  Mullin,  J.  P.  Mullin,  and  £.  W. 
Mullin,  for  appellant. 

Geo,  A.  Berry,  of  Berry  &  Edgett,  for  appellees. 

Opinion  by  Dean,  J. 

By  an  agreement  of  June  18,  1891,  Giles  H.  Boyd,  the  ap- 
pellant, formed  a  partnership  with  the  appellee,  the  American 
Carbon  Black  Company.  Boyd  was  to  furnish  gas  to  the  com- 
pany from  his  lands  in  Sargent  township,  McKean  County,  for  the 
manufacture  of  carbon  gas  black,  at  one-half  cent  per  pound  of 
all  black  manufactured  at  works  to  be  erected  by  the  company, 
he  to  have  an  option  to  acquire  one-fifth  interest  in  the  company 
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on  paying  one-fifth  the  cost  of  constructing  and  operating  the 
plant;  this  interest  he  afterwards  took.  By  a  subsequent  agree- 
ment, dated  February  13,  1892,  he  stipulated  not  to  sell  gas  to 
any  other  person  or  company  for  the  manufacture  of  carbon 
black,  gas  black,  or  lamp  black,  from  the  same  premises ;  in  con- 
sideration of  this  the  company  released  him  from  the  obligation 
of  drilling  more  wells,  which  he  had  assumed  under  the  first 
agreement. 

On  March  11,  1892,  the  Carbon  Black  Company,  theretofore 
only  an  association  of  individuals,  was  duly  incorporated  for 
the  purpose  of  manufacturing  "carbon  black,"  etc.,  and  Boyd 
subscribed  and  paid  for  fifty  shares  of  the  capital  stock  of  the  par 
value  of  $100  per  share,  and  then  he  was  duly  elected  a  director. 
The  corporation,  by  the  name  of  the  American  Carbon  Black 
Company,  succeeded  to  all  the  rights  of  the  partnership  under 
the  two  agreements.  On  April  5,  1893,  another  agreement  was 
entered  into  between  Boyd  and  the  corporation,  by  which  it  was 
stipulated  that  the  parties  to  the  agreement  would  erect  another 
factory  of  a  daily  capacity  of  thirty  barrels,  at  Gallagher,  Pa.,  the 
expense  to  be  borne  equally  by  Boyd  and  the  corporation;  the 
corporation  agreeing  to  manufacture  carbon  black  from  surplus 
gas  from  Boyd's  lands,  market  it  and  divide  the  profits  equally 
with  Boyd;  they  to  jointly  drill  gas  wells.  Accordingly,  a  fac- 
tory of  thirty  barrels'  daily  capacity  was  erected  and  put  in  opera- 
tion. But  in  December,  1895,  the  corporation  partly  stopped 
operations  at  the  second  plant,  and  in  June  following  suspended 
altogether  at  that  point;  neither  would  it  permit  Boyd  to  operate 
it;  in  the  meantime,  adjoining  owners  drilled  wells,  and  are  drain- 
ing the  gas  underneath  Boyd's  lands.  After  stopping  operations 
at  Gallagher  the  corporation  entered  into  an  agreement  with  the 
Columbi^Il.,Black-£ompany,  another  corporation,  to  feell  to  the 
Columbian  all  the  black  it  manufactured  at  four  cents  per  pound, 
and  that  the  two  corporations  should  divide  profits  and  losses, 
after  deducting  three-fourths  of  a  cent  per  pound  for  expenses 
and  losses;  and  that  the  American  Carbon  Black  Company 
should  close  down  its  factories  for  one  year  from  January  i,  1896, 
and  would  manufacture,  when  running,  to  only  one-half  its  ca- 
pacity, on  notice  at  any  time  from  the  Columbian. 

On  October  5,  1896,  Boyd  filed  a  bill  in  equity  against  the 
American  Carbon  Black  Company  and  its  officers,  praying,  on 
the  facts  as  we  have  in  substance  stated  them : 

1.  That  the  several  agreements  between  him  and  the  company, 
and  the  one  between  the  two  companies,  be  declared  void,  and 
that  they  be  ordered  to  deliver  them  up  for  cancellation. 

2,  That  an  account  be  taken  of  all  the  rents,  royalties  and 
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profits  properly  due  plaintiff,  as  well  as  his  proportionate  share  of 
the  money  improperly  pajd  to  the  Columbian  Company. 

3.  That  the  partnership  between  him  and  defendant  be  de- 
clared dissolved,  and  an  account  be  taken. 

4.  That  a  receiver  be  appointed  to  take  charge  of  the  partner- 
ship property,  books  and  business. 

5.  That  defendants  be  decreed  to  pay  whatever  balance  was 
found  due. 

6.  That  defendants  be  restrained  by  injunction  from  taking 
gas  from  plaintiff's  land. 

7.  General  relief. 
The  defendants  filed  a  general  demurrer  to  the  jurisdiction, 

and  further  demurred  specifically,  on  the  grounds : 

1.  That  plaintiff  had  an  adequate  remedy  at  law  for  all  his 
alleged  complaints. 

2.  That  no  such  partnership  as  averred  by  him  could  be  law- 
fully entered  into  by  a  corporation;  therefore,  equity  would  not 
take  jurisdiction,  either  to  decree  dissolution,  an  account,  or  the 
appointment  of  a  receiver. 

The  court  below,  after  argument,  sustained  the  demurrer  and 
dismissed  the  bill.     From  that  decree  we  have  this  appeal. 

Of  course,  the  demurrer  admits  the  truth  of  the  averments  in  I 
plaintiff's  bill.  We  have,  then,  the  facts  that  the  contracts  of  ^ 
partnership  were  made  by  the  plaintiff  with  the  corporation  of 
which  he  was  a  stockholder  and  director  and  a  gross  violation 
by  defendants,  not  only  of  the  contract  of  partnership,  but  of  the 
contracts  made  with  him  for  the  purchase  of  gas  from  his  prem- 
ises by  the  partnership.  The  principal  reason  given  by  the 
learned  judge  of  the  court  below  for  sustaining  the  demurrer  is 
that  the  contract  of  partnership  by  the  corporation  was  ultra 
vires;  that  no  corporation  has  authority  to  share  its  corporate 
management  with  natural  persons,  in  a  partnership.  And  for 
this  ample  authority  is  cited,  and  the  rule  cannot  be  questioned. 
But,  conceding  the  full  force  of  this  rule,  does  it  deprive  the 
plaintiff,  on  the  facts,  of  all  remedy  in  equity?  Assume  that 
the  partnership  has  not  now  and  never  had  a  legal  existence; 
that-  is  only  because  one  of  the  partners  had  no  power  to  enter 
into  it;  but,  while  it  had  no  legal  existence,  it  had  one  in  fact; 
and  the  other  partner  fully  performed;  the  corporation  had  the 
full  benefit  of  the  contract  up  to  the  time  it  concluded  that  it 
was  more  profitable  to  violate  its  agreements.  Beach  on  Cor- 
porations, sec.  842,  says :  "  It  may  be  considered  prima  facie  ultra 
vires  for  an  incorporated  company  to  enter  into  a  partnership 
with  other  persons;"  but,  all  the  authorities  hold  that,  not- 
withstanding the  ^iwa  fccies,  if  it  be  shown  that  the  other  part- 
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ner  had  fully  performed  his  obligations  under  the  contract,  this 
plea  will  not  avail.  "A  corporation  may  not  avail  itself  of  the  de- 
fense xdtra  vires  when  the  contract  has  been  in  good  faith  fully 
performed  by  the  other  party,  and  it  has  had  the  full  benefit  of 
jthe  performance  and  of  the  contract."  27  Am.  &  Eng.  Ency.  of 
Law,  363;  Morawetz  on  Corporations,  sec.  689;  Wright  v.  Pipe 
Line  Co.,  loi  Pa.  204;  R.  R.  Co.  v.  Transportation  Co.,  83  Pa. 
160. 

Taking,  as  we  must,  every  material  averment  of  plaintiff's  bill 
as  an  admitted  fact,  the  defense,  if  it  should  prevail,  would  work 
a  palpable  injustice.  While  public  policy  demands  that  the 
courts  should  declare  such  contracts  by  corporations  unlawful, 
and  that  they  will  make  no  decree  which  prolongs  their  life,  in 
fact,  for  a  single  day,  every  principle  of  equity  commands 
that  the  corporation  receiving  a  benefit  from  such  contract  shall 
account  for  what  it  has  received  from  him  who  has 
fully  performed.  The  contract  is  not  malum  in  se,  but  only 
malum  prohibitum;  it  was  illegal,  but  not  iniquitous.  If  the 
corporation  has  had  the  benefit  of  $15,000  paid  by  Boyd  for  the 
construction  of  the  second  plant;  has  received  the  proceeds  of 
the  manufactured  product;  has  used  and  continues  to  use  his 
gas,  it  ought  to  and  must  account.  It  is  wholly  immaterial 
whether  the  partnership  be  declared  dissolved  because  it  is  illegal 
to  carry  it  on,  or  it  be  declared  at  an  end  in  fact,  because  of  want 
of  power  on  part  of  the  corporation  to  enter  it;  in  either  case 
the  plaintiff  is  entitled  to  his  property  in  possession  of  defendants, 
and  whatever  money  they  have  received  more  than  their  share. 
As  they  allege  that  the  contracts  with  plaintiff  were  illegal,  they 
can  claim  no  rights  of  possession  of  the  whole  partnership  assets 
and  plaintiff's  property  under  them,  and  must  deliver  them  up  to 
be  cancelled.  As  to  the  agreement  with  the  Columbian  Company, 
the  court  below  properly  held  that,  as  that  company  was  not  a 
party  to  this  suit,  no  decree  affecting  it  could  be  made.  In  so  far 
as  the  American  Carbon  Black  Company  has  made  contracts  with 
other  parties  injurious  to  its  stockholders,  such  contracts  are  not 
involved  in  this  issue.  Plaintiff's  plea,  here,  is  as  an  individual 
member  of  an  alleged  partnership,  and  our  decree  is  on  that  issue 
alone.  While  the  fact  that  he  was  a  stockholder  and  director  in 
the  corporation  confers  no  authority  on  the  corporation  to  de- 
fraud him  in  partnership  transactions  with  itself,  neither  does  that 
fact  confer  on  him  authority  in  this  issue  to  assert  his  rights  as  a 
stockholder. 

It  is  possible,  in  the  averments  in  the  bill,  plaintiff  might 
have  sustained  an  action  at  law,  but  at  best,  that  form  of 
remedy   would   have   been  cumbersome  and   inconvenient,   and 
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therefore  would  not  have  been  adequate :  Electric  Company's  Ap- 
peal, 114  Pa.  574. 

It  is,  therefore,  directed  that  the  decree  of  the  court  below  sus- 
taining the  demurrer  and  dismissing  the  bill  be  reversed,  and  that 
plaintiff's  bill  be  reinstated  and  taken  pro  confesso.  Further:  That 
the  partnership,  which  was  in  fact  entered  into  and  carried  on 
between  plaintiff  and  defendants  under  the  three  several  agree- 
ments marked  exhibits  A,  B  and  C,  be  declared  at  an  end,  and 
that  said  contracts  be  surrendered  by  defendants  for  cancellation ; 
that  an  account  be  taken  of  all  the  rents,  royalties,  income  and 
profits  due  plaintiff  from  said  defendants,  according  to  said  con- 
tracts ;  that  all  the  business  of  said  partnership  in  fact  be  wound 
up,  and  all  the  assets  of  the  same  be  turned  into  cash,  and  an 
account  be  then  stated  between  the  parties,  and  distribution  of  the 
cash  be  made  as  in  and  by  the  said  contracts  the  parties  have  a 
right  to  demand,  and  that  proper  decrees  for  enforcing  payment 
according  to  said  distribution  be  made  on  the  parties  by  the  court 
below.  It  is  further  directed  that  under  the  equity  rules  a  re- 
ceiver be  appointed  by  the  court  below,  to  take  into  his  posses- 
sion the  in  fact  partnership  property,  books  and  accounts,  to  the 
end  that  a  settlement  may  be  had  of  its  business ;  and  that  such 
further  and  other  decree  or  decrees  be  entered  by  the  court  below 
as  will  promote  equity  between  the  parties,  in  accordance  with  this 
opinion. 

It  is  further  ordered  that  appellee  pay  the  costs  of  this  appeal. 


THE  NASSAU  BANK,  Appellant,  v,  JOHN  J.  JONES  et  a/.. 

Executors,  etc.,  Respondents. 

In  the  Court  of  Appeals  of  New  York,  February  26,  1884. 

[Reported  in  95  New  York  Reports  115.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1883,  which  affirmed  a  judgment  in  favor  of  defend- 
ants, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.  (Reported  below,  17  J.  &  S.  498.) 

This  action  was  brought  against  defendants  as  executors  of 
the  will  of  Daniel  Jones  to  compel  them  to  transfer  and  deliver 
to  plaintiff  fifty  $1,000  bonds  and  one  hundred  and  twenty-five 
shares  of  the  stock  of  the  Denver  and  Rio  Grande  Railroad  Com- 
pany, or  to  account  for  and  pay  over  the  value  thereof  and  all  in- 
terest and  dividends  received  by  their  testator  thereon. 
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The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellant. 

Martin  J.  Keogh  for  respondents. 

RuGER,  Ch.  J.  The  question  involved  in  this  case,  as  we  re- 
gard it,  is  the  right  of  a  banking  corporation  chartered  under  the 
laws  of  this  state  to  subscribe  for  the  stock  of  a  railroad  corpora- 
tion. 

In  the  spring  of  1879  the  Denver  and  Rio  Grande  Railroad 
Company,  being  a  corporation  organized  to  construct  railroads 
in  Colorado  and  adjoining  territories,  with  the  view  of  raising 
money  to  extend  its  lines,  published  a  circular  whereby  it  pro- 
posed in  substance  to  issue  $5,000,000  of  its  bonds,  in  sums  of 
$1,000  each,  payable  thirty  years  after  date,  with  annual  interest 
at  seven  per  cent,  in  gold,  secured  by  mortgage  upon  its  prop- 
erty; and  to  deliver  one  of  such  bonds,  together  with  five  shares 
of  its  capital  stock  of  the  par  value  of  $100  per  share,  to  each  and 
every  person  who  should  advance  thereon  the  sum  of  $900,  re- 
serving, however,  the  privilege  to  the  railroad  company  of  with- 
drawing the  proposition  when  it  should  have  received  subscrip- 
tions to  said  loan  to  the  amount  of  $3,000,000.  This  proposal 
was  favorably  received,  and  the  loan  was  subscribed  for  by  citi- 
zens and  corporations  in  various  States  of  the  Union,  to  an 
amount  greatly  exceeding  the  sum  required  by  the  railroad  com- 
pany. Among  others  the  defendants'  testator,  one  David  Jones, 
subscribed  for  and  was  awarded  $90,000  of  such  contemplated 
loan.  It  is  claimed  by  the  appellant,  and  was  found  as  a  fact  by  the 
trial  court,  that  Jones  undertook,by  the  authority  and  for  the  ben- 
efit of  the  plaintiff,  to  contract  with  this  railroad  company  for  a  loan 
under  its  proposal,  in  the  name  of  the  plaintiff,  to  the  extent  of 
one-half  of  the  amount  which  should  be  allotted  to  him;  and  by 
this  action  the  appellant  seeks  to  recover  from  Jones'  executors, 
among  other  things,  the  profits  claimed  to  have  been  made  by  him 
upon  its  share  of  the  transaction.  The  right  to  maintain  the 
action  seems  to  depend  upon  the  power  of  the  bank  to  enter 
into  the  proposed  contract,  for  if  it  had  no  lawful  authority  to 
make  such  a  contract  it  could  not  become  liable  to  Jones  upon 
its  obligation  to  take  and  pay  for  the  property  contracted  for; 
and  consequently  there  would  be  no  consideration  for  Jones*  un- 
dertaking to  subscribe  for  the  benefit  of  Ae  bank.  Not  only  this, 
but  the  bank  could  not,  by  suit,  enforce  against  any  one  an  exec- 
utory contract  which  it  was  unauthorized  by  its  charter  to  make. 

It  becomes  necessary,  therefore,  to  inquire  into  the  nature  of 
the  proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to 
transact  business. 

The  proposition  of  the  railroad  company  contemplated  either 
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a  loan  of  money  or  a  sale  of  its  stock  and  bonds ;  and  the  view  we 
take  of  the  case  does  not  render  it  material  to  determine  which 
construction  should  be  given.  By  whatever  name  it  be  called, 
the  transaction  contemplated  that  its  subscribers  should  become 
the  legal  owners  of  the  certain  stock  and  bonds  thereby  offered 
to  be  disposed  of. 

If  it  be  regarded  as  a  loan,  the  subscriber  would  receive  the 
bonds  with  their  mortgage  security,  as  an  evidence  of  the  com- 
pany's indebtedness  to  him;  and  the  stock  as  a  bonus  to  induce 
the  making  of  the  loan.  On  the  other  hand,  if  it  be  considered 
as  a  purchase  of  the  stock  and  securities  of  the  railroad  corpora- 
tion, the  subscriber  becomes  the  owner  of  such  stock  and  bonds 
upon  complying  with  the  conditions  of  the  proposition. 

In  either  event  he  becomes  the  absolute  owner  of  the  property 
proposed  to  be  delivered  in  exchange  for  the  money  advanced, 
and  acquires  all  the  rights  and  privileges,  and  subjects  himself 
to  all  the  liabilities  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stockholders 
was  as  much  a  part  of  the  scheme  as  the  creation  of  a  debt;  and 
its  proposition  to  loan  money  could  not  be  availed  of,  under  the 
terms  of  the  offer,  without  necessarily  involving  an  acceptance  of 
the  privileges  and  incurring  the  liabilities  of  a  stockholder.  The 
offer  of  this  stock  was  a  material  part  of  the  proposition,  and  was 
undoubtedly  largely  relied  upon  as  an  inducement  to  investors. 
The  increase  of  creditors  and  stockholders  would  proceed  pari 
passu,  under  this  scheme;  and  the  subscribers  to  the  loan  might, 
iii  case  of  the  company's  insolvency,  eventually,  as  the  owners 
of  its  stock,  be  compelled  to  contribute  to  the  payment  of  its 
debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  con-  \ 
tract  of  this  character,  unless  it  has  authority  under  its  charter  \ 
to  become  a  subscriber  for  the  stock  of  railroad  corporations,  and 
thereby  assume  the  obligations  to  which  stockholders  are  sub-  ] 
ject  by  statute.    Adderly  v.  Storm,  6  Hill,  624. 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged  that 
a  moneyed  corporation,  having  under  its  charter  the  right  to 
transact  a  banking  business  only,  may  legally  engage,  as  a  cor- 
poration, in  the  construction  of  railroads,  or  in  furnishing  money 
for  such  an  object,  in  exchange  for  the  stock  of  a  railroad  cor- 
poration, and  yet  when  this  case  is  analyzed  and  stripped  of  its 
irrelevant  details  and  circumstances  we  cannot  see  why  this  is 
not  precisely  what  was  attempted  by  the  plaintiff. 

This  action  is  brought  upon  the  theory  that  Jones  was,  in 
making  the  subscription  in  question,  the  agent  of  the  plaintiff, 
and  it  thereby  seeks  to  charge  the  defendants,  as  Jones'  execur 
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tors,  with  a  trusteeship  for  its  benefit,  of  a  large  quantity  of  the 
stock  of  the  railroad  corporation,  for  which  it  asks  the  defend- 
ants to  account  to  it,  as  the  owners  thereof. 

The  complaint  assumes  that  the  plaintiff,  in  1879,  became  the 
equitable  owner  of  a  large  amount  of  such  stock,  acquired  by  vir- 
tue of  an  original  subscription  therefor  made  with  the  company 
issuing  the  stock;  and  that  it  has  ever  since  been  the  equitable 
owner,  and  is  now  entitled  to  demand  the  immediate  delivery  and 
possession  of  such  stock. 

Assuming  the  validity  of  the  contract  relied  upon  by  the 
plaintiff,  it  has  been  for  several  years  a  stockholder  in  the  railroad 
company,  and  has  thereby  become  answerable  as  such  stock- 
holder, for  a  moiety  at  least,  of  any  sum  which  Jones  might  be  re- 
quired to  pay  through  any  statutory  liability  for  the  debts  of  the 
corporation.    Stover  v.  Flack,  30  N.  Y.  64. 

Even  a  cursory  view  of  the  provisions  of  the  statute  under 
which  the  plaintiff  was  organized,  and  the  cases  giving  construc- 
tion to  the  powers  thereby  conferred,  renders  it  quite  clear  that 
the  contract  under  which  the  plaintiff  claims  was^  not  only  ultra 
vires,  but  contrary  to  public  _poli^y.  "  ' 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chap- 
ter 260  of  the  Laws  of  1838,  and  authorized  by  that  statute  to 
"carry  on  the  business  of  banking,  by  discounting  bills,  notes,  and 
other  evidences  of  debt;  by  receiving  deposits;  by  buying  and 
selling  gold  and  silver  bullion,  foreign  coins  and  bills  of  exchange, 
and  by  loaning  money  on  real  and  personal  property." 

The  legislature  intended  by  the  act  in  question  to  inaugfurate 
in  this  State  an  entirely  new  system  of  banking,  and  thereby 
undertook  to  provide  for  the  establishment  of  moneyed  corpora- 
tions which  should  furnish  to  the  public  a  safe  and  reliable  circu- 
lating medium  for  the  transaction  of  its  business,  and  secure  and 
solvent  depositaries  for  the  custody  of  such  moneys  as  were 
needed  for  current  use  by  the  business  public.  Schermerhom  v, 
Talman,  14  N.  Y.  117;  Leavitt  v.  Blatchford,  17  id.  526.  The 
solvency  of  these  institutions  was  guarded  by  special  provisions 
and  limitations  in  the  act  authorizing  their  incorporation,  and  has 
ever  since  been  the  object  of  sedulous  care,  both  on  the  part  of 
the  legislature  and  of  the  courts.  Chap.  360,  Laws  of  1837 ;  chap. 
329,  Laws  of  1854;  chap.  62,  Laws  of  1862.  The  language  em- 
ployed in  the  act  defines  their  power  and  duties,  and  excludes  by 
necessary  implication  a  capacity  to  carry  on  any  other  business 
than  that  of  banking,  and  the  adoption  of  any  other  methods 
for  the  prosecution  of  such  business  than  those  specially 
pointed  out  by  the  statute.  Pratt  v.  Short,  79  N.  Y.  440 ;  Morse 
on  Banking,  5;  Talmage  v.  Pell,  7  N.  Y.  347;  People  v,  Utica  Ins. 
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Co.,  15  Johns.  383.  In  the  latter  case  banking  powers  were  de- 
fined, generally,  as  the  right  to  issue  bills,  negotiate  notes  and  re- 
ceive deposits;  and  in  Pratt  v.  Short,  supra,  Andrews,  J.,  de- 
scribes the  principal  functions  of  a  banking  corporation  to  be 
to  "issue  notes  to  circulate  as  money,  and  discounting  commer- 
cial paper."  The  business  of  banking,  as  defined  by  Webster, 
"is  the  establishing  of  a  common  fund  for  lending  money,  dis- 
counting notes,  issuing  bills,  receiving  deposits,  collecting  the 
money  on  notes  deposited,  negotiating  bills  of  exchange,"  etc. 
The  implied  restrictions  upon  the  corporations  formed  under  the 
act  of  1838  against  transacting  any  other  business  than  that  of 
banking,  and  the  careful  definition  given  to  that  word  not  only 
by  lexicographers  but  in  the  reported  cases,  would  seem  clearly  to 
establish  a  want  of  authority  in  such  corporation  to  engage  in 
any  business  transactions  excepting  such  as  relate  to  the  collec- 
tion of  business  paper,  the  buying  and  selling  of  coin  and  ex- 
changes, and  the  loaning  of  moneys  upon  the  securities  pointed 
out  by  the  statute.  Certainly,  the  utmost  liberality  in  the  con- 
struction of  the  powers  given  to  these  corporations  would  not  in- 
clude the  rights  claimed  for  them  in  this  case.  The  character 
and  quality  of  the  securities  in  which  they  are  authorized  to  em- 
ploy their  moneys,  and  the  nature  of  the  business  in  which  they 
are  privileged  to  engage,  have  frequently  been  the  subject  of  dis- 
cussion in  our  courts,  with  the  same  uniform  tendency  to  so  in- 
terpret the  law  as  to  limit  their  business  operations,  and  confine 
their  loans  and  investments  to  such  transactions  as  should  best 
promote  their  security  and  solvency.  Crocker  v.  Whitney,  71 
N.  Y.  161 ;  Schermerhorn  v.  Tallman,  supra.  The  spirit  of  the 
law,  as  well  as  a  sound  public  policy,  forbid  these  institutions 
from  risking  the  moneys  intrusted  to  their  care  in  doubtful  specu- 
lations or  enterprises. 

The  great  change  made  in  the  financial  business  of  the  coun- 
try by  the  establishment  of  the  National  banking  system  has  not 
altered  the  policy  of  the  law  regarding  the  institutions  organized 
under  the  State  system  of  banking,  although  it  has  much  re- 
stricted the  number  of  corporations  subject  to  its  application. 

The  protection  of  the  public  from  the  disastrous  consequences 
which  are  to  be  apprehended  from  an  unsound  banking  system 
is  just  as  necessary  now  as  formerly,  and  requires  the  application 
of  the  same  principles  that  distinguished  our  jurisprudence  when 
the  State  banks  were  the  exclusive  agents  in  our  financial  system. 

For  these  reasons,  we  are  of  the  opinion  that  the  plaintiff  was 
not  only  precluded  by  public  policy,  but  was  not  authorized  by 
the  statute  under  which  it  was  organized  to  enter  into  any  en- 
gagement as  a  stockholder  in  a  railroad  corporation. 
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The  contract  between  the  plaintiff  and  Jones  was  wholly  execu- 
tory, and  nothing  has  occurred  thereunder  preventing  the  bank 
from  setting  up  its  own  want  of  authority  to  make  such  a  con- 
tract as  a  defense  to  any  action  brought  thereon  by  Jones. 

While  executed  contracts  made  by  corporations  in  excess  of 
their  legal  powers  have,  in  some  cases,  been  upheld  by  the  courts, 
and  parties  have  been  precluded  from  setting  up  as  a  defense  to 
actions  brought  by  corporations  their  want  of  power  to  enter  into 
such  contracts  (Bissell  v,  M.  S.  &  N.  I.  R.  R.  Co.,  22  N.  Y.  258; 
Whitney  Arms  Co.  v.  Barlow,  63  id.  62;  Woodruff  v,  E.  R.  Co.,  93 
id.  618),  this  doctrine  has  never  been  applied  to  a  mere  executory 
contract  which  is  sought  to  be  made  the  foundation  of  an  action, 
either  by  or  against  such  corporations.  It  was  said  by  Sel- 
den,  J.,  in  Tracy  v.  Talmage,  14  N.  Y.  179:  "That  a  contract 
by  a  corporation,  which  it  has  no  legal  capacity  to  make,  is  void 
and  cannot  be  enforced,  it  would  seem  difficult  to  deny."  In 
White  v.  Buss,  3  Cushing,  448,  Shaw,  Ch.  J.,  lays  down  the 
rule  as  follows :  "  It  is  well  settled  by  the  authorities  that  any 
promise,  contract  or  undertaking,  the  performance  of  which 
would  tend  to  promote,  advance  or  carry  into  effect  an  object 
or  purpose  which  is  unlawful,  is  in  itself  void  and  will  not  main- 
tain an  action." 

Lord  Mansfield,  in  Smith  v,  Bromley,  Douglas,  696,  says: 
"If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws 
of  public  policy,  then  the  party  paying  shall  not  have  this  action." 
In  Tracy  v.  Talmage,  supra,  217,  Comstock,  J.,  says:  "It  is 
admitted  that  the  contract  of  a  corporation,  which  it  has  no 
legal  capacity  to  make,  cannot  in  its  terms  be  enforced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the 
operation  of  the  general  principle  determined  in  the  cases  re- 
ferred to. 

Jones  owed  no  duty  to  the  plaintiff,  except  that  which  sprang 
out  of  his  engagement  to  purchase  the  stock  and  bonds  in  ques- 
tion; and  that  having  failed  on  account  of  its  illegality,  left  no 
enforceable  obligation  resting  upon  him.  Levy  v.  Brush,  45  N.  Y. 
589.  There  is  no  pretext  for  the  claim  that  the  contract  was 
in  any  respect  an  executed  one,  for  Jones  never  even  entered  upon 
its  performance.  His  subscription  for  the  loan  in  his  own  name 
was  in  direct  violation  of  the  obligation  which  it  is  claimed  that 
he  had  assumed ;  and  it  is  that  obligation  alone  which  is  sought 
to  be  enforced  in  this  action.  The  bank,  by  the  transaction  in 
question,  secured  Jones'  promise  to  do  certain  things,  and  has  re- 
lied solely  upon  that  promise.  It  has  done  nothing  in  perform- 
ance of  the  contract,  and,  so  far  as  it  is  concerned,  the  contract 
remains  wholly  executory. 
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Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  the 
plaintiff;  a  trust  whereby  it  is  attempted  to  accomplish  an  illegal 
purpose  is  quite  as  objectionable  as  a  direct  contract  to  effect  the 
same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a 
purpose  which  is  forbidden,  and  which  cannot  be  effected  by  the 
parties  through  the  agency  of  an  express  contract.  Perry  on 
Trusts,  sec.  214. 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the 
plaintiff  to  reap  the  profits  from  a  transaction  in  which  it  was  not 
authorized  by  law  to  engage.  We  have  found  no  authority  which 
supports  such  a  claim,  and  are  unable  to  discover  any  ground 
upon  which  this  action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  dissenting. 

Judgment  affirmed. 


THE  CAMDEN  &  ATLANTIC  RAILROAD  CO.  v.  THE 
MAYS  LANDING  &  EGG  HARBOR  CITY 

RAILROAD  CO. 

In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  June 

Term,  1886. 

[Reported  in  48  New  Jersey  Law  Reports  530.] 

On  error  to  Supreme  Court. 

Peter  L,  Voorhees  for  the  plaintiff  in  error. 

Samuel  H.  Grey  for  the  defendant  in  error. 

Wayne  MacVeagh,  of  Pennsylvania,  for  the  plaintiff  in  error, 
in  reply. 

Van  Syckel,  J.  This  was  an  action  of  debt  brought  in  the 
Supreme  Court  to  recover  the  rent  alleged  to  be  due  from  Feb- 
ruary, 1881,  to  June  I,  1882,  on  a  lease  of  its  road  executed  in 
1873  by  the  defendant  in  error  to  the  plaintiff  in  error  for  the 
term  of  nine  hundred  and  ninety-nine  years.  The  Mays  Landing 
&  Egg  Harbor  road  was  built  under  a  charter  obtained  in  1871, 
and  since  its  completion  in  1872  it  has  been  in  the  possession  of 
the  Camden  &  Atlantic  Company  as  lessee  until  February,  1881, 
at  which  time  the  latter  company  ceased  to  operate  it,  and  refused 
to  recognize  the  validity  of  the  lease. 

The  defense  to  the  action  is  rested  upon  the  want  of  power  in 
the  lessee  company  to  execute  the  lease. 

The  Camden  &  Atlantic  Railroad  was  completed  from  Camden 
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to  Atlantic  City  in  the  early  part  of  1862  under  a  charter  granted 
in  1852.  This  foad  I  will  hereafter,  for  brevity,  style  the  main 
line,  and  the  Mays  Landing  &  Egg  Harbor  road,  the  branch  road. 

The  branch  road  rests  its  own  authority  to  make  a  lease,  and 
the  authority  of  the  main  line  to  accept  a  lease,  upon  the  seven- 
teenth section  of  the  charter  of  the  branch,  which  provides  that 
the  said  branch  road  is  authorized  to  lease  its  railroad  to  or  con- 
solidate with  any  other  railroad  company,  which  is  thereby  au- 
thorized to  take  such  lease  and  operate  the  same  for  such  time  or 
times,  and  on  such  terms,  as  the  said  parties  may  agree  upon.^ 

So  far  as  the  grant  of  authority  to  the  main  line  is  concerned, 
the  seventeenth  section  is  unconstitutional.  The  necessary  power 
to  the  main  line,  if  it  exists,  must  be  sought  for  in  its  own  charter.^ 

It  must,  therefore,  be  conceded  that  the  execution  of  the  lease 
on  the  part  of  the  Camden  &  Atlantic  road  was  ultra  vires. 

The  rule  is  well  settled,  both  in  England  and  in  this  country, 
that  an  executory  contract,  ultra  vires,  cannot  be  validated  by  the 
acquiescence  of  every  stockholder  of  the  company.  It  is  also  gen- 
erally conceded  that  an  ultra  vires  contract  fully  executed  cannot 
be  receded  from.  Field  on  Corp.,  §§  263,  264;  Green's  Brice's 
Ultra  Vires,  371,  372,  373;  i  Wood  on  Railroads,  §§  171,  172, 
173;  Thomas  v.  Railroad  Co.,  loi  U.  S.  71. 

The  courts  have  differed  upon  the  question  whether  the  plea 
of  ultra  vires  is  available  by  a  corporation  in  an  action  brought 
against  it  for  not  performing  its  side  of  the  contract  where  the 
transaction  is  complete  and  nothing  remains  to  be  done  by  the 
party  seeking  relief.^ 

In  the  conflict  of  judicial  decision  on  this  subject  this  court 
may  adopt  and  should  adopt  the  rule  which  will  produce  the  best 
results  in  the  administration  of  justice.  In  my  judgment  the  true 
rule  is  that  when  the  transaction  is  complete,  and  the  party  seeking 
relief  has  performed  on  his  part,  the  plea  of  ultra  vires  by  the 
corporation  which  has  acquiesced  in  it  is  inadmissible  in  an  action 
brought  against  it  for  not  performing  its  side  of  the  contract  in 
all  those  instances  where  the  party  who  has  performed  cannot, 
upon  rescission,  be  restored  to  his  former  status. 

In  the  cases  maintaining  the  contrary  doctrine  the  reasoning  of 
/  the  courts  has  been : 

1.  That  corporators  might,  by  ratifying  corporate  acts  by  their 
acquiescence,  indefinitely  extend  and  amplify  their  granted  pow- 
ers. 

2.  That  consent  on  the  part  of  those  who  do  an  act  which  they 
have  no  power  to  do  cannot  make  it  legal. . 

*  The  consideration  of  this  question  has  been  omitted. — Ed. 
"The  citations  and  discussion  of  cases  have  been  omitted. — Ed. 
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3.  That  to  hold  that  an  act  performed  in  executing  a  void  con- 
tract makes  all  its  parts  valid  is  to  say  that  the  more  that  is  done 
under  an  authorized  contract  the  stronger  is  the  claim  to  its  eq- 
forcement  by  the  courts. 

To  the  first  objection  a  sufficient  answer  is  that  the  State  may 
interpose  its  authority  at  any  time  and  compel  an  abandonment  of 
the  act  in  excess  of  power  and,  if  need  be,  revoke  the  charter  of. 
the  company  for  its  usurpation. 

When  the  State  challenges  the  legality  of  the  transaction,  the 
paramount  and  only  question  is  whether  it  has  bestowed  upon  the 
company  the  requisite  authority  to  engage  in  it.  When  the  ques- 
tion arises  between  the  company  and  the  other  party  to  the  con- 
tract, other  legal  principles  apply  in  determining  whether  the 
contract  shall  be  observed.  It  will  be  admitted  that  where  there 
is  an  absence  of  authority  on  the  part  of  a  corporation  to  do  an  act, 
the  requisite  power  cannot  be  imported  into  the  transaction,  either 
by  the  consent  of  stockholders  or  by  the  execution  of  the  contract 
by  the  other  party  to  the  agreement.  The  contract  must  neces- 
sarily continue  to  be  ultra  vii£s.  No  such  eifect  has  been  attrib- 
uted in  any  of  the  cases  to  acquiescence  or  unilateral  performance. 
The  basis  upon  which  the  enforcement  of  the  contract  in  such 
cases  rests  is  that  the  company  is  estopped  from  setting  up  its  own 
unauthorized  act,  and  its  own  incapacity,  to  evade  performance 
on  its  part,  after  receiving  the  fruits  of  the  bargain.  The  power 
of  the  company  is  not  amplified,  the  agreement  is  none  the  more 
legal,  in  the  sense  that  there  was  authority  to  execute  it ;  the  court 
simply  refuses  to  entertain  the  defense,  which  common  honesty 
forbids  the  company  to  make.  A  man  may  become  bound  by  the 
act  of  an  unauthorized  agent,  and  be  held  liable  to  the  contract 
made  for  him,  not  on  the  ground  that  the  agent  in  fact  had  any 
authority,  but  for  some  conduct  on  the  part  of  the  alleged  principal 
which  precludes  him  from  raising  the  question  of  authority. 

No  reason  is  perceived  why  the  rules  of  fair  dealing,  which  are 
so  rigorously  applied  to  natural  persons,  shall  not  pertain  as  strict- 
ly to  private  corporations.  No  instance  is  known  where  a  natural 
person  can  set  up  in  his  own  behalf,  and  for  his  own  advantage, 
his  want  of  authority  to  do  an  act  for  which  he  has  received  the 
consideration  from  the  other  party.  Transactions  which  are  im- 
moral, illegal,  forbidden  by  statute,  or  contrary  to  public  policy, 
are  not  embraced  in  this  discussion ;  they  cannot  furnish  the  basis 
for  a  legal  cause  of  action. 

Why  is  it  that  extra  vires  contracts  are  recognized  as  unassail- 
able, and  are  permitted  to  stand  as  the  foundation  of  rights  ac- 
quired under  them,  after  they  have  been  executed  on  both  sides  ? 
Such  execution  imparts  no  additional  power  to  the  corporate  body. 
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It  does  not  transmute  the  negative  into  the  positive.  The  absence 
of  power  is  as  apparent  after  as  before  performance.  Why  is  it 
that  corporations  are  compelled  to  pay  money  borrowed  ia  excess 
of  authority,  and  to  pay  the  stipulated  rent  for  premises  unlaw- 
fully leased,  for  the  period  of  occupation  ? 

The  law  does  not  imply  a  contract  to  pay  the  bondholders  the 
money  thus  received.  It  is  illogical  to  say  that  the  law  will  imply 
a  contract  by  the  company  which  it  has  no  power  to  make  for 
itself.  A  contract  cannot  be  implied  where  an  express  contract 
cannot  be  made.  The  law  recognizes  the  obligation ;  it  precludes 
or  estops  the  attempt  to  evade  it.  Apply  to  it  what  legal  phrase 
you  may,  the  underlying  principle  is  that  the  corporation  cannot 
set  up  its  own  infirmity  when  it  is  unconscionable  to  do  so.  The 
law  forbids  the  defense  on  account  of  the  flagrant  injustice  which 
would  otherwise  be  done.  The  question  of  corporate  power  is  not 
entertained. 

To  enable  recompense  to  be  had  to  this  extent,  the  contracts 
are  respected,  not  that  they  rest  in  authority,  but  because  pxxl 
conscience  requires  it. 

How  then  can  recognition  of  the  estoppel  be  denied  where  the 
contract  has  been  executed  on  the  one  side,  and  the  party  perform- 
ing cannot,  upon  rescission,  be  restored  to  his  former  status? 

Why  should  the  corporate  body  be  permitted  to  plead  its  own 
wrongful  act,  and  set  up  its  own  infirmity  as  a  bar  to  the  recovery 
by  the  other  party  of  what  it  should  in  right  and  justice  be  ac- 
corded? 

It  is  true  that  a  person  cannot,  by  his  own  act,  acquire  a  right 
against  another ;  the  other  must,  in  some  way,  bind  himself.  The 
acquiescence  in  the  contract,  in  virtue  of  which  the  other  party 
performs,  and  the  acceptance  of  its  benefits,  contitute  the  binding 
acts,  and  raise  the  estoppel.  I  am  unable  to  see  how,  upon  a  just 
conception  of  the  legal  principles  involved,  a  diflFerent  rule  can  be 
applied  where  the  corporation  has  acquiesced  in  the  contract,  and 
the  other  party,  by  performance  on  his  part,  has  been  led  into  a 
position  from  which  he  cannot  be  extricated. 

Misconception  arises  from  failing  to  distinguish  between  those 
rights  which  parties  acquire  as  between  themselves,  and  the  rule 
by  which  corporate  authority  must  be  measured  and  limited  when 
the  State  interposes  to  assert  its  prerogative. 

Nor  does  the  liability  of  the  company  rest  upon  the  doctrine  of 
ratification. 

In  its  ordinary  legal  acceptation  ratification  applies  to  such  con- 
tracts as  a  party  has  authority  to  make.  Repeated  affirmations 
of  a  contract  by  one  who  has  no  authority  to  enter  into  it,  cannot 
supply  the  requisite  authority. 
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But  acquiescence  in  it,  upon  which  the  other  party  acts,  may, 
and  does,  upon  settled  legal  principles,  preclude  the  parties  from 
starting  the  question  of  power  as  between  themselves.  There  is, 
in  fact,  a  subsisting  contract,  actually  executed  in  due  and  legal 
form,  which,  under  the  rule  stated,  is  unimpeachable,  except  at  the 
instance  of  the  State.  It  is  thus,  in  legal  contemplation,  impressed 
with  the  vigor  and  incidents  of  a  valid  contract  as  between  the 
parties,  and  there  is  no  difficulty  in  enforcing  it  in  a  suit  at  law. 

It  is  like  the  case  of  one  who  makes,  in  legal  form,  a  convey- 
ance of  real  estate  which  he  has  no  power  to  convey,  and  not  like 
the  case  where  the  true  owner  fails  to  do  some  act  which  may 
operate  as  an  equitable  estoppel  to  his  setting  up  his  title  against 
the  person  who  has  been  misled  by  his  conduct.  In  the  former 
case  the  grantee  could  maintain  an  action  at  law  against  the  grant- 
or to  recover  possession  of  the  premises  granted.  In  the  latter 
case  the  relief  must  be  sought  in  a  court  of  equity. 

But  whether  the  rule  which  I  have  formulated  shall  be  applied 
to  this  case  or  not,  the  judgment  below  should,  in  my  opinion,  be 
affirmed,  upon  the  ground  that  the  lease  in  this  case  must  be  re- 
garded as  substantially  a  contract  as  fully  executed  on  both  sides 
as  those  unauthorized  contracts  in  which  money  haslfcen  loaned 
to  or  work  done  for  a  corporation,  for  which  it  has  issued  its  bonds 
to  the  creditor. 

The  agreement  was  entered  into  November  3d,  1871,  between 
the  Camden  &  Atlantic  Railroad  Co.  and  the  Mays  Landing  & 
Egg  Harbor  City  Railroad  Co.,  in  and  by  which  it  was  agreed 
that  if  the  latter  company  would  construct  the  branch  road  in  a 
specified  manner,  on  or  before  the  ist  day  of  July,  1872,  the  for- 
mer company  would  guarantee  the  bonds  of  the  latter  company 
to  the  amount  of  $37,500,  to  be  used  in  the  construction  of  tl\e 
said  road,  and  take  a  lease  for  the  same,  when  completed,  for  nine 
hundred  and  ninety-nine  years  at  a  specified  rental. 

In  pursuance  of  this  agreement  the  bonds  were  issued  by  the 
branch  road,  and  guaranteed  by  the  main  line.  The  road  was  built 
under  the  direction  of  the  main  line,  and  the  lease  executed. 

Every  term  of  this  agreement  on  both  sides  has  been  fulfilled, 
and  the  agreement,  in  all  respects,  substantially  executed. 

The  annual  report  of  the  directors  of  the  main  line  to  the  stock- 
holders for  the  year  ending  December  31st,  1871,  recited  the  terms 
of  this  agreement  in  detail. 

Annually  thereafter,  until  1879,  the  existence  of  the  lease  and 
the  income  and  disbursements  incident  to  the  operation  of  the 
branch  were  duly  reported  to  the  stockholders  of  the  main  line, 
during  all  which  time  no  attempt  was  made  to  avoid  the  lease. 

We  must  impute  to  the  stockholders  of  the  main  line  utter  neg- 
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lect  of  their  affairs,  if  we  say  that  they  did  not  have  notice  of  the 
agreement  to  build  the  branch  road,  and  of  the  lease  executed  in 
pursuance  thereof. 

The  only  reasonable  inference  from  the  circumstances  proven 
is  that  they  had  knowledge  of  the  transaction,  and  that  it  was  en- 
gaged in  and  consummated  with  their  approval  and  acquiescence. 
This  case  presents  all  the  features  which  have  led  the  judicial 
mind,  in  the  cases  cited,  to  establish  the  distinction  between  ex- 
ecutory and  executed  contracts,  in  which  respect  it  essentially  dif- 
fers from  the  Thomas  case,  in  loi  U.  S.  This  was  not,  as  in  the 
case  in  the  Federal  court,  the  mere  leasing  of  a  road  owned  by  the 
lessor,  where  the  repudiation  of  its  terms  would  restore  both  par- 
ties to  their  former  status. 

Here  the  lessor  built  the  road,  not  for  itself,  but  at  the  instance 
of  and  for  the  lessee,  with  the  proceeds  of  bonds  guaranteed  by 
the  lessee  to  promote  and  effect  the  scheme.  The  branch  road  was 
a  mere  instrument  in  the  hands  of  the  main  line  to  consummate  the 
undertaking. 

By  the  clearly  expressed  contract  of  the  parties  the  road  was  to 
be  the  road  of  the  lessee,  the  lessor  to  have  only  the  fixed  rentals. 

The  lessor  has  fulfilled  every  term  of  its  agreement,  and  put  the 
lessee  in  possession  of  all  that  it  stipulated  for.  Nothing  remains 
on  the  part  of  the  lessor  to  be  done.  We  must  look  at  the  sub- 
stance of  things  in  applying  legal  principles.  The  lease  for  nine 
hundred  and  ninety-nine  years  is  practically  an  absolute  transfer 
of  the  road  to  the  lessee,  and  the  rental  a  mere  mode  of  paying  the 
lessor  for  the  work  done  and  money  expended  in  constructing  the 
road  for  the  lessee,  instead  of  paying  a  fixed  principal  sum.  The 
case  does  not,  in  effect  and  substance,  differ  from  what  it  would 
have  been  if  the  main  line  had  employed  the  branch  road  to  con- 
struct the  branch  at  a  stipulated  price,  and  had  issued  its  bonds  in 
payment,  after  completion  and  acceptance  of  the  work. 

All  the  cases  concede  that  under  such  circumstances  the  con- 
tract must  be  treated  as  executed. 

If  the  contract  had  been  to  compensate  the  branch  road  for  the 
work,  by  the  bonds  of  the  main  line  securing  the  payment  of  an 
annuity  for  nine  hundred  and  ninety-nine  years,  and  those  bonds 
had  been  delivered,  would  it  be  asserted  that  it  was,  in  substance, 
the  less  an  executed  agreement?  It  is  the  merest  verbiage  and 
form  whether  it  is  termed  a  lease  securing  a  rental  for  nine  hun- 
dred and  ninety-nine  years,  or  a  bond  securing  an  annuity  for  a 
like  term. 

The  injustice  and  inadmissibility  of  permitting  the  main  line  to 
repudiate  its  bonds  after  it  has  been  in  occupancy  of  the  road  for 
more  than  seven  years,  because  the  road  proved  to  be  unprofitable, 
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would  not  be  more  glaring  than  the  inequity  of  the  defense  inter- 
posed here  to  the  payment  of  the  rental.  The  work  undertaken  to 
be  done  was  fully  executed  by  the  branch  road,  and  the  manner 
in  which  it  is  to  be  paid  for  is  immaterial,  so  far  as  the  principle 
involved  is  concerned.  There  is  no  consideration  of  justice  and 
fair  dealing,  which,  in  the  cases  referred  to,  led  to  the  rejection 
of  the  offer  by  the  corporations  to  set  up  their  own  incapacity  in 
avoidance  of  their  just  obligations,  which  is  not  most  forcibly  pre- 
sented by  this  case.  It  cannot,  in  the  application  of  legal  princi- 
ples, be  disassociated  from  executed  contracts  without  disregard- 
ing the  reasons  which  lie  at  the  foundation  of  the  rule.  If  the 
lease  is  subject  to  the  defense  of  uUra  vires,  the  guarantee  of  the 
bonds  is  also  incapable  of  enforcement,  and  thus  loss  will  like- 
wise fall  upon  those  who  advanced  the  money,  upon  the  faith  of 
the  guaranty,  to  be  used  under  the  direction  of  the  lessee,  and  for 
its  purposes. 

If  such  a  doctrine  is  established,  who  can  answer  for  the  sol- 
vency of  our  insurance  companies,  savings  banks  and  moneyed 
institutions  ? 

It  is  a  matter  of  common  knowledge  that  corporate  bodies,  in 
many  instances,  through  misconception  of  their  powers,  or  other- 
wise, have  exceeded  the  legal  limits  of  their  authority. 

An  action  to  enforce  against  the  main  line  its  guaranty  of  these 
bonds  could  not  be  classed  with  those  cases  in  which  companies 
have  been  required  to  return  the  money  they  had  received  on 
ultra  vires  contracts,  or  to  pay  rentals  for  the  period  of  occu- 
pancy. 

If  the  invalidity  of  the  contract  and  the  right  to  repudiate  it  be 
conceded,  the  law  cannot  raise  an  implied  obligation  on  the  ruins 
of  the  contract  upon  which  to  found  a  recovery.  The  liability  of 
the  defendant  upon  the  bonds  must  rest,  if  it  exists  at  all,  upon  the 
contract  of  guaranty. 

The  money  was  not  paid  to  the  main  line,  but  to  the  obligor  of 
the  bonds,  and  no  obligation  can  be  implied  on  the  part  of  the  de- 
fendant to  repay  it.  The  validity  of  the  guaranty  contract  must 
be  affirmed,  or  no  action  can  lie  against  the  defendant. 

In  the  destruction  of  the  contract  there  must  be  an  entire  ab- 
sence of  legal  liability. 

The  legal  doctrine,  which  must  be  invoked  to  maintain  an  action 
by  the  bondholders  on  the  guaranty,  will  support  the  judgment  in 
this  case. 

The  doctrine  of  estoppel  by  acquiescence,  in  cases  which  present 
the  characteristics  which  appear  here,  can  work  no  inequity,  for 
it  may  safely  be  presumed  that  the  parties  to  be  affected  by  an  en- 
gagement are  competent  to  determine  what  will  best  promote  their 
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own  interest,  and  for  any  error  in  judgment  they,  and  not  others, 
should  suffer. 

The  contrary  doctrine,  affording  so  easy  an  escape  from  the 
consequences  of  their  acts,  invites  them  to  overstep  the  boundaries 
of  their  authority. 

There  can  be  no  dissent  from  the  assertion  that  good  faith  and 
honest  dealing  unite  in  forbidding  that  the  defense  here  set  up 
shall  be  successfully  interposed.  In  my  opinion,  the  law  is  against 
it,  and  the  judgment  below  should  be  affirmed. 

Dixon,  J.  I  vote  to  affirm,  upon  the  ground  that  the  Camden 
&  Atlantic  Railroad  Co.  cannot  set  up  that  its  own  charter  has 
become  void  under  sec.  17,  so  long  as  it  continues  to  exercise  the 
powers  granted  by  the  charter,  and  that  unless  the  charter  is  con- 
sidered as  avoided  under  sec.  17,  the  power  to  build  the  branch 
road  continued  when  this  lease  was  made,  and  consequently,  ac- 
cording to  Branch  v,  Jessup,  106  U.  S.  468,  the  power  to  lease  then 
existed. 

What  would  be  the  result  if  some  one  besides  the  corporation 
itself  were  alleging  the  invalidity  of  the  charter,  need  not  now  be 
considered. 

For  affirmance — The  Chancellor,  Dixon,  Magie,  Reed, 
ScuDDER,  Van  Syckel,  Brown,  Clement,  Cole,  McGregor. 

WhITAKER. — II. 

For  reversal — Depue,  Knapp,  Paterson. — ^3.* 


MARBLE  CO.  v.  HARVEY. 
In  the  Supreme  Court  of  Tennessee,  November  18,  1892. 

[Reported  in  92  Tennessee  Reports  115.] 

Appeal  from  Chancery  Court  of  Knox  County,  H.  R. 
Gibson,  Ch. 

Green  &  Shields  for  Marble  Co. 

W,  C.  Kain  for  Harvey. 

Lurton,  J.  The  complainant  is  an  Ohio  corporation,  and  was 
organized  under  the  general  incorporation  law  of  that  State  "  for 
the  purpose  of  cutting,  dressing,  manufacturing,  selling,  and  dis- 
posing of  marble,  stone,  slate,  granite,  and  other  substances,  with 
such  other  incidental  and  necessary  powers  essential  to  carry  on 
said  business."  This  company,  with  its  place  of  business  in  Cin- 
cinnati, Ohio,  has  acquired  the  entire  issue  of  shares  made  by  a 

*  The  dissenting  opinion  of  Depue,  J.,  has  been  omitted. — Ed. 
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Tennessee  incorporation,  engaged  in  a  similar  business  and  under 
a  similar  charter,  and  known  as  the  "  McMillin  Marble  Co."  Its 
last  acquisition  of  shares  was  under  a  contract  with  the  defendant, 
who  was  president  of  the  Tennessee  company,  and  who  owned,  at 
the  time  of  the  sale,  twenty-five  shares,  being  one-half  of  the  en- 
tire stock  of  the  company.  These  shares  he  conveyed  to  a  trustee, 
selected  by  the  purchasing  corporation,  for  its  use  and  benefit.  The 
consideration  for  the  sale  was  the  payment  of  six  thousand  dol-  % 
lars,  the  defendant  assuming  and  agreeing  to  personally  pay  off  I 
and  discharge  one-half  of  all  liability  which  might  be  fixed  upon 
the  McMillin  Marble  Co.  as  a  result  of  certain  suits  against  that 
company  then  pending  in  the  courts  of  this  State. 

The  bill  alleges,  and  the  evidence  establishes,  that  the  com- 
plainant company  has  been  compelled,  in  order  to  protect  the  prop- 
erty of  the  McMillin  Marble  Co.,  to  pay  out  about  the  sum  of 
three  thousand  dollars  in  settlement  and  satisfaction  of  the  claims 
in  suit  at  time  of  its  contract  with  defendant. 

The  relief  sought  is  a  decree  against  defendant  for  one-half  this 
sum,  being  the  proportion  he  agreed  to  pay  under  his  agreement 
of  sale.  The  defense  is  that  the  contract  of  sale  to  the  complainant 
company  was  unlawful  and  void ;  that  is  to  say,  that  the  purchase 
of  these  shares  was  outside  the  objects  of  its  creation  as  defined  in 
its  charter,  and  is  therefore  such  a  contract  as  is  not  only  void- 
able, but  wholly  void  and  of  no  legal  effect ;  that  it  is  not  a  case 
of  excessive  use  of  a  power  granted,  but  that  no  power  whatever 
was  conferred  to  deal  in  or  hold  the  shares  of  another  corporation ; 
that  the  suit  is  one  upon  a  void  contract  and  in  furtherance  of  it, 
and  that  it  should  not  be  entertained  by  a  court  of  law  or  equity. 

"  The  rule  in  the  United  States,"  says  Mr.  Green,  the  American 
editor  of  Brice's  Ultra  Vires,  "  is  that  a  corporation  cannot  be- 
come a  stockholder  in  another  corporation  unless  by  power  specif- 
ically granted  by  its  charter  or  necessarily  implied  in  it."  Green's 
Brice's  Ultra  Vires,  gi,  note  h,  and  American  cases  cited. 

"  A  corporation  has  no  implied  right  to  purchase  shares  in  an- 
other company  for  the  purpose  of  controlling  its  management ;  nor 
may  a  corporation  hold  shares  in  another  company  as  an  invest- 
ment, unless  this  be  the  usual  method  of  carrying  on  its  own  proper 
business.  A  corporation  must  carry  on  its  own  business 
by  its  own  agents,  and  not  through  the  agency  of  another 
corporation.  It  is  clear  also  that  a  corporation  has  no  implied 
right  to  speculate  in  shares,  unless  this  be  the  kind  of  business  for 
which  the  company  was  formed."  i  Morawetz  on  Corporations, 
sec.  431. 

The  evidence  shows  that  the  declared  purpose  of  complainant 
in  buying  in  the  shares  held  by  the  defendant  was  to  enable  it  to 
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manage  and  control  the  business  of  the  Tennessee  company  in  the 
interest  of  the  Ohio  company. 

There  is  no  pretense  that  it  had  any  express  power  to  purchase 
shares  in  another  company,  and  it  is  too  dear  to  need  argument  or 
further  citation  of  authority  that  it  had  no  implied  authority  to 
purchase  and  hold  shares,  either  in  its  own  name  or  in  that  of  a 
trustee,  for  the  purpose  of  controlling  another  corporation.  That 
these  corporations  were  engaged  in  a  similar  business  does  not 
help  the  case.  The  purpose  and  intent  in  granting  a  charter  is,  that 
the  corporation  shall  carry  on  its  business  through  its  own  agents, 
and  not  through  the  agency  of  another  corporation.  The  public 
policy  of  this  State  will  not  permit  the  control  of  one  corporation 
by  another.  Especially  is  this  true  when  a  foreign  corporation 
thus  undertakes  to  control  and  swallow  up  a  domestic  company. 
Such  control  of  one  corporation  by  another  in  a  like  business  is 
unlawful,  as  tending  to  monopoly. 

The  result  is  that  this  purchase  of  shares  for  the  express  object 
of  controlling  and  managing  another  corporation  was  ultra  vires, 
and,  therefore,  unlawful  and  void.  Being  void,  it-was  of  no  legal 
eifect,  and  no  rights  reSuTt  from  it  enforceable  by  or  through  the 
courts  of  the  State,  when  such  aid  is  invoked  in  furtherance  of 
the  unlawful  agreement. 

But  it  has  been  insisted  very  earnestly  by  the  able  and  learned 
counsel  for  complainant,  that  where  the  contract  has  been  fully 
executed  by  the  plaintiff,  the  defendant  should  not  be  permitted  to 
invoke  such  defense  to  a  suit  brought  to  compel  performance ;  that 
to  permit  such  a  defense  would  work  injustice,  and  enable  defend- 
ant to  repudiate  his  liability  while  holding  on  to  the  price  he  has 
received.  There  are  cases  where,  the  contract  being  fully  executed 
on  both  sides,  the  court,  in  the  interest  of  justice,  has  refused  to 
aid  either  in  obtaining  a  rescission.  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62,  is  one  of  this  class. 

So  there  are  cases  where  the  defense  of  ultra  vires  has  not  been 
entertained  when  the  defect  was  in  the  mode  of  executing  the  con- 
tract or  in  the  power  of  the  agent. 

So  there  are  many  cases  holding  the  party  relying  upon  the  de- 
fense of  ultra  vires  to  an  accountability  for  the  benefits  received. 
Green's  Brice's  Ultra  Vires,  171,  and  note  at  end  of  chapter. 

Again,  there  are  cases  where  the  courts  have  refused  to  enter- 
tain suits  to  recover  property  from  corporations  which  is  held  in 
excess  of  charter  capacity.  In  such  cases  the  courts  have  held 
that  the  defect  in  power  could  not  be  set  up  in  a  collateral  way, 
and  that  the  State  only  could  complain  of  such  violation.  To  this 
effect  were  our  own  cases  of  Barrow  v.  Turnpike  Co.,  9  Hun, 
303,  and  Heiskell  v,  Chickasaw  Lodge,  87  Tenn.  668. 
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The  question  here  is  not  like  any  of  these.  The  complainant 
sues  upon  its  contract,  and,  in  affirmance  of  it,  seeks  to  have  the  de- 
fendant perform  an  agreement  which  sprang  from  and  was  col- 
lateral to  it.  It  has  received  the  shares  it  purchased,  and  holds  on 
to  them.  It  simply  asks  that  the  defendant  be  further  compelled 
to  perform  his  contract  by  contributing,  in  accordance  with  his 
agreement,  his  proportion  of  the  liability  paid  off  by  complainant 
in  protection  of  the  property  of  the  McMillin  Marble  Co.  The/ 
suit  is  clearly  in  furtherance  of  the  original,  unlawful,  and  void| 
contract.  That  the  contract  has  been  executed  by  the  plaintiff  doesl 
not  make  it  lawful  or  entitle  it  to  an  enforcement  of  it. 

This  proposition  was  very  plainly  put  in  Pittsburg,  etc.,  v, 
R.  &  H.  Bridge  Co.,  where  it  was  stated,  as  a  result  of  all  the 
previous  decisions  of  that  court  upon  this  subject,  "  That  a  con- 
tract made  by  a  corjwration,  which  is  unlawful  and  void  because 
beyond  the  scope  of  its  corporate  powers,  does  not,  by  being  car- 
ried into  effect,  become  lawful  and  valid ;  but  the  proper  remedy 
of  the  party  aggrieved  is  by  disaffirming  the  contract,  and  suing  to 
recover,  as  on  a  quantum  meruit,  the  value  of  what  the  defendant 
has  actually  received."    131  U.  S.  389. 

The  case  of  Central  Transportation  Co.  v.  Pullman  Car  Co. 
is  an  exceedingly  interesting  case,  as  it  involved  a  considera- 
tion of  the  circumstances  under  which  a  defendant  may  interpose 
the  defense  of  ultra  vires,  notwithstanding  full  performance  by 
the  plaintiff. 

In  that  case,  the  Central  Transportation  Co.  had  leased  and 
transferred  all  of  its  property  of  every  kind  to  the  defendant  com- 
pany, which  was  engaged  in  a  similar  and  competitive  business. 
The  lessee  company  undertook  to  pay  all  of  the  debts  of  the  lessor 
company,  and  to  pay  to  it  annually  the  sum  of  $264,000  for  a  term 
of  ninety-nine  years.  Possession  was  taken,  and  the  installments 
paid  for  a  number  of  years.  The  suit  was  for  a  part  of  the  in- 
stallment for  the  last  year  before  suit.  The  defense  of  ultra  vires 
was  interposed  and  sustained,  the  court  holding  that  the  sale  was 
unauthorized  and  in  excess  of  the  power  of  the  selling  company. 
It  was  urged  for  the  plaintiff,  as  in  this  case,  that,  even  if  the  con- 
tract was  void,  because  ultra  vires  and  against  public  policy,  yet 
that,  having  been  fully  executed  on  the  part  of  the  plaintiff,  and 
the  benefits  of  it  received  by  the  defendant  for  the  period  covered 
by  the  declaration,  the  defendant  was  estopped  to  set  up  the  in- 
validity of  the  contract  as  a  defense  to  an  action  to  recover  the 
compensation  agreed  on  for  that  period. 

After  reviewing  its  own  decisions  upon  this  branch  of  the  case, 
that  court  said: 

"  The  view  which  this  court  has  taken  of  the  question  presented 
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by  this  branch  of  the  case,  and  the  only  view  whicn  appears  to  us 
consistent  with  legal  principles,  is  as  follows:  A  contract  of  a 
corporation  which  is  ultra  vires  in  the  proper  sense — ^that  is  to  say, 
outside  the  object  of  its  creation  as  defined  in  the  law  of  its  organ- 
ization, and  therefore  beyond  the  powers  conferred  upon  it  by  the 
legislature — ^is  not  voidable  only,  but  wholly  void,  and  of  no  legal 
effect.  The  objection  to  the  contract  is  not  merely  that  the  corpo- 
ration ought  not  to  have  made  it,  but  that  it  could  not  make  it. 
The  contract  cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity,  or  be  the  foundation 
of  any  right  of  action  upon  it.  When  a  corporation  is  acting  with- 
in the  general  scope  of  the  powers  conferred  upon  it  by  the  legis- 
lature, the  corporation,  as  well  as  persons  contracting  with  it, 
may  be  estopped  to  deny  that  it  has  complied  with  the  legal  for- 
malities which  are  prerequisites  to  its  existence  or  to  its  action,  be- 
cause such  requisites  might  in  fact  have  been  complied  with.  But 
where  the  contract  is  beyond  the  powers  conferred  upon  it  by  ex- 
isting law,  neither  the  corporation  nor  the  other  party  to  the  con- 
tract can  be  estopped,  by  assenting  to  it  or  by  acting  upon  it,  to 
show  that  it  was  prohibited  by  law. 

"  A  contract  ultra  vires  being  unlawful  and  void,  not  because 
it  is  in  itself  immoral,  but  because  the  corporation,  by  the  law  of 
its  creation,  is  incapable  of  making  it,  the  courts,  while  refusing  to 
maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  it  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back,  or  compensation  to  be  made  for  it.  In  such  case, 
however,  the  action  is  not  maintained  upon  the  unlawful  contract, 
nor  according  to  its  terms,  but  on  an  implied  contract  of  the  de- 
fendant to  return,  or,  failing  to  do  that,  to  make  compensation  for 
property  or  money  which  it  has  no  right  to  retain.  To  maintain 
such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  unlawful  con- 
tract."   139  U.  S.  60. 

This  seems  to  us  to  fully  and  clearly  state  the  rule.  The  pas- 
sage cited  by  counsel  from  Railway  Co.  v.  McCarthy,  96  U.  S. 
267,  "  that  the  doctrine  of  ultra  vires,  when  invoked  for  or  against 
a  corporation,  should  not  be  allowed  to  prevail  when  it  would  de- 
feat the  ends  of  justice,  or  work  a  legal  wrong,"  is  misleading; 
and,  if  literally  construed,  would  result  in  an  enormous  practical 
extension  of  the  powers  of  corporations. 

We  do  not  understand  that  a  result  required  by  adherence  to  the 
law  would  be  either  imjust  or  a  legal  wrong.  The  learned  judge 
doubtless  intended  it  to  be  understood  that  the  defense  would  be 
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a  legal  wrong  only  when  the  law  did  not  require  its  consideration 
by  the  court. 

This  passage,  and  one  of  similar  character  in  San  Antonio  v, 
Mehaffy,  96  U.  S.  312,  was  uncalled  for  in  the  case  in  which  it 
was  used,  and  in  Central  Transportation  Co.  v,  Pullman  Car  Co., 
supra,  was  characterized  as  "  a  mere  passing  remark." 

To  sustain  this  suit,  as  now  presented,  would  be  in  affirmance 
and  furtherance  of  an  unlawful  and  void  contract.  It  is  in  no 
sense  a  suit  in  disaffirmance. 

Whether  complaint  could  tender  back  the  shares  received,  and 
maintain  a  suit  to  recover  the  money  paid  for  the  shares  upon  an 
implied  agreement  to  return  money  which  the  defendant  had  no 
right  to  retain,  is  a  question  not  presented  upon  this  record. 

The  decree  dismissing  the  bill  must,  upon  the  grounds  herein 
stated,  be,  and  accordingly  is,  affirmed. 


^  BATH  GAS  LIGHT  CO.  v.  CLAFFY. 

In  the  Court  of  Appeals  of  New  York,  December  i,  1896. 

[Reported  in  151  New  York  Reports  24.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  entered  December  13, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  circuit,  a  jury  having  been 
waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinions. 

Abram  J.  Rose,  L.  LaAin  Kellogg  and  Alfred  C.  Petti  for  appel- 
lant. 

James  McKeen  for  respondent. 

Andrews,  Ch.  J.  A  brief  statement  of  the  material  facts  will 
present  the  important  question  arising  upon  this  appeal. 

The  plaintiff  is  a  Maine  corporation  created  under  a  special  law 
of  that  State,  passed  in  1853,  for  the  purpose  of  supplying  gas  for 
the  lighting  of  the  streets  and  buildings  in  the  city  of  Bath.  The 
^  United  Gas,  Fuel  &  Light  Co.  is  also  a  Maine  corporation,  organ- 
ized in  1888,  under  a  general  law,  by  the  execution  and  filing  of 
a  certificate,  which  in  pursuance  of  the  law  of  Maine  was  first  sub- 
mitted to  and  approved  by  the  Attorney-General,  who  certified 
that  it  was  conformable  to  the  Constitution  and  laws  of  that  State. 
The  certificate,  among  other  things,  specified  that  the  corporation 
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was  organized  to  "  manufacture,  lease,  purchase  and  otherwise 
acquire,  deal  in,  manage,  use  and  sell  any  and  all  machinery,  fix- 
tures, appurtenances,  appliances  and  plants  for  using  and  furnish- 
ing light,  heat,  and  power,  and  for  any  and  all  purposes  for  which 
gas  is  now  used/'  The  plaintiff  under  its  charter  established  a 
plant,  and  at  the  time  of  the  execution  of  the  lease  now  to  be  men- 
tioned was  engaged  in  supplying  the  streets  and  buildings  in  Bath 
with  gas  for  lighting  and  other  purposes.  On  November  lo, 
1888,  it  executed  to  the  United  Gas,  Fuel  &  Light  Co.  a  lease  of 
its  property  and  franchises  for  the  term  of  twenty-five  years  from 
November  i,  1888,  at  an  annual  rent  of  $2500,  which  the  lessee 
covenanted  to  pay  in  semi-annual  payments  on  the  ist  day  of  May 
and  the  ist  day  of  November  in  each  year,  and  also  the  taxes  as- 
sessed during  the  term.  Provision  was  made  for  the  payment 
by  the  lessor  to  the  lessee,  at  the  expiration  of  the  term,  of  the 
value  of  any  improvements  or  extensions  made  by  the  lessee,  and 
it  was  also  provided  that  the  lessee  should  give  to  the  lessor  a 
satisfactory  bond  for  the  faithful  performance  by  the  lessee  of  its 
covensmts^lf  the  lease.  In  pursuance  of  the  provision  last  men- 
tioned, the  United  Gas,  Fuel  &  Light  Co.,  on  the  same  day,  ex- 
ecuted a  bond  with  the  defendants,  John  Claffy  and  John  T.  Row- 
land, as  sureties,  conditioned  for  the  faithful  performance  by  the 
company  of  the  covenants  in  its  behalf  contained  in  the  lease, 
which  bond  was  delivered  to  and  accepted  by  the  plaintiff.  The 
sureties  were  interested  in  the  United  Gas,  Fuel  &  Light  Co.  as 
stockholders,  and  Claffy  (the  appellant)  was  also  a  director.  The 
lessee  immediately,  upon  the  execution  of  the  lease,  entered  into 
possession  of  the  demised  property  and  paid  the  rent  up  to  the 
1st  day  of  November,  1889,  but  defaulted  in  the  semi-annual  pay- 
ment due  May  1st,  1890,  and  on  the  2d  day  of  August,  1890  (the 
rent  remaining  unpaid),  the  plaintiff  re-entered  and  took  posses- 
sion of  the  demised  property  under  a  provision  of  the  lease  which 
authorized  the  lessor  to  enter  and  expel  the  lessee  on  failing  to  pay 
rent.  The  entry  also  was,  as  may  be  inferred,  with  the  consent 
and,  indeed,  at  the  suggestion  of  the  officers  of  the  lessee.  This 
action  was  brought  on  the  bond  against  the  lessee  and  the  sureties 
to  recover  as  damages  the  rent  which  fell  due  May  i,  1890,  and  the 
proportionate  rent  from  that  date  up  to  August  2d,  1890,  and 
taxes  which  had  been  assessed  against  the  property  during  its  oc- 
cupation by  the  lessee,  which  it  had  failed  to  pay. 

The  defendant  Claffy  alone  appeared  and  defended  the  action. 
His  sole  defense  to  the  general  claim  is  that  the  lease  was  ultra 
■  vires,  illegal  and  void,  because  (as  is  conceded)  it  was  made  with- 
out legislative  sanction.     If  the  court  is  compelled  to  accede  to 
this  contention  by  force  of  controlling  authority,  or  from  consid- 
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erations  of  public  policy  which  overbear  in  the  particular  case  the 
rules  of  ordinary  justice,  it  will  be  our  duty  so  to  declare  and  to 
say  that,  although  the  United  Gas,  Fuel  &  Light  Co.  received  and 
enjoyed  the  undisturbed  possession  of  the  demised  property  under 
the  lease  until  the  re-entry,  and  accepted  and  appropriated  the 
benefit  of  the  contract,  nevertheless,  when  called  upon  to  pay  the 
rent  which  accrued  during  its  occupation,  it  may  defend  itself  on 
the  ground  that  the  plaintiff,  in  making  the  lease,  exceeded  its 
power  and  escaped  the  performance  of  its  obligation,  and,  further, 
that  the  defendant  Claffy  may,  for  a  like  reason,  avoid  his  guar- 
anty. 

The  modem  doctrine,  as  stated  by  Chancellor  Kent,  is  to  con- 
sider corporations  as  having  such  powers  as  are  specifically  granted 
by  the  act  of  incorporation,  or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly  granted,  and  as  not  hav- 
ing any  others.  2  Kent  Comm.  299.  This  doctrine  is  embodied 
in  the  Revised  Statutes  of  New  York,  and  the  section  relating  to 
the  subject  is  regarded  as  simply  declaratory  of  the  antecedent 
law.  I  Rev.  St.  600,  §  3.  It  has  been  frequently  stated  that  the 
validity  of  contracts  or  corporations  is  to  be  determined  by  com- 
paring the  contract  made  with  the  charter,  and  if  upon  such  com- 
parison it  appears  that  the  contract  was  neither  expressly  author- 
ized, nor  a  necessary  or  reasonable  incident  to  the  exercise  of  the 
powers  specifically  granted,  the  contract  is  ultra  vires.  It  seems 
that  by  the  ancient  common  law  a  corporation  could  bind  itself 
by  a  contract  under  its  corporate  seal,  although  the  contract  was 
not  within  the  powers  specified  in  the  charter,  and  even  although 
it  contained  negative  words.  This  was  in  substance  stated  by 
Blackburn,  J.,  in  the  case  of  Riche  v.  Ashbury  Railway  Carriage 
Co.,  L.  R.  9  Exch.  262,  citing  as  authority  Sutton's  Hospital  Case, 
10  Co.  I.  He  said :  "  If  there  are  conditions  contained  in  the  char- 
ter that  the  corporation  shall  not  do  particular  things,  and  those 
things  are  nevertheless  done,  it  gives  ground  for  a  proceeding  by 
sci,  fa.  in  the  name  of  the  Crown  to  repeal  the  letters  patent  creat- 
ing the  corporation.  But  if  the  Crown  take  no  such  steps  it  does 
not,  as  I  conceive,  lie  in  the  mouth  either  of  the  corporation  or  of 
the  person  who  has  contracted  with  it  to  say  that  the  contract  into 
which  they  have  entered  was  void  as  beyond  the  capacity  of  the 
corporation.  The  case  came  before  the  House  of  Lords  on  ap- 
peal from  the  decision  of  the  Exchequer  Chamber  in  favor  of  the 
plaintiff,  and  its  judgment  is  reported  in  L.  R.  7  Eng.  &  Ir.  App. 
653.  The  action  was  to  enforce  a  contract  entered  into  by  the 
defendant,  a  corporation  incorporated  under  the  Companies  Act 
of  1862.  The  judgment  of  the  Exchequer  Chamber  was  reversed 
on  the  ground  that  the  contract  sued  upon  was  expressly  prohibit- 
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ed  by  the  act  under  which  the  defendant  was  incorporated,  and 
was,  therefore,  void.  The  House  of  Lords  applied  the  general 
doctrine  that  an  act  done  in  contravention  of  an  express  statute 
is  utterly  void. 

The  modern  and  reasonable  doctrine  that  contracts  into 
which  corporations  may  lawfully  enter  are  such  only  as 
are  expressly  or  impliedly  authorized  by  their  charters, 
is  nevertheless  frequently  disregarded  in  practice,  and  when 
this  is  done  and  a  corporation  enters  into  a  contract  beyond 
its  chartered  powers,  the  question  arises  which  has  been  the  sub- 
ject of  debate  and  of  much  difference  of  opinion,  how  shall  such  a 
contract  be  treated  by  the  courts,  and  whether  the  contract  can 
create  any  rights  as  between  the  parties  which  the  courts  will  en- 
force. There  are  some  propositions  pertaining  to  the  general  sub- 
ject which  are  beyond  dispute.  One  is,  that  a  contract  by  a  cor- 
poration to  do  an  immoral  thing,  or  for  any  immoral  purpose,  or, 
to  use  a  convenient  expression,  a  contract  malum  in  se,  is  void  and 
gives  no  right  of  action.  The  doctrine,  however,  is  not  peculiar 
to  contracts  of  corporations.  It  has  its  root  in  the  universal  prin- 
ciple that  persons  shall  not  stipulate  for  iniquity.  Another  princi- 
ple of  general  recognition  is  that  a  corporation  cannot  enter  into 
or  bind  itself  by  a  contract  which  is  expressly  prohibited  by  its 
charter  or  by  statute,  and  in  the  application  of  this  principle  it  is 
immaterial  that  the  contract,  except  for  the  prohibition,  would  be 
lawful.  No  one  is  permitted  to  justify  an  act  which  the  legisla- 
ture within  its  constitutional  power  has  declared  shall  not  be  per- 
formed. The  series  of  cases  in  this  State,  known  as  the  Utica 
Insurance  Cases,  afford  an  apt  illustration.  It  was  held  that  the 
restraining  acts  which  prohibited  the  exercise  of  banking  powers, 
including  the  discount  of  paper,  by  other  than  banking  corpora- 
tions, rendered  void  securities  taken  on  such  discount  by  corpora- 
tions not  possessing  banking  powers,  and  this,  although  the  object 
of  the  restraining  laws  seems  to  have  been  the  protection  of  the 
chartered  banks  in  the  monopoly  of  banking. 

But  in  not  infrequent  instances  corporations  enter  into  unau- 
thorized contracts,  which  are  neither  mala  in  se  nor  mala  pro- 
hibita,  or  when  the  only  prohibition  or  restriction  is  implied  from 
the  grant  of  specific  powers.  It  is  this  class  of  cases  which  open 
the  field  of  controversy.  Is  such  a  contract  performed  by  one 
party,  but  not  performed  by  the  other,  void  as  between  them  to 
all  intents  and  purposes,  so  that  no  recovery  can  be  had  under  it 
against  the  party  who  has  received  the  consideration  for  his  prom- 
ise, but  neglects  or  refuses  to  perform  it,  or  is  it  so  tainted  with 
illegality  that  the  courts  must  refuse  to  recognize  it  under  any 
circumstances  or  enforce  its  obligation,  whether  as  to  past  or 
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future  transactions?  There  are  certain  English  cases  which  are 
relied  upon  by  those  who  maintain  the  strict  view  that  contracts 
of  corporations  ultra  vires  are  under  no  circumstances  enforce- 
able in  the  courts.  The  principle  of  these  cases  are  The  East 
Anglian  Railways  Co.  v.  The  Eastern  Counties  Railway  Co.,  11 
C.  B.  775 ;  Macgregor  v.  The  Dover  &  Deal  Railway  Co.,  18  Ad. 
&  El.  618,  and  The  Ashbury  Railway  Carriage  Co.,  Limited,  v. 
Riche,  L.  R.  7  Eng.  &  Ir.  App.  653.  The  East  Anglian  case 
seems  to  have  been  the  first  one  in  England  which  sustained  a  de- 
fense of  ultra  vires  interposed  by  a  corporation  as  a  defense  to  an 
action  at  law  on  a  contract  made  in  the  name  of  the  corporation. 
See  opinion  of  Erie,  J.,  Mayor  of  Norwich  v.  Norfolk  Railway 
Co.,  4  El.  &  Bl.  397.  The  defendant  in  that  case,  a  railway  cor- 
poration owning  and  operating  a  railway,  entered  into  a  contract 
with  another  railway  company,  by  which  it  agreed  to  pay  the  Par- 
liamentary expenses  which  might  be  incurred  by  the  latter  com- 
pany in  the  effort  to  obtain  authority  to  extend  its  lines,  whether 
the  grant  should  be  obtained  or  not,  the  intention  being  to  turn 
over  the  concessions,  if  obtained,  together  with  the  original  line, 
to  the  defendant  under  a  lease,  for  which  a  Parliamentary  sanction 
was  to  be  applied  for.  The  concessions  were  only  in  part  ob- 
tained, and  no  authority  to  make  the  proposed  lease  was  given, 
and  the  project  was  finally  abandoned.  The  action  was  brought 
on  the  contract  to  recover  the  expenses  incurred  by  the  plaintiff, 
amounting  to  more  than  twenty  thousand  pounds.  It  was  held 
that  the  plaintiff  was  not  entitled  to  recover,  on  the  ground  that 
the  statute  under  which  the  defendant  was  incorporated  prescribed 
that  the  funds  of  the  defendant  would  be  applied  to  the  purposes 
for  which  it  was  incorporated,  and  that  it  could  not  legally  enter 
into  a  contract  involving  the  application  of  any  portion  of  its 
funds  to  other  purposes.  The  opinion  relies  upon  cases  in  equity 
brought  by  shareholders  to  restrain  the  misapplication  of  corpo- 
rate funds.  The  case  of  Macgregor  v.  The  Dover  &  Deal  Rail- 
way, and  the  case  of  The  Ashbury  Railway  Carriage  Co.,  though 
differing  in  detail,  were  decided  upon  the  same  principle,  but  in 
the  latter  case  there  was*  an  express  statutory  prohibition  which 
was  regarded  as  prohibiting  the  contract  there  in  question.  It  is 
important  to  observe  that  in  each  of  these  cases  the  action  was 
brought  against  the  offending  corporation,  or  those  in  privity  with 
it,  to  enforce  the  unauthorized  contract  while  it  was  still  executory 
on  the  part  of  the  corporation,  and  that  the  effect  of  a  recovery 
would  have  been  to  divert  and  appropriate  the  funds  of  the  corpo- 
ration by  the  action  of  the  courts  to  unauthorized  objects,  to  the 
prejudice  of  the  legal  rights  of  stockholders  and  creditors.  With- 
out questioning  these  cases,  it  is  quite  apparent  that  they  stand 
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in  justice  upon  a  very  different  basis  from  the  action  in  this  case, 
which  is  brought  by  the  corporation  to  enforce  a  contract,  the  en- 
forcement of  which  will  indemnify  the  plaintiff  and  its  stockhold- 
ers for  the  deprivation  of  the  use  of  the  property  of  the  corpora- 
tion, during  its  possession  by  the  defendants,  under  the  unauthor- 
ized lease.  The  Supreme  Court  of  the  United  States  seems  to  be 
committed  to  a  construction  of  the  doctrine  of  ultra  vires  which 
would  sustain  the  defense  in  the  case  now  before  us.  Several 
cases  have  arisen  in  that  court  upon  leases  of  railroads  made  with-  ' 
out  legislative  sanction,  in  which  it  has  been  held  that  such  leases 
are  void  as  between  the  parties,  and  that  no  action  can  be  main-  ; 
tained  thereon  to  recover  the  rent  reserved,  even  during  the  occu- 
pation by  the  lessee  under  the  lease.  In  Thomas  v.  Railroad  Co., 
loi  U.  S.  71,  the  defendant  had  leased  to  the  plaintiffs  a  railroad 
for  a  term  of  years,  reserving  an  option  to  terminate  the  lease  at 
any  time  during  the  term,  and  the  defendant,  in  case  such  option 
should  be  exercised,  covenanted  to  submit  to  arbitration  the  ascer- 
tainment of  the  loss  and  damage  to  the  plaintiffs  by  reason  of  such 
termination  of  the  lease,  and  to  abide  by  the  award.  The  defend- 
ant exercised  the  option  and  terminated  the  lease  and  resumed 
possession  of  the  road,  and  an  action  was  brought  for  a  breach  of 
the  contract  in  respect  to  arbitration.  The  trial  court  determined 
the  case  against  the  plaintiffs  on  the  ground  that  the  contract  sued 
upon  was  in  substance  a  lease  of  the  property  and  franchises  of 
the  defendant,  which,  having  been  executed  without  legislative 
authority,  was  illegal  and  void,  and  the  Supreme  Court  affirmed 
the  judgment.  The  action,  it  will  be  observed,  was  in  substance 
an  action  to  recover  the  value  of  the  unexpired  term  of  which  the 
plaintiffs  had  been  deprived  by  the  action  of  the  defendant,  and 
the  covenant  sued  upon  was  wholly  executory.  But  in  the  subse- 
quent cases  of  Pa.  Railroad  Co.  et  at,  v.  St.  Louis,  A.  &  T.  H. 
R.  R.  Co.,  118  U.  S.  290;  Oregon  Railway  &  Nav.  Co.  v,  Oregon- 
ian  Railway  Co.,  130  U.  S.  i,  and  St.  Louis,  V.  &  T.  H.  Railroad 
Co.  V.  Terre  Haute  &  Indianapolis  Railroad  Co.,  145  U.  S.  393, 
which  were  actions  by  lessor  against  lessee  to  recover  rent  accrued 
under  leases  of  railroads  during  the  occupation  by  the  lessees,  it 
was  broadly  held  that  as  the  leases  were  made  without  legislative 
sanction  they  were  void,  and  that  no  action  could  be  maintained 
thereon  to  recover  the  past  due  rent,  although  the  lessees  were 
and  still  remained  in  undisturbed  possession  of  the  demised  prop- 
erty. Miller,  J.,  in  the  case  in  118  U.  S.,  expressed  a  doubt 
whether  there  could  be  a  recovery  on  a  quantum  meruit.  We 
concur  with  the  opinion  expressed  by  two  of  the  learned  justices 
of  the  court,  who  dissented  from  the  judgment  in  the  case  last 
cited,  that  the  decision  carried  the  doctrine  of  ultra  vires  to  an 
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unjust  extent,  and  the  rank  injustice  which,  as  it  seems  to  us, 
these  cases  sanction  justifies  the  observation  of  Lord  St.  Leonards 
in  the  case  of  The  Eastern  Counties  Railway  Co.  v,  Hawkes, 
5  H.  L.  Cas.  347,  370,  that  "  the  safety  of  men  in  their  daily  con- 
tracts requires  that  the  doctrine  of  ultra  vires  should  be  confined 
within  narrow  limits." 

We  concede  that  a  railroad  or  other  corporation  invested  with 
powers  in  the  exercise  of  which  the  public  have  an  interest,  and 
empowered  by  reason  of  its  ^ua^i-public  character  to  do  acts  and 
exercise  privileges  peculiar  and  exceptional  to  enable  it  to  dis- 
charge its  public  duties,  cannot,  as  against  the  public,  abdicate  its 
functions  or  absolve  itself  from  the  performance  of  such  duties 
through  an  unauthorized  transfer  of  its  property  and  franchises 
to  another  body  or  corporation.  We  have  so  held  in  the  case  of 
Abbott  V,  The  Johnstown,  etc..  Railroad  Co.,  80  N.  Y.  2yy  where 
it  was  decided  that  a  railroad  corporation  which,  without  legal 
sanction,  had  leased  its  roadj  was  not  thereby  exempted  from  lia- 
bility as  carrier  to  a  passenger  injured  by  negligence  during  the 
operation  of  the  road  under  the  lease. 

There  are  obvious  reasons  of  propriety  and  public  policy,  the 
prevention  of  monopolies,  among  others,  aside  from  the  mere 
question  of  capacity  under  their  charters,  which  enforce  the  now 
well-settled  doctrine  that  lease  by  such  gwa^t-public^cgrporation 
to  be  valid  and  effectual  must^be  authorized  by^statute.  But 
where,~as"tirfliFpr?!S5TTt' case,  such  an  unaufRbrtzetfiease-tSias  been 
made,  and  the  lessee  has  received  and  enjoyed  the  possession^pf 
the  property  under  the^  lease,  is  there  any  putTic  policy  which  re- 
quires that  the  lessee  shouW  be  permitted  to  escape  the  obligation 
imposed  by  the  contract  to  pay  the  rent  reserved  during  the  enjoy- 
ment of  the  property  ?  It  is  doubtless  ffTOT  ST  lias  been  suggested, 
that  tKe^rporatrdiTin  such  cases  cannot,  without  the  consent  of 
the  State,  change  its  obligations  to  the  State  or  the  public,  and 
discharge  itself  from  its  public  duties.  But  the  law  aflfords  ample 
remedy  for  the  usurpation  by  corporations  of  unauthorized  pow- 
ers through  proceedings  by  injunction  or  for  the  forfeiture  of 
their  charters.  If  a  lease  by  a  corporation,  made  in  excess  of  its 
powers  and  without  legislative  sanction,  is  illegal  in  the  ordinary 
and  proper  sense  of  the  term,  it  may  be  properly  conceded  that  no 
action  could  be  maintained  upon  it.  The  lessee  when  sued  for  the 
rent  could  set  up  the  illegality  of  the  contract,  and  the  defense 
would  prevail,  however  inequitable  the  defense  might  be.  But 
the  term  "  illegal,"  which  is  frequently  used  to  describe  a  contract  1 
made  by  a  corporation  in  excess  of  its  corporate  powers,  in  most 
cases  means  simply  that  the  contract  is  unauthorized  or  one  which 
the  corporation  had  no  legal  capacity  to  make.     Such  a  contract 
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may  be  illegal  in  the  true  and  proper  sense,  but  it  may  also  be  one 
involving  no  moral  turpitude  and  offending  against  no  express 
statute.  The  inexact  and  misleading  use  of  the  word  "  illegal," 
as  applied  to  contracts  of  corporations,  %dtra  vires  only,  has  been 
frequently  alluded  to.  Comstock,  Ch.  J.,  Bissell  v,  M.  S.  Railroad 
Co.,  22  N.  Y.  268 ;  Archibald,  J.,  Riche  v,  Ashbury  Railway  Car- 
riage Co.,  L.  R.  9  Exch.  293 ;  Lord  Cairns,  S.  C.  on  appeal,  L.  R. 
7  Eng.  &  Ir.  App.  672. 

The  lease  now  in  question  was  not  in  any  true  sense  of  the  word 
illegal.    It  was  undoubtedly  void  as  against  theStatg.  The  parties 

It  was  contemplated,  as  the 


to  the  lease  assumed  if  ton^e  vaiK 
provisions  of  the  lease  show,  that  the  lessee  would  continue  and 
extend  the  business  before  carried  on  by  the  plaintiff,  and  it  is  not 
suggested  that  he  did  not,  during  its  occupation,  discharge  all  the 
obligations  to  the  public  which  rested  upon  the  plaintiff.  The 
State  has  not  intervened,  and  the  possession  of  the  property  has 
now  been  restored  to  its  original  proprietors.  The  contract  has 
been  terminated  as  to  the  future,  and  all  that  remains  undone  is 
the  gayment  by  the  lessee  of  the  unpaid  rent.  We  think  the  de- 
mands of  public  policy  are  fully  satisfied  by  holding  that,  as  to  the 
public,  the  lease  was  void,  but  that,  as  between  the  parties,  so  long 
as  the  occupation  under  the  lease  continued,  the  lessee  was  bound 
to  pay  the  rent,  and  that  its  recovery  may  be  enforced  by  action 
on  the  co.venant.  Public  policy  is  promoted  by  the  discouragement 
oT  fraud  and  the  maintenance  of  the  obligation  of  contracts,  and 
to  permit  a  lessee  of  a  corporation  to  escape  the  payment  of  rent 
by  pleading  the  incapacity  of  the  corporation  to  make  the  lease, 
although  he  has  had  the  undisturbed  enjoyment  of  the  property, 
would  be,  we  think,  most  inequitable  and  unjust.  It  has  been 
suggested,  to  avoid  the  apparent  injustice  which  would  result 
from  holding  that  there  could  be  no  recovery  on  the  contract  for 
past-due  rent,  that  there  might  be  a  remedy  on  an  implied  contract 
to  pay  the  value  of  the  use  of  the  property.  But  if  the  express  con- 
tract was  illegal  in  a  proper  sense,  and  the  parties  to  the  lease  were 
guilty  of  a  public  wrong,/ so  a\to  preclude  a  court  of  equity  to 
entertain  jurisdiction  on  the  applihsation  of  assessor  to  be  relieved 
from  the  lease  and  to  be  restored  to^he  possesion  of  the  leased 
property,  as  was  held  in  the  case  of  T^e  St.  Louis,  V.  &  T.  H. 
Railroad  Co.  v,  Terre  Haute  &  I.  RailroaoCo^^  I45^U.  S.  393\then 
surely  it  would  be  a  mere  evasion  and  would  be  inconsistentAvith 
legal  principles  for  the  court  to  imply  a  contract  from  the  occupa- 
tion under  the  illegal  lease  to  relieve  the  wrongdoer  from  the 
dilemma  into  which  he  had  voluntarily  placed  himself.  We  think 
the  rule  which  should  be  applied  is  that  the  lessee  is  bound  by  the 
contract  so  long  as  he  remains  in  possession. 
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It  is  unecessary  now  to  determine  wnether  a  lessee  under  an 
ultra  vires  lease  may  relieve  himself  from  liability  in  the  future  by 
abandoning  the  possession  and  restoring,  or  offering  to  restore,  it 
to  the  lessor. 

The  courts  in  this  State  from  an  early  day,  commencing  as  far 
back  as  the  Utica  Insurance  Cases,  have  sought  to  regulate  and 
restrict  the  defense  of  ultra  vires  so  as  to  make  it  consistent  with 
the  obligations  of  justice.  Utica  Ins.  Co.  v.  Scott,  19  John,  i ; 
Curtis  v,  Leavitt,  15  N.  Y.  9;  Bissell  v,  M.  S.  Railroad  Co.,  22  id, 
260,  Op.  Comstock,  Ch.  J. ;  Parish  v.  Wheeler,  id.  495 ;  Whitney 
Arms  Co.  v.  Barlow,  63  id,  62 ;  Pratt  z/.  Short,  79  id.  437 ;  Wood- 
ruff V.  Erie  Railway  Co.,  93  id.  609;  Starin  v.  Edson,  112  id.  206. 
The  case  of  Woodruff  v.  Erie  Railway,  supra,  is  very  much  in 
point  in  the  present  controversy.  It  was  there  held  that  the  lessee 
of  a  railroad  could  not  resist  the  payment  of  rent  which  accrued 
during  its  occupation  under  the  lease  on  the  ground  that  the  les- 
sor's title  was  derived  under  an  ultra  vires  transaction.  Our 
conclusion,  therefore,  is  that  the  main  question  was  properly  de- 
cided against  the  defendant.  It  is  said,  however,  that  the  contract 
was  a  Maine  contract,  and  that  by  the  law  of  that  State  the  lease 
was  illegal  and  void  and  no  action  could  be  maintained  upon  it. 
It  is  a  sufficient  answer  to  this  claim  that  the  law  of  Maine  on  the 
subject  does  not  appear  by  the  record,  and  that  it  is  the  duty  of 
this  court,  therefore,  to  determine  the  case  according  to  the  law 
of  New  York  as  established,  or  in  the  absence  of  controlling  au- 
thority, as  justice  having  regard  to  all  interests  may  seem  to  the 
court  to  require. 

The  question  as  to  the  liability  of  the  defendant  for  the  taxes 
assessed  in  1890  was,  we  think,  correctly  adjudged. 

Finding  no  error  in  the  record,  the  judgment  should  be  affirmed. 

All  concur  with  Andrews,  Ch.  J.,  for  affirmance,  except  Vann, 
J.,  dissenting.^    Judgment  affirmed. 


In  re  NATIONAL  PERMANENT  BUILDING  SOCIETY. 

Ex  parte  WILLIAMS. 

In  Chancery^  Before  Sir  G.  M.  Gifford,  L.  J.,  December  17, 

1869. 

[Reported  in  Law  Reports,  5  Chancery  Appeals  309.] 

This  was  a  motion  made  by  special  leave  of  the  Court  of  Ap- 
peal to  discharge  an  order  of  the  Master  of  the  Rolls,  whereby  the 
National  Permanent  Benefit  Building  Society  was  ordered  to  be 
wound  up. 

*  The  dissenting  opinion  of  Vann,  J.,  has  been  omitted. — Ed. 
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The  company  was  formed  under  the  Benefit  Societies  Act, 
6  and  7  Will.  4,  c.  32,  and  commenced  business  in  Februar}%  1865. 

The  principal  object  of  the  company,  as  stated  in  the  affidavit  of 
Mr.  W.  Richardson,  the  secretary,  was  to  provide  a  safe  mode  of 
investment  for  the  funds  of  another  society,  called  the  National 
Savings  Bank  Association. 

The  rules  contained  the  usual  provisions  for  advancing  money 
to  members  who  held  shares,  and  also  contained  powers  of  invest- 
ing money  in  the  hands  of  the  directors ;  but  there  was  no  power 
to  borrow  money. 

The  prospectus,  which  was  issued  after  the  rules  had  been  certi- 
fied, contained  the  following  announcement :  **  The  directors  have 
made  arrangements  to  borrow  sums  to  be  advanced  to  such  mem- 
bers as  desire  to  receive  an  advance  before  the  time  for  it  regu- 
larly arrives,  such  members,  of  course,  paying  interest  on  the  sums 
lent,  until  their  turn  arrives." 

In  September,  1865,  the  Building  Society  borrowed  £400  from 
the  Savings  Bank  Association,  which  was  forthwith  advanced  by 
the  directors  of  the  Building  Society  to  a  member  on  mortgage 
security ;  and  the  mortgage  deed  was  deposited  with  the  Savings 
Bank,  and  the  contributions  of  the  member  paid  into  the  Savings 
Bank.  In  January,  1866,  the  Building  Society  borrowed  a  fur- 
ther sum  of  jfQOO,  which  was  applied  in  advances  to  members,  and 
secured  in  like  manner.  Shortly  afterward  the  Savings  Bank 
stopped  payment,  at  which  time  they  had  advanced  £1300  to  the 
Building  Society.  The  Savings  Bank  Association  was  subse- 
quently ordered  to  be  wound  up. 

On  the  13th  of  July,  1867,  the  Master  of  the  Rolls  made  an 
order  to  wind  up  the  Building  Society  as  an  unregistered  com- 
pany under  Part  8  of  the  Companies  Act,  1862.  The  order  was 
made  on  the  petition  of  the  official  liquidator  of  the  Savings  Bank 
Association,  who  claimed  to  be  a  creditor  for  £1300  due  to  that 
association. 

A  proof  for  that  sum  was  afterward  admitted  against  the  estate 
of  the  Building  Society,  and  an  order  for  a  call  was  made  upon  the 
contributories  for  payment  of  it.  From  this  order  J.  W.  William- 
son and  others,  who  had  been  settled  on  the  list  of  contributories, 
appealed. 

When  the  appeal  was  opened  before  the  Lord  Justice  Giffard  it 
appeared  that  there  was  no  debt  due  from  the  Building  Society 
except  the  £1300  on  which  the  winding-up  petition  was  founded; 
and  as  the  ground  of  the  appeal  was  that  this  debt  was  invalid,  the 
Lord  Justice  directed  notice  of  motion  to  be  given  to  discharge  the 
winding-up  order.  This  having  been  done,  the  two  applications 
came  on  together. 
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The  principal  promoters  of  the  Building  Society  were  also  pro- 
moters of  the  Savings  Bank  Association,  and  J.  W.  Williamson 
and  some  others  of  the  appellants  were  directors  or  otherwise  of- 
fice bearers  in  both  companies. 

Roxburg,  Q.  C,  and  Cottrell  for  the  appellants. 

R.  Baggallay,  Q.  C,  and  Higgins  for  the  official  liquidator. 

GiFFARD,  L.  J.  In  point  of  form  this  is  an  appeal  from  an  order 
of  the  Master  of  the  Rolls,  but  in  reality  the  point  on  which  I  am 
about  to  determine  this  case  was  never  brought  fairly,  or  argued, 
before  him,  and  therefore  the  matter  is  very  similar  to  an  original 
hearing  before  me. 

The  case,  when  it  is  examined,  is  a  perfectly  simple  one,  but 
before  I  go  into  it  I  will  dispose  of  what  Sir  Richard  Baggallay 
said  as  to  the  parties  who  are  making  this  application,  and  as  to 
the  delay.  I  quite  agree  that  in  many  cases  delay  may  be  of  very 
great  importance,  especially  if  it  has  been  shown  that  there  have 
been  sales  of  property  or  other  dealings.  I  do  not  find  in  this  case 
that  anything  of  that  description  has  taken  place.  Then,  as  re- 
gards parties,  the  nature  of  the  case  is  such  that  I  do  not  consider 
these  parties  personally  disabled  from  bringing  forward  the  case, 
more  especially  as  they  are  not  the  only  contributories  on  the  list, 
they  being  about  nine  out  of  a  number  of»thirty-six.  But,  although 
I  think  the  winding-up  order  ought  not  to  have  been  made,  I  cer- 
tainly shall  give  them  no  costs. 

The  matter  itself  is  a  very  simple  one.  This  company  is  what 
is  called  a  benefit  building  society.  Until  the  recent  decision  of  the 
court  in  Laing  v.  Reed,  Law  Rep.  5  Ch.  4,  it  was  doubted  wheth- 
er, even  if  you  put  a  limited  borrowing  power  among  the  rules  of 
a  society  of  this  sort,  that  particular  rule  would  be  legal.  But, 
what  we  have  here  is  a  limited  benefit  building  society  without 
any  power  to  borrow,  and  the  rules  and  very  nature  of  that 
society  show  that  it  would  be  contrary  to  its  constitution  to  bor- 
row money  so  as  to  bind  the  company,  or  make  the  individual 
members  of  the  company,  as  members,  liable  for  borrowing 
money;  because  the  whole  constitution  of  the  society  is  that  the 
members  are  to  make  certain  monthly  payments,  and  in  consider- 
ation of  these  monthly  payments  and  the  fines  provided  by  the 
rules  they  are  to  receive  certain  loans. 

After  the  rules  had  been  certified  and  published,  and  the  nature 
of  the  company  had  been  fixed,  a  prospectus  was  issued,  and  by 
that  prospectus  the  directors  chose  to  say  "  that  they  have  made 
arrangements  to  borrow  sums  to  be  advanced  to  such  members  as 
desire  to  receive  an  advance  before  their  turn  for  it  regularly  ar- 
rives, such  members  of  course  paying  interest  on  the  sum  lent  until 
their  turn  arrives."    If  we  look  at  the  nature  of  the  company,  that 
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I  can  only  amount  to  this :  that  the  directors  have  chosen  to  pledge 
their  personal  liability.  It  is  not  a  statement  that  the  company 
were  liable,  or  that  any  person  who  was  a  member  of  the  com- 
pany was  at  all  bound  or  was  personally  made  liable  in  respect  of 
any  debt  of  the  company. 

This  being  so,  let  us  see  on  what  ground  this  winding-up  order 
was  made.  It  was  made  upon  the  petition  of  a  creditor,  and  in 
order  to  support  that  petition  the  petitioner  must  have  made  out 
that  he  was  a  creditor,  either  legal  or  equitable — either  character 
I  would  be  sufficient.  I  have  already  said  that  this  benefit  building 
J  society  could  not  incur  a  debt  by  borrowing  money  upon  loan. 
Indeed,  the  contrary  has  hardly  been  argued.  It  could  not  do  so 
any  more  than  a  mining  company  or  any  other  of  the  companies 
which  have  not  authority  or  power  to  bind  their  members  by  bor- 
rowing money.  There  was  no  legal  debt,  and  if  no  legal  debt,  the 
next  thing  to  inquire  is,  whether  there  was  an  equitable  debt?  A 
class  of  cases  has  been  referred  to  on  that  subject,  the  principal  of 
which  are  In  re  German  Mining  Co.,  4  D.  M.  &  G.  19,  and  In  re 
Cork  &  Youghal  Railway  Co.,  Law.  Rep.  4  Ch.  748,  the  latter  of 
which  was  before  the  Lord  Chancellor  and  myself  a  short  time 
ago.  I  have  no  hesitation  in  saying  that  those  cases  have  gone 
quite  far  enough,  and  that  I  am  not  disposed  to  extend  them. 
They  were  decided  upon  a  principle,  recognized  in  old  cases,  be- 
ginning with  Marlow  v,  Pitfield,  i  P.  Wms.  558,  where  there  was 
a  loan  to  an  infant,  and  the  money  was  spent  in  paying  for  neces- 
saries, and  in  another  case  of  a  more  modem  date,  where  there 
was  money  actually  lent  to  a  lunatic,  and  it  went  in  paying  ex- 
penses which  were  necessary  for  the  lunatic.  In  such  cases  it  has 
been  held,  that  although  the  party  lending  the  money  could  main- 
tain no  action,  yet,  inasmuch  as  his  money  had  gone  to  pay  debts 
which  would  be  recoverable  at  law,  he  could  come  into  a  court  of 
equity  and  stand  in  the  place  of  those  creditors  whose  debts  had 
been  so  paid.  That  is  the  principle  of  those  cases.  It  is  a  very 
clear  and  definite  principle,  and  a  principle  which  ought  not  to  be 
departed  from. 

Then  it  is  said  that  the  present  case  is  brought  within  that  prin- 
ciple. I  do  not  think  it  necessary  to  go  through  the  evidence. 
Suffice  it  to  say  that  there  is  no  proof  whatever  that  one  sixpence 
of  this  money  went  in  payment  of  any  debt  which  was  recover- 
able against  the  company.  In  truth,  all  this  money  went  for  the 
purpose  of  loans  to  members  of  this  company.  It  is  not  for  me  to 
say  whether  the  Savings  Bank  Association  that  lent  the  money 
have  or  have  not  any  right,  either  as  against  the  property  of  this 
company,  which  was  pledged  to  them,  or  as  against  the  persons 
to  whom  this  money  was  lent.    If  they  have  any  such  rights,  they 
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can  only  be  asserted  by  filing  a  bill  and  taking  a  very  different 
proceeding  from  that  which  has  been  taken  here. 
\  I  am,  therefore,  of  opinion  that  there  is  no  legal  or  equitable 
^debt.  The  winding-up  petition  is  in  the  nature  of  an  execution 
against  the  company.  Whether  the  parties  may  or  may  not  them- 
selves be  personally  liable,  or  however  much  I  may  disapprove  of 
their  conduct,  they  are  not  to  be  precluded  from  showing  that  the 
title  of  the  creditor  to  sustain  a  winding-up  petition  totally  fails, 
as  it  does  in  this  case.  The  consequence  is  that  the  winding-up 
order,  the  proof  of  the  debt,  and  the  order  for  the  call  must  all  be 
discharged.  But,  as  I  said  before,  the  conduct  of  these  parties  has 
been  such  as  to  disentitle  them  to  any  costs. 

Solicitors:  Brady  &  Son;  Lewis,  Munns  &  Co. 


DANIEL   PRATT   et  al,   Assignees,   etc.,   v.   HENRY   W. 

SHORT  et  al.  Respondents. 

In  the  Court  of  Appeals  of  New  York,  January  13,  1880. 

[Reported  in  79  New  York  Reports  437.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Fourth  Judicial  Department,  in  favor  of  defendants, 
entered  upon  an  order  reversing  a  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee,  and  directing  final  judgment 
for  defendants. 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently 
in  the  opinion. 

Daniel  Pratt  for  appellants. 

Geo,  N.  Kennedy  for  respondents. 

Andrews,  J.^  The  People's  Safe  Deposit  and  Savings  Institu- 
tion, a  corporation  created  by  c.  816  of  the  Laws  of  1868,  in 
August,  1872,  upon  the  application  of  defendants,  composing  the 
firm  of  H.  W.  Short  &  Co.,  discounted  a  note  made  by  one  Alice 
Van  Cleek,  for  $1900,  payable  to  the  order  of  H.  W.  Short  &  Co. 
seventy  days  after  its  date,  and  indorsed  by  the  payees,  who  re- 
ceived the  proceeds  of  the  discount.  The  note  was  taken  by 
H.  W.  Short  &  Co.  upon  a  debt  owing  by  the  maker  to  the  payees. 
It  was  not  paid  at  maturity,  and  was  duly  protested.  The  Safe 
Deposit  Co.  in  September,  1872,  became  bankrupt,  and  the  plain- 
tiffs were  appointed  assignees  in  bankruptcy  of  the  insolvent  cor- 
poration.    This  action  is  brought  by  the  plaintiffs  as  such  as- 

*  A  portion  of  the  opinion  has  been  omitted. — Ed. 
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signees  against  the  defendants,  and  in  their  complaint  they  allege 
three  causes  of  action :  First,  a  cause  of  action  against  the  de- 
fendants as  endorsers  of  the  note  referred  to ;  second,  for  money 
lent  and  advanced  by  the  Safe  Deposit  Co.  to  the  defendants  upon 
the  security  of  the  note,  and  third,  for  money  had  and  received  by 
them,  to  and  for  the  use  of  the  corporation.     .     .     . 

It  appears  from  the  evidence  in  the  case  that  the  corporation  in 
question,  at,  and  prior  to  the  time  of  the  discount  of  the  note  set 
out  in  the  complaint,  used  its  funds  derived  from  deposits  and 
otherwise,  in  discounting  commercial  paper,  and  exercised  the 
usual  and  ordinary  powers  of  a  bank  of  discount.  This  course 
of  business  was  expressly  prohibitecI'byThe  restraining  act,  and  in- 
dependently of  that  act,  was  in  violation  of  the"restnctions  im- 
posed by  the  eleventh  section  of  the  charter  of  the^ompany. 

I  have  no  difficulty  therefore  in  reaching  the  conclusion  that  the 
discount  by  the  corporation  of  the  note  in  question  was  unlawful, 
and  upon  general  principles  of  law'^S^Jplicable  to  the  subject  as 
well  as  by  the  terms  of  the  restraining  act,  the  security  taken  by 
the  company  was  void,  and  furnishes  no  ground  of  action.  Thali- 
mer  v,  BrinkerhofF,  20  J.  R.  386;  N.  Y.  Firemen's  Ins.  Co.  v, 
Ely,  supra;  Bank  of  Salina  v.  Alvord,  31  N.  Y.  474;  Crocker  v. 
Whitney,  71  id,  161 ;  N.  Y.  State  Loan  and  Trust  Co.  v.  Helmer, 
yj  id.,  supra. 

It  is  claimed,  however,  that  the  plaintiffs  as  representatives  of 
the  insolvent  corporation,  notwithstanding  the  invalidity  of  the 
note,  are  entitled  to  recover  the  money  received  by  the  defendants 
upon  the  void  security,  and  this  presents  the  only  remaining  ques- 
tion in  the  case. 

It  is  no  doubt  the  general  rule  of  law  that  no  right  of  action 
can  spring  out  of  an  illegal  contract.  And  the  rule  that  an  illegal, 
contract  cannot  be  enforced,  applies  as  well  to  contracts  malum 
prohibituvi,  as  to  contracts  nialutn  in  se.  But  it  does  not  neces- 
sarily follow  that  all  the  consequences  attending  a  contract,  which 
is  contrary  to  public  morals,  or  founded  on  an  immoral  considera- 
tion, attend  and  affect  a  contract  malum  prohibitum  merely.  The 
law  in  the  former  case  will  not  undertake  to  relieve  parties  from 
the  position  in  which  they  have  placed  themselves,  or  to  adjust  the 
equities  between  them.  But  in  the  latter  case,  while  the  law  will 
not  enforce  the  prohibited  xofttract,  it  will  take  notice  of  the  cir- 
cumstances, and  if  justice  and  equity  require  a  restoration  of 
money  or  property,  received  by  either  party  thereunder,  it  will,  and 
in  many  cases  has  given  relief.  So  also  a  prohibitory  statute 
may  itself  point  out  the  consequences  of  its  violation,  and  if,  on  a 
consideration  of  the  whole  statute,  it  appears  that  the  legislature 
intended  to  define  such  consequences,  and  to  exclude  any  other 
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penalty  or  forfeiture  than  such  as  is  declared  in  the  statute  itself, 
no  other  will  be  enforced,  and  if  an  action  can  be  maintained  on 
the  transaction  of  which  the  prohibited  transaction  was  a  part, 
without  sanctioning  the  illegality,  such  action  will  be  entertained. 
The  case  of  Robinson  v.  Bland,  2  Burr.  1077,  is  a  leading  case, 
illustrating  this  principle.  The  statute  (9  Anne,  c.  14)  declared 
that  "  all  notes,  bills,  bonds,  judgments,  mortgages,  or  other  secur- 
ities for  money  won  or  lent  at  play,  shall  be  void,"  etc.  The  dec- 
laration counted  upon  a  bill  of  exchange  drawn  by  the  defendant's 
intestate,  and  also  contained  the  money  counts.  The  bill  was 
given,  in  part,  for  money  won  at  play  by  the  plaintiff  of  the  de- 
fendant's intestate,  and  in  part  for  money  lent  at  play  to  the  intes- 
tate. The  defendant  interposed  the  statute  as  a  bar  to  the  recovery. 
The  defense  was  allowed  as  to  money  won,  but  was  overruled  as  to 
the  money  lent.  Lord  Mansfield  said :  "  As  to  the  money  won,  we 
think  it  cannot  be  recovered;  as  to  the  money  lent,  the  plaintiff 
is  entitled  to  it."  Denison,  J.,  said :  "  There  is  a  distinction  be- 
tween the  contract  and  the  security."  Wilmot,  J.,  speaking  of  the 
claim  for  money  lent,  said :  "  The  contract  may  be  good,  though 
the  security  be  void ;  and  I  think  the  contract  is  good,  though  the 
security  is  void  by  the  statute  of  9  Anne." 

In  determining  whether  the  legislature  intended,  in  the  char- 
ter in  question,  that  a  violation  by  the  company  of  the  restriction  r. 
as  to  investments,  contained  in  the  eleventh  section,  should  not 
only  render  the  unauthorized  security  void,  but  also  work  a  for- 
feiture of  the  money  loaned  thereon,  it  is  important  to  consider 
the  purpose  and  object  which  the  legislature  had  in  view  in  mak- 
ing the  restriction.  Plainly,  the  main  object  was  to  secure  the 
fund  of  depositors  against  loss  by  insecure  and  hazardous  invest- 
ments. The  State,  by  the  charter,  held  out  the  company  as  a  sav- 
ings bank.  The  legislature  well  understood  that  it  would  be  made 
the  custodian  of  the  savings  of  individuals  dealing  with  the  cor- 
poration, and  It  was  eminently  wise  and  just  that  the  bank  should 
be  so  restricted  in  respect  to  the  character  of  the  investment  it 
should  make  as  to  afford  reasonable  assurance  that  the  trust  would 
be  safely  administered.  The  risk  of  losing  the  benefit  of  securities 
taken  in  violation  of  the  charter  would  naturally  induce  care  on  the 
part  of  the  managers  of  the  corporation  in  confining  investments 
to  the  authorized  securities,  but  to  hold  that  the  illegal  action  of 
the  directors  in  investing  in  unauthorized  securities  not  only  de- 
barred a  recovery  thereon,  but  also  put  the  fund  itself  thus  illegally 
used,  and  which  the  restriction  was  intended  to  protect,  beyond 
the  power  of  reclamation  from  the  hands  of  the  borrower,  would 
seem  to  contravene  rather  than  support  the  policy  upon  which  I 
the  restriction  was  founded. 
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The  effect  of  the  restraining  act  upon  contracts  made  in  viola- 
tion of  its  provisions,  was  considered  in  a  series  of  cases,  known 
as  the  Utica  Insurance  Cases,  commencing  with  the  case  of  Utica 
Insurance  Co.  v,  Scott,  19  J.  R.  i.  In  these  cases  the  company 
had,  in  violation  of  the  restraining  act,  carried  on  the  business  of 
discounting  paper,  exercising  in  respect  thereto  ordinary  banking 
power.  And  it  was  held  that  the  securities  taken  on  such  dis- 
counts were  void,  but  that  the  money  loaned  could  be  recovered. 
The  court,  in  the  case  in  Johnson,  say.:  "  The  lending  money  is 
not  declared  to  be  void,  and,  therefore,  whenever  money  has  been 
lent  it  may  be  recovered,  although  the  security  itself  is  void,"  cit- 
ing, among  other  authorities,  the  case  of  Robinson  v.  Bland, 
supra.  This  distinction  was  adopted  and  followed  in  several 
subsequent  cases.  Utica  Ins.  Co.  v.  Kip,  8  Cow.  20;  Utica  Ins. 
Co.  V,  Cadwell,  3  Wend.  296,  and  Utica  Ins.  Co.  v,  Bloodgood,  4 
id.  652.  These  cases  have  been  criticised,  but  have  never  been 
overruled.  Mercein  v.  People,  25  Wend.  64;  Tracy  v,  Tal- 
mage,  14  N.  Y.  189;  Curtis  v,  Leavitt,  15  id.  97.  The  first 
restraining  act  was  passed  in  1804,  and  was  re-enacted  in  181 3 
(2  R.  L.  234),  and  extended  in  1818.  Laws  1818,  c.  236. 
The  object  of  these  enactments,  as  shown  by  Savage,  C.  J.,  in  New 
York  Firemen's  Ins.  Co.  v.  Ely,  supra,  was  to  protect  the  char- 
tered banks  in  the  monopoly  of  banking,  and  to  exclude  other  cor- 
porations, associations,  or  individuals  from  conducting  a  banking 
business  in  either  department,  of  issue,  deposit,  or  discount.  But 
the  State  subsequently  departed  very  widely  from  this  policy. 
In  1837  the  legislature  repealed  the  restriction  before  existing, 
preventing  individuals  or  unincorporated  associations  from  keep- 
ing offices  of  deposit  and  discount.  Laws  of  1837,  c.  20.  This 
act,  as  was  said  by  Comstock,  J.,  in  Curtis  v.  Leavitt,  15  N.  Y. 
97,  reduced  banking  to  a  private  business,  except  in  the  depart- 
ment of  creating  a  circulating  medium.  After  this  repeal  any 
person  or  association  except  incorporated  companies  could  con- 
duct the  business  of  receiving  deposits  and  making  discounts. 
In  1838  the  legislature,  by  the  general  banking  law,  opened  the 
whole  franchise  of  banking  to  any  person  or  association  of  per- 
sons, subject  only  to  the  condition  of  complying  with  the  pro- 
visions of  the  act. 

It  will  be  seen,  from  this  reference  to  the  law,  that  the  policy 
upon  which  the  restraining  acts  were  passed,  viz. :  the  securing  of 
the  monopoly  of  banking  to  special  favorites  of  the  legislature,  has 
been  abandoned.  Any  individual,  or  association  of  individuals, 
may  now  conduct  the  business  of  receiving  deposits  and  discount- 
ing commercial  paper.  The  restraint  continues  as  to  incorporated 
companies  not  authorized  by  their  charter  to  conduct  the  busi- 
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ness.  The  only  public  policy  upon  which  this  remaining  restric- 
tion upon  incorporated  companies  against  discounting  paper  seems 
now  to  rest,  is  that  of  restraining  corporations  from  exercising 
powers  not  granted  by  their  charters.  The  Utica  Insurance  Cases 
have  stood  as  the  law  of  the  State  for  more  than  fftrty  years. 
They  gave  a  construction  to  the  restraining  laws  which  has  never 
been  reversed.  The  court  is  not  called  upon  at  this  late  day,  in  a 
case  similar  in  principle,  and  involving  the  construction  of  the 
same  statute,  to  reconsider  the  grounds  of  those  decisions,  espe- 
cially when  there  remains  but  a  remnant  of  the  policy  upon  which 
they  were  founded,  and  when  the  business  of  discounting  notes 
has  been  made  lawful  as  to  all  the  world  except  corporations  not 
authorized  by  their  charters  to  conduct  it.  In  view  of  the  special 
language  of  the  restraining  act,  and  the  specification  of  the  conse- 
quences which  should  follow  the  unlawful  discount  of  commer- 
cial paper,  there  is  great  force  in  the  suggestion  that  the  legis- 
lature regarded  the  particular  penalty  imposed,  and  the  remedy 
by  quo  warranto  or  by  an  action  in  equity  to  restrain  the  exercise 
by  a  corporation -of  unauthorized  powers,  as  a  sufficient  protection 
against  corporations,  or  individuals  unlawfully  engaging  in  the 
business  of  discounting  paper,  and  that  it  was  not  intended  that 
they  should  also  forfeit  all  claim  to  money  loaned  or  advanced 
upon  the  prohibited  security. 

Tfie  justice  of  the  particular  case  before  us  calls  for  no  de- 
parture from  these  decisions.  If  the  defendants  avoid  their  en- 
dorsement it  is  the  plainest  equity  that  they  shall  restore  the  money 
which  they  received  on  the  faith  of  it. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


RAILWAY  CO.  V.  IRON  CO. 
In  the  Supreme  Court  of  Ohio,  October  i6,  1888. 

[Reported  in  46  Ohio  State  Reports  44.] 

Error  to  the  Circuit  Court  of  Cuyahoga  County. 

The  original  suit  was  brought  into  the  Court  of  Common  Pleas 
in  the  county  where  instituted  on  appeal  from  a  justice  of  the 
peace. 

From  the  petition  filed  in  the  Common  Pleas,  it  appears  that  The 
Lake  Erie  Iron  Co.,  plaintiff,  and  The  Valley  Railway  Co.,  de- 
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fendant  below,  are  each  incorporated  companies  under  the  laws  of 
this  State ;  and  that  the  plaintiff  asked  to  recover  of  the  defendant 
on  an  account  for  goods  sold  and  deliyered,  the  sum  of  $253.30. 
The  account  consisted  of  }POn  and  iron  forgings,  amounting  to  the 
sum  claimAl. 

The  defendant  answered,  denying,  first,  any  indebtedness  upon 
the  account ;  and  added,  as  a  second  defense,  and  by  way  of  coun- 
ter-claim, "  that  the  plaintiff  is  now  and  has  been  for  the  last  twelve 
years  and  over,  a  large  manufacturer  of  such  iron  goods  as  are 
named  in  the  account  attached  to  the  petition  and  of  other  iron 
goods  used  in  the  construction  and  the  operation  of  the  railroads, 
and  consumes  in  the  manufacturing  of  such  goods  daily  a  large 
amount  of  coal ;  that  said  Iron  Co.  is  now,  and  has  been  for  the  last 
ten  years  and  over,  largely  interested  in  the  matter  of  reducing 
the  price  of  coal  in  the  city  of  Cleveland. 

"  That  the  construction  of  railroads  from  said  city  of  Cleveland 
to  the  coal  fields  in  said  State,  south  of  said  city,  tends  to  reduce 
the  price  of  coal  in  said  city.  That  the  said  plaintiff,  to  bring 
about  and  aid  in  the  construction  of  the  railroad  of  the  defendant, 
from  said  city  to  said  coal  fields,  and  in  order  to  effect  a  sale  of 
iron  goods  by  it  manufactured,  entered  into  a  written  contract 
with  the  defendant  on  or  about  the  ist  day  of  February,  1873,  a 
copy  of  which  contract,  marked  '  Exhibit  A,'  is  hereto  attached 
and  made  a  part  of  this  answer.  That  in  said  contract  the  said 
plaintiff  agreed  to  manufacture  for  and  deliver  to  the  defendant, 
iron  and  forgings  of  the  value  of  two  thousand  dollars  ($2000), 
and  to  take  in  pay  therefor  forty  shares  of  the  capital  stock  of  the 
defendant  at  its  par  value ;  to  the  entering  into  and  making  said 
contract  by  the  plaintiff,  each  and  every  one  of  its  members  and 
stockholders  at  the  time  thereof  assented  to  and  xequested.  That 
under  said  contract,  and  in  accordance  therewith,  the  defendant 
did,  on  or  about  the  ist  day  of  January,  1881,  apply  to  the  plain- 
tiff for  the  articles  described  and  charged  in  the  account,  a  copy  of 
which  is  attached  to  the  petition,  and  received  from  the  plaintiff, 
on  or  about  the  date  last  mentioned,  said  goods  under  and  in  pur- 
suance of  said  contract.  That  all  the  provisions  of  said  contract 
that  were  to  be  performed  and  carried  out  by  the  defendant  have 
been  by  it  performed  and  carried  out,  excepting  only  the  delivery 
by  it  of  the  certificate  of  said  forty  shares  to  the  plaintiff,  which 
has  not  been  done  for  the  reason  that  the  plaintiff  wholly  refuses 
to  manufacture  for  and  deliver  to  the  defendant  any  more  iron 
and  forgings.  That  the  defendant  is,  and  has  been  ever  ready  to 
receive  from  the  plaintiff,  iron  and  forgings  in  payment  for  the 
balance  due  for  said  forty  shares  of  stock  from  the  plaintiff,  and 
has  so  repeatedly  notified  and  duly  demanded  the  same  of  the 
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plaintiff,  but  the  plaintiff  did,  prior  to,  and  has  ever  since  the  com- 
mencement of  this  action,  utterly  refused  and  still  refuses  to  carry 
out  its  said  contract ; "  and  asked  judgment  for  the  balance, 
$1746.70,  due  on  the  subscription. 

The  plaintiff  demurred  to  the  pleading  on  the  ground  that  it 
is  insufficient  as  a  defense,  or  counter-claim.  The  court  sustained 
the  demurrer,  to  which  the  defendant  excepted;  and,  proceeding 
**  to  take  the  account,  hear  the  proofs,  and  assess  the  damages," 
found  for  the  plaintiff  in  the  sum  of  $295.04,  and  rendered  judg- 
ment accordingly. 

The  defendant.  The  Valley  Railway  Co.,  prosecuted  error  to  the 
district  court,  claiming  that  the  court  erred  in  sustaining  the  de- 
murrer of  the  plaintiff  to  its  answer.  The  judgment  was  affirmed 
by  the  Circuit  Court,  and  this  proceeding  is  prosecuted  to  reverse 
the  judgment  in  both  of  the  lower  courts. 

The  principal  questions  arising  upon  the  record  are,  first,  whether 
the  facts  pleaded  in  the  answer  constitute  a  defense,  and,  second, 
whether  thev  constitute  a  counter-claim  in  favor  of  the  defendant 
against  the  plaintiff. 

W,  /.  Boardman  for  plaintiff  in  error. 

Henderson,  Kline  &  Tolles  for  defendant  in  error. 

MiNSHALL,  J.  We  think  it  well  settled  as  a  result  of  the  de-  I 
cisions  in  this  State,  as  well  as  elsewhere,  that  an  incorporated  I 
company  cannot,  unless  authorized  by  statute,  make  a  valid  sub- 1 
scription  to  the  capital  stock  of  another;  that  such  subscription  is  I 
ultra  vires  and  void. 

1  he  n^lcTquestion  then  is,  whether  the  plaintiff,  the  Iron  Co., 
can  recover  the  value  of  the  goods  delivered  by  it  in  part  per- 
formance of  the  contract  on  which  the  subscription  was  made?^ 
We  shall  treat  the  question  as  if  the  action  had  been  in  plain  terms 
for  such  a  recovery,  without  embarrassing  it  with  a  doubt  as  to 
whether  such  a  recovery  could  be  had  in  the  form  of  a  suit  for 
goods  sold  and  delivered. 

It  IS  quite  certain  that  the  simple  fact  that  the  plaintiff  was  under  I 
no  legal  obligation  to  deliver  the  goods,  the  contract  of  subscrip-  / 
tion  being  void,  is  no  ground  for  a  recovery  of  their  value  against  I 
the  defendant,  although  the  plaintiff  may  have  been  ignorant  of  the  \ 
law  affecting  the  contract.     Bish.  Cont.  §§615  and  81.     To  war- 
rant a  recovery  in  such  a  case,  it  must  further  appear  that  the  de- 
livery was  made  in  ignorance  of  the  facts,  or  else  that  it  was  an 
involuntary  one.    Clark  v,  Dutcher,  9  Cowan,  674,  684 ;  Lambom 
V,  County  Commissioners,  97  U.  S.  181 ;  Babcock  v.  Fond  du  Lac, 
58  Wis.  230;  Savings  Institution  v,  Linder,  74  Pa.  St.  371;  In- 
habitants of  Livermore  v.  Inhabitants  of  Peru,  55  Me.  469 ;  Bish. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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Cont.  §  631 ;  Pol.  Cont.  409,  and  notes.  But  there  is  no  ground 
for  either  of  these  claims.  The  delivery  was  a  voluntary  one, 
with  full  knowledge  of  the  facts,  which  forbids  a  recovery  of  the 
value  of  the  goods  so  delivered,  unless  some  reason  exists  why 
corporations  should  be  assisted  against  the  consequences  of  their 
voluntary  acts,  in  cases  where  private  persons  would  not. 

The  fact  that  corporations  are  generally  not  liable  for  the  un- 
authorized acts  of  their  agents,  and  may  repudiate  the  same,  does 
not  seem  to  furnish  a  solution  of  this  question.  The  principle 
which  denies  a  recovery  in  this  class  of  cases  will  be  found  to  rest 
upon  considerations  of  general  convenience,  to  which  corporations 
as  well  as  natural  persons  are  required  to  conform.  Remedial 
justice  is  established  to  aid  those  who  cannot  aid  themselves  with- 
out the  use  of  violence,  in  obtaining  what  as  a  matter  of  right  is 
their  due.  It  does  not  invite  litigation,  and  declines  its  assistance 
to  those  who  voluntarily  place  themselves  in  the  situation  of  be- 
'  coming  suitors.  The  Iron  Co.  was  at  liberty  by  its  agents  to  ac- 
cede to  the  demand  of  the  railroad  company  for  the  delivery  of 
the  goods  on  the  subscription,  or  to  decline  to  do  so.  It  chose, 
with  a  full  knowledge  of  the  facts,  to  deliver  the  goods ;  and  there 
is  no  sound  reason  why  it  should  be  ai^ed  in  aTawsuit  made 
necessary  by  its^own  voluntary  act,  that  would  not  apply  with 
equal  force  to  a  natural  person.  Where  there  is  no  ignorance  of 
the  facts,  or  coercion,  it  is  said,  in  Glass  Co.  v.  City  of  Boston, 
4  Met.  181 :  "  If  the  party  would  resist  an  unjust  demand,  he 
must  do  so  at  the  threshold.  The  parties  treat  with  each  other 
upon  equal  terms,  and  if  litigation  is  intended  by  the  party  of 
whom  the  money  is  demanded,  it  should  precede  payment.  If  it 
were  not  so,  the  effect  would  be  to  leave  the  party  who  pays  the 
money  the  privilege  of  selecting  his  own  time  and  convenience  for 
litigation ;  delaying  it,  as  the  case  may  be,  until  the  evidence,  which 
the  other  party  would  have  relied  upon  to  sustain  his  claim,  may 
be  lost  by  lapse  of  time  and  the  various  casualties  to  which  human 
affairs  are  exposed."  In  some  cases  stress  is  laid  upon  the  incon- 
venience it  would  be  to  the  other  party,  who  may  receive  the  money 
as  his  own,  and,  acting  upon  that  belief,  so  dispose  of  it  as  to  make 
it  exceedingly  inconvenient,  if  not  impossible,  to  repay  it.  Bris- 
bane V,  Dacres,  5  Taunt.  144,  Gibbs,  J.,  152;  Clark  v.  Dutcher,  9 
Cowan,  674,  684.  In  any  view,  however,  the  reason  of  the  rule 
applies  with  like  force  to  a  corporation  as  to  a  natural  person. 

Judgment  reversed  and  cause  remanded  to  the  Court  of  Com- 
mon Pleas,  with  direction  to  overrule  the  demurrer  to  the  answer 
of  the  defendant,  and  for  further  proceedings. 


^y «  ' 
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JEMISON  et.  aL,  Appellants,  v.  THE  CITIZENS'  SAVINGS 
BANK  OF  JEFFERSON,  TEXAS,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  Second  Division, 

October  7,  1890. 

[Reported  in  122  New  York  State  Reports  135.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  January  30,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  Special  Term  dismiss- 
ing the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Francis  C.  Barlow  for  appellant. 

Benjamin  H.  Bristow  and  William  Z>.  Guthrie  for  respondent. 

Haight,  J.  The  plaintiffs  were  commission  merchants  and 
members  of  the  Cotton  Exchange  of  the  city  of  New  York.  The 
defendant  was  a  savings  bank  and  trust  corporation  organized 
imder  the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for  money 
claimed  to  have  been  expended  for  the  defendant  on  the  purchase 
and  sale  of  cotton  futures. 

The  defense  was  that  the  defendant,  as  a  savings  bank  and  trust  ^ 
corporation,  had  no  power  or  authority  to  deal  in  the  purchase  ' 
and  sale  of  cotton  ^or  future  delivery,  or  in  contracts  for  the  pur-  / 
pose  of  speculation.* 

This  brings  us  to  the  question  whether  or  not  the  defendant  had 
the  power  to  make  the  orders  in  question.  The  defendant  was 
incorporated  and  chartered  in  1871  by  an  act  of  the  legislature  of 
the  State  of  Texas,  entitled  "  An  Act  to  incorporate  the  Citizens' 
Savings  Bank  of  Jefferson,  Texas."  The  act,  among  other  things, 
provides  that  "  the  general  business  and  object  of  this  corporation 
shall  be  to  receive  on  deposit  or  in  trust  such  sum  or  sums  of 
money  as  may  from  time  to  time  be  offered  therefor  by  tradesmen, 
merchants,  clerks,  laborers,  servants  and  others,  to  be  repaid  to 
such  depositors  when  demanded,  at  such  times,  with  such  inter- 
est, and  under  such  regulations  as  the  board  of  directors  may 
from  time  to  time  prescribe ; "  and,  also,  "  this  corporation  may 
loan  money  according  to  the  Constitution  and  laws  of  the  State, 
or  may  discount^in  accordance  with  bank  usages,  taking  such  se- 
curity therefor,  either  real  or  personal,  as  the  directors  may  deem 
sufficient.     Said  corporation  shall  have  power  to  borrow  money, 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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buy  and  sell  exchange,  bullion,  bank-notes,  government  stocks 
and  other  securities."  The  act  further  provides  that  the  business 
of  the  corporation  shall  be  managed  by  twelve  directors. 

Corporations  are  artificial  creations  existing  by  virtue  of  some 
statute  and  organized  for  the  purposes  defined  in  their  charters. 
\  A  person  dealing  with  a  corporation  is  chargeable  with  notice  of 
•  its  powers  and  the  purposes  for  which  it  is  formed,  and  when 
dealing  with  its  agents  or  officers  is  bound  to  know  the  extent  of 
their  power  and  authority.     A  corporation  necessarily  carries  its 
,  charter  ^efevSTTt-^tjes,  for  that  is  the  law  of  its  existence.     It 
follows  that  the  plaintiffs  must  have  Icnown  or  are  chargeable 
with  knowledge  of  the  corporate  powers  of  the  defendant  and  of 
the  extent  to  which  its  cashier  could  bind  the  corporation.     Alex- 
ander V.  Cauldwell,  83  N.  Y.  48orHDyt  zf.  Thompson,  19  id. 
207-222 ;  Relfe  v,  Rundle,  103  U.  S.  222-226 ;  Davis  v.  Old  Col- 
ony R.  R.  Co.,  131  Mass.  258-260;  Leonard  v.  A.  Ins.  Co.,  97 
Ind.  299. 

Savings  banks  are  designed  to  encourage  economy  and  frugal- 
ity among  persons  of  small  means  and  are  organized  with  re- 
strictions and  provisions  intended  to  secure  depositors  against 
loss.  Speculative  contracts  entered  into  for  the  sale  or  purchase 
of  stock  by  a  savings  bank  at  the  stock  board  or  elsewhere,  subject 
to  the  hazard  and  contingency  of  gain  or  loss,  are  ultra  vires,  and 
a  perversion  of  the  powers  conferred  by  its  charter.*  People, 
etc.,  V.  M.  &  T.  S.  Inst.,  92  N.  Y.  7-9;  Sistare  z\  Best,  88  id. 
527-531.  Contracts  of  corporations  are  ultra  vires  when  they 
involve  adventures  or  undertakings  outside  and  not  within  the 
scope  or  power  given  by  their  charters.  The  acts  under  which 
they  are  organized  were  framed  in  view  of  the  rights  of  the  public 
and  the  interests  of  the  stockholders.  As  artificial  creations  thev 
possess  only  the  powers  with  which  they  were  endowed.  An  act 
may  be  malum  in  se  or  malum  prohibitum,  or  an  act  may  not  be 
immoral  or  prohibited  by  any  statute,  and  still  it  may  be  in  excess 
of  the  powers  vested  in  the  officers  of  a  corporation,  unauthorized 
and  prejudicial  to  the  stockholders.  In  either  case  the  plea  of 
ultra  vires  should  prevail,  unless  it  would  defeat  justice  or  accom- 
plish a  legal  wrong.  Huntington  v.  Savings  Bank,  96  U.  S. 
388 ;  Thomas  v.  R.  R.  Co.,  loi  id.  71 ;  Nassau  Bank  v.  Jones,  95 
N.  Y.  115 ;  Leslie  v.  Lorillard,  no  id.  519. 

As  we  have  seen,  the  defendant  was  chartered  for  the  purpose 
of  receiving  on  deposit  or  in  trust  such  sums  of  money  as  may 
from  time  to  time  be  offered  by  tradesmen,  naerchants,  clerks, 
laborers,  servants,  and  others.  It  was  authorized  to  loan  these 
moneys  according  to  the  Constitution  and  laws  of  the  State  and 
to  discount  in  accordance  with  bank  usages,  taking  such  security 
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therefor,  either  real  or  personal,  as  the  directors  may  deem  suffi- 
cient. In  addition  thereto  the  defendant  was  given  power  to  bor- 
row money,  buy  and  sell  exchange,  bullion,  bank-notes,  govern- 
ment stocks  and  other  securities.  The  authority  here  given  to 
buy  and  sell  exchange,  bullion,  bank-notes,  government  stocks 
and  other  securities  does  not  embrace  or  include  speculative  con- 
tracts in  cotton  futures  any  more  than  it  does  hay,  oats,  provisions, 
or  dry  goods.  The  exchange,  bullion,  bank-notes,  securities,  etc., 
authorized  are  those  of  fixed  value,  current  in  the  market  and  not 
subject  to  the  control  of  speculators.  While  the  buying  and 
selling  of  cotton  to  be  delivered  in  the  future  may  not  ordinarily 
be  immoral  or  prohibited  by  any  statute,  it  is  not  included  in  the 
powers  given  to  the  defendant  by  its  charter.  The  transaction  in 
question  was  prejudicial  to  its  stockholders  and  tended  to  en- 
danger and  destroy  the  safeguards  provided  for  the  depositors. 
The  stockholders  and  depositors'  had  the  right  to  have  their  funds  / 
invested  in  accordance  with  the  provisions  of  the  charter  and  the 
Constitution  and  laws  of  the  State,  and  in  so  far  as  this  right  was 
violated  by  the  transaction  in  question  it  was  a  misappropriation 
of  the  funds  and  immoral. 

It  is  contended  that  the  defense  of  ultra  vires  is  not  available 
in  this  case,  for  the  reason  that  the  contract  had  beeiue^cecuted  on 
the  part  of  the  plaintiffs  and  that  the  defendant  is  estopped  from 
setting  up  the  defense.  In  the  case  of  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62,  the  plaintiff  was  a  corporation  organized  for 
the  purpose  of  manufacturing  every  variety  of  firearms  and  other 
implements  of  war,  and  all  kinds  of  machinery  adapted  to  the  con- 
struction thereof.  It  entered  into  a  contract  with  the  American 
Seal  Lock  Co.  to  manufacture  and  deliver  10,000  locks.  The 
locks  having  been  delivered,  it  was  held  that  the  contract  was 
fully  executed,  and  that  the  plea  of  ultra  vires  would  not  prevail 
as  a  defense  to  an  action  brought  to  recover  the  contract  price. 
We  do  not  question  the  rule  thus  invoked.  It  has  been  repeatedly 
declared  in  other  cases,  as  for  instance,  in  Parish  v,  Wheeler,  22 
N.  Y.  494,  in  which  it  was  held  that  a  railroad  company  having 
purchased  and  received  a  steamboat  could  be  compelled  to  pay  for 
it,  although  the  power  to  purchase  such  boat  was  not  included  in 
its  charter.  But  this  doctrine  has  no  application  to  executory  con-^ 
tracts  which  are  sought  to  be  made  the  foundation  of  an  action,  or  ; 
to  contracts  that  are  prohibited  as  against  public  policy  or  im- 
moral. Nassau  Bank  v,  Jones,  supra;  P.  C.  &  S.  L.  R.  Co.  v.  K. 
&  H.  B.  Co.,  131  U.  S.  371-389. 

In  the  case  at  bar,  the  transaction  as  we  have  seen  was  not  only 
immoral  and  in  violation  of  the  rights  of  the  stockholders  and 
depositors,  but  the  defendant  had  received  nothing  by  virtue  of  it. 
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The  cotton  had  been  purchased  by  the  plaintiffs  in  their  own 
name,  they  taking  title  thereto  and  holding  it  upon  the  defend- 
ant's account.  It  was  purchased  under  the  rules  of  the  Cotton 
Exchange  of  the  city  of  New  York,  in  which  the  members  doing 
business  therein  with  other  members  act  as  principals  and  are 
liable  as  such.  The  most  that  can  be  claimed  is  that  they  held  the 
cotton  on  the  contracts  therefor  subject  to  the  call  or  order  of  the 
defendants.  There  had  been  no  delivery  of  any  cotton  or  prop- 
erty of  any  kind,  or  transfer  of  any  title  to  such  property  to  the 
defendant.  If  the  steamboat  had  never  been  delivered  to  the  rail- 
road company  so  as  to  transfer  the  title  thereto,  or  if  the  10,000 
locks  had  never  been  delivered  to  the  American  Seal  Lock  Co., 
very  different  questions  would  have  been  presented  in  the  cases 
to  which  we  have  called  attention.  We  consequently  are  of  the 
opinion  that  under  the  circumstances  of  this  case  the  defense  of 
ultra  vires  is  still  available  to  the  defendant. 

We  consequently  are  of  the  opinion  that  the  judgment  should 
be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


CHAPTER  V. 

CORPORATE   LIABILITY   FOR  TORTS. 


MAUND  V.  THE  MONMOUTHSHIRE  CANAL  CO. 
In  the  Common  Pleas,  Trinity  Term,  1842. 

[Reported  in  4  Manning  6*  Granger  452.] 

Trespass,  for  breaking  and  entering  locks  on  a  canal,  and  seiz- 
ing and  carrying  away  barges  and  coal. 

Pleas :  Not  guilty  (by  statute),  36  G.  3,  c.  102,  and  payment  of 
money  into  court. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  assizes  for  Mon- 
mouthshire, it  was  proved  that  the  trespasses  in  question  had  been 
committed  by  one  Cooke,  who  was  the  agent  of  the  company, 
which  was  incorporated  by  act  of  Parliament,  36  G.  3,  c.  102 ;  and 
that  the  barges  and  coal  had  been  seized  for  tolls  claimed  to  be 
due  to  them.  The  only  question  raised  was  whether  trespass  \ 
would  lie  against  a  corporation  aggregate  for  an  act  done  by  their  1 
agent  within  the  scope  of  his  authority.  A  verdict  was  taken  for 
the  plaintiff,  damages  £50,  leave  being  reserved  to  move  to  enter 
a  verdict  for  the  defendants. 

Talfourd,  Sergt.,  in  last  term,  obtained  a  rule  nisi  accordingly, 
or  to  arrest  the  judgment.  He  cited  the  case  of  Sutton's  Hospital, 
10  Co.  Rep.  32,  Anon,  12  Mod.  559 ;  Morgan  v.  The  Corporators 
of  Carmarthen,  3  Keb.  350;  Thusfeild  &  Jones'  case.  Skin.  27, 
Com.  Dig.  tit.  Franchises  (F.  19),  6  Vin.  Abr.  tit.  Corporations 
(B.  a). 

Ludlow,  Sergt.,  now  showed  cause.  The  act  of  Parliament  by 
which  the  company  is  incorporated  provides  that  they  may  sue 
and  be  sued;  it  also  empowers  them  to  enter  on  lands.  If  they 
enter  improperly,  it  would  seem  that  they  may  be  sued  for  the  tres- 
pass. The  whole  doctrine  that  a  corporation  cannot  be  sued  in 
trespass  rests  on  one  passage  in  Bro.  Abr.  Corporations,  43a, 
where  the  reason  given  is  that  neither  capias  nor  exigent  can  go 
against  them.  A  distringas,  however,  may  be  issued  against  a 
corporation.  It  has  been  decided  that  trover  will  lie  against  a  cor- 
poration. Yarborough  v.  The  Bank  of  England,  16  East,  6 ;  where 
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Lord  EUenborough,  Ch.  J.,  in  giving  the  judgment  of  the  court, 
reviews  all  the  authorities  upon  the  subject.  [Tindal,  Ch.  J. 
That  case  was  after  verdict.  It  was  a  motion  in  arrest  of  judg- 
ment; no  leave  appears  to  have  been  reserved.]  But  the  broad 
doctrine  is  laid  down  that  trover  would  lie ;  and  there  is  no  differ- 
ence in  principle  between  that  action  and  trespass.  The  payment 
into  court  in  this  case  admits  that  the  action  is  rightly  brought. 
An  indictment  will  lie  against  a  corporation,  although  all  the  ordi- 
nary consequences  cannot  follow.  Various  instances  are  collected 
in  Kyd  on  Corporations,  Vol.  I.,  pp.  223-225,  where  trespass  has 
been  brought  against  a  corporation.  Other  authorities  are  men- 
tioned in  I  Wms.  Saund.  340,  n.  The  principle  that  a  corporation 
is  liable  in  tort  for  the  tortious  act  of  its  agent  done  in  its  ordinary 
service  is  further  carried  out  in  Smith  v.  The  Birmingham  Gas 
Co.,  I  A.  &  E.  526.  [Tindal,  Ch.  J.  The  process  is  the  same,  both 
in  case  and  in  trespass — ^namely,  by  attachment,  distress,  capias, 
and  outlawry.  If  case  will  lie,  it  is  difficult  to  see  why  trespass 
should  not  lie  also.] 

Talfourd,  Sergt.,  was  then  called  upon  to  support  the  rule,  and 
admitted  that  he  had  nothing  to  rely  upon  but  the  old  authorities ; 
and  that  in  Regina  v.  The  Birmingham  &  Gloucester  Railway  Co. 
the  court  of  Queen's  Bench  had  in  this  term  refused  to  quash  an 
indictment  against  a  corporation.  The  doctrine  in  Bro.  Abr., 
however,  is  imported  into  Com.  Dig.  tit.  Franchises  (F.  19). 

Tindal,  Ch.  J.  The  process  in  case  and  trespass  being  the 
same,  it  is  impossible  to  see  any  distinction  between  the  two  ac- 
tions. 

Per  Curiam.    Rule  discharged. 


GARRET  BROKAW  v,  THE  NEW  JERSEY  RAILROAD 

CO.  AND  Another. 

In  the  Supreme  Court  of  New  Jersey,  November  Term,  1867. 

[Reported  in  32  New  Jersey  Law  Reports  328.] 

In  trespass.    Demurrer  to  declaration. 

The  plaintiff  declared  against  the  defendant  for  removing  and 
ejecting  him,  with  force  and  arms,  etc.,  out  of  one  of  the  cars  of 
the  said  railroad  company,  while  he  was  traveling  in  said  car,  on 
the  road  of  said  company,  and  thereby  bruised  and  wounded  him, 
to  his  great  damage,  etc.  To  this  declaration  the  defendants  put 
in  a  general  demurrer,  which  was  argued  before  the  Chief  Jus- 
tice, and  Vredenburgh,  Woodiiull,  and  Depue,  JJ. 
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/.  W,  Scudder  for  the  defendants. 

H.  V,  Speer  for  the  plaintiff. 

Depue,  J.  The  declaration  in  this  case  charges  that  the  New 
Jersey  Railroad  and  Transportation  Co.,  by  their  servants  and 
William  Campbell,  the  other  defendant,  with  force  and  arms,  as- 
saulted the  plaintiff,  and  ejected  and  expelled  him  from  a  certain 
car  in  which  he  was  riding,  on  the  New  Jersey  Railroad,  and 
wounded,  bruised,  and  ill-treated  him. 

To  this  declaration  the  defendants  have  filed  a  general  demur- 
rer, and  upon  the  argument  two  questions  were  raised : 

First.  Whether  an  action  of  trespass,  for  an  assault  and  bat-  ^ 
tery,  can  be  maintained  against  a  corporation,*  and 

Second.  Whether  in  such  action  an  individual  can  be  joined  as 
a  co-defendant  with  a  corporation. 

In  the  earlier  cases  iFwas  held  that  an  action  of  trespass  could 
not  be  maintained  against  a  corporation  aggregate,  for  the  techni- 
cal reason  that  a  capias  and  exigent,  the  proper  process  in  actions 
of  trespass,  would  not  lie  against  a  corporation ;  but  this  technical 
objection  was  not  uniformly  yielded  to,  as  instances  of  actions  of 
trespass  against  corporations  are  to  be  met  with  as  early  as  the 
year  books  A.  &.  A.  Corp.  sec.  385 ;  notes  to  Maund  v,  Monmouth- 
shire Canal  Co.,  4  M.  &  G.  454.    As  corporations  became  more 
numerous  and  were  multiplied,  until  aggregated  capital,  seeking 
investment  for  the  purposes    of   business,  is  generally  invested 
under  acts  of  incorporation  to  protect  individuals  from  personal 
liability,  technical  objections  which  stood  in  the  way  of  subjecting 
corporations  to  actions  founded  on  torts  have  been  entirely  swept  / 
away,  and  corporations  have    been    held    liable    for    all    torts,  f 
the  same  as  individuals.     That  they  may  be  sue^  in  trover,  1 
case,  trespass  ^Mar^  clausum  f regit,  trespass  zn  et  armis,  and' 
ejectment,    is    abundantly    established    by    the    cases  cited  by  1 
Green,  C.  J.,  in  State  v.  The  Morris  and  Essex  Railroad  Co., ' 
3  Zab.  367. 

A  corporation  is  liable  for  injuries  resulting  from  neglect  to  ' 
repair  a  bridge,  where  the  obligation  to  repair  lies  on  them — : 
Ward  V.  The  Newark  and  Pompton  Turnpike  Co.,  Spenc.  323; 
for  obstructing  the  flow  of  water,  whereby  lands  are  overflowed — 
Tinsman  7/.  The  Belvidere  Delaware  Railway  Co.,  i  Dutcher  255  ; 
Chestnut  Hill  Turnpike  Co.  v,  Rutter,  4  S.  &  R.  6 ;  for  making  an 
unlawful  distress — Smith  zk  The  Birmingham  and  Staffordshire 
Gas  Light  Co.,  i  A.  &  E.  526;  for  deceit  and  fraudulent  repre- 
sentations— Fogg  V,  Griffon,  2  Allen  i ;  National  Exchange  Co. 
V,  Drew,  32  Eng.  L.  &  Eq.  i ;  Barwick  v.  The  English  Stock 
Bank,  L.  R.  2  Exch.  259;  for  fraud  in  issuing  spurious  stock — 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. — Ed. 
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N.  Y.  &  N.  H.  R.  R.  Co.  v,  Schuyler,  38  Barb.  534 ;  S.  C,  7  Tif- 
fany, 30;  for  wrongfully  and  maliciously  obstructing  a  party  in  his 
business — Green  v.  The  London  Omnibus  Co.,  7  C.  B.  N.  S.  290; 
for  maintaining  a  vexatious  suit — Goodspeed  v.  The  East  Had- 
dam  Bank,  22  Conn.  530 ;  for  a  malicious  libel — Whitfield  v.  The 
S.  E.  Railway  Co.,  E.  B.  &  E.  115 ;  Philadelphia  &  W.  &  B.  R.  R. 
Co.  V,  Quigley,  21  Howard,  202;  and  for  an  assault  and  battery 
and  false  imprisonment — Railway  Co.  v.  Broom,  6  Exch.  314; 
Chilton  V,  The  London,  etc.,  R.  Co.,  16  M.  &  W.  212 ;  Roe  z\  Rail- 
way Co.,  7  Exch.  ^6 ;  Seymour  v.  Greenwood,  6  H.  &  N.  359 ; 
Goff  V.  Great  Northern  R.  Co.,  3  E.  &  E.  672 ;  More  v.  The  Fitch- 
burg  R.  Co.,  4  Gray,  465 ;  Hewitt  v.  Swift,  3  Allen,  420 ;  Evans- 
ville  &  Crawfordville  R.  Co.  v.  Baum,  26  Ind.  70. 

And  generally  it  may  be  stated  that  a  corporation  is  liable 
civiliter  the  same  as  a  natural  person,  for  the  tortious  acts  of  its 
servants  or  agents,  in  the  course  of  their  employment,  committed 
by  the  authority  of  the  corporation,  express  or  implied,  whether 
such  acts  fall  within  the  designation  of  forcible,  negligent,  ma- 
licious, or  fraudulent  torts,  and  without  regard  to  the  form  of 
action  by  which  the  appropriate  remedy  is  sought.  Phila.  & 
Reading  Railroad  Co.  v,  Derby,  14  How.  486;  N.  Y.  &  N.  H. 
R.  R.  Co.  V,  Schuyler,  7  Tiffany,  30,  and  per  Davis,  J.,  on  p.  49 ; 
Bissel  V.  The  Michigan  Southern  Railroad  Co.,  22  N.  Y.  258; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Quigley,  21  How.  202;  per  Pol- 
lock, C.  B.,  Roe  V,  Railway  Co.,  7  Exch.  40;  Story  on  Agency, 
sec.  308. 

And  upon  the  trial,  the  question  whether  the  corporation  is 
liable  for  the  acts  of  its  servants  or  agents,  will  depend  upon  the 
same  principles  which  govern  the  liability  of  a  master  for  the 
acts  of  his  servants.  Where  it  is  sought  to  hold  the  master 
liable  for  the  trespass  of  his  servant,  the  rule  is  somewhat  different 
from  what  it  is  when  the  gist  of  the  action  is  negligence.  The 
distinction  is  tersely  stated  by  Parke,  B.,  in  Sharrod  v.  Railway 
Co.,  4  Exch.  585,  as  follows :  "  The  maxim,  '  Qui  facit  per  cdium 
facit  per  se/  renders  the  master  liable  for  all  the  negligent  acts  of 
the  servant  in  the  course  of  his  employments,  but  that  liability  does 
not  make  the  direct  act  of  the  servant  the  direct  act  of  the  master. 
Trespass  will  not  lie  against  him ;  case  will,  in  effect,  for  employing 
a  careless  servant,  but  not  trespass,  unless,  as  was  said  by  the  court 
in  Morley  7a  Gainsford,  2  H.  Bl.  412,  the  act  was  done  by  his  com- 
mand— that  is,  unless  either  the  particular  act  which  constituted 
the  trespass  is  ordered  to  be  done  by  the  principal,  or  some  act 
which  comprised,  or  some  act  which  leads  by  a  physical  necessity 
to  the  act  complained  of." 

If  the  trespass  was  committed  by  the  agent  of  the  company, 
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wilfully,  or  of  his  own  malice,  under  color  of  discharging  the 
duties  of  his  employment ;  or  if  he  has  departed  beyond  the  line 
of  his  duty  to  commit  a  tresspass,  the  company  will  not  be  liable. 
But  if  the  act  of  the  agent  was  authorized  by  the  rules  and  regula- 
tions of  the  company,  or  was  necessary  to  accomplish  the  pur- 
poses of  his  employment,  the  company  is  answerable,  even  for  the 
unnecessary  violence  of  the  agent.  Phila.  &  Reading  R.  Co.  v, 
Derby;  Seyman  z/.  Greenwood;  Railway  Co.  z/.  Brown;  Roe  v. 
Railway  Company ;  Hewitt  v.  Smith,  cited  above ;  Smith  on  Mas- 
ter and  Servant,  151 ;  Vanderbilt  v.  The  Richmond  Turnpike  Co., 
2  Corns.  479. 

In  considering  the  question  whether  the  agent  has  the  authority 
of  the  corporation,  so  as  to  make  it  answerable  for  his  act,  the  pur- 
poses for  which  the  company  was  incorporated  must  not  be  over- 
looked.   An  authority  given  even  by  the  board  of  directors,  in  ^- 
press  terms,  will  not,  in  all  cases,  be  the  authority  of  the  corpo- 
ration.    The    directors    arc    only    agents  themselves,  and  their 
[  powers  are  necessarily  limited  within    the    scope    of    the    pur- 
\  poses  for  which  the  corporation  was  created,  beyond  which  they 
\are  not  authorized  to  bind  the  corporation.    To  fix  the  liability  of 
a  corporation  for  the  tortious  act  of  one  of  its  employees,  done  in 
pbedience  to  the  commands  of  its  officers,  the  act  must  be  con- 
mected  with  the  transaction  of  the  business  for  which  the  com- 
/pany  was  incorporated.    If  the  directors  should  order  an  agent  to 
'take  a  person  out  of  his  house  and  beat  him,  the  corporation  could 
not  be  held  for  the  assault  and  battery;  or  if  the  directors  of  a 
banking  company  should  purchase  a  steamboat,  and  engage  in 
transporting  passenger^,  the  corporation  would  not  be  liable  for 
the  misfeasance' or  non-feasance  of  agents  employed  in  that  busi- 
•ness.    But  if  the  directors  of  a  corporation  having  power  to  hold 
lan3s  order  an  agent  to  enter  on  lands  and   take   possession 
of    them    for    the    legitimate  uses  of  the  company,  his  entry, 
if  unlawful,  will  be  the  trespass    of    the    corporation.     So    if 
the  directors,  acting  in  their  official  capacity,  adopt  rules  and 
regulations  for  the  transaction  of    the    corporate    business    of 
the  company,  and  provide  for  the  enforcement  of  such  rules  and 
regulations,  and  authorize  its  agents  or  servants  to  carry  them 
into  effect,  the  corporation  will  be  liable  for  the  acts  of  such  agents 
or  servants,  in  the  course  of  such  employment.    In  Railway  Co.  z'. 
f  Brown,  6  Exch.  325,  Patterson,  J.,  says :  "  An  action  of  trespass 
I  for  assault  and  battery  will  lie  against  a  corporation,  whenever 
/  the  corporation  can  authorize  the  act  done,  and  it  is  done  by  their 
L  authority;"  and  Erie,  Ch.  J.,  in  Green  z/.  The  London  Omnibus 
Xco.,  7  C.  B.  N.  S.  301,  says:   "  The  ground  of  demurrer  is  that 
the  declaration  charges  a  wilful  and  intentional  wrong,  and  that 
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the  defendants,  being  a  corporation,  cannot  be  guilty  of  such  a 
wrong,  and,  therefore,  the  action  will  not  lie.  But  the  whole  of 
the  acts  that  are  charged  against  the  defendants  are  acts  connected 
with  driving  vehicles,  and  the  defendants  are  a  company  incor- 
porated for  the  purpose  of  driving  omnibuses,  and,  therefore,  the 
acts  alleged  to  have  been  done  by  them  are  all  acts  which  are 
within  the  scope  and  object  of  their  formation." 

In  National  Exchange  Co.  v.  Drew,  the  fact  that  the  company 
is  benefited  by  the  transaction  in  which  the  fraud  was  committed 
is  assigned  as  a  reason  for  holding  it  liable  for  the  fraud  of  their 
directors. 

In  Phila.  &  W.  &  B.  R.  Co.  v,  Quigley,  the  libel  for  which 
the  corporation  was  held  answerable  was  contained  in  a  report 
made  by  the  directors  to  the  company  of  the  result  of  an  investiga- 
tion into  the  accounts  of  an  employee,  which  the  directors  had 
authority  to  investigate,  and  were  authorized  by  a  meeting  of  the 
stockholders  to  make  public.    See  also  2  Milliard  on  Torts,  473. 

The  demurrer  admits  that  the  servants  of  the  corporate  defend- 
ant had  competent  authority  to  commit  the  assault^and  battery, 
and  the  case  comes  directly  within  tlie  cases  aBbve  cited.  Whether, 
in  point  of  fact,  the  servants  of  the  company  had  such  authority, 
and  the  corporation  is  liable  for  their  acts,  is  a  question  of  fact, 
to  be  determined  at  the  trial. 

The  demurrer  is  overruled. 


.y 


L  '^ 


THE  FISHKILL  SAVINGS  INSTITUTION,  Respondent, 

V.  THE  NATIONAL  BANK  OF  FISHKIIJL  etjl^ 

Appellants.  ^o^^^^^^^^^'^'^^ 

In  the  Court  of  Appeals  of  New  York,  February  24,  1880. 

[Reported  in  80  New  York  Reports  162.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  affirming  a  judgment  in 
favor  of  plaintiflF,  entered  upon  the  report  of  a  referee.  (Reported 
below,  19  Hun,  354.) 

/    This  action  was  brought  to  recover  for  the  alleged  conversion 
f  certain  United  States  bonds. 

The  facts  appear  sufficiently  in  the  opinion. 

John  Thompson  and  Homer  A.  Nelson  for  appellants. 

Milton  A.  Fowler  and  William  S,  Eno  for  respondent. 

Dan  forth,  J.    Upon  the  facts  disclosed  by  the  record  I  think 
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the  case  is  with  the  respondent.  Bartow  was  the  cashier  of  the 
defendant,  the  National  Bank  of  Fishkill.  He  was  its  managing 
officer,  its  general  agent  in  business.  As  such  he  contracted  debts, 
and  borrowed  money,  during  a  series  of  years,  with  the  knowledge 
of  its  directorg^  and  with -their  consent  and  approbation.  He  was 
at  the  same  time'flie  plaintiff's~^treasuF€r.  in  T^arch,  1874,  the 
plaintiff  owned  the  bon^~tn  question.  The  defendant,  the  Na- 
tional Bank,  had  for  its  correspondent  in  New  York  the  Merchants* 
Exchange  National  Bank.  In  the  latter  part  of  March  or  first  of 
April,  1874,  Bartow  possessed  himself  of  the  plaintiff's  bonds,  and 
in  the  name  of  the  Bank  of  Fishkill,  and  as  its  cashier,  pledged 
them  with  the  Merchants'  Exchange  National  Bank  as  collateral 
for  advances  made  and  to  be  made  to  the  Fishkill  Bank.  Upon 
the  faith  of  this  security  the  latter  bank,  in  the  usual  and  ordinary 
course  of  business,  continued  to  draw  upon  the  former,  until  in 
July,  1874,  its  indebtedness  amounted  to  upward  of  $60,000.  On 
the  thirty-first  day  of  that  month  the  Merchants'  Bank  loaned  to 
the  Fishkill  Bank  $60,000  upon  the  security  of  the  bonds,  and  the 
sum  so  loaned  was  applied  to  the  payment  of  so  much  of  its  in- 
debtedness. Subsequently  this  loan  was  paid  up.  The  Fishkill 
Bank  also  dealt  with  the  banking  firm  of  Wilmerding,  Duer  & 
Co.,  and  on  the  7th  day  of  June,  1875,  Bartow,  in  his  capacity  of 
cashier,  took  the  bonds  from  the  Merchants'  Bank,  and  in  the 
name  of  the  Fishkill  Bank,  and  as  its  cashier  pledged  them  with 
that  firm  as  collateral  security  for  the  payment  of  the  account  of 
the  bank  and  for  further  advances  to  be  made  to  it.  In  January, 
1876,  he  repossessed  himself  of  the  bonds  by  furnishing  other 
security  of  the  property  of  the  Fishkill  Bank,  and  restored  them 
to  the  Savings  Institute.  If  nothing  more  had  been  done,  it  is 
obvious  that  although  a  conversion  had  taken  place,  for  which 
an  action  might  even  then  have  been  maintained,  the  recovery 
would  have  been  nominal.  But  on  the  31st  of  January,  1876, 
Bartow,  as  cashier  of  the  defendant,  and  in  its  name,  and  on  its 
account  returned  the  bonds  to  the  banking  firm,  then  doing  busi- 
ness under  the  name  of  Wilmerding  &  McCandless,  and  took  back 
the  security  which  he  had  put  in  the  place  of  the  bonds.  Further 
advances  were  made  by  that  firm  to  the  bank  in  the  usual  course 
of  business,  so  that  in  September,  1876,  they  owed  the  firm  $116,- 
568.16,  and  the  latter  held  as  collateral  security  therefor  the  bonds 
in  question  and  other  security,  amounting  in  all  to  $118,000.  The 
bonds  were  subsequently  sold  by  this  firm  or  its  successor  in  pur- 
suance of  the  conditions  of  the  pledge,  and  the  entire  proceeds 
placed  to  the  credit  of  the  National  Bank  of  Fishkill.  In  all  these 
matters  Bartow  was  acting  for  the  bank,  as  its  managing. pf- 
ficer  and  in  its  name.    He  exceeded  his  authority  only  when  he 
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appropriated  the  plaintiff's  bonds  to  the  defendant's  benefit.  It  is 
this  which  constitutes  the  conversion  on  which  the  plaintiff  relies. 
Undoubtedly  he  was  personally  liable  for  it.  The  complaint  states 
the  conversion  to  have*^een  ty  the  bank.  In  support  of  that  aver- 
ment it  is  now  alleged  that  the  above  facts  show  a  conversion  by 
Bartow,  the  cashier,  committed  by  him  in  the  course  of  his  con- 
duct of  the  bank's  business,  and  that  therefore  the  cause  of  action 
is  made  out.  Such  is  in  effect  the  finding  of  the  referee.  It  is  in 
general  words  "  that  on  January  31,  1876,  the  bank  took  from  the 
plaintiff,  without  its  knowledge  or  consent,  and  wrongfully  con- 
verted to  its  own  use,  bonds  of  the  par  value  of  $60,000,  but  of 
the  value  at  the  time  of  said  conversion  of  $70,800."  No  other 
finding  was  made  as  to  any  fact  relating  to  it,  nor  was  any  request 
made  for  further  findings.  The  defendant  moved  for  a  non-suit, 
and  by  that  motion,  and  an  exception  to  the  above  conclusion,  the 
question  is  presented  whether  the  bank  is  answerable  for  the  cash- 
ier's fund.  The  general  rule  makes  the  principal  liable  for  such 
wrong  of  the  agent  as  is  committed  in  the  course  of  his  employ- 
ment, and  for  the  benefit  of  the  principal,  and  this  is  so,  although 
no  express  command  or  privity  is  proven.  Barwick  v.  English 
Joint- Stock  Bank,  L.  R.  2  Exch.  259.  There  the  manager  of  the 
bank  had  induced  the  plaintiff  to  supply  J.  D.,  a  customer  of  the 
bank,  with  oats  on  credit,  for  carrying  out  a  government  contract, 
and  to  effect  this  gave  the  plaintiflF  a  written  guarantee  that  J.  D.'s 
check  on  the  bank  in  plaintiff's  favor,  in  payment  for  the  oats 
supplied,  should  be  paid  on  receipt  of  the  government  money,  in 
priority  to  any  other  payment  "  except  to  this  bank."  J.  D.  was 
then  indebted  to  the  bank  to  the  amount  of  £12,000,  but  this  fact 
was  not  known  to  the  plaintiff,  nor  was  it  communicated  to  him 
by  the  manager.  The  plaintiff  thereupon  supplied  the  oats  to  the 
value  of  £1227.  The  government  money,  amounting  to  £2676, 
was  received  by  J.  D.  and  paid  into  the  bank,  but  J.  D.'s  check 
for  the  price  of  the  oats,  drawn  on  the  bank  in  favor  of  the  plain- 
tiff, was  dishonored  by  the  defendant,  who  claimed  to  retain  the 
whole  sum  of  £2676  in  payment  of  J.  D.'s  debt  to  it.  The  plaintiflF 
brought  an  action  against  the  bank  for  false  representation,  and 
it  was  held  that  the  bank  was  liable  for  the  fraud  of  the  manager. 
its  agent,  and  also  that  in  the  pleadings  it  was  well  described  as 
the  fraud  of  the  bank.  This  was  concurred  in  by  all  the  judges 
of  the  Court  of  Exchequer  as  within  settled  principle  and  ad- 
judged cases.  And  the  case  itself  is  cited  with  approbation  by  the 
judge  delivering  the  opinion  in  Mackay  v.  The  Commercial  Bank 
of  New  Brunswick,  L.  R.  5  Privy  Council  Apps.  394,  and  the 
doctrine  above  adverted  to  reiterated,  the  court  saying  "  there  is 
no  distinction  between  the  case  of  fraud  and  the  case  of  anv  other 
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wrong ; "  and  both  cases  hold  that  an  action  of  deceit  may  be 
maintained  against  a  company,  whether  incorporated  or  not  incor- 
porated, in  respect  of  the  fraud  of  its  agent.  The  principle  which 
controlled  those  decisions,  and  the  cases  themselves,  are,  I  think, 
in  point  upon  the  one  before  us.  Bartow  possessed  himself  of 
the  bonds  by  breach  of  trust  or,  as  the  appellant  claims,  by  theft. 
It  was  to  aid  the  bank,  and  to  use  them  for  its  benefit.  The  man- 
ager of  the  bank  in  the  first  case  cited  made  use  of  fraud  or  false 
pretenses.  The  intention  and  the  result  were  the  same  in  each 
case.  The  property  of  another  was  obtained  wrongfully,  and  the 
application  of  it  was  the  same,  to  the  benefit  of  the  principal.  If 
there  is  a  distinction,  it  is  not  other  or  different  from  that  which 
is  pointed  out  between  larceny  and  false  pretenses,  a  technical 
one,  affecting  the  criminal,  but  not  varying  the  right  of  the  party 
who  has  been  wronged  to  compensation  or  restoration  of  the  prop- 
erty obtained  from  him.  The  same  doctrine  is  held  in  Johnston  z{. 
Southwestern  Railroad  Bank,  3  Strobart,  S.  Car.  R.  263.  The 
bank,  by  the  fraud  of  its  agent,  obtained  certain  assets  as  security 
for  its  liabilities  through  another  bank,  and  it  was  held  that  it 
was  bound  to  make  good  the  representations  of  its  agent,  and  to 
answer  positively  for  his  acts,  and  so  was  bound  for  the  assets 
in  the  same  manner  as  if  they  had  been  received  by  itself.  To  the 
same  effect  are  the  decisions  heretofore  made  by  this  court.  They 
establish  that  a  corporation  is  liable  for  the  consequences  of  its 
wrongful  acts  and  omissions  and  for  the  acts  of  its  agents  while 
engaged  in  the  business  of  their  agency  to  the  same  extent  and 
under  the  same  circumstances  as  natural  persons.  They  illustrate 
the  familiar  principle  that  though  a  principal  is  not  liable  crimina- 
liter  for  the  conduct  of  his  agent,  he  is  responsible  civiliter  for  all 
acts  done  by  him  in  the  course  of  his  employment  lalKHjOlind  by 
his  fraud  whether  he  concurred  in  it  or  not.  For  acts  wholly 
foreign  to  the  business,  in  whrdrthe  agent  is  engaged  the  principal 
is  not  bound.  But  that  cannot  be  extrinsic  to  his  emplo)mient 
which  is  adopted  as  a  means  of  accomplishing  the  object  of  his 
agjency.  N.  Y.  &  N.  H.  R.  R.  Co.  v,  Schuyler,  34  N.  Y.  30; 
Hoiaen  V,  N.  Y.  &  Erie  Bank,  72  id.  286.  I  do  not  think  the  case 
for  the  plaintiff  would  be  any  stronger  if  the  actual  concurrence 
of  the  directors  in  the  cashier's  fraud  was  established.  If  they 
were  ignorant  of  it,  it  is  because  they  omitted  the  performance  of 
official  duty,  and  so  were  not  less  bound  than  if  the  ignorance  was 
intentional,  that  they  or  the  bank  they  represent  might  profit  by  it. 
This  the  law  will  not  tolerate.  Kennedy  v.  Green,  3  M.  &  K.  699. 
There  is  indeed  evidence  which  permits  an  inference  that  the 
president  of  the  bank  was  informed  of  the  use  being  made  of  the 
bonds  while  they  were  in  pledge  to  the  Merchants'  Bank,  and  sub- 
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sequently  and  in  January,  1877,  that  the  board  of  directors  were 
informed  of  the  use  which  had  been  made  of  them  through  the 
banking  firm,  but  they  neither  restored  them  nor  made  compensa- 
tion. This,  however,  need  not  be  relied  upon,  for  it  is  apparent 
that  the  least  degree  of  that  diligence  and  care  to  the  exercise  of 
which  the  directors  of  the  bank  were  bound  by  the  simplest  obli- 
gation of  duty,  would  have  disclosed  to  them  the  large  outstand- 
ing indebtedness  of  the  bank  and  the  means  adopted  by  Bartow 
to  carry  it  along.  The  defendant  should  be  treated  as  if  they  had 
made  the  inquiry  and  ascertained  the  fact.  New  Hope  &  Delaware 
Bridge  Co.  v.  Phoenix  Bank,  3  Comst.  156.  Indeed,  a  direct 
resolution  of  the  board  of  directors,  leading  their  cashier's  steps 
in  the  direction  which  they  took,  would  be  no  more  convincing  of 
their  moral  participation  in  the  wrong  done  than  is  the  indiffer- 
ence and  heedlessness  to  their  own  duties  through  which  alone  he 
was  able  to  perpetrate  the  fraud.  He  was  the  general  manager 
of  the  bank,  he  was  to  see  to  its  finances,  and  look  to  and  maintain 
its  credit.  Without  these,  there  could  be  no  corporate  existence. 
To  secure  and  perpetuate  this  was  the  end  pointed  out ;  the  means 
were  left  to  his  discretion.  In  such  a  case  the  principal  is  bound 
not  only  as  to  the  end  but  the  means  also.  Johnston  v.  S.  W.  R.  R. 
Bank ;  Mackay  v.  Commercial  Bank  of  New  Brunswick ;  Barwick 
V,  English  Joint  Stock  Bank;  Holden  v.  N.  Y.  and  Erie  Bank, 
supra.  It  is  true  he  had  no  authority  to  commit  a  fraudulent  act ; 
none  to  take  the  bonds  from  the  plaintiff.  But  he  had  authority 
to  transact  the  business  with  the  banking  firm,  in  the  course  of 
which  he  disposed  of  the  bonds  for  the  benefit  of  the  defendant, 
and  in  prosecuting  its  business.  Then,  when  he  pledged  the  plain- 
tiff's bonds  to  secure  money,  or  credit  for  the  defendant,  he  rep- 
resented the  defendant;  for,  as  we  said  in  the  case  of  Holden, 
supra,  "the  subject  matter  of  his  agency  was  the  conduct  and 
direction  of  the  affairs  of  the  bank,"  and  his  knowledge  of  the  in- 
strumentality employed  was  notice  to  the  bank.  This  is  so  by  the 
well-established  rule,  that  notice  to  the  agent  is  notice  to  the  prin- 
cipal. It  is  objected  that  the  action  should  have  been  for  money 
had  and  received,  and  not  in  tort.  I  am  not  sure  that  such  an 
action  would  have  lain ;  but  however  that  may  be,  I  think  this  ac- 
tion was  well  brought.  Beach  v,  Fulton  Bank,  7  Cow.  485.  was 
trover  against  the  corporation,  and  it  was  sustained.  Upon  prin- 
ciple it  should  be  so.  Yarborough  v.  Gov.,  etc.,  of  Bank  of  Eng- 
land, 16  East,  6;  Gray  v.  Pres't,  etc.,  Portland  Bank,  3  Mass.  364. 
The  wrong  in  this  case  was  committed  for  the  benefit  of  the  de- 
fendant. Its  purpose  was  to  put  the  bank  in  funds,  and  however 
Bartow  may  have  brought  about  the  necessity  for  resorting  there- 
to, its  proximate  object  was  to  relieve  the  bank.     The  bank  had 
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the  entire  avails  of  the  property  converted.  Moreover,  it  ratified 
and  adopted  the  wrong,  when  it  secured  its  fruits.  Bennett  v. 
Judson,  21  N.Y.  238.  But  if  it  had  been  otherwise  it  would  be 
unjust  to  the  plaintiff  to  measure  its  damages  by  the  sum  actually 
received  by  the  defendant,  rather  than  by  the  value  of  the  property, 
and  to  this  end  again  may  be  cited  Holden  v,  N.  Y.  and  Erie 
Bank,  supra,  "  As  it  (the  bank)  was  at  liberty  to  refuse  to 
take  the  deposit  from  him,  as  it  was  its  duty  to  decline  arty  advan- 
tage thus  proffered  it,  by  taking  it  and  receiving  the  advantage — 
knowing  the  transaction  to  be  wrong  and  fraudulent — it  became 
a  party  to  it,  and  liable  in  an  action  for  restoration."  These 
views  are  an  answer  to  the  appellant's  position,  that  a  counter- 
claim should  be  allowed,  for  if  the  action  is  well  brought  there 
could  be  none.  I  have,  moreover,  examined  the  evidence,  and 
find  none  which  in  any  form  of  action  would  establish  it.  The 
evidence  warrants  the  finding  of  fact  made  by  the  referee,  and 
upon  that  finding  the  judgment,  according  to  just  rules  of  law, 
was  rendered.     I  think  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


THE  NEW  YORK,  LAKE  ERIE  &  WESTERN  RAILWAY 
CO.  V,  WILLIE  HARING,  by  His  Next  Friend. 

In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  March 

Term,  1885. 

[Reported  in  47  New  Jersey  Law  Reports  137.] 

On  error  to  the  Supreme  Court. 

This  case  was  tried  at  the  September  Term,  1884,  of  the  Hud- 
son Circuit  Court,  before  Knapp,  J.,  and  a  jury,  and  a  verdict  ren- 
dered for  the  plaintiff  below,  Haring,  for  the  sum  of  $1000,  and 
judgment  being  entered  thereon,  a  writ  of  error  was  brought  to 
this  court. 

Cortlandt  &  R.  W,  Parker  for  the  plaintiff  in  error. 

R,  B,  Seymour  for  the  defendant  in  error. 

Beasley,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  injury 
for  which  this  suit  was  brought  was  an  alleged  unauthorized 
ejection  from  a  horse  railroad  car  that  was  running  at  the  time  on 
the  road  of  a  corporation  known  as  the  Pavonia  Horse  Railroad. 
There  was  evidence  tending  to  show  that,  at  the  time  in  question, 
the  plaintiff  in  error  was  using  this  road  and  running  the  cars 
over  it  in  charge  of  its  own  agents,  and  was  receiving  the  profits 
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arising  from  the  business ;  and  it  was  properly  left  to  the  jury  to 
find  whether  such  usufruct  of  such  road  existed.  Nevertheless, 
the  counsel  of  the  defendant  below  insisted  and  asked  the  judge 
to  charge  the  jury  to  find  against  the  action  even  though  they 
should  be  of  opinion  that  his  client  was  thus  engaged  in  the  speci- 
fied business.  The  ground  assigned  was  that  the  plaintiff  in  error 
could  not  legally  undertake  the  employment  in  question,  not  hav- 
ing been  vested  with  the  requisite  franchise,  and  that  consequently 
it  was  not,  in  its  corporate  capacity,  liable  for  any  of  the  conse- 
quences of  such  employment. 

But  the  doctrine  of  ultra  z'/rf^^dpes jiot^appl^.  to  torts  of  this 
nature.  It  would  indeed  be  an  anomalous  result  in  legal  science  if 
a  corporation  should  be  permitted  to  set  up  that  inasmuch  as  a 
branch  of  the  business  prosecuted  by  it  was  wrongful,  therefore  all 
the  special  wrongs  done  to  individuals  in  the  course  of  it  were 
remediless.  But  in  such  situations  corporate  bodies,  like  individ- 
uals, cannot  take  advantage  of  their  own  wrongjnr  way  of  defense. 
If  corporations  are  not  to  be  held  responsible  for  m juries  to  per- 
sons done  in  the  transaction  of  a  series  of  wrongful  acts,  such  an 
immunity  would  have  a  wide  scope.  All  wrongs  done  by  such 
bodies  are,  in  a  sense,  ultra  vires,  and  if  the  want  of  a  franchise  to 
do  the  tortious  act  be  a  defense,  then  corporations  have  a  dispensa- 
tion from  liability  for  these  acts  peculiar  to  themselves. 

There  does  not  appear  to  have  been  much  discussion  of  this 
subject,  but  a  case  decided  by  the  Supreme  Court  of  Tennessee  if 
directly  on  the  point.  The  precedent  referred  to  is  reported  in 
53  Tenn.  634,  and  is  entitled  Hutchinson  v.  Western  &  Atlantic 
R.  R.  Co.  It  was  an  action  against  a  corporation  for  damages  oc- 
casioned by  the  negligence  of  its  employees.  It  appeared  that  the 
railroad  company  was,  without  authority,  running  a  line  of  steam- 
ers, and  the  plaintiff  had  been  hurt  by  the  mismanagement  of  one 
of  them.  The  defense  of  ultra  vires  was  interposed  in  that  case, 
as  in  the  present,  but  it  was  rejected  on  the  ground  that  such  doc- 
trine had  no  application  to  torts  of  that  character. 

This  exception*  cannot  prevail. 

The  judgment  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dixon, 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Brown,  Cole, 
Paterson,  J  J. 

For  reversal — None. 


^  Only  so  much  of  the  opinion  is  given  as  relates  to  this  exception. — Ed. 
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SALT  LAKE  CITY  v.  HOLLISTER,  Collector. 
In  the  Supreme  Court  of  the  United  States,  May  10,  1886. 

[Reported  in  118  United  States  Reports  256.] 

Franklin  S.  Richards  for  plaintiff  in  error.  Benjamin  Sheeks 
and  /.  L.  Rawlins  were  with  him  on  the  brief. 

Mr.  Solicitor  General  for  defendant  in  error. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  the  city  of  Salt  Lake  to  recover 
of  HoUister  the  sum  of  $12,057.75  illegally  exacted  by  him  as 
collector  of  internal  revenue  for  the  district  of  Utah  from  the 
city  for  a  special  tax  upon  spirits  alleged  to  have  been  distilled  by 
said  city,  and  not  deposited  in  the  bonded  warehouse  of  the 
United  States  by  plaintiff  as  required  by  law. 

Plaintiff  alleges  that,  under  threat  of  selling  sufficient  prop- 
erty of  the  city  to  pay  said  tax,  it  paid  the  sum  demanded  under 
protest,  appealed  to  the  Commissioner  of  Internal  Revenue,  who 
failed  and  neglected  to  make  any  decision  or  to  refund  the  money, 
and  after  six  months'  waiting  this  suit  was  brought. 

To  the  petition  the  defendant  made  the  following  answer: 

"Now  comes  the  defendant  in  the  above-entitled  cause,  O.  J. 
Hollister,  and  for  answer  to  the  plaintiff's  complaint  admits  that 
the  plaintiff  is  a  public  municipal  corporation  created  and  organ- 
ized under  and  by  virtue  of  the  laws  of  the  Territory  of  Utah,  and 
that  it  has  continued  to  be  such  a  corporation  since  its  organiza- 
tion in  February,  1850,  and  that  the  defendant  was  at  the  time 
mentioned,  and  as  alleged  in  plaintiff's  complaint,  and  still  is,  the 
acting  United  States  collector  of  internal  revenue  for  the  district 
of  Utah. 

"Defendant  admits  that  in  June,  a.  d.  1876,  the  United  States 
Commissioner  of  Internal  Revenue  set  down  to  and  assessed 
against  the  plaintiff  a  gallon  tax  of  ten  thousand  seven  hundred 
and  sixty  dollars  upon  spirits  distilled  by  said  plaintiff  at  various 
times  between  the  2d  day  of  March,  a.  d.  1867,  and  the  26th 
day  of  August,  a.  d.  1868,  and  not  deposited  in  the 
bonded  warehouse  of  the  United  States  by  the  plaintiff,  as  re- 
quired by  law,  but  denies  that  said  gallon  tax  was  illegally  or  er- 
roneously set  down  to  or  assessed  against  the  plaintiff  by  said 
Commissioner  of  Internal  Revenue,  and  avers  that  the  plaintiff, 
during  all  the  time  for  which  said  assessment  was  made,  was 
actually  engaged  in  distilling,  producing,  and  dealing  in,  as  dis- 
tiller, said  spirits  so  assessed,  and  said  assessment  of  said  gallon 
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tax  was  made  upon  distilled  spirits  actually  produced  by  the 
plaintiff,  and  upon  which  plaintiff  had  not  paid  the  gallon  tax  re- 
quired by  law,  said  spirits  not  having  been  deposited  in  the  bond- 
ed warehouse  of  the  United  States  by  the  plaintiff,  as  required  by 
law,  but  taken  from  said  distillery  by  the  plaintiff,  after  having 
been  produced  and  distilled  as  aforesaid,  and  sold  by  said  plaintiff, 
and  the  proceeds  of  said  sale  turned  into  the  treasury  of  the 
plaintiff. 

"Said  plaintiff,  during  all  the  time  it  operated  said  distillery, 
and  especially  from  said  2d  day  of  March,  1867,  to  said  26th  day 
of  August,  1868,  was  distilling  and  producing  spirits  as  afore- 
said, and  receiving  and  appropriating  the  benefit  arising  there- 
from. 

"Defendant  further  alleges  that  the  plaintiff,  during  the  time 
mentioned  in  plaintiff's  complaint,  regularly  reported  and  paid  to 
the  collector  of  internal  revenue  of  the  United  States  the  gallon 
tax  due  upon  a  quantity  of  spirits  distilled  and  produced  by 
plaintiff,  but  that  plaintiff  neglected  to  report  all  of  the  spirits  it 
actually  produced  and  distilled,  and  for  and  upon  which  the  said 
gallon  tax  was  due  and  owing  to  the  United  States,  and  that  the 
tax  so  assessed  as  aforesaid  is  the  tax  due  upon  the  spirits  pro- 
duced and  distilled  in  excess  of  the  amount  so  reported  by  said 
plaintiff,  and  upon  which  no  tax  was  ever  assessed  and  collected 
up  to  the  time  of  the  payment  mentioned  in  plaintiff's  complaint, 
and  hereinafter  stated. 

"Defendant,  answering,  admits  that  the  list  containing  the  said 
gallon  tax  assessed  by  the  Commissioner  of  Internal  Revenue  of 
the  United  States  was  placed  in  the  hands  of  this  defendant  as 
collector  of  internal  revenue. 

"And  defendant  alleges  that  said  plaintiff  having  engaged  in 
the  business  of  distilling  and  producing  spirits  as  aforesaid,  and 
said  tax  having  been  assessed  by  the  Commissioner  of  Internal 
Revenue  as  aforesaid  and  placed  in  the  hands  of  the  defendant,  as 
collector  of  internal  revenue,  for  collection,  it  became  and  was 
his  duty  as  such  collector  to  collect  said  tax. 

"Defendant  denies  that  he  knew  that  said  gallon  tax,  so  as- 
sessed as  aforesaid,  was  erroneous  and  illegal,  and  avers  that  said 
tax  was  legal  and  correct,  and  was  assessed  and  collected  because 
plaintiff  was  liable  to  said  tax. 

"Defendant  admits  that  he  did  threaten  to  seize  and  sell  the 
property  of  plaintiff  to  pay  said  tax,  as  alleged  by  plaintiff,  and 
that  the  plaintiff  on  the  14th  day  of  August,  1877,  paid  the  de- 
fendant the  amount  of  the  gallon  tax,  with  interest  which  had 
accrued  thereon  from  the  date  of  said  assessment",  but  for  what 
reason  plaintiff  paid  defendant  said  gallon  tax  defendant  is  not  ad- 
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vised,  and  upon  that  subject  has  no  knowledge,  information,  or 
belief,  and  therefore  cannot  answer." 

A  demurrer  to  the  answer  was  overruled,  and  the  plaintiff 
refusing  to  plead  further,  a  judgment  was  rendered  for  the  de- 
fendant, which  was  affirmed  on  appeal  to  the  Supreme  Court  of 
the  Territory. 

It  will  be  perceived  that  this  demurrer  admitted  that  the 
plaintiff,  The  City  of  Salt  Lake,  had  been  for  a  period  of  about 
eighteen  months  engaged  in  the  business  of  distilling  and  pro- 
ducing spirits  and  selling  the  same,  and  placing  the  proceeds  of 
the  sale  in  its  treasury.  That  during  this  time  the  plaintiff  made 
regular  reports  as  to  the  quantity  produced,  and  paid  the  tax 
on  the  amounts  so  reported.  But  that  while  it  thus  operated 
said  distillery,  it  failed  and  neglected  to  report  all  the  spirits 
which  it  produced,  and  the  tax  assessed  and  collected,  and  which 
the  present  suit  is  brought  to  recover  back,  was  for  the  spirits 
of  which  no  report  was  made. 

The  Commissioner  of  Internal  Revenue  having  assessed 
plaintiff  for  these  distilled  spirits  and  placed  the  assessment  in 
the  hands  of  defendant,  he,  as  a  means  of  collecting  the  tax, 
did  threaten  to  seize  and  sell  property  of  plaintiff,  whereupon 
plaintiff  paid  the  sum  mentioned. 

It  would  seem  that  this  unqualified  admission  that  the  city 
was  actually  engaged  in  the  business  of  distilling  spirits  liable 
to  taxation,  and  replenishing  her  treasury  with  the  profits  aris- 
ing from  the  operation,  ought  to  be  a  justification  of  the  offi- 
cer who  collected  the  tax  due  for  the  spirits  so  distilled.  And 
this  argument  is  all  the  stronger,  since  the  city  acknowledged  its 
liability  as  a  distiller  by  paying  voluntarily  the  tax  due  on  the 
larger  part  of  the  spirits  produced. 

But  while  the  city  does  not  deny  the  actual  fact  of  distillation, 
and  of  fraudulent  returns  by  it,  it  denies  the  whole  affair  by  argu- 
ment. It  says  that,  though  it  is  very  true  the  city  did  distil  spir- 
its, did  sell  them,  and  did  receive  the  money  into  its  treasury,  it^ 
cannot  be  held  liable  for  this  because  it  had  no  legal  power  to  do 
so.  Its  want  of  corporate  authority  to  engage  in  distilling  is  to 
be  received  as  conclusive  evidence  that  it  did  not  do  so,  while  by 
the  pleading  it  is  admitted  that  it  did.  Because  there  was  no 
statute  which  authorized  it  as  a  city  of  Utah  to  distil  spirits,  it 
could  engage  in  this  profitable  business  to  any  extent,  without 
paying  the  taxes  which  the  laws  of  the  United  States  require  of 
everyone  else  who  did  the  same  thing. 

If  the  Territory  of  Utah  had  added  to  its  other  corporate 
powers  that  ofrnaking  and  selling  distilled  spirits,  then  the  city 
would  be  liable  to  the  tax,  but,  because  it  had  no  such  power  by 
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/  law,  it  could  do  it  without  any  liability  for  the  tax  to  the  United 
States  or  to  any  one  else. 

It  would  be  a  fine  thing,  if  this  argument  is  good,  for  all  dis- 
tillers to  organize  into  milling  corporations  to  make  flour,  and 
proceed  to  the  more  profitable  business  of  distilling  spirits,  which 
would  be  unauthorized  by  their  charters  or  articles  of  incorpora- 
tion; for  they  would  thus  escape  taxation  and  ruin  all  competitors. 

It  IS  said  that  the  acts  done  are  not  the  acts  of  the  city,  but 
of  its  officers  or  agents  who  undertook  to  do  them  in  its  name. 
This  would  be  a  pleasant  farce  to  be  enacted  by  irresponsible  par- 
ties, who  give  no  bond,  who  have  no  property  to  respond  to  civil 
or  criminal  suits,  who  make  no  profit  out  of  it,  while  the  city 
grows  rich  in  the  performance.  It  is  to  be  taken  as  a  fair  infer- 
ence on  this  demurrer  that  all  that  the  city  might  have  done  was 
done  in  establishing  this  business.  The  officers  who,  it  is  said, 
did  this  thing,  must  be  supposed  to  have  been  properly  appoint- 
ed or  elected.  Resolutions  or  ordinances  of  the  governing  body 
of  the  city  directing  the  establishment  of  the  distillery  and  furnish- 
ing money  to  buy  the  plant,  must  be  supposed  to  have  been 
passed  in  the  usual  mode.  Everything  must  have  been  done 
under  the  same  rules  and  by  the  same  men  as  if  it  were  a  hospital 
or  a  town  hall.  If  the  demurrer  had  not  admitted  this,  it  could 
no  doubt  have  been  proved  on  an  issue  denying  it 

But  the  argument  is  unsound  that  whatever  is  done  by  a  cor- 
poration in  excess  of  the  corporate  powers,  as  defined  by  its  char- 
ter, is  as  though  it  was  not  done  at  all.  A  railroad  company 
authorized  to  acquire  a  right  of  way  by  such  exercise  of  the  right 
of  eminent  domain  as  the  law  prescribes,  which  undertakes  to 
and  does  seize  upon  and  invade,  by  its  officers  and  servants,  the 
land  of  a  citizen,  makes  no  compensation,  and  takes  no  steps  for 
the  appropriation  of  it,  is  a  naked  trespasser,  and  can  be  made  re- 
sponsible for  the  tort.  It  had  no  authority  to  take  the  man's  land 
or  to  invade  his  premises.  But  if  the  governing  board  had  di- 
rected the  act  the  corporation  could  be  sued  for  the  tort,  in  an 
action  of  ejectment,  or  in  trespass,  or  on  an  implied  assumpsit  for 
the  value  of  the  land.  A  plea  of  ultra  vires  in  this  case  would 
be  no  defense. 

The  truth  is,  that,  with  the  great  increase  in  corporations  in 
very  recent  times,  and  in  their  extension  to  nearly  all  the  business 
transactions  of  life,  it  has  been  found  necessary  to  hold  them  re- 
sponsible for  acts  not  strictly  within  their  corporate  powers,  but 
done  in  their  corporate  name,  and  by  corporation  officers  who 
were  competent  to  exercise  all  the  corporate  powers.  When 
such  acts  are  not  founded  on  contract,  but  are  arbitrary  exercises 
of  power  in  the  nature  of  torts,  or  are  quasi-criminal,  the  cor- 
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poration  may  be  held  to  a  pecuniary  responsibility  for  them  to  the 
party  injured. 

This  doctrine  was  announced  by  this  court  nearly  thirty  years 
ago  in  a  carefully  prepared  opinion  by  Campbell,  J.,  in  the 
case  of  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Co.  V,  Quigley,  21  How.  202.  That  was  an  action  for  libel  by 
Quigley  against  the  company  for  the  publication  of  a  letter  ad- 
dressed to  the  company  in  the  course  of  an  investigation  by  its 
directors  in  regard  to  the  conduct  of  some  of  its  subordinates. 
This  letter  contained  statements  in  regard  to  plaintiffs  skill  and 
capacity  as  a  mechanic  very  disparaging  in  that  respect.  This, 
with  much  other  testimony,  was  printed  and  published  by  the 
board  of  directors,  and  the  court  decided  that  the  corporation 
could  be  held  liable  for  the  publication.  The  argument  that  only 
the  individuals  who  ordered  the  publication  could  be  made  re- 
sponsible was  urged  then  as  here,  but  the  court  held  that  if  it 
was  a  libel  the  corporation  was  responsible  for  it  in  damages. 

It  was  also  insisted  that  the  existence  of  malice  was  a  neces- 
sary element  in  the  action  for  libel,  and  that  the  abstract  entity 
which  constituted  a  corporation  was  incapable  of  malice,  which 
could  only  be  predicated  of  the  officers  who  ordered  the  publica- 
tion. This  was  likewise  overruled,  and  it  was  held  that  if  the  act 
implied  malice,  the  corporation  was  liable  for  it. 

The  whole  question  was  very  fully  considered.  We  can  here 
do  no  more  than  make  a  single  extract  from  the  able  opinion. 
After  examining  the  authorities,  it  was  said :  "  With  much  wari- 
ness, and  after  close  and  exact  scrutiny  into  the  nature  of  their 
constitution,  have  the  judicial  tribunals  determined  the  legal  re- 
lations which  are  established  for  the  corporation  by  their  gov- 
erning body  and  their  agents,  with  the  natural  persons  with  whom 
they  are  brought  into  contact  or  collision.  The  result  of  the 
cases  is  that  for  acts  done  by  the  agents  of  a  corporation,  either 
in  contractu  or  in  delicto,  in  the  course  of  its  business  and  of  their 
employment,  the  corporation  is  responsible  as  an  individual  is  re- 
sponsible under  similar  circumstances.  At  a  very  early  period 
it  was  decided  in  Great  Britain,  as  well  as  in  the  United  States, 
that  actions  might  be  maintained  against  corporations  for  torts; 
and  instances  may  be  found  in  the  judicial  annals  of  both  coun- 
tries of  suits  for  torts  arising  from  the  acts  of  their  agents,  of 
nearly  every  variety." 

In  the  case  of  Reed  v.  Home  Savings  Bank,  130  Mass.  443, 
445,  the  bank  was  held  liable  to  an  action  for  malicious  prosecu- 
tion. The  court  said:  "It  is  too  late  to  discuss  the  question,  once 
much  debated,  whether  a  corporation  can  commit  a  trespass,  or  is 
liable  in  an  action  on  the  case,  or  subject  generally  to  actions  for 
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torts  as  individuals  are.  The  books  of  reports  for  a  quarter  of  a  cen- 
tury show  that  a  very  large  proportion  of  actions  of  this  nature, 
both  for  non-feasance  and  for  misfeasance,  are  against  corpora- 
tions. .  .  .  And,  by  the  great  weight  of  modern  authority, 
a  corporation  may  be  liable,  even  where  a  fraudulent  or  malicious 
intent  in  fact  is  necessary  to  be  proved,  the  fraud  or  malice  of  its 
authorized  agents  being  imputable  to  the  corporation,  as  in  ac- 
tions for  fraudulent  representations,  for  libel  or  for  malicious 
prosecution."  Many  authorities  are  cited  in  support  of  this  prop- 
osition, which  may  be  found  on  page  445  of  the  report  of  the 
case. 

Another  well  considered  case  in  which  a  corporation  is  held 
liable  for  malicious  prosecution  is  that  of  Copley  v,  Grover  and 
Baker  Sewing  Machine  Co.,  2  Woods,  494. 

It  is  said  that  Salt  Lake  City,  being  a  municipal  corporation, 
is  not  liable  for  tortious  actions  of  its  officers. 

While  it  may  be  true  that  the  rule  we  have  been  discussing 
may  require  a  more  careful  scrutiny  in  its  application  to  this 
class  of  corporations  than  to  corporations  for  pecuniary  profit, 
we  do  not  agree  that  they  are  wholly  exempt  from  liability  for 
wrongful  acts  done,  with  all  the  evidences  of  their  being  acts 
of  the  corporation,  to  the  injury  of  others,  or  in  evasion  of  legal 
obligations  to  the  State  or  the  public.  A  municipal  corporation 
cannot,  any  more  than  any  other  corporation  or  private  person, 
escape  the  taxes  due  on  its  property,  whether  acquired  legally  or 
illegally,  and  it  cannot  make  its  want  of  legal  authority  to  engage 
in  a  particular  transaction  or  business  a  shelter  from  the  taxation 
imposed  by  the  Government  on  such  business  or  transaction  by 
whomsoever  conducted.  See  McCready  v.  Guardians  of  the 
Poor  of  Philadelphia,  9  S.  &  R.  94. 

It  remains  to  be  observed  that  the  question  of  the  liability  of 
corporations  on  contracts  which  the  law  does  not  authorize  them 
to  make,  and  which  are  wholly  beyond  the  scope  of  their  powers, 
is  governed  by  a  different  principle.  Here  the  party  dealing  with 
the  corporation  is  under  no  obligation  to  enter  into  the  contract. 
No  force,  or  restraint,  or  fraud,  is  practised  on  him.  The  powers 
of  these  corporations  are  matters  of  public  law  open  to  his  exam- 
ination, and  he  may  and  must  judge  for  himself  as  to  the  power 
of  the  corporation  to  bind  itself  by  the  proposed  agreement.  It 
is  to  this  class  of  cases  that  most  of  the  authorities  cited  by  ap- 
pellants belong — cases  where  corporations  have  been  sued  on 
contracts  which  they  have  successfully  resisted  because  they  were 
ultra  vires. 

But,  even  in  this  class  of  cases,  the  courts  have  gone  a  long  way 
to  enable  parties  who  had  parted  with  property  or  money  on  the 
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faith  of  such  contracts  to  obtain  justice  by  recovery  of  the  prop- 
erty or  the  money  specifically,  or  as  money  had  and  received  to 
plaintiflf's  use.  Thomas  v.  Railroad  Co.,  loi  U.  S.  71;  Louisiana 
V,  Wood,  102  U.  S.  294;  Chapman  v.  Douglass  County,  107  U. 

S.  348,  355- 

The  judgment  of  the  Supreme  Court  of  Utah  Territory  is  af- 
firmed. 


KIRK  E.  NIMS  V.  MOUNT  HERMON  BOYS'  SCHOOL. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  Novem- 
ber 29,  1893. 

[Reported  in  160  Massachusetts  Reports  177.] 

D.  M alone  for  the  plaintiff. 

C.  C.  Conant  for  the  defendant. 

Knowlton,  J.  The  defendant  is  an  educational  corporation. 
The  plaintiff  seeks  to  recover  damages  for  an  injury  received 
through  the  negligence  of  a  ferryman  in  managing  a  boat  on 
which  he  was  a  passenger,  and  which,  as  he  alleges,  the  defend- 
ant was  using  at  a  public  ferry  in  the  business  of  carrying  pas- 
sengers for  hire.  At  the  request  of  the  defendant,  the  presiding 
justice  ruled  that  there  was  no  evidence  to  warrant  a  finding  for 
the  plaintiff,  and  directed  a  verdict  for  the  defendant.  The  de- 
fendant contends  that  the  ruling  should  be  sustained  on  one  or 
both  of  two  grounds.  It  says  in  the  first  place,  that,  if  it  main- 
tained the  ferry  and  hired  and  paid  the  ferryman,  the  business 
was  ultra  vires,  and  therefore  it  is  not  liable  for  negligence  in  the 
management  of  the  boat.  Secondly,  it  contends  that  there  was 
no  evidence  to  connect  the  corporation  with  the  business  of  run- 
ning the  ferry-boat,  or  to  show  that  the  ferryman  was  its  servant. 

It  is  a  general  rule  that  corporations  are  liable  for  their  torts  \ 
as  natural  persons  are.    It  is  no  defense  to  an  action  for  a  tortl 
to  show  that  the  corporation  is  not  authorized  by  its  charter  to  \ 
do  wrong.     Recovery  may  be  had  against  corporations  for  as- . 
sault  and  battery,  for  libel  and  for  malicious  prosecution,  as  well  I 
as  for  torts  resulting  from  negligent  management  of  the  corpo-  I 
rate  business.     Moore  v,  Fitchburg  Railroad,  4  Gray,  465.     Reed 
V.  Home  Savings  Bank,  130  Mass.  443;  Fogg  v,  Boston  &  Low- 
ell Railroad,  148  Mass.  513;  Philadelphia,  Wilmington  &  Balti- 
more Railroad  v.  Quigley,  21  How.  202,  209;  Merchants'  Bank 
V,  State  Bank,,  10  Wall.  604;  National  Bank  v.  Graham,  100  U. 
S.  699;  Gruber  z\  Washington  &  Jamesville  Railroad,  92  N.  C. 
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I ;  Hussey  v,  Norfolk  Southern  Railroad,  98  N.  C.  34.  If  a  cor- 
poration by  its  officers  or  agents  unlawfully  injures  a  person, 
whether  intentionally  or  negligently,  it  would  be  most  unjust  to 
allow  it  to  escape  responsibility  on  the  ground  that  its  act  is  ultra 
vires.  The  only  plausible  ground  on  which  the  defendant  in  the 
•  present  case  can  contend  that  it  should  be  exempt  from  liability 
for  the  negligence  of  its  servant  in  managing  the  ferry-boat  is  that 
the  contract  to  carry  the  plaintiff  was  ultra  znres,  and  therefore  in- 
valid, and  that  the  duty  for  neglect  of  which  the  plaintiff  sues 
arose  out  of  the  contract,  and  disappears  with  it  when  the  con- 
tract appears  to  be  void.  The  defendant  may  argue  that  the 
plaintiff  cannot  maintain  an  action  for  a  breach  of  the  contract 
to  use  proper  care  to  carry  him  safely,  and  that  he  stands  no  bet- 
ter when  he  sues  in  tort  for  failure  to  do  the  duty  which  grew  out 
of  the  contract.*. 

In  the  present  case  we  think  it  makes  no  difference  that  the  de- 
fendant was  not  a  manufacturing  or  trading  corporation,  but  was 
chartered  for  educational  purposes  only.  It  could  acquire  and 
hold  property,  make  contracts,  and  do  anything  else  incidental 
to  the  maintenance  of  the  school.  Doubtless  some  of  its  officers 
or  agents  thought  it  would  be  an  advantage  to  its  students  and 
managers  to  have  a  public  ferry  at  the  place  where  the  plaintiff 
was  injured.  Its  maintenance  of  such  a  ferry  was  ultra  vires, 
but  its  acts  in  that  respect  were  not  different  in  kind  from  the 
I  ordinary  acts  of  corporations  in  excess  of  the  powers  given  them 
/  by  their  charter.  We  are  of  opinion,  therefore,  that  if  the  de- 
fendant while  running  the  ferry-boat  accepted  the  plaintiff  as  a 
passenger  to  be  transported  for  hire,  and  undertook  to  carry  him 
across  the  river,  he  was  in  the  boat  as  a  licensee,  it  owed  him 
the  duty  to  use  proper  care  to  carry  him  safely,  and;  whether  an 
action  could  be  maintained  for  a  bre_ach  .of  contract  or  not,  it  is 
liable  to  the  plaintiff  in  an  action  of  tort  for  neglecFoF'that  duty. 
The  other  question  in  the  case  is  whether  there  was  evidence 
that  the  corporation  operated  the  ferry.  Under  its  by-laws  the 
management  of  the  corporation  is  vested  in  a  board  of  trustees. 
It  does  not  appear  that  any  vote  was  ever  taken  in  regard  to  the 
ferry,  and  it  was  not  shown  that  any  officer  of  the  corporation 
took  out  the  license  which  was  granted  to  the  defendant  by  the 
county  commissioners,  under  Pub.  Sts.  c.  55,  sec.  i,  to  keep  the 
ferry,  but  the  records  of  the  county  commissioners  show  that  such 
a  license  was  granted,  and  that  a  bond  with  sureties  was  given  to 
the  county  of  Franklin,  with  the  condition  properly  to  perform 
the  duty  of  a  ferryman,  executed  in  behalf  of  the  defendant  by 

^  So  much  of  the  opinion  as  relates  to  the  question  of  contractual  liability 
has  been  omitted. — Ed. 
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one  who  was  designated  as  superintendent,  and  witnessed  by  the 
defendant's  cashier  and  paymaster.  It  further  appeared  that  the  title 
to  the  property  used  at  the  ferry  was  taken  by  Ambert  G.  Moody, 
one  of  the  trustees  of  the  defendant,  who  was  then  a  student  in  Am- 
herst College,  and  that  he  paid  for  it  only  a  nominal  sum  above 
the  mortgage  existing  upon  it,  and  that  he  and  the  defendant's 
superintendent,  who  had  charge  of  its  farm,  employed  one  Deane 
to  operate  the  ferry,  who  was  paid  by  the  month,  and  who  turned 
over  the  balance  of  the  receipts  of  the  ferry  above  his  wages  to 
the  defendant's  cashier  and  paymaster.  For  the  month  of  April 
Deane  was  paid  for  his  services  by  the  defendant's  paymaster  out 
of  the  defendant's  funds.  In  June,  1890,  a  new  ferry-boat  was  con- 
structed under  an  arrangement  with  AmbertG.MoodyandDwight 
L.  Moody,  both  of  whom  were  trustees  of  the  corporation,  and  was 
paidforby  the  paymaster  out  of  the  funds  of  the  corporation.  For 
sixmonths,anduntilthere  wasachangein  the  management  of  the 
ferry,  the  defendant's  cashier  and  paymaster  sent  to  the  treasurer, 
who  lived  in  New  York,  monthly  accounts,  showing  monthly  re- 
ceipts and  expenses  on  account  of  the  ferry.  Accompanying  the 
first  of  these  accounts  was  a  statement  that  the  school  was  run- 
ning the  ferry  and  paying  the  bills.  The  treasurer  was  himself  a 
trustee  of  the  corporation.  He  subsequently  rendered  his  offi- 
cial report  to  the  corporation,  which  was  audited  by  another  of 
the  trustees,  who  did  not  examine  the  items  in  person,  but  caused 
the  examination  to  be  made  by  a  man  in  his  employment.  This 
report  was  accepted  by  the  trustees  and  placed  on  file.  The  items 
of  receipts  and  expenditures  were  entered  on  the  books  of  the 
treasurer  in  an  account  under  the  title  "ferry."  The  treasurer's 
report  was  not  put  in  evidence,  and  was  not  produced,  although 
the  defendant  was  notified  to  produce  it. 

There  is  no  evidence  of  original  authority  from  the  defendant 
to  anybody  to  operate  the  ferry  on  its  account,  but  the  evidence 
is  plenary  that  persons  connected  with  the  management  of  its 
•business  assumed  so  to  operate  it.  The  important  question  is  ^ 
whether  there  was  evidence  that  the  corporation  ratified  the  acts 
of  these  persons.  We  are  of  opinion  that  there  was  evidence 
from  which  the  jury  might  have  found  such  ratification.  It  is  not 
necessary  that  the  ratification  should  be  by  a  formal  vote.  It  is 
enough  if  the  corporation,  acting  through  its  managing  officerSj 
knowing  that  the  business  had  been  done  by  those  who  assumed 
to  act  as  its  agents  in  doing  it,  and  that  the  income  of  the  busi- 
ness had  be^n  received  and  the  expenses  of  it  paid  by  its  treasurer 
in  his  official  capacity,  and  that  the  balance  of  the  receipts  above 
the  expenditures  was  in  its  treasury,  adopted  the  action  of  its 
treasurer,  and  elected  to  keep  the  money.     It  was  a  fair  inference 
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of  fact,  especially  when  the  corporation  failed  to  produce  the 
treasurer's  report  after  notice  to  produce  it,  that  the  report  con- 
tained a  true  statement  of  the  accounts  which  related  to  the  ferry, 
and  that  it  was  accepted  with  full  knowledge  on  the  part  of  the 
trustees  of  what  it  contained.  Whether  there  was  a  ratification  by 
the  corporation  was  a  question  of  fact  for  the  jury  on  all  the  evi- 
dence. 

If  there  was  such  a  ratification,  it  carried  with  it  the  conse- 
quences which  would  have  followed  an  original  authority.  In 
Dempsey  v.  Chambers,  154  Mass.  330,  it  was  held,  after  much 
consideration,  that  ratification  of  an  unauthorized  act  would  make 
the  principal  liable  in  an  action  of  tort  for  an  injury  resulting  from 
negligence  of  the  agent  in  doing  the  act. 

We  are  of  opinion  that  the  case  should  have  been  submitted  to 
the  jury. 


9    > 


CHAPTER  VI. 

CAPITAL   STOCK   AND   SHARES   OF   STOCK. 


Section  I. — Nature  of,  and  Wherein  They  Differ. 

THE  STATE  (A.  W.  Canfield  et  al..  Prosecutors)  v.  THE 
MORRISTOWN  FIRE  ASSOCIATION. 

In  the  Supreme  Court  of  New  Jersey,  November   Term, 

1851. 

[Reported  in  23  New  Jersey  Law  Reports  195.] 

This  cause  came  into  this  court  on  certiorari  removing  an  as- 
sessment made  by  the  defendants  on  property  within  the  limits  of 
their  association,  which  the  prosecutors  contended  was  illegal. 

By  an  act  passed  on  the  27th  of  February,  1837  (Pamph.  Laws 
228),  the  proprietors  of  buildings  liable  to  injury  by  fire,  with- 
in certain  specified  limits  in  Morristown,  were  constituted  a  body 
politic  and  corporate,  by  the  name  of  "the  Morristown  Fire  Asso- 
ciation." By  the  second  section  of  the  act  it  is  enacted  "  that  the 
capital  stock  of  said  association  shall  not  exceed  the  sum  of  two\ 
thousand  dollars."  By  a  supplemental  act  passed  on  the  21st  of 
February,  1840  (Pamph.  Laws  55),  the  association  were  empow- 
ered, at  their  next  annual  meeting,  and  at  any  subsequent  annual 
meeting,  to  raise  by  tax  for  the  objects  of  said  corporation  any. 
sum  not  exceeding  five  hundred  dollars ;  provided,  however,  that 
the  capital  stock  of  said  corporation  shall  at  no  time  exceed  the 
sum  of  four  thousand  dollars."  The  association,  prior  to  its  last 
assessment,  claiming  to  act  under  the  authority  of  the  aforesaid 
acts,  had  raised  by  tax  more  than  four  thousand  dollars,  but  at  the 
time  of  the  assessment  the  entire  property  of  the  company  was 
worth  less  than  three  thousand  dollars. 

The  cause  was  argued  before  the  Chief  Justice  and  Carpen- 
ter, J. 

IVhelplcy  for  plaintiffs. 

/.  /.  Scoiield  contra. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 
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The  only  question  presented  for  consideration  is,  whether  the 
assessment  was  authorized  by  law. 

The  decision  of  this  question  depends  entirely  upon  the  true 
meaning  of  the  phrase  "capital  stock/'  as  used  in  the  proviso  of 
the  first  section  of  the  supplemental  act.  The  language  of  the 
proviso  is,  "that  the  cafiital  stock  of  said  corporation  shall  at  no 
time  exceed  the  sum  of  four  thousand  dollars."  This  phraseol- 
ogy admits  obviously  of  two  interpretations.  It  may  have  been 
designed  either  as  a  limitation  of  the  amount  authorized  to  be 
raised,  or  as  a  restriction  of  the  value  of  the  property  to  be  held 
at  any  one  time  by  the  association.  " 

The  phrase  "capital  stock,"  as  employed  in  acts  of  incorpora- 
tion, is  never,  that  I  am  aware,  used  to  indicate  the  value  of  the 
property  of  the  company.  It  is  very  generally,  if  not  universally, 
used  to  designate  the  amount  of  capital  to  be  contributed  by  the 
stockholders  for  purposes  of  the  corporation.  The  amount  thus 
contributed  constitutes  the  "capital  stock"  of  the  company.  The 
value  of  the  stock  may  be  greatly  increased  by  surglusprofits  or 
be  diminished  by  losses,  but  the  amount  of  the  Capital  stock  re- 
mains the  same. 

The  funds  of  the  company  may  fluctuate.  Its  capital  stock  re- 
mains invariable,  save  by  legislative  enactment.  This  distinction 
between  the  value  of  the  property  of  incorporated  companies  and 
their  capital  stock  is  perfectly  familiar.  An  instance  of  the  legis- 
lative adoption  of  the  terms,  in  accordance  with  popular  usage, 
will  be  found  in  the  supplement  to  the  act  concerning  taxes, 
passed  the  14th  of  March,  1851.  The  fifth  section  of  that  act  ex- 
empts from  taxation  so  much  of  the  property  of  incorporated  com- 
panies, represented  by  the  capital  stock  thereof,  as,  by  virtue  of  the 
act,  is  taxed  in  the  hands  of  stockholders. 

It  is  clear  that  the  term  "capital  stock"  was  used  in  the  orig- 
inal charter  of  this  association  to  limit  the  sum  to  be  raised  by 
tax,  and  that  the  corporators  so  understood  it.  By  their  petition 
to  the  legislature,  as  set  forth  in  the  preamble  of  the  supplement, 
they  represent  that  they  have  raised  the  sum  of  two  thousand  dol- 
lars, the  amount  of  the  capital  stock  limited  by  their  act  of  incor- 
poration; and  they  pray  for  the  passage  of  an  act  authorizing  the 
association  to  assess  and  raise  by  tax  a  further  sum.  By  "  capital 
stock  "  they  obviously  understood  the  sum  authorized  to  be  raised 
by  tax,  not  the  value  of  the  property  to  be  held  by  the  company. 
By  well-settled  rules  of  construction,  the  like  interpretation  should 
By  CTlII  uullkd  1  ulcs  of  conotpuotioaf  the  liki  intorpf etaliun  i^tlljuM 
same  subject-matter. 

If  the  clause  under  consideration  be  construed  as  a  mere  re- 
striction of  the  amount  of  property  to  be  owned  by  the  associa- 
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tion,  there  is  no  limitation  whatever  in  the  charter  of  the  amount 
which  may  be  raised  by  taxation.  Whenever  and  so  often  as  the 
amount  of  property  owned  by  the  corporation  may  be  reduced 
below  the  value  of  four  thousand  dollars,  new  assessments  may 
be  made  to  an  indefinite  extent  Such  a  result  cannot  be  sup- 
posed to  have  been  within  the  contemplation  either  of  the  legis- 
lature or  of  the  members  of  the  corporation.  If  the  case  admit- 
ted of  doubt,  this  consideration  alone  should  be  decisive  of  the 
question.  So  broad  a  grant  of  corporate  powers  should  never  be 
raised,  except  in  clear  accordance  with,  the  manifest  intent  of  the 
legislature.  If,  as  was  suggested  upon  the  argument,  the  power 
would  be  beneficially  exercised,  the  remedy  is  with  the  legislature.  ^ 
The  assessment  is  illegal,  and  must  be  set  aside.        ^     o  ^--^ 


7  d^- 


/  \....^ 


BLIGH  V.  BRENT.         .^^iijf, 
In  the  Court  of  Exchequer  in  Equity,  January  18,  1837. 

[Reported  in  2  Younge  &  Collyer  268.] 

Simpkinson,  Creswell  and  Toller  for  the  plaintiff. 

Boteler,  Attorney-General,  and  Prescott  White  for  the  defend- 
ants. 

G.  Richards  and  Stevens  for  the  defendant. 

Alderson,  B.,  now  delivered  the  judgment  of  the  court.^  This 
was  a  bill  praying  in  substance  that  the  defendant,  Margaret 
Brent,  widow  and  executrix  of  Timothy  Brent,  deceased, 
may  account  for  certain  shares  of  the  Chelsea  Water- 
works, and  that  it  may  be  declared  by  the  court  that  the 
plaintiff,  as  his  heir  at  law,  became  entitled  to  those  shares,  and 
that  the  other  defendants,  the  Governor  and  Company  of  the 
Chelsea  Water-works,  may  be  directed  to  insert  in  their  transfer 
books  the  plaintiff's  name  as  proprietor  thereof.  There  is  no  dis- 
pute as  to  the  facts,  and  the  only  question  for  the  court  was. 
whether  these  shares  were  par^of  the  real  or  personal  estate  of 
the  testator.  If  the  former,  the  plaintiff  as  heir  at  law  is  entitled 
to  the  decree  he  prays,  because  the  will  is  attested  by  only  two 
witnesses;  and  if  the  latter,  his  bill  must  be  dismissed.      '       ^^ 

When  this  question  originally  came  before  me  I  thought  it  one 
of  so  much  difficulty,  and  involving  such  extensive  consequences, 
that  I  was  desirous  the  parties  should  have  the  benefit  of  having 
the  opinion  of  my  learned  brethren  also ;  and  accordingly,  in  con- 
formity to  the  practice  here  (which  is  a  peculiar  advantage  in  the 

*  The  statement  of  facts  has  been  omitted. — Ed. 
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frame  of  the  Court  of  Equity  in  the  Exchequer),  I  adjourned  the 
case  to  be  heard  before  the  full  court.  The  case  was,  in  the 
course  of  last  Michaelmas  Term,  very  fully  and  ably  argued  be- 
fore Lord  Abinger,  my  brothers  Parke  and  Gumey,  and  my- 
self, and  I  am  now  to  deliver  the  opinion  of  the  whole  court  on  the 
point. 

The  Company  of  the  Chelsea  Water-works  was  originally  con- 
stituted under  the  provisions  of  the  statute  Geo.  I.,  1723.  By 
that  act  certain  persons  named  therein  were  constituted  commis- 
sioners, undertakers,  and. trustees,  for  carrying  into  effect  the 
works  then  projected,  and  for  afterward  maintaining  them.  For 
that  purpose  his  Majesty  was,  by  a  subsequent  clause,  empowered 
to  incorporate  them  by  the  name  of  the  Governor  and  Company 
a<^^^^.^^^  .of  the  Chelsea  Water-works.  And  they  were  to  have  the  power 
/-**'''*  tCnwC  Vf  purchasing  lands  not  exceeding  £1000  per  annum,  and  to  sell 
^^"^  and  dispose  thereof  at  their  pleasure,  and  to  do  all    necessary 

works,  and  to  be  subject  to  such  rules,  qualifications,  and  appoint- 
ments as  his  Majesty  should  think  reasonable  to  be  inserted  in 
the  charter.  And  might  also  be  empowered  to  make  by-laws 
from  time  to  time,  for  the  good  government  of  the  corporation. 
In  pursuance  of  this  power  a  charter  of  incorporation  was 
granted  almost  immediately  afterward  by  George  the  First.  That 
charter  followed  the  directions  of  the  statute,  and  gave  the  cor- 
poration power  to  purchase  lands,  etc.,  so  as  they  did  not  exceed 
in^valuej^ooQ.per-anriiim,  and  also  estates  for  life  or  lives,  and 
for  years,  and  goods  and  chattels  of  what  nature  or  value  soever, 
for  the  better  carrying  on  and  effecting  the  purposes  of  the  com- 
pany, not  exceeding  the  value  of  the  joint  stock  of  the  corpora- 
tion thereinafter  mentioned  and  limited,  and  to  be  taken  and  com- 
puted as  part  thereof. 
'.rv^-  ^  The  twenty-third  section  empowered  the  corporation  by  sub- 

^i,-  ^  1   scription  to  raise  a  joint  stock,  not  exceeding  £40,000,  and  to 

\^  '•  '  .  1  manage  the  same  from  time  to  time,  and  to  receive  the  benefit 
',  fA.>  '^*'"  '  and  advantage  of  the  same  to  the  use  of  them  the  said  governor 
^  t/  *  *  and  company  and  their  successors,  according  to  such  shares  and 

proportions  as  they  or  any  of  them  have  or  shall  have  therein. 
And  then  it  provided  that  every  person  subscribing  and  contrib- 
uting any  sum  or  sums  of  money  should,  by  virtue  thereof,  be- 
come members  of  the  said  corporation,  and  should  be  entitled  to  a 
w  share  or  shares  in  such  joint  stock  (previously  fixed  at  £20  each), 
equal  to  the  sum  or  sums  of  money  so  by  him  actually  contributed 
and  paid  in,  and  no  greater;  and  should  be  enabled  to  sell,  assign, 
and  transfer  the  same  or  any  part  thereof  (not  being  less  than  one 
whole  share,  as  by  a  subsequent  clause  was  provided),  by  trans- 
fers in  the  company's  books,  in  such  manner  as  should  be  by  a 
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general  court  directed,  or  by  his  last  will  and  testament;  and  the 
person  to  whom  such  assignment,  or  transfer,  or  disposition  by 
last  will  and  testament,  should  be  made,  should  by  virtue  thereof 
become  member  of  the  said  corporation. 

What,  then,  is  the  intention  of  the  Crown  and  legislature  to  ^^  ^^^J^  ^ir^ 
collected  from  all  these  particulars,  as  to  the  nature  of  the  interest  ^  -^  /v^  <*^^ 
which  each  shareholder  is  to  have?    That  is,  in  truth,  the  whole  /^'   aJ^*^^ 
question  in  thfs  cause.    Now,  in  the  first  place,  we  have  a  cor-     '^  ^^ 
poration  to  whose  management  the  joint  stock  of  money  sub-  J,^/^'^^*i*\ 
scribed  by   its   individual   corporators   is  entrusted.    They  have       '^    *^ 
power  of  vesting  it  at  their  pleasure  in  real  estate  or  in  personal 
estate,  limited  only  as  to  amount,  and  of  altering  from  time  to 
time  the  species  of  property  which  they  may  choose  to  hold;  and, 
in  order  to  give  them  greater  facilities  and  advantages,  certain 
powers  are  entrusted  to  the  undertakers  by  the  legislature,  and 
that  even  before  they  were  constituted  a  body  corporate,  of  lay- 
ing down  pipes,  and  thereby  occupying  land  for  the  purposes  of  ^     j    ^  ^ 
their  undertaking.     These  powers  render  the  use  of  joint  stock  "f]^.  , .  i*;;    p 
by  the  body  corporate  more  profitable,  but  they  form  no  part  of  ^  -  V  ^"      i 
the  joint  stock  itself;  and  one  decided  test  of  this  is,  that  they  be-  ^  ,     ^*^  * 
long  inalienably  to  the  corporation,  whereas  all  the  joint  stock  is  '  -^       i^ 
capable  expressly  of  being  sold,  exchanged,  varied,  or  disposed  ^  ^^  ^tC-^ 
of  at  the  pleasure  of  the  corporate  body.     It  is  of  the  greatest/^ 
importance  to  look  carefully  at  the  nature  of  the  property  orig- 
inally entrusted,  and  that  of  the  body  to  whose  management  it  is 
entrusted:  the  powers  that  body  has  over  it,  and  the  purposes  for 
which  these  powers  are  given.    The  property  is  money — ^the  sub- 
scriptions of  individual  corporators.     In  order  to  make  that  prof- 
itable, it  is  entrusted  to  a  corporation  who  have  an  unlimited 
power  of  converting  part  of  it  into  land,  part  into  goods ;  and  of 
changing  and  disposing  of  each  from  time  to  time;  and  the  pur- 
pose of  all  this  is,  the  obtaining  a  clear  surplus  profit  from  the  use 
and  disposal  of  this  capital  for  the  individual  contributors. 

It  is  this  surplus  profit  alone  which  is  divisible  among  the  indi- 
vidual corporators.  The  land  or  the  chattels  are  only  the  instru- 
ments (and  those  varying  and  temporary  instruments),  whereby 
the  joint  stock  of  money  is  made  to  produce  profit.  Suppose  the 
subscription  had  not  been  by  the  individual  corporators,  but  that 
strangers  having  collected  the  money,  had  put  it  into  the  man- 
agement of  a  corporate  body  having  particular  privileges,  and 
had,  after  giving  them  power  to  vest  the  money  at  their  pleasure, 
stipulated  to  receive  these  profits,  could  it  be  contended  that  the 
nature  of  the  property  of  the  subscribers  depended  on  the  mode 
of  management  by  the  independent  body?  And  yet  that  is,  in 
truth,  this  case;  for  the  individual  members  of  a  corporation  are 
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quite  as  distinct  from  the  metaphysical  body  called  "  the  corpora- 
tion "  as  any  others  of  His  Majesty's  subjects  are. 

This  case  varies  most  materially  from  those  which  were  cited  in 
the  argument.  In  the  New  River  case,  the  individual  corporators 
have  the  property.  The  corporation  have  only  the  management 
of  it.  Lord  Hardwicke,  in  the  case  in  Atkyns,  expressly  puts  it 
on  that  ground.  "  They  have  the  legal  right,"  he  says ;  "  they  may 
bring  an  ejectment  for  so  much  land  covered  with  water;  and  the 
only  difference  between  the  shareholders  of  the  king's  half  and 
the  others  is,  that  the  corporation  of  management  have,  as  to 
these  shares,  perhaps,  the  legal  estate  in  them,  the  equitable  es- 
tate being  in  the  individual  proprietors.  In  that  case,  too,  the 
property  given  to  the  corporation  was  real  property,  which  they 
are  to  manage  for  the  good  of  all.  They  have  no  powers  of  con- 
verting it  into  any  other  sort  of  property,  but  must  keep  it,  and 
make  a  profit  from  it  as  it  is,  viz. :  as  real  property. 

The  same  observations  apply  to  Buckeridge  v.  Ingram,  the 
Avon  Navigation,  with  this  addition,  that  there  the  undertakers 
do  not  appear  to  have  been  a  corporation  at  all.  And  in  both  the 
shares  are  transferred  to  the  shareholders  and  their  heirs.  But 
here  the  case  is  wholly  different — ^the  property  entrusted  is 
money;  the  corporation  may  do  what  they  like  with  it,  and  may 
obtain  their  profit  in  any  way  they  please  from  tlie  employment 
of  their  capital  stock.  If  they  thought  that  they  could  with  greater 
profit  supply  water  by  conveying  it  in  carts  or  the  like,  they  would 
have  a  perfect  right  so  to  do.  It  would  be  strange  that  the  nature 
of  these  shares  should  continually  fluctuate,  and  be  sometimes 
real  estate  and  sometimes  personal,  according  as  the  corporation 
in  the  course  of  their  management  should  choose  to  hold  real  or 
personal  property.  Suppose  a  man  made  his  will  attested  by  two 
persons,  and  at  a  time  when  the  corporation  held  only  personal 
estate.  It  is  good.  He  becomes  lunatic,  or  is  incapable  from 
age,  and  then  real  property  is  bought  by  the  corporation.  Is  his 
will  to  be  set  aside?    And  yet  he  cannot  make  another. 

Then,  in  what  way  has  this  property  always  been  treated?  If 
we  look  to  the  wording  of  the  charter,  the  language  is  much  more 
suitable  to  personal  than  to  real  estate.  Indeed,  on  the  latter  sup- 
position it  is  very  inaccurate.  Again,  the  form  of  transfer  ap- 
pointed by  the  legislature  (for  that  which  is  done  under  the  pro- 
visions of  the  charter  is,  in  fact,  done  by  the  legislature,  and  is, 
indeed,  subsequently  recognized  by  it)  is  applicable  to  personal 
estate  only.  These  shares  are  not  transferred  to  A.  B.  and  his 
heirs,  but  A.  B.,  his  executors,  administrators,  and  assigns,  and  so 
they  have  always  been.  This  form,  indeed,  may  be  considered  as 
almost  a  contemporary  exposition  of  the  law  on  this  point. 
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Lastly,  in  Weekly  t'.  Weekly,  this  point  came  expressly  un- 
der the  consideration  of  Sir  Thomas  Sewell,  Master  of  the  Rolls, 
and  he  decided  that  these  shares  were  personal  property. 

Upon  the  whole,  therefore,  we  think  that  the  principles  of  law, 
the  usage  of  the  company,  and  the  distinct  authority  of  one  de- 
cided case,  are  sufficient  to  warrant  us  in  coming  to  the  conclu- 
sion that  these  shares  are  personal  property. 

The  result  is,  that  the  bill  must  be  dismissed  with  costs. 

Decree  accordingly. 


CHARLES  BURRALL,  Appellant,  v,  THE   BUSHWICK 
RAILROAD  COMPANY,  Respondent. 

In  the  Court  of  Appeals  of  New  York,  November,  12,  1878. 

[Reported  in  75  New  York  Reports  211.] 

Appeal  from  judgment  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  in  favor  of  defendant,  entered  upon  an  order  revers- 
ing an  order  of  Special  Term  which  overruled  a  demurrer  to  the 
complaint,  and  sustaining  such  demurrer  and  directing  judgment 
dismissing  the  complaint. 

The  complaint  in  this  action,  after  setting  forth  the  incorpora- 
tion of  defendant,  alleged  as  follows: 

"  3.  That  said  defendant,  by  its  authorized  officers,  did  on 
the  28th  day  of  March,  1868,  at  the  city  of  Brooklyn,  duly  issue  a 
paper  of  which  the  following  is  a  copy: 

"  BUSHWICK  RAILROAD  COMPANY, 

"  Tompkins  Avenue  Branch. 

"  Brooklyn,  March  25,  1868. 
*'  This  certifies  that  Charles  Foster  is  entitled  to  ten  (10)  shares 
of  the  capital  stock  of  the  busRwick  Railroad  Company,  upon 
surrender  of  this  certificate  at  the  company's  office. 

"  $1000.  F.  W.  KALBFLEISH, 

"  President. 

"  4.  That  said  paper  was  duly  delivered  to  the  said  Charles 
Foster  at  or  about  the  date  thereof  by  the  said  defendant,  and 
that  the  same  came  into  the  possession  of  this  plaintiflF  by  pur- 
chase for  value,  and  that  this  plaintiff  is  now  the  lawful  owner  and 
holder  of  the  same. 

"  5.  That  this  plaintiff,  by  his  duly  authorized  agent,  did  be- 
fore the  commencement  of  this  action  present  said  certificate 
at  the  office  of  said  defendant,  in  accordance  with  the  terms  and 
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requirements  thereof,  and  did  demand  the  issue  and  delivery  to 
said  plaintiff  of  the  stock  therein  named  from  said  defendant. 

"  6.  That  said  defendant  refused  to  comply  with  the  terms 
of  said  certificate,  and  refused  to  issue  and  deliver  the  stock  with- 
out giving  any  reason  therefor/' 

The  judgment  demanded  was : 

"  I.  That  the  defendant  be  required  and  adjudged  to  issue 
and  deliver  said  stock  to  this  plaintiff  in  accordance  with  said 
certificate  and  the  promise  therein  contained,  and  pay  to  the 
plaintiff  the  interest  upon  the  value  of  the  same,  to  wit,  interest 
on  $1000  from  March  28,  1868. 

"  2.  In  case  of  a  failure  on  the  part  of  said  company  so  to  do, 
that  the  plaintiff  have  judgment  against  said  company  for  the 
said  sum  of  $1000,  with  interest  as  aforesaid. 

"  3.  That  this  plaintiff  have  such  other  and  further  relief  as  to 
the  court  may  seem  just,  with  costs." 

Defendant  demurred  upon  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

H.  C  Place  for  appellant. 

William  M.  Ivins  for  respondent. 

FoLGER,  J.  This  is  an  action  in  which  a  judgment  is  asked 
against  a  business  corporation,  that  it  issue  and  deliver  ten  shares 
of  its  capital  stock  to  the  plaintiff,  in  accordance  with  a  certifi- 
cate set  forth  in  the  complaint;  and  pay  to  him  the  interest  on  the 
value  of  the  same,  to  wit,  $1000,  from  March  28,  1868.  It  is  fur- 
ther asked  that  if  the  corporation  fail  so  to  do,  the  plaintiff  may 
have  judgment  against  it  for  $1000,  with  interest  from  the  date 
above  named.    There  is  also  the  prayer  for  alternate  relief. 

The  defendant  has  demurred  to  the  complaint,  and  assig^sas 
cause  of  demurrer  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 
t..<y^^  ^  It  is  plain  that  there  is  no  act  averred  on  which  a  cause  of  ac- 

^    .  K  tion  arises  for  the  payment  of  interest  on  the  sum  of  $1000  from 

'^  ^y^"^  28th  March,  1868;  or  on  any  sum,  for  any  length  of  time.    No 

^^  averment  is  found  in  the  allegations  of  the  complaint  that  the 

shares  of  stock  are  of  any  value.  True,  in  the  prayer  for  judg- 
ment it  is  said  "  upon  the  value  of  the  same,  to  wit,  interest  on  the 
sum  of  $1000 ;  "  but  that  is  not  an  averment  of  value.  True,  also, 
in  the  copy  of  the  certificate  of  stock  set  forth  in  the  complaint 
there  are  the  character  and  figures  "  $1000  " ;  but  they  do  not 
make  an  averment  of  value;  nor  is  there  any  averment  that  there 
was  a  duty  or  obligation  on  the  part  of  the  defendant  to  pay  in- 
terest; nor  is  any  fact  averred  from  which  such  duty  or  obliga- 
tion can  appear,  or  be  inferred.  Nor  is  there  any  allegation  which 
will  sustain  an  action  to  recover  $1000  and  interest  thereon  in 
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case  the  defendant  fails  to  issue  and  deliver  the  stock;  for,  as  has 
been  said,  there  is  no  allegation  that  the  stock  was  at  any  time  of 
any  value.  The  complaint  and  its  averments  are  reduced,  then,  to 
a  cause  of  action  to  compel  the  issuing  and  delivery  of  shares  of 
stock.     If  there  be  a  strict  interpretation  put  upon  the  phrases  in 
the  complaint,  viz. :  **  shares  of  capital  stock,"  "  stock  therein 
named,"  "  the  stock,"  "  said  stock,"  there  is  no  allegation  in  the 
complaint  sufficient  to  sustain  an  action  to  compel  the  issue  and 
delivery  of  those  shares.    The  phraseology  of  the  complaint  has 
been  used  in  this  particular  with  an  inexact  notion  of  what  is  the 
capital  stock  of  a  business  corporation,  and  what  are  the  shares 
of  that  stock;  though  it  would  seem  to  be  a  matter  that  at  this 
day  should  be  well  understood.     A  corporation  cannot  issue  and! 
deliver  a  share  of  its  capital  stock.    By  the  joint  action  of  the  cor-' 
poration  and  the  subscriber  for' its  stock,  he  may  become  the 
owner  of  a  given  number  of  shares  thereof,  but  not  in  such  sense 
as  that  he  may  take  away  those  shares  out  of  the  common  cor^  ^ 
porate  fund.    The  capital  stock  is  that  money  or  property  which  ' 
is  put  into  a  single  corporate  fund  by  those  who  by  subscription 
therefor  become  members  of  the  corporate  body.    That  fund  be- /^ 
comes  the  property  of  the  aggregate  body  only.     A  share  of  the 
capital  stock  is  the  right  to  partake,  according  to  the  amount  put  ^  ju* 
into  the  fund,  of  the  surplus  profits  of  the  corporation ;  and  ulti- 
mately, on  the  dissolution  of  it,  of  so  much  of  the  fund  thus  cre- 
ated as  remains  unimpaired,  and  is  not  liable   for   debts   of  the 
corporation.    Such  a  right  may  be  created  as  above  stated.    But  \  ^ 
such  a  right,  that  is,  such  a  share,  cannot  be  issued  and  delivered    \ 
by  a  corporation  continuing  in  legal  existence,  and  carrying  on  J 
the  business  for  which  it  was  formed.    A  demand  that  it  deliver^ 
a  share  of  the  corporate  fund  is  to  ask  of  it  something  which  it  has 
not  the  power  to  do,  and  which  it  will  not  be  compelled  to  do,  by 
judgment;  that  is  to  say,  upon  the  state  of  facts  set  up  in  this 
complaint.    It  cannot  take  from  the  capital  stock,  the  corporate 
fund,  a  part  or  parts  thereof  equal  in  number  to  the  shares  or 
rights  therein  claimed  by  the  plaintiff,  and  hand  those  parts  to 
him ;  nor  can  it,  on  the  facts  shown  by  the  complaint,  now  create 
the  right  which  those  shares  represent.    Those  shares  are  intangi- 
ble, and  rest  in  abstract  legal  contemplation.     It  has  been  said 
that  they  are  not  a  species  of  property  that  can  be  transferred  by 
delivery;  and  that  the  assent  of  the  owner  to  part  with  it  must  be 
expressed  in  writing.     Davis  v,  Bk.  of  England,  2  Bing.  393; 
Dunn  V.  Com.  Bank  of  Buffalo,  11  Barb.  580.     It  is  not  needful 
that  we  say  in  this  case  that  the  rule  goes  to  that  extent ;  the  say- 
ing is  cited  to  point  our  remark,  that  the  share  itself  cannot  be  is- 
sued and  delivered  as  a  physical  act,  which  is  what  the  prayer  for 
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judgment  literally  taken  asks  for.  What  the  corporation  can  do, 
and  what  in  some  circumstances  it  is  compellable  to  do,  is  to  is- 
sue and  deliver  the  writteiL.  evidence  of  the  existence  of  such 
shares,  and  of  the  ownership  of  th^riT— a  paper  usually  called 
a  stock  certificajte.  It  is  true  that  the  paper  set  forth  in  the  com- 
plaint, as  issued  by  the  defendant,  declares  that  Charles  Foster  is 
entitled  to  ten  shares  of  its  capital  stock  on  the  surrender  of  that 
paper.  It  is  possible  that  that  paper  was  not  meant  to  be  what  we 
have  called  a  stock  certificate;  but  an  evidence  that  Foster  had 
subscribed  for  capital  stock,  and  paid  in  the  amount,  and  that  he 
was  entitled  on  the  surrender  of  it  to  a  stock^ertificate.  Even 
then  it  is  inexact,  for  by  the  subscription  anS'^ymenttne  shares 
were  created,  and  he  became  the  owner,  and  entitled  to  all  the 
rights  attainable  thereby,  and  it  did  not  need  that  he  surrender 
the  paper  to  become  so  entitled.  In  rigidity  of  interpretation 
then,  the  complaint  shows  no  state  of  facts  which  entitles  either 
Foster  or  the  plaintiff  to  the  issue  and  delivery  of  ten  shares  of 
the  capital  stock  of  the  defendant,  which  is  the  judgment  asked 
for.  We  think,  however,  that  it  may  be  safely  held  for  the  pur- 
poses of  this  case  that  the  paper  is  the  evidence  of  the  right  of 
Charles  Foster  to  ten  shares  of  stock,  as  we  have  defined  them; 
and  that  the  averments  of  the  complaint,  and  the  prayer  for  judg- 
ment, were  for  the  issuing  and  delivery  to  the  plaintiff  of  some 
instrument  which  will  be  an  evidence  and  a  muniment  to  him  of 
an  assigned  right  to  those  shares.^ 

We  are  of  the  mind,  that  in  any  view  in  which  the  case  can  be 
looked  at,  that  the  complaint  is  too  meagre  in  its  statement  of 
facts  to  show  a  cause  of  action  in  the  plaintiff.  There  are  some 
other  considerations  which  were  urged  upon  us  by  the  respondent, 
but  they  need  not  be  considered. 

The  judgment  should  be  affirmed,  and  the  plaintiff  have  leave 
to  amend  on  payment  of  costs. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent  at  argument. 

Judgment  accordingly. 


^  So  much  of  the  opinion  as  relates  to  this  question  has  been  omitted. 
— Ed. 
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CHARLES  T.  PLIMPTON  et  al,  Respondents,  v.  JOHN 

BIGELOW,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  November  20,  1883. 

[Reported  in  93  New  York  Reports  592.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  First  Judicial  Department,  made  January  10,  1883,  which 
reversed  an  order  of  Special  Term,  vacating  a  levy  by  virtue  of  an 
attachment  issued  herein.    Reported  below,  29  Hun,  362. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Samuel  Hand  for  appellant.  ''-i-^ 

Edward  Bettens  for  respondents.  - 

Andrews,  J.  This  action  is  brought  by  the  plaintiffs,  residents 
of  Massachusetts,  against  the  defendant,  a  resident  of  Pennsyl- 
vania, upon  several  promissory  notes  of  the  defendant,  made  and 
delivered  in  Massachusetts  and  payable  generally.  The  plain- 
tiffs procured  an  order  for  the  service  of  the  summons  upon  the 
defendant  by  publication,  and  also  a  warrant  of  attachment 
against  his  property.  The  sheriff  of  the  city  and  county  of 
New  York,  to  whom  the  warrant  was  directed,  undertook  to 
execute  it  by  levying  upon  four  hundred  and  thirty-nine  shares  of 
the  stock  of  the  Hat  Sweat  Manufacturing  Co.,  a  Pennsylvania  . 
corporation,  incorporated  under  the  laws  of  that  State,  owned  by 
the  defendant,  and  for  which  he  held  and  then  had,  in  the  State 
of  Pennsylvania,  stock  certificates  issued  and  delivered  to  him  at 
the  office  of  the  company  in  Philadelphia,  in  February,  1882,  at 
which  place  the  stock  and  transfer  books  of  the  company  then  were 
and  still  are  kept.  The  sheriff,  for  the  purpose  of  making  the  levy, 
left  with  the  secretary  of  the  company,  in  the  city  of  New  York,  a 
certified  copy  of  the  warrant  of  attachment,  together  with  the 
notice  prescribed  by  sec.  649  of  the  Code  of  Civil  Procedure.  The 
formal  proceedings  were  taken  to  complete  the  levy,  and  the 
shares  were  subjected  to  the  attachment,  provided  they  were  liable 
to  attachment  under  sec.  647  of  the  Code.  That  section  declares 
that  "  the  rights  or  shares  which  the  defendant  has  in  the  stock  of 
an  association  or  corporation,  together  with  the  interest  and  profits 
thereon,  may  be  levied  upon ;  and  the  sheriff's  certificate  of  the 
sale  thereof  entitles  the  purchaser  to  the  same  rights  and  privileges 
with  respect  thereto  which  the  defendant  had  when  they  were 
attached." 

The  question  here  is  whether  this  section  applies  to  shares  of 
stock  of  a  foreign  corporation.    It  is  to  be  observed  that  the  sec- 
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tion  is  one  of  the  provisions  of  a  system  of  proceedings  by  at- 
tachment, and  is  to  be  construed  in  view  of  the  fundamental  prin- 
ciple upon  which  all  attachment  proceedings  rest,  that  the  res  must 
be  actually  or  constructively  within  the  jurisdiction  of  the  court 
issuing  the  attachment  in  order  to  any  valid  or  effectual  seizure 
under  the  process.  In  the  case  of  tangible  property,  capable  of 
actual  manucaption,  it  must  have  an  actual  situs  within  the  juris- 
diction. But  credits,  choses  in  action,  and  other  intangible  interests 
are  made  by  statute  susceptible  of  seizure  by  attachment.  The 
same  principle,  however,  applies  in  this  case  as  in  the  other — the 
res,  that  is  the  intangible  right  or  interest,  to  be  subject  to  the 
attachment  must  be  within  the  jurisdiction.  But  it  is  manifest 
from  the  nature  of  this  species  of  property  that  it  must  be  a  con- 
structive or  statutory  presence  only,  founded  upon  some  charac- 
teristic fact  which  determines  its  locality.  Where  the  defendant, 
who  owns  a  credit,  is  within  the  jurisdiction,  there  is  no  difficulty 
through  proceedings  in  personam,  in  reaching  and  applying  it  in 
discharge  of  his  debt  to  the  plaintiff.  But  where  he  is  out  of  the 
jurisdiction,  and  the  debt  or  duty  owing  to  him,  or  the  right  he 
possesses  exists  against  some  person  within  the  jurisdiction,  at- 
tachment laws  fasten  upon  that  circumstance,  and  by  notice  to  the 
debtor  or  person  owing  the  duty  or  representing  the  right,  im- 
pound the  debt,  duty  or  right,  to  answer  the  obligation  which  the 
attachment  proceeding  is  instituted  to  enforce.  In  the  case  sup- 
posed the  debt,  duty,  or  right,  for  the  purpose  of  attachment  pro- 
ceedings, is  deemed  to  have  its  situs  or  locality  in  the  jurisdiction. 

The  general  principle  that  attachment  proceedings  can  be  ef- 
fectual only  against  property  within  the  jurisdiction  is  clearly  rec- 
ognized in  the  provisions  of  the  Code  regulating  proceedings  by 
attachment.  They  authorize  the  attachment  of  debts,  choses  in 
action,  rights  by  contract,  and  by  sec.  647,  shares  of  the  defendant 
in  a  corporation,  subject,  however,  to  the  limitation  that  the  prop- 
erty attached  must  be  within  the  jurisdiction. 

Sec.  641  prescribes  that  the  warrant  shall  require  the  sheriff 
to  attach  the  property  of  the  defendant  within  his  county,  and  by 
sec.  644  it  is  made  the  duty  of  the  sheriff  to  execute  the  warrant 
by  levying  upon  the  property  of  the  defendant  within  his  county. 

These  provisions  leave  no  doubt  of  the  intention  of  the  legisla- 
ture to  confine  the  process  of  attachment  within  its  legitimate 
limits.  They  recognize  the  principle  found  in  the  Codes  of  all 
enlightened  nations,  that  jurisdiction  to  be  rightfully  exercised 
must  be  founded  upon  the  presence  of  the  person  or  thing  in  re- 
spect to  which  the  jurisdiction  is  exerted,  within  the  territory. 
Story's  Confl.  of  Laws,  §§  532,  592a;  Gibbs  z\  Queen  Ins.  Co., 
63  N.  Y.  114 ;  20  Am.  Rep.  513 ;  Street  v.  Smith,  7  W.  &  S.  447. 
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We  now  come  more  directly  to  the  inquiry  upon  which  the  case 
now  under  review  depends — ^namely,  whether  the  shares  of  a  non- 
resident defendant  in  the  stock  of  a  foreign  corporation  can  be 
demed  to  be  within  this  State,  by  reason  of  the  fact  that  the  presi- 
dent or  other  officers  of  the  corporation  are  here  engaged  in  carry- 
ing on  the  corporate  business.  We  do  not  overlook  the  fact  that 
we  are  construing  a  section  of  the  Code,  the  language  of  which 
is  sufficiently  general  to  include  foreign  corporations,  but  they 
are  not  expressly  named,  and  for  the  purpose  of  determining 
whether  foreign  corporations  were  intended  to  be  included,  it  is  a 
relevant  inquiry  whether  upon  general  principles  the  right  which  a 
stockholder  in  a  corporation  has  by  reason  of  his  ownership  of 
shares  is  a  debt  or  duty  of  the  corporation,  existing  in  a  foreign 
jurisdiction  wherever  the  offices  of  the  corporation  may  be 
found  engaged  in  the  prosecution  of  the  corporate  business.  If 
the  corporation  by  having  its  officers  and  by  transacting  business 
in  a  State  other  than  its  domicile  of  origin,  is  deemed  to  be  itself 
present  as  an  entity  in  such  foreign  State,  to  the  same  extent  and 
in  the  same  sense  as  it  is  present  in  the  State  which  created  it,  it 
may  be  conceded  that  its  shares  might  be  properly  attached  in  such 
foreign  jurisdiction.  CL 

But  we  regard  the  principle  to  be  too  firmly  settled  by  repeated 
adjudications  of  the  Federal  and  State  courts  to  admit  of  further 
controversy,  that  a  corporation  has  its  domicile  and  residence 
alone  within  the  bounds  of  the  sovereignty  which  created  it,  and 
that  it  is  incapable  of  passing  personally  beyond  that  jurisdiction. 
Bank  of  Augusta  v,  Earle,  13  Pet.  519;  Lafayette  Ins.  Co.  v. 
French,  18  How.  (U.  S.)  404;  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208;  Stevens  v.  Phoenix  Ins.  Co.,  41  id.  150.  But  it  is 
equally  true  that  a  foreign  corporation  is  permitted  to  sue  in  the 
courts  of  this  State,  and  that  suits  in  personan\  may  be  brought 
against  it  by  service  of  process  on  its  officers  or  agents  within 
the  jurisdiction.  Code,  §§  432,  1780;  Gibbs  v.  Queen  Ins.  Co., 
supra.  But  suits  by  or  against  foreign  corporations  are  not  main- 
tained on  the  theory  that  the  corporation  litigant  is  here  in  person, 
or  that  the  corporate  entity  attends  its  officers  in  their  migrations 
from  one  State  to  another,  or  that  it  is  itself  present  wherever  its 
property  may  be,  or  its  business  may  be  transacted.  The  jurisdic- 
tion, as  I  understand,  rests  upon  the  ground  that  as  a  corporation 
must  act  by  agents,  it  may  through  its  agents  subject  itself  to  the 
jurisdiction  of  a  foreign  tribunal.  This  principle  was  clearly  rec- 
ognized by  Curtis,  J.,  in  the  Lafayette  Ins.  Co.  v.  French,  supra, 
which  was  an  action  on  a  judgment  obtained  in  the  State  of  c3hio 
against  an  Indiana  corporation  by  service  of  process  on  an  agent 
of  the  corporation  in  the  former  State,  and  the  point  was  taken 
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that  no  jurisdiction  was  thereby  acquired  to  render  a  judgment 
against  the  defendant.  The  court  overruled  the  point,  and  Curtis, 
J.,  after  stating  that  the  corporation  in  that  case,  existing  only  by 
virtue  of  the  law  of  Indiana,  cannot  be  deemed  to  pass  personally 
beyond  the  limits  of  that  State,  and  that  the  actual  presence  in  a 
State  of  a  defendant  was  not  in  all  cases  essential  to  a  judgment 
against  him,  said :  "  The  inquiry  is  not  whether  the  defendant 
was  personally  within  the  State,  but  whether  he  or  any  one  au- 
thorized to  act  for  him  in  reference  to  the  suit  had  notice  and 
appeared,  or  if  he  did  not  appear,  whether  he  was  bound  to  appear 
or  suffer  judgment  by  default."  When  a  foreign  corporation 
sends  its  agents  into  another  State,  or  transacts  its  business  there, 
availing  itself  of  the  protection  of  the  laws  of  such  State,  there  is 
no  just  reason  why  it  should  not  be  deemed  to  have  subjected 
itself  through  its  agents  to  the  jurisdiction  of  the  courts  of  that 
State,  and  be  held  to  respond  to  an  action  brought  against  it  there- 
in, upon  process  served  on  its  representatives. 

This  seems  sufficiently  plain.  But  it  does  not  determine  the 
present  question.  The  proceeding  authorized  by  sec.  647  of  the 
Code  is  not  in  an  action  against  a  foreign  corporation  or  to  enforce 
any  contract  or  liability  of  the  corporation,  but  a  proceeding  in  an 
action  against  a  defendant  owning  shares  therein,  and  where  the 
jurisdiction  depends  upon  the  shares  which  are  attached,  being 
within  the  State.  The  right  which  a  shareholder  in  a  corporation 
has  by  reason  of  his  ownership  of  shares,  is  a  right  to  participate 
according  to  the  amount  of  his  stock  in  the  surplus  profits  of  the 
corporation  on  a  division,  and  ultimately  on  its  dissolution,  in  the 
assets  remaining  after  payment  of  its  debts.  Burrall  v.  Bushwick 
R.  R.  Co.,  75  N.  Y.  211.  It  is  this  right  and  interest  which  is 
made  liable  to  attachment  under  the  section  referred  to.  The 
right  of  the  shareholder  is  derived  from  the  corporation  under  its 
charter,  or  the  laws  of  the  State  which  created  it.  It  is  enforceable 
by  judicial  proceeding  in  the  local  courts,  and  in  case  of  a  dissolu- 
tion of  the  corporation  the  local  courts  alone  can  be  resorted  to,  to 
wind  up  its  affairs  and  distribute  its  assets.  It  seems  impossible 
to  regard  the  stock  of  a  corporation  as  being  present  for  the  pur- 
pose of  judicial  proceedings,  except  at  one  of  two  places — ^namely, 
the  place  of  residence  of  the  owner,  or  the  place  of  the  residence  of 
the  corporation. 

Sec.  647  has  an  appropriate  application  to  shares  in  domestic 
corporations.  Such  corporations  are  completely  subject  to  the 
jurisdiction  of  our  courts,  and  may  be  compelled  to  recognize  a 
title  to  corporate  shares  derived  under  proceedings  by  attachment. 
In  respect  to  foreign  corporations  such  power  does  not  exist,  and 
it  could  scarcely  be  expected  that  the  courts  of  another   State 
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would  recognize  a  title  to  corporate  stock  in  one  of  its  own  cor- 
porations, founded  upon  a  "Sale  under  an  attachment  issued  by 
our  courts  against  a  non-resident,  when  the  only  semblance  of 
jurisdiction  over  the  property  was  the  service  of  notice  in  the 
attachment  proceedings  upon  an  officer  or  agent  of  the  corpo- 
rations here.  The  foreign  corporation  is  not  here  because  its 
agents  are  here,  nor  because  it  has  property  here ;  nor  is  the  stock 
here  because  the  corporation  has  property,  or  is  conducting  its 
business  in  this  State.  The  individual  members  of  a  corporation 
are  not  the  owners  of  the  property  of  the  corporation,  or  of  any 
part  of  it.  The  abstract  entity — the  corporation — is  the  owner  and 
only  owner  of  the  property.  We  do  not  doubt  that  shares  for  the 
purpose  of  attachment  proceedings  may  be  deemed  to  be  in  the 
possession  of  the  corporation  which  issued  them,  but  only  at  the 
place  where  the  corporation  by  intendment  of  law  always  remains, 
to  wit,  in  the  State  or  country  of  its  creation.  'In  alTother" places 
it  is  an  alien.  It  may  send  its  agents  abroad  or  transact  business 
abroad  as  any  other  inhabitant  may  do,  without  passing  personally 
into  the  foreign  jurisdiction  or  changing  its  legal  residence  But 
such  agents  are  not  the  corporation,  and  do  not  represent  the  cor- 
poration in  respect  to  rights  as  between  the  corporation  and  its 
shareholders  incident  to  the  ownership  of  shares. 

It  is  not  necessary  to  this  case  to  define  the  limits  of  legislative 
power  in  subjecting  intangible  property  to  attachment  by  notice 
served  upon  such  person  or  corporation  as  may  be  designated  by 
the  legislature.  Manifestly  the  res  cannot  be  within  the  jurisdic- 
tion, as  a  mere  consequence  of  a  legislative  declaration,  when  the 
actual  locality  is  undeniably  elsewhere.  But  in  respect  to  in- 
tangible interests,  as  we  have  said,  there  can  be  no  actual  seizure 
of  the  thing,  and  it  can  be  bound  only  by  notice  to  some  one  who 
represents  the  thing.  In  case  of  a  debt,  notice  to  the  debtor  resid- 
ing within  the  jurisdiction  is  the  ordinary  proceeding  to  attach 
the  debt,  and  if  the  debtor  is  a  corporation,  and  the  corporation  is 
a  domestic  one,  there  is  no  difficulty.  But  in  some  of  the  States 
foreign  corporations  having  an  agent,  or  a  place  of  business  with- 
in the  State,  may  be  charged  under  what  is  called  the  trustee 
process,  or  as  garnishee.  Barr  v.  King,  96  Penn.  Stat.  485 ;  Natl. 
B'k  V.  Huntington,  129  Mass.  444.  In  these  proceedings  the  trus- 
tee or  garnishee  is  joined  with  the  principal  defendant  as  a  party 
to  the  action,  and  the  debt  owing  by  the  trustee  or  garnishee  is 
ascertained,  and  the  liability  of  the  trustee  and  garnishee  is  ad- 
judged in  the  action.  There  may  be  no  difficulty  upon  principle  in 
compelling  a  corporation  which  has  an  agent  and  officer  in  another 
State,  and  is  transacting  business  there,  to  respond  in  garnish- 
ment proceedings  for  the  debt,  although  the  creditor — the  princi- 
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pal  defendant — \s  a  non-resident,  and  if  bound  to  respond  it  is 
certainly  just  that  the  judgment  which  compels  the  corporation  to 
pay  the  debt  to  the  plaintiff  should  protect  it  in  making  such  pay- 
ment against  a  subsequent  claim  by  its  creditor.  We  do  not  enter 
into  this  question  here.  But  whatever  view  may  be  taken  as  to 
tlie  right  to  attach  a  debt  owing  by  a  foreign  corporation  to  a 
non-resident  by  service  of  notice  on  an  agent  of  the  corporation 
within  the  jurisdiction,  we  think  in  respect  to  corporate  stock, 
which  is  not  a  debt  of  the  corporation  in  any  proper  sense,  it  would 
be  contrary  to  principle  to  hold  that  it  can  be  reached  by  such  a 
notice.  We  are,  therefore,  of  the  opinion,  that  the  fundamental 
condition  of  attachment  proceedings,  that  the  res  must  be  within 
the  jurisdiction  of  the  court  in  order  to  an  effectual  seizure,  is  not 
answered  in  respect  to  shares  in  a  foreign  corporation  by  the  pres- 
ence here  of  its  officers,  or  by  the  fact  that  the  corporation  has 
property  and  is  transacting  business  here,  and  that  sec.  647  must 
be  construed  as  applying  to  domestic  corporations  only.  See 
Moore  v.  Gennett,  2  Tenn.  Ch.  375 ;  Christmas  v,  Biddle,  13  Penn. 
Stat.  223;  Childs  V,  Digby,  24  id.  26;  Drake  or^  Attachments, 
§§  244,  471,  478.  This  is  decisive  of  the  present  case.  The  right 
to  attach  corporate  shares  depends  upon  statute.  The  Hat  Sweat 
Manufacturing  Co.  was  a  foreign  and  not  a  domestic  corporation. 
Sec.  647  is  the  only  authority  for  the  attachment  of  shares  of  a 
defendant  in  a  corporation,  and  as  that  section  does  not  apply  to 
foreign  corporations,  it  is  immaterial  to  what  extent  the  Hat 
Sweat  Manufacturing  Co.  may  have  brought  its  property  or  busi- 
ness into  this  State. 

We  are  also  of  opinion  that  the  defendant  was  entitled  to  move 
to  have  the  levy  set  aside  and  vacated,  thereby  relieving  his  stock 
from  the  cloud  and  embarrassment  created  by  the  proceedings. 
See  Dunlop  v,  Patterson  Fire  Ins.  Co.,  74  N.  Y.  145 ;  30  Am.  Rep. 
283 ;  Blossom  v,  Estes,  84  N.  Y.  617. 

These  reasons  lead  to  a  reversal  of  the  order  of  the  General 
Term  and  an  affirmance  of  the  order  of  the  Special  Term. 

All  concur. 

Ordered  accordingly. 
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Section  II. — Amount  of  Capital  Stock,  and  Effeci'  of  Over- 
Issue. 

THE   DROITWICH    PATENT    SALT    CO.,   LIMITED,   v. 

CURZON. 

In  the  Exchequer,  November  ii,  1867. 

[Reported  in  Law  Reports,  3  Exchequer  35.] 

Special  Case  stated  for  the  opinion  of  the  court  under  the 
Common  Law  Procedure  Act,  1852,  §  46. 

The  plaintiffs  are  a  company  originally  established  in  the  year 
1826,  under  the  name  of  the  "  Droitwich  Patent  Salt  Co./*  and 
the  defendant  is  the  registrar  of  joint-stock  companies.  By  the 
plaintiffs'  deed  of  settlement  the  capital  of  the  partnership  was 
fixed  at  £125,000,  in  5000  shares  of  £25  each.  The  deed  provided 
that  eight  of  the  partners  should  act  as  managers  and  have  the 
whole  management  of  the  mode  of  carrying  on  the  company's 
works  and  of  the  affairs  of  the  partnership;  that  they  should 
make  the  rules  and  regulations,  and  prescribe  the  orders  and  di- 
rections relating  to  the  concerns  of  the  partnership,  and  alter  and 
repeal  the  same,  as  they  in  their  discretion  might  think  proper, 
so  that  the  same  be  not  inconsistent  with,  or  repugnant  to,  the 
fundamental  principles  or  constitution  of  the  partnership ;  and  that 
no  new  rules  or  regulations  in  any  manner  altering  the  funda- 
mental principles  or  constitution  of  the  partnership  should  be  bind- 
ing unless  the  same  should  be  confirmed  by  two-thirds  of  the  part- 
ners present  at  two  successive  extraordinary  general  meetings,  to 
be  specially  called  for  the  purpose. 

All  the  5000  shares  were  issued,  and  the  full  sum  of  £25  was 
paid  upon  each.  In  1834  certain  alterations  were  duly  made  in 
the  rules  of  the  company,  and  embodied  in  a  supplemental  deed  of 
settlement,  under  which  power  was  given  to  the  managing  part- 
ners at  any  general  meeting  to  propose  any  new  rules,  and  the 
altering  or  repealing  of  any  of  the  laws  and  fundamental  regula- 
tions of  the  partnership.  If  such  new  rule  or  alteration  or  repeal 
was  carried  by  a  majority  of  the  votes  of  the  partners  entitled  to 
vote,  and  was  confirmed  by  two-thirds  of  those  present  at  a  subse- 
quent extraordinary  general  meeting,  it  was  to  become  binding  on 
the  partnership. 

In  1854,  resolutions  (which  were  afterward  embodied  in  a  sec- 
ond supplemental  deed)  were  passed,  to  increase  the  capital  of  the 
company  to  £150,000  by  the  issue  of  1000  shares  at  £25  each.  The 
new  shares  were  to  be  offered  at  £15  a  share,  and  to  rank  as  old 
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shares.  All  these  new  shares  were  issued,  and  the  full  sum  of  ii5 
was  paid  on  each.  In  1861  a  further  increase  of  capital  (under 
fresh  resolutions,  which  were  embodied  in  a  third  deed)  was  made 
by  the  issue  of  2000  shares  at  £5  for  each  £25  share,  all  of  which 
were  eventually  issued,  and  the  full  sum  of  £5  paid  up  on  each. 
Two  thousand  additional  shares,  at  the  same  price  for  each  £25 
share,  were  issued  in  1863  under  similar  resolutions,  which  were 
embodied  in  a  fourth  deed.  On  all  of  these,  also,  the  full  sum  of 
£5  a  share  was  paid. 

The  company,  therefore,  in  1863  possessed  a  nominal  capital  of 
£250,000  in  10,000  shares  of  £25  each,  of  which  £125,000,  £15,000, 
£10,000,  and  £10,000  had  been  paid  up.  But  as  the  new  shares  had 
been  issued  at  reduced  prices,  no  further  sum  remained  unpaid  up, 
and  the  real  capital  of  the  company  was  4i.$QjPOO.  In  1864  the  com- 
pany was  registered  under  sec.  179  of  the  Companies  Act,  1862, 
as  a  company  with  limited  liability,  by  the  name  of  the  "  Droit- 
wich  Patent  Salt  Co.,  Limited."  At  the  time  of  registration  the 
original  and  supplemental  deeds  were  registered  as  the  deeds  of 
partnership  constituting  the  company.  The  statement  of  capital 
required  by  sec.  183  to  be  delivered  to  the  registrar  ran  thus: 
"  The  amount  of  nominal  capital  is  £250,000,  divided  into  10,000 
shares  of  £25  each,  all  taken  up,  £25  having  been  paid  on  the  first 
5000  shares,  £15  on  the  next  1000  shares,  and  £5  on  the  remaining 
4000  shares ;  and  the  last  5000  shares  were  issued  at  £25  each  for 
the  sums  above  mentioned." 

In  1866  the  following  resolutions  were  duly  passed  at  an  extraor- 
dinary general  meeting  called  under  the  provisions  of  the  orig- 
inal deed  of  settlement  and  the  first  supplemental  deed.  First, 
that  the  capital  of  the  company  be  altered  and  reduced.  Second, 
that  the  capital  of  the  company  shall  consist  of  £100,000  divided 
into  10,000  fully  paid-up  shares  of  £10  each.  A  copy  of  these 
resolutions  was  afterward  forwarded  to  the  registrar  and  recorded 
by  him.  Later  in  the  same  year  resolutions  were  come  to  by 
meetings  duly  convened  for  the  purpose,  enabling  the  directors, 
with  the  sanction  of  a  special  resolution  of  the  company,  to  in- 
crease the  capital,  and  subsequently  it  was  resolved  that  "the 
capital  of  the  company  shall  be  increased  from  £100,000  to  £125,- 
000,  by  the  issue  of  2500  new  shares  of  the  nominal  value  of  £10 
each.  A  copy  of  this  resolution  was  recorded  by  the  registrar,  to 
whom  it  had  been  duly  forwarded.  A  notice  of  this  increase  was 
also  given  to  him  in  conformity  with  sec.  34  of  the  Companies 
Act,  1862.  But  he,  after  consideration,  refused  to  record  the 
amount  of  increase  or  the  notice,  alleging  as  a  reason  for  his  re- 
fusal, that  the  company  had  no  power  to  reduce  their  capital, 
and  that  as  such  reduction  of  capital  was  an  illegal  act  on  the  part 
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of  the  company,  he  declined  to  record  any  document  containing 
a  statement  of  the  company's  capital  being  such  reduced  capital. 
The  plaintiffs  subsequently  commenced  an  action  against  the  reg- 
istrar for  the  damage  they  had  sustained  by  reason  of  his  refusal 
to  record  the  amount  of  the  increase  of  their  capital,  and  also 
claimed  a  writ  of  mandamus  commanding  him  to  record  the  same. 
After  the  issue  of  the  writ  in  the  action,  this  case  was  stated  with- 
out pleadings.  The  questions  for  the  court  were :  First,  whether 
the  plaintiffs  had  power  to  alter  and  reduce  their  capital  in  the 
manner  set  forth  in  the  above  resolutions  lastly  referred  to,  and 
second,  whether  the  defendant  was  bound  to  record  the  increase 
of  the  capital  thus  altered  and  reduced. 

The  24  and  25  Vict.  c.  89,  sec.  8,  enacts  that  the  memorandum 
of  association  of  a  company  formed  under  the  act  shall  contain, 
among  other  things,  "  the  amount  of  capital  with  which  the  com- 
pany proposes  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount."  Sec.  12  enacts  that  any  company  limited  by  shares 
mav  so  far  modify  the  conditions  contained  in  its  memorandum  of 
association,  if  authorized  to  do  so  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution,  as  to  increase  its  capital 
or  to  consolidate  and  divide  it  into  shares  of  a  larger  amount  than 
existing  shares,  or  to  convert  its  paid-up  shares  into  stock ;  "  but 
in  the  conditions  contained  in  its  memorandum  of  association." 

Sec.  34  enacts  that  notice  of  any  increase  of  capital  beyond  the 
registered  capital  shall  be  given  to  the  registrar,  and  he  shall 
forthwith  record  the  amount  of  the  increase.  Part  7  of  the  act 
reg^ilates  the  manner  in  which  existing  companies  are  to  register 
under  the  act. 

Sec.  183  enacts  that  previously  to  registration,  any  joint-stock 
company  intending  to  be  registered  as  a  limited  company  shall  de- 
liver to  the  registrar  a  statement  of  "  the  nominal  capital  of  the 
company,  and  the  number  of  shares  into  which  it  is  divided."  Sec. 
196  enacts  that  "  when  a  company  is  registered  under  this  act  in 
pursuance  of  this  part  thereof,  all  provisions  contained  in  any 
.  .  .  deed  of  settlement  or  other  instrument  constituting  and 
regulating  the  company  .  .  .  shall  be  deemed  to  be  the  condi- 
tions and  regulations  of  the  company  in  the  same  manner  and 
with  the  same  incidents  as  if  they  were  contained  in  a  registered 
memorandum  of  association  and  articles  of  association;  and  all 
the  provisions  of  this  act  shall  apply  to  such  company  in  the  same 
manner  in  all  respects  as  if  it  had  been  formed  under  this  act, 
subject  to  the  provisions  following,  that  is  to  say :  .  .  .  Sixth, 
that  nothing  herein  contained  shall  authorize  any  company  to 
alter  any  such  provisions  contained  in  any  deed  of  settlement 
.     .     .     or  other  instrument  constituting  or  regulating  the  com- 
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pany,  as  would,  if  such  company  had  originally  been  formed  under 
this  act  have  been  contained  in  the  memorandum  of  association, 
and  are  not  authorized  to  be  altered  by  this  act."  The  section  con- 
cludes with  a  proviso,  that  "  nothing  herein  contained  shall 
derogate  from  any  power  of  altering  its  constitution  or  regulations 
which  may  be  vested  in  any  company  registering  under  this  act 
in  pursuance  of  this  part  thereof,  by  virtue  of  any  deed  of  set- 
tlement or  other  instrument  constituting  or  regulating  the  com- 
pany." 

Mellish,  Q,  C,  H.  Lloyd  with  him,  for  the  plaintiffs. 

The  Attorney-General,  F.  Herschell  with  him,  for  the  defendant. 

Kelly,  C.  B.  I  am  of  opinion  that  the  defendant  is  entitled  to 
our  judgment.  The  question  whether,  under  the  circumstances  of 
this  case,  a  writ  of  mandamus  might  properly  be  claimed  is  im- 
portant, but,  as  it  is  unnecessary  to  decide  it,  it  may  be  best  to  ex- 
press no  opinion  either  one  way  or  the  other  upon  it.  The  ground 
on  which  I  consider  the  defendant  entitled  to  our  judgment  is  this, 
that  his  refusal  to  register  the  notice  of  increase  of  capital  was 
not  a  wrongful  refusal. 

The  plaintiffs  are  a  company  which  were  in  existence  long  be- 
fore the  passing  of  the  Companies  Act,  1862.  At  the  time  of  the 
passing  of  that  act,  or  rather  a  short  time  afterward,  when  they 
called  on  the  registrar  to  register  them  under  the  act,  their  nominal 
capital  was  £250,000.  But  this  capital  was  then  farther  stated  to 
be  "  in  10,000  shares  of  £25  each,  all  taken,  £25  having  been  paid 
^  ••"  on  the  first  5000  shares,  £15  on  the  next  1000  shares,  and  £5  on 
^  the  remaining  4000  shares ;  "  and  it  was  also  stated  that  the  last 

5000  shares  were  issued  at  £25  each  **  for  the  sums  above  men- 
tioned." This  amounts  in  substance  to  a  declaration  that  the 
actual  amount  of  capital  had  been  reduced  from  £250,000  to 
£160,000,  thus :  There  had  been  a  new  issue  of  1000  shares  on  the 
original  capital  of  £125,000,  at  £15  a  share,  and  two  subsequent 
issues  of  4000  shares  at  £5  each.  The  aggregate  amount  sub- 
scribed was,  therefore,  £160,000;  and  this  was  the  real  capital  of 
the  company,  although  their  nominal  capital  amounted  to  £250,- 
000.  It  is  said  that  the  words  in  the  requisition  for  registration, 
"  the  last  5000  shares  were  issued  at  £25  each,  for  the  sums  above 
mentioned,"  amount  to  a  statement  that  these  shares  were  to  be 
considered  as  fully  paid  up.  Probably  this  is  so,  and  at  all  events 
the  registrar  entered  the  company  on  the  register,  whether  by  in- 
advertence or  otherwise,  under  the  act  of  1862,  in  the  manner 
above  described.  Subsequently  he  was  called  upon  to  register 
a  further  change  in  the  amount  of  capital.  Resolutions  were 
passed  reducing  the  capital  to  £100,000  in  10,000  fully  paid-up 
shares  of  £10  each.    These  resolutions  were  sent  to  the  registrar 
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and  were  recorded  by  him.  In  fact,  he  ought  to  have  refused  to 
record  them.  He  did,  however,  perhaps  per  incuriam,  enter  the  re- 
duction of  capital.  Then  he  was  called  upon  to  register  an  in- 
crease of  this  reduced  capital  from  i  100,000  to  i  125,000.  Notice 
was  duly  given  to  him  of  tTie  proposed  increase,  but  he  refused  to 
record  the  notice  or  the  amount  of  the  increase.  Had  he  done  so, 
then  taking  all  the  entries  together  as  representing  the  constitu- 
tion and  condition  of  the  company,  the  entry  of  £125,000  would 
have  amounted,  in  fact,  to  an  entry,  not  of  an  increase,  but  of  a 
reduction  of  the  nominal  capital  of  £250,000  as  originally  regis- 
tered, to  £125,000.  The  question,  therefore,  really  is,  whether  the 
company  were  entitled  to  reduce  their  nominal  capital,  and  to  call 
upon  the  registrar  to  enter  on  the  register  a  minute  of  that  reduc- 
tion ? 

Now,  in  the  case  of  a  company  formed  under  the  act  of  1862, 
and  also  in  the  case  of  a  company  already  formed,  which  after- 
ward is  registered  under  the  act,  it  is  imperative  on  the  registrar 
to  enter  on  the  register  the  amount  of  nominal  capital.  With  re- 
gard to  companies  limited  by  shares  formed  under  the  act,  sec.  8 
enacts  that  the  memorandum  of  association  shall,  among  other 
things,  contain  "  the  amount  of  capital  with  which  the  company 
proposes  to  be  registered,  divided  into  shares  of  a  certain  fixetd 
amount,"  and  before  registration  the  registrar  (who  has  to  give  a 
certificate  which  is  to  be  conclusive  evidence  that  all  the  requisites 
of  the  act  in  respect  of  registration  have  been  complied  with) 
must  satisfy  himself  that  the  matter  to  be  registered — the  memo- 
randum of  association — contains  all  the  elements  prescribed  by  the 
different  clauses  of  sec.  8,  and  no  alteration  in  any  one  of  these 
elements  can  be  made  unless  expressly  authorized  (sec.  12).  The 
law  is  the  same  where  an  existing  company  applies  for  registra- 
tion. Sec.  183  provides  that,  previous  to  registration,  a  state- 
ment of  "  the  nominal  capital  of  the  company,  and  the  number  of 
shares  into  which  it  is  divided,"  is  to  be  delivered  to  the  registrar, 
and  his  certificate  of  incorporation  is  to  be  conclusive  evidence 
(sec.  192),  that  all  the  requisitions  in  the  act  contained  in  respect 
of  registration  have  been  complied  with.  It  is  quite  clear,  there- 
fore, that  the  nominal  amount  of  capital,  and  the  number  of  shares 
into  which  it  is  divided,  must  be  stated  to  the  registrar,  by  whom 
that  amount  must  then  be  entered  on  the  register. 

We  next  have  to  consider  whether  an  existing  company,  when 
once  registered,  have  any  power  under  the  act  of  1862  to  give 
effect  to  a  provision  contained  in  their  original  deed  of  settlement 
to  reduce  their  capital.  Now,  there  is  an  express  power  given  to 
increase  capital  (sec.  12),  but  nowhere  can  there  be  found  an  ex- 
press provision  pointing  to  a  power  to  reduce,  after  once  the  nom- 
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inal  amount  of  capital  has  been  registered.  Is  it  then  the  effect  of 
the  sixth  clause  of  sec.  196,  to  enable  a  company  existing  before 
the  act,  and  registering  under  it,  to  exercise  the  power  of  reducing 
their  capital ;  or  rather,  is  it  the  effect  of  that  article  to  legalize  the 
continuance  of  a  power  already  possessed  under  the  original  deed 
of  settlement  or  articles  of  association  ?  The  language  of  the  sixth 
clause  is  as  follows  (his  lordship  read  the  clause),  and  as  far  as 
that  language  goes  it  is  not  contended  that  there  is  anything  in 
it  to  render  lawful  a  reduction  of  capital.  But  there  follows  a 
proviso  in  these  terms :  "  Nothing  herein  contained  shall 
derogate  from  any  power  of  altering  its  constitution  or  regulations 
which  may  be  vested  in  any  company  registering  under  this  act  in 
pursuance  of  this  part  thereof  by  virtue  of  any  act  of  Parliament, 
deed  of  settlement,  etc.,  constituting  or  regulating  the  company." 
Now,  in  construing  this  proviso,  I  take  it  that  before  the  word 
"  power  "  we  ought  to  introduce  the  word  "  lawful,"  and  that  the 
proviso  means  that  nothing  in  the  act  is  to  derogate  from  any 
"  lawful  power  "  before  possessed  by  any  company. 

Is  this  power  of  reduction,  then,  a  lawful  power,  a  power  which 
could  be  exercised  consistently  with  justice,  and  with  the  objects 
of  the  act  ?  If  it  applies,  we  must  remember,  to  a  company  where 
the  whole  amount  on  the  shares  has  been  paid  up,  there  is  no  rea- 
son why  it  should  not  apply  to  a  company  where  a  portion  only  of 
the  nominal  amount  registered  has  been  paid  up,  and  the  share- 
holders are  liable  to  contribute  for  the  remainder.  Now,  it  is  im- 
possible to  contend  that  a  company  registered  with  a  nominal  cap- 
ital of  £250,000  made  up  of  £25  shares,  of  which  say  only  £15  or 
£20  is  paid,  should  have  power  to  force  the  registrar  to  register 
resolutions  reducing  their  capital  to  the  amount  actually  paid  up. 
If  such  a  proceeding  were  permitted,  the  shareholders'  liability 
would  be  limited  not,  as  was  intended,  by  the  amount  of  their 
shares,  but  by  the  amount  of  the  already  paid-up  portion  of  their 
shares.  Justice,  the  language  of  the  act,  and  the  intention  of  the 
legislature,  alike  forbid  an  interpretation  which  would  lead  to 
such  a  result.  I,  therefore,  think  that  the  nominal  capital  of  this 
company  having  been  registered  at  £250,000,  it  was  not  competent 
to  the  plaintiffs  to  reduce  that  capital.  The  registrar  should  not 
have  registered  the  resolutions  making  that  reduction,  and  when 
he  was  called  on  to  make  a  further  entrv  which  would  have  af- 
firmed  the  previous  improper  reduction  of  capital,  he  was  justified 
in  declining  to  make  it.  The  defendant,  therefore,  is  entitled  to 
our  judgment. 

Bramwell,  B.,  concurred. 

Channell,  B.  I  am  of  the  same  opinion.  The  question  before 
us  is  whether  the  registrar  was  bound  under  the  25  and  26  Vict. 
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c.  89,  sec.  196,  to  register  a  notice  of  the  increase  of  the  decreased 
capital  of  this  company.  That  depends  on  whether  he  was  bound 
to  register  the  resolution  stating  the  previous  reduction  of  capital. 
Now  it  is  admitted  that  a  new  company  formed  under  that  act 
cannot  have  a  reduction  in  their  capital  registered,  and  I  see  no 
reason  why  an  old  company  coming  in  to  share  the  privileges  of 
the  act  should  be  in  a  better  position  than  a  new  company.  The 
short  ground  of  my  judgment,  therefore,  is,  that  whatever  powers 
to  reduce  capital  this  company  may  have  possessed  under  their 
original  deed  of  settlement,  these  powers  were  lost  when  the  com- 
pany elected  to  be  registered  under  the  act  of  1862  in  the  manner 
and  under  the  circumstances  stated  in  the  case. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  think  that  the  powers 
of  reducing  capital,  whatever  they  might  have  been,  which  were 
possessed  under  the  original  deed  of  settlement  of  this  company, 
were  lost  upon  registration. 

Judgment  for  the  defendant. 


RAILWAY  CO.  V,  ALLERTON. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1873. 

[Reported  in  18  Wallace  233.] 

Appeal  from  the  Circuit  Court  for  the  Northern  District  of 
Illinois ;  the  case  being  thus : 

The  Chicago  City  Railway  Co.  was  a  corporation  owning  a 
street  railroad  in  Chicago.  The  directors  of  the  company,  without 
consulting  the  stockholders  or  calling  a  meeting  of  them,  resolved 
to  increase  the  capital  stock  of  the  company  from  $1,250,000  to 
$1,^00,000.  To  this  one  Allerton,  who  was  a  stockholder,  ob-j 
jecTed;  and  filed  a  bill  praying  for  an  injunction  to  prevent  the! 
increase.  His  position  was  that  it  could  not  be  lawfully  made 
without  the  concurrence  of  the  stockholders,  and  in  support  of  this 
view  he  relied  upon  the  Constitution  of  Illinois,  adopted  in  July, 
1870,  by  the  thirteenth  section  of  the  eleventh  article  of  which  it  is 
declared  as  follows : 

"No  railroad  corporation  shall  issue  any  stock  or  bonds,  except 
for  money,  labor,  or  property  actually  received  and  applied  to  the 
purposes  for  which  such  corporation  was  created,  and  all  stock 
dividends,  and  other  fictitious  increase  of  the  capital  stock,  or  in- 
debtedness of  any  such  corporation  shall  be  void.  The  capital 
stock  of  no  railroad  corporation  shall  be  increased  for  any  pur- 
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pose,  except  upon  giving  sixty  days'  public  notice  in  such  man- 
ner as  may  be  provided  by  law." 

He  also  relied  on  an  act  of  the  legislature  of  Illinois,  passed 
March  26,  1872,  to  execute  and  carry  out  the  above  provision  of 
the  Constitution,  by  which,  among  other  things,  it  was  enacted 
that  no  corporation  should  change  its  name  or  place  of  business, 
increase  or  decrease  its  capital  stock,  or  the  number  of  its  directors, 
or  consolidate  with  other  corporations,  without  a  vote  of  two- 
thirds  of  the  stock  at  a  stockholders'  meeting. 

The  railway  company,  in  its  answer,  relied  upon  its  charter, 
granted  February  14,  1859,  ^^  third  and  fourth  sections  of  which 
were  as  follows : 

"  Sec.  3.  The  capital  stock  of  said  corporation  shall  be  one  hun- 
dred thousand  dollars,  and  may  be  increased  from  time  to  time, 
at  the  pleasure  of  said  corporation. 

"  Sec.  4.  All  the  corporate  powers  of  said  corporation  shall  be 
vested  in  and  exercised  by  a  Board  of  Directors,  and  such  officers 
and  agents  as  said  board  shall  appoint." 

The  position  of  the  company  was  that  the  third  section  conferred 
an  unrestricted  right  to  increase  the  capital  stock  at  will,  and  that 
the  fourth  vested  this  power  in  the  board  of  directors,  and  that  the 
constitutional  provision  and  act  above  referred  to,  if  applied  to 
this  corporation,  would  impair  the  validity  of  the  contract.  It 
was  further  set  up,  however,  that  the  said  provision  did  not  apply 
to  railways  worked  by  horse-power.  The  court  below  decreed  in 
favor  of  the  complainant  and  the  company  took  the  present  ap- 
peal. 

Charles  Hitchcock  for  the  appellant. 

£.  A.  Storrs  contra, 

Bradley,  J.,  delivered  the  opinion  of  the  court. 

Without  attempting  to  decide  the  constitutional  question,  or  to 
give  a  construction  to  the  act  of  the  legislature,  we  are  satisfied  that 
the  decree  must  be  affirmed  on  the  broad  ground  that  a  change  so 
organic  and  fundamental  as  that  of  increasing  the  capital  stock  of 
a  corporation  beyond  the  limit  fixed  by  the  charter  cannot  be  made 
by  the  directors  alone,  unless  expressly  authorized  thereto.  The 
general  power  to  perform  all  corporate  acts  refers  to  the  or- 
dinary business  transactions  of  the  corporation,  and  does  not  ex- 
tend to  a  reconstruction  of  the  body  itself,  or  to  an  enlargement  of 
its  c^ital^stock.  A  corporation,  like  a  partnership,  is  an  associa- 
tion of  natural  persons  who  contribute  a  joint  capital  for  a  common 
purpose,  and  although  the  shares  may  be  assigned  to  new  individ- 
uals in  perpetual  succession,  yet  the  number  of  shares  and  amount 
of  capital  cannot  be  increased,  except  in  the  manner  expressly 
authorized  by  the  charter  or  articles  of  association. 
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Authority  to  increase  the  capital  stock  of  a  corporation  may  un- 
doubtedly be  conferred  by  a  law  passed  subsequent  to  the  charter ; 
but  such  a  law  should  regularly  be  accepted  by  the  stockholders. 
Such  assent  might  be  inferred  by  subsequent  acquiescence ;  but  in 
some  form  or  other  it  must  be  given  to  render  the  increase  valid 
and  binding  on  them.  Changes  in  the  purpose  and  object  of  an 
association,  or  in  the  extent  of  its  constituency  or  membership, 
involving  the  amount  of  its  capital  stock,  are  necessarily  funda- 
ment;rf  m- their  character,  and  cannot,^n  general  principles,  be 
made  without  the  express  or  implied  consent  of  the  members. 
The  reason  is  obvious. 

First,  as  it  respects  the  purpose  and  object.  This  may  be  said 
to  be  the  final  cause  of  the  association,  for  the  sake  of  which  it 
was  brought  into  existence.  To  change  this  without  the  consent  of 
the  associates,  would  be  to  commit  them  to  an  enterprise  which 
they  never  embraced,  and  would  be  manifestly  unjust. 

Secondly,  as  it  respects  the  constituency,  or  capital  and  mem- 
bership. This  is  the  next  most  important  and  fundamental  point 
in  the  constitution  of  a  body  corporate.  To  change  it  without 
the  consent  of  the  stockholders  would  be  to  make  them  members 
of  an  association  in  which  they  never  consented  to  become  such. 
It  would  change  the  relative  influence,  control  and  profit  of  each 
member.  If  the  directors  alone  could  do  it  they  could  always  per- 
petuate their  own  power.  Their  agency  does  not  extend  to  such 
an  act  unless  so  expressed  in  the  charter,  or  subsequent  enabling 
act ;  and  such  subsequent  act,  as  before  said,  would  not  bind  the 
stockholders  without  their  acceptance  of  it,  or  assent  to  it  in  some 
form.  Even  when  the  additional  stock  is  distributed  to  each  stock- 
holder ^ro  rata,  it  would  often  work  injustice,  because  many  of 
the  stockholders  might  be  unable  to  take  their  respective  shares, 
and  might  thus  lose  their  relative  interest  and  influence  in  the  cor- 
porate concerns. 

These  conclusions  flow  naturally  from  the  character  of  such 
associations.  Of  course  the  associates  themselves  may  adopt  or 
assent  to  a  different  rule.  If  the  charter  provides  that  the  capital 
stock  may  be  increased,  or  that  a  new  business  may  be  adopted 
by  the  corporation,  this  is  undoubtedly  an  authority  for  the  cor- 
poration (that  is,  the  stockholders)  to  make  such  a  change  by  a 
stockholders'  vote,  in  the  regular  way.  Perhaps  a  subsequent  rati- 
fication or  assent  to  a  change  already  made  would  be  equally  eflfect- 
ive.  It  is  unnecessary  to  decide  that  point  at  this  time.  But  if  it  is 
desired  to  confer  such  a  power  on  the  directors,  so  as  to  make  their 
acts  binding  and  final,  it  should  be  expressly  conferred. 

Where  the  stock  expressly  allowed  by  a  charter  has  not  been  all 
subscribed,  the  power  of  the  directors  to  receive  subscriptions  for 
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the  balance  may  stand  on  a  different  fcx)ting.  Such  an  act  might, 
perhaps,  be  considered  as  merely  getting  in  the  capital  already 
provided  for  the  operations  and  necessities  of  the  company,  and, 
therefore,  as  belonging  to  the  orderly  and  proper  administration 
of  the  company's  affairs.  Even  in  such  case,  however,  prudent 
and  fair  directors  would  prefer  to  have  the  sanction  of  the  stock- 
holders to  their  acts.  But  that  is  not  the  present  case,  and  need 
not  be  further  considered. 
Decree  affirmed.^ 


EDWIN    EINSTEIN,    Appellant,    z;.    THE    ROCHESTER 
GAS  AND  ELECTRIC  CO.  et  al.,  Respondents. 

In  THE  Court  of  Appeals  of  New  York^  April  30,  1895. 

[Reported  in  146  New  York  Reports  46.] 

Appeal  from  an  interlocutory  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  Fifth  Judicial  Department,  entered 
upon  an  order  made  March  27,  1894,  which  reversed  an  order  of 
Special  Term  sustaining  a  demurrer  to  the  complaint. 

On  defendants'  demurrer  to  the  complaint. 

This  action  is  to  compel  the  defendant,  the  Rochester  Gas  and 
Electric  Co.,  to  issue  to  the  plaintiff  $480,000,  par  value  of  its 
paid-up  stock;  or,  in  default  thereof,  that  the  defendants  be  re- 
quired to  pay  to  him  the  par  value  thereof. 

The  plaintiff's  assignor,  Rowley,  became  the  owner  through  a 
contract  with  the  Brush  Electric  Co.,  of  Cleveland,  Ohio,  of  the 
exclusive  right  to  sell  dynamo  electric  machines  and  apparatus 
made  under  the  Brush  patent  for  electric  lighting  and  electroplat- 
ing. Rowley  agreed  with  certain  persons  in  the  city  of  Roches- 
ter respecting  the  organization  of  a  stock  company,  with  a  capital 
of  $100,000,  for  the  purpose  of  introducing  the  Brush  electric 
light  into  that  city.  By  the  agreement  forty-eight  per  cent,  of  the 
capital  stock  of  the  company  was  to  be  paid  over  to  Rowley,  as  a 
consideration  for  an  assignment  by  him  of  his  rights  under  the 
Cleveland  contract,  and,  also,  forty-eight  per  cent,  of  any  increase 
of  the  capital  of  said  company.  After  the  formation  of  the  Roch- 
ester company,  under  the  name  of  the  Brush  Electric  Light  Co.  of 
Rochester,  N.  Y.,  one  of  the  defendants  in  this  action,  a  formal 
agreement  was  executed  between  that  company  and  Rowley, 
through  which  Rowley  assigned  to  it  his  rights  under  the  Brush 

*  As  to  the  power  to  change  the  amount  of  capital  stock,  see  further. 
infra,  pp.  . — Ed. 
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patent  for  Monroe  County.  The  contract  contained  this  agree- 
ment on  the  part  of  the  company  (after  having  recited  the  issue 
and  delivery  to  him  of  $48,000  of  paid-up  capital  stock  as  a  consid- 
eration for  the  assignment),  viz. :  "  That  if  at  any  time  hereafter 
the  said  capital  stock  of  the  said  party  of  the  second  part  shall  be 
increased  (otherwise  than  for  stock  issued  for  cash  paid  therefor  at 
the  time  of  such  issue  at  par  to  the  extent  of  one  hundred  thousand 
dollars  [$100,000]  in  addition  to  the  present  capital)  forty-eightj 
per  centum  of  the  par  value  of  such  increase  shall  be  issued  and 
delivered  to  said  party  of  the  first  part,  or  his  assigns,  full  paid 
up.  .  .  .  And  the  said  party  of  the  second  part  for  itself,  suc- 
cessors and  assigns,  covenants,  promises  and  agrees  to  and  with 
said  party  of  the  first  part,  his  successors  and  assigns,  that  in  case 
at  any  time  hereafter  the  capital  stock  of  said  party  of  the  second 
part  shall  be  increased  (otherwise  than  for  cash  paid  for  the  said 
increase  at  the  time  at  par  to  the  extent  of  one  hundred  thousand 
dollars  [$100,000]  in  addition  to  the  present  capital),  that  then 
and  in  that  case  said  party  of  the  second  part  will  issue  and  deliver 
to  the  said  party  of  the  first  part,  his  successors  or  assigns,  forty- 
eight  per  centum,  in  amount,  of  the  par  value  fully  paid  up,  of 
such  increase  as  a  part  of  the  consideration  for  this  assign- 
ment. ...  It  is  expressly  agreed  between  the  parties  hereto j 
that  the  party  of  the  second  part  shall  not  sell  or  dispose  of  any 
of  its  interests,  franchises  or  rights  under  this  contract  without  the 
consent  of  the  party  of  the  first  part,  or  his  assigns,  in  writing. 
This  agreement  shall  not,  however,  prevent  any  stockholder  from 
disposing  of  his  stock  if  he  elect  so  to  do."  It  was  subsequent  to 
the  making  of  this  latter  agreement  that  the  plaintiff  became  pos- 
sessed, by  assignment,  of  Rowley's  interest  and  rights  under  the 
various  agreements.  Subsequently,  with  the  plaintiff's  consent, 
there  was  an  increase  of  its  capital  stock  to  the  extent  of  $150,000 
in  cash,  in  addition  to  the  $100,000  stated  in  the  contract  between 
the  company  and  Rowley;  thus  making  the  whole  capital  stock 
of  the  company  $250,000.  Some  years  later  a  consolidation  was 
proposed  between  the  Brush  Co.  and  two  other  electric  light  com- 
panies in  that  city  and  the  Rochester  Gas  Co.  This  project  of  con- 
solidation, however,  was  abandoned,  because  of  the  inability  to 
secure  the  plaintiff's  waiver  of  his  right  to  forty-eight  per  cent, 
of  an  increase  in  the  stock  of  the  Brush  Co.  of  Rochester  under  his 
contract ;  such  increase  being  desired  in  the  capital  stock  of  all  the 
four  companies  upon  consolidation.  Thereupon,  the  Rochester 
Gas  Co.  and  the  two  other  electric-light  companies  of  Rochester 
consolidated  into  a  single  corporation,  called  the  Rochester  Gas 
and  Electric  Co.,  the  present  defendant,  wnth  a  capital  stock  divided 
into  forty-three  thousand  shares  of  $100.    Of  this  stock  a  cer- 
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tain  amount  was  apportioned  to  the  stockholders  of  each  of  the 
consolidating  companies,  and  there  were  retained  in  the  treasury 
of  the  consolidated  company  twelvethousand  five  hundred  shares, 
which  the  directors  were  authorlzedTolsslie  tfl~the  purchase  of  not 
less  thar\a  twQrtliirds  interest  in  the  capital  stock  of  the  Brush  Co., 
at  the  rate  of  five  shares  of  the  stock  of  the  consolidated  company 
for  one  share  of  the  Brush  Co.  In  pursuance  of  this  plan  the  new 
company  acquired  all  of  the  Brush  Co.'s  stock  in  exchange  for  the 
twelve  thousand  five  hundred  shares  at  the  rate  mentioned.  The 
Rochester  Gas  and  Electric  Co.,  in  this  way,  acquired  the  control 
of  the  Brush  Co.  and  the  practical  ownership  of  all  its  properties ; 
but  the  corporate  organization  of  the  Brush  Co.  has  been  kept  up, 
with  a  Board  of  Directors  and  with  officers,  although  the  persons 
constituting  the  Board  of  Directors  are  also  directors  of  the  con- 
solidated corporation. 

These  facts  appear  in  the  complaint  of  the  plaintiff,  and  his 
claim  is  that,  to  all  intents  and  purposes,  the  Rochester  Gas  and 
Electric  Co.  is  the  Brush  Co.,  and  that,  through  the  process  by 
which  the  shares  of  the  stock  of  the  Brush  Co.  were  acquired  by 
the  Rochester  Gas  and  Electric  Co.,  the  capital  stock  of  the  for- 
mer company  was  virtually  increased  by  just  $1,000,000,  and  that 
the  directors  and  stockholders  of  the  Brush  Co.  havHT^y  indirect 
means,  effected  an  increase  of  the  capital  stock  of  the  company 
with  the  view  of  preventing  his  assertion  of  a  claim  under  his  con- 
tract to  receive  forty-eight  per  centum  of  any  increase  of  the  capi- 
tal stock. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  overruled 
at  the  Special  Term  and  judgment  ordered  thereon  for  the  plain- 
tiff. Upon  appeal  by  the  defendants  to  the  General  Term,  that 
court  reversed  the  judgment  of  the  Special  Term ;  but  gave  leave 
to  the  plaintiff  to  appeal  to  this  court  from  the  interlocutory  judg- 
ment of  reversal.  ' 

George  F,  Danforth  for  appellant. 

Edward  Harris  for  respondent. 

Per  curiam.  In  the  view  that  we  take  of  this  case,  it  is  un- 
necessary to  consider  the  appellant's  argument  as  to  the  rights 
gained  through  his  contract  with  the  Brush  Co.,  otherwise  than 
with  respect  to  the  question  of  whether  there  has  been  an  increase 
of  the  capital  stock  of  that  company.  Assuming  all  that  he  claims 
in  regard  to  his  absolute  right  under  the  contract  to  receive  forty- 
eight  per  cent,  of  any  increase  of  the  capital  stock,  we  do  not  think 
it  can  be  said  that  there  has  been  any  such  increase  effected 
through  the  transactions  referred  to.  It  may  be  perfectly  true  that 
the  transaction  with  the  Rochester  Gas  &  Electric  Co.,  by  which 
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that  company  acquired  all  of  the  stock  of  the  Brush  Co.,  at  the  rate 
of  five  shares  of  the  former  for  one  of  the  latter,  was  a  device 
adopted  by  the  officers  and  stockholders  of  the  latter  company  to 
accomplish  by  indirect  means  what  could  not  be  done  directly, 
because  of  their  inability  to  secure  the  appellant's  consent,  or  to 
agree  upon  terms  with  him.  But  it  was  a  possible  transaction  and 
one  which  the  contract  did  not  contemplate  or  provide  for.  The 
language  of  the  contract  is  explicit  with  respect  to  what  the  com- 
pany agreed  to  do,  and  that  is  "  that  in  case  at  any  time  hereafter 
the  capital  stock  .  .  .  shall  be  increased,  .  .  .  that  then 
in  that  case  said  party  of  the  second  part  (the  company)  will  issue 
and  deliver  to  the  said  party  of  the  first  part  (Einstein's  assignor) 
.  .  .  forty-eight  per  cent.  ...  of  such  increase."  No 
condition  of  things  will  meet  that  provision,  unless  there  be,  in 
fact,  as  in  law,  an  increase  of  the  capital  stock.  Now  the  capital 
stock  of  the  Brush  Co.,  which  was  $250,000,  is  to-day  $250,000, 
and  it  is  only  by  regarding  the  holdings  by  the  former  stockholders 
of  the  Brush  Co.  of  the  shares  of  capital  stock  of  another  com- 
pany, to  wit.  The  Rochester  Gas  and  Electric  Co.,  that  it  can  be 
supposed  that  the  capital  of  the  company  is  larger,  as  the  result  of 
the  transactions  complained  of,  than  it  was  before.  But  that  no- 
tion is  quite  untenable.  Therejs  but  one  way  by  which  the  capital 
stock  of  a  company  can  be  increased,  and  that  is  in  the  manner 
authorized  by  its  charter,  or  by  some  express  authorization  of  the 
legislature  of  the  State.  No  acts  of  the  officers  or  agents  of  the 
company  are  competent  to  enlarge  the  capital  stock ;  nor  can  the 
stockholders  do  so,  save  in  the  particular  manner  pointed  out  by 
the  statute.  There  is  no  such  thing  as  an  implied  authority  to  in- / 
crease  or  diminish  the  capital  stock  of  a  cpnipany.  The  transac- 
tion in  this  case  was  simply  one  whereby  all  the  stockholders  of  the 
Brush  Co.  have  parted  with  their  stock  to  the  Rochester  Gas  and 
Electric  Co.,  upon  certain  terms  which  had  been  recommended  by 
the  directors.  The  appellant's  agreement  forbade  the  company 
from  selling  any  of  its  interests  or  rights  without  his  written  con- 
sent: but  it  expressly  recognized  and  preserved  the  right  of  any 
stockholder  to  dispose  of  his  stock  if  he  so  elected.  The  Roches- 
ter Gas  and  Electric  Co.  had  the  right  to  purchase,  and  the  conse- 
quence was  that  it  became  a  stockholder  in  the  Brush  Co.  in  the 
place  of  those  who,  by  transfers  of  their  stock,  had  ceased  to  be 
stockholders  therein.  But  that  has  no  effect  upon  the  Brush  Co.'s 
stock,  except  to  change  the  ownership ;  and  that  the  Brush  Co.  is 
to-day  a  distinct  and  existing  organization,  with  its  own  officers 
and  Board  of  Directors,  and  with  a  capital  stock  of  $250,000,  is  an 
indisputable  fact  and  is  conceded.  The  argument  of  the  appellant, 
that  the  proceedings  through  which  the  Rochester  Gas  and  Elec- 
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trie  Co.  was  formed,  and  through  which  it  subsequently  acquired 
all  of  the  stock  of  the  Brush  Co.,  **  transmuted  the  stockholders  of 
the  Brush  Co.  into  stockholders  of  the  Rochester  Gas  and  Electric 
Co.,"  may  be  perfectly  true ;  but  the  stock  of  the  Brush  Co.  never 
changed  in  form  or  amount.  All  that  took  place  was  a  change  of 
its  ownership. 

If  it  is  true,  as  alleged  in  the  complaint,  that  the  Rochester  Gas 
and  Electric  Co.  has  '*  completely  absorbed  "  the  Brush  Co.  and  is 
infringing  upon  any  of  its  rights,  by  the  use  of  the  patents  w^hich 
were  assigned  to  it ;  or  if  it  is,  in  other  legally  appreciable  ways, 
violating  any  of  its  corporate  rights,  then  the  appellant,  if  his  con- 
tract with  the  company  gives  him  such  an  interest  in  the  corpora- 
tion and  such  a  standing  in  court  as  to  enable  him  to  assert  his 
rights,  or  the  rights  of  his  company,  is  not  precluded  from  seeking 
relief  in  a  proper  action.  Whether  his  having  ceased  to  be  a  stock- 
holder (and  he  disclaims  here  any  right  of  action  in  that  character) 
affects  his  capacity  to  bring  such  an  action,  in  assertion  of  the  cor- 
porate rights  of  the  Brush  Electric  Co.,  is  a  serious  question  about 
which  grave  doubts  may  be  entertained,  but  which  we  are  not 
called  upon  now,  and  which  we  do  not  undertake,  to  decide.  The 
appellant's  action  must  fail,  if  there  has  not  been  that  increase  of 
capital  stock  which  his  contract  contemplated  and  provided  for, 
and,  as  we  think  that  no  such  change  was  effected  by  the  transac- 
tions set  forth  in  the  complaint,  it  follows  that  the  judgment  of  the 
General  Term,  which  reversed  the  interlocutory  judgment  over- 
ruling the  demurrer  of  the  defendants  to  the  complaint,  was  cor- 
rect and  should  be  affirmed,  with  costs  to  the  respondent ;  but  with 
leave  to  the  plaintiff  to  amend  his  complaint  within  twenty  days 
after  service  upon  his  attorneys  of  a  copy  of  the  order  entered  upon 
our  remittitur. 

All  concur,  except  Bartlett^  J.,  not  voting,  and  Haight,  J., 
not  sitting. 

Judgment  accordingly. 


THE  NEW  YORK  AND  NEW  HAVEN  RAILROAD  COM- 
PANY V.  ROBERT  SCHUYLER  and  Others. 

In  the  Court  of  Appeals  of  New  York,  June  Term,  T865. 

[Reported  in  34  New  York  Reports  30.] 

This  is  an  action  in  the  nature  of  a  suit  in  equity  against  Rob- 
ert Schuyler  and  several  hundred  other  defendants.^  The  com- 
plaint was  sustained  by  this  court  on  demurrer,  as  will  appear  by 

*  Neither  the  statement  of  facts  nor  the  opinion  given  in  full. — Ed. 
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reference  to  the  reported  case  in  17  N.  Y.  592.  The  object  of 
the  complaint  was  to  have  a  large  number  of  alleged  false  and 
fraudulent  certificates  and  transfers  of  pretended  stock  of  the 
company,  made  by  Schuyler  and  charged  to  be  held  by  the  de- 
fendants, adjudged  spurious  and  void;  and  to  compel  the  certifi- 
cates to  be  brought  into  court  and  canceled;  and  to  enjoin  the 
several  defendants  from  further  prosecuting  actions  then  pend- 
ing, and  from  bringing  suits  against  the  company  to  enforce  such 
certificates  and  transfers,  or  to  recover  damages  for  any  reasons 
connected  therewith.   .    .    . 

The  particular  facts  of  individual  cases,  or  classes  of  cases,  are 
stated  so  far  as  necessary  in  the  course  of  the  opinion.  The  gen- 
eral facts  as  found  by  the  court  on  the  trial,  as  they  appear  from 
the  pleadings  and  case,  are  in  substance  as  follows : 

That  the  plaintiffs  were  duly  incorporated  by  the  legislature  of 
the  State  of  Connecticut  in  1844;  and  by  an  act  of  the  legislature 
of  this  State,  passed  in  1846,  were  authorized  to  extend  their  road 
into  this  State,  and  clothed  with  necessary  powers  for  conducting 
its  business  in  this  State;  that  the  act  of  incorporation  provided 
that  the  capital  stock  of  the  company  should  be  two  millions  of 
dollars,  with  the  privilege  of  increasing  the  same  to  three  millions, 
to  be  divided  into  shares  of  one  hundred  dollars  each,  which 
shares  should  be  deemed  personal  property  and  be  transferred  in 
such  manner  and  in  such  places  as  the  by-laws  of  said  company 
should  direct;  and  that  the  directors  should  have  full  power  to 
make  and  prescribe  such  by-laws,  rules,  and  regulations  as  they 
should  deem  needful  and  proper  touching  the  disposition  and 
management  of  the  stock,  property,  estate  and  effects  of  the  said 
company,  the  transfer  of  the  shares,  the  duties  and  conduct  of 
their  officers  and  servants,  the  election  and  meetings  of  the  di- 
rectors, and  all  matters  whatsoever  which  might  appertain  to  the 
concerns  of  said  company. 

That  the  original  corporators  failed  to  obtain  subscriptions  for 
stock  sufficient  to  organize  the  company  till  1846.  That  oA  the 
19th  of  May,  1846,  a  board  of  directors  was  elected,  who  organ- 
ized their  body  on  the  same  day  by  electing  Robert  Schuyler  pres- 
ident, which  office  he  continued  to  hold  till  his  resignation  there- 
of July  4,  1854.  That  on  the  9th  of  July,  1846,  the  board  of  di- 
rectors established  by  certain  by-laws  adopted  by  them  a  system 
concerning  the  transfer  of  stock  of  the  company  and  the  issuing 
of  certificates  therefor,  according  to  which  stocks  were  transfer- 
able only  on  the  books  of  the  company  by  the  shareholder  or  his  at- 
torney^duly  appointed,  and  on  the  surrender  of  the  certificate  held 
by  him  when  any  certificate  had  been  issued.  The  same  by-laws 
prescribed  the  form  of  the  transfer,  as  follows : 
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g  New  York  and  New  Haven  Railroad  Company. 

rt  ^  No.  10,002. 

*  g  Capital,  $3,000,000.  Shares  $100  each. 

\  §•  New  York  Office. 

3      ^or  value  received  hereby  assign  and  transfer 

a  -a  unto all  right,  title,  and  interest  in shares 

^  g  in  the  capital  stock  of  the  New  York  and  New  Haven  Rail- 
jS  %  road  Company. 

^^      New  York, ,  18. . 

<y 

'^  And  transfer  books  were  provided  for  the  use  of  the  agents,  in 
which  transfers  of  this  form  were  printed  in  blank;  and  the  by- 
laws also  directed  that  a  form  of  stock  certificate  should  be  adopt- 
ed; and  one  was  adopted  and  invariably  used,  as  averred  by  the 
complaint,  for  the  purpose  of  facilitating  transfers  of  stock  by  the 
holders  thereof,  with  a  blank  assignment  and  power  of  attorney 
printed  upon  the  back  of  it  as  follows: 

New  York  and  New  Haven  Railroad  Company. 

No.  5,294. 
Capital  $3,000,000.      j^^^  York  Office.      Shares  $100  each. 

Be  it  known,  that entitled  to shares  of 

the  capital  stock  of  the  New  York  and  New  Haven  Railroad 
^    Company,  transferable  on  the  books  of  the  company,  at  its 

\    office,  in  the  city  of  New  York,    by   the    said    or 

I     attorney,  on  the  surrender  of  this  certificate. 

New  York ,  18. . 

,  Transfer  Agent. 

Know  all  men  by  these  presents,  that ,  for  value  re- 

i2  ceived,  ha . .  bargained,  sold,  assigned  and  transferred,  and 
g    by  these  presents  do  bargain,  sell,  assign  and  transfer  unto 

rt     of shares  in  the  capital  stock  of  the 

^  New  York  and  New  Haven  Railroad  Company,  standing  in 
I  name  on  the  books  of  the  said  company,  and  trans- 
ferable only  at  its  office  in  the  city  of  New  York.    And  .... 

S    do  hereby  constitute  and  appoint true  and  lawful 

iA    attorney  irrevocable,  for  ....  and  in  ....  name  and  stead, 

^    but  to ,  use,  to  sell,  assign,  transfer  and  set  over  all  or  any 

^    part  of  the  said  stock;  and  for  that  purpose  to  make  and  exe- 

^    cute  all  necessary  acts  of  assignments  and  transfer,  and  one 

or  more  persons  to  substitute  with  like  full  power,  hereby 

ratifying  and  confirming  aU  that said  attorney  or 

substitute  or  substitutes  shall  lawfully  do  by  virtue  hereof. 
In  witness  hereof  . .  hereunto  set  . .  hand  and  seal,  the  . . 

day  of ,  one  thousand  eight  hundred  and  fifty  .... 

Sealed  and  delivered  in  the  presence  of 


o 
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These  certificates,  with  the  blank  assignment  and  power  of  at- 
torney upon  them,  were  printed  and  bound  in  books,  with  mar- 
gins for  entering  the  time  of  issuing  the  certificate,  the  number 
of  shares,  the  number  of  the  certificate,  and  to  whom  issued; 
which  margins  remained  bound  in  the  books  after  the  certificates 
were  cut  out  and  issued,  and  constituted  a  memorandum  of  all^ 
the  certificates  issued;  these  books  were  furnished  by  the  com- 
pany to  the  transfer  agents.  A  stock  ledger  was  also  kept,  in 
which  each  stockholder  was  credited  with  the  shares  transferred 
to  him  and  debited  with  those  transferred  by  him,  and  in  a  sep- 
arate column  in  each  stockholder's  account  was  entered  the  num- 
ber of  shares  represented  by  each  certificate  issued  to  him  and 
the  number  of  the  certificate,  and  when  a  certificate  was  surren- 
^lered  a  line  was  drawn  through  this  entry,  so  that  the  uncancelled 
charges  in  the  certificate  column  indicated  the  amount  of  each 
stockholder's  stock  represented  by  outstanding  certificates,  and 
by  a  comparison  of  the  aggregate  of  such  charges  with  the  ag- 
gregate balances  of  every  stockholder's  account,  any  over-issue 
of  certificates  would  be  made  to  appear.  These  books  were  not 
accessible  to  the  public,  and  dealers  in  stock  had  no  means  of  in^ 
formation  as  to  the  title  of  parties  proposing  to  dispose  of  stocky 
except  such  as  was  furnished  by  the  certificates  above  mentioned  >^ 
or  by  the  agents  of  the  company. 

That  on  the  3d  day  of  February,  1847,  Robert  Schuyler  was  ap- 
pointed transfer  agent  of  the  company  at  the  city  of  New  York, 
and  a  transfer  office  was  established  in  that  city;  other  offices  and 
agencies  were  also  established  in  the  cities  of  Boston  and  New 
Haven.  From  that  time  forward  to  and  including  July  3d,  1854, 
the  entire  control  and  management  of  the  transfer  office  and 
agency  at  New  York  was  left  in  the  hands  of  said  Schuyler,  with- 
out any  examination  or  interference  on  the  part  of  said  company 
or  its  directors,  he  being  also,  during  the  whole  period,  the  presi- 
dent of  the  company  and  one  of  its  directors  (and  the  meetings 
of  the  board  of  directors  appear  from  the  minutes  to  have  been 
held  at  his  office  in  New  York). 

That  in  August,  185 1,  the  board  of  directors  resolved  to  fill  up 
the  capital  stock  to  $3,000,000,  being  30,000  shares,  and  directed 
that  the  same  be  apportioned  amongst  the  existing  shareholders 
as  then  standing  on  the  stock  ledger;  such  distribution  was  made, 
and  the  stock  (except  68  shares  not  taken,  which  remained  in  part 
undisposed  of  till  October  15,  1849)  was  taken  by  such  distrib- 
utees; that  the  stock  originally  subscribed  and  that  afterwards 
distributed  was,  in  most  cases,  transferred  on  behalf  of  the  com- 
pany by  one  of  the  transfer  agents  to  the  person  entitled,  and  cer- 
tificates were  issued  by  such  agent  in  the  form  above  set  forth ; 
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that  during  the  time  Schuyler  was  such  agent,  transfers  of  stock 
were  made  on  the  books  of  the  transfer  agents  on  account  of  the 
company,  and  such  stock  afterwards  disposed  of  by  such  agents; 
that  Robert  Schuyler  was  a  member  of  the  firm  of  R.  &  G.  L. 
Schuyler;  that  said  firm  held  large  amounts  of  the  stock  of  the 
,  company,  and  from  its  organization  to  July  3,  1864,  were  large 
and  constant  dealers  therein,  and  Robert  Schuyler,  as  transfer 
agent  during  this  whole  period,  attended  to  transfers  and  issued 
certificates  to  them  in  the  same  manner  that  he  did  of.  stock  stand- 
ing in  the  names  of  other  persons,  and  no  restriction  appears  at 
any  time  to  have  been  put  by  the  company  upon  his  official  ac- 
tion toward  or  with  his  said  firm. 

On  the  first  day  of  February,  1848,  Robert  Schuyler,  as  such 
\  transfer  agent,  commenced  the  over-issue  of  certificates  to  his 
(said  firm,  and  on  that  day  such  over-issue  was  sixty  shares;  and 
such  over-issue  continued  thenceforth,  and  at  all  times  thereafter 
there  was  an  over-issue  of  certificates  in  the  stock  account  of  R 
&  G.  L.  Schuyler.  On  the  20th  of  March,  1848,  the  over-issue 
by  transfer  commenced,  and  on  that  day  the  number  of  shares 
transferred  by  R.  &  G.  L.  Schuyler  exceeded  the  number  trans- 
ferred to  them  by  sixty  shares.  Such  excessive  transfers  contin- 
ued till  January,  1849,  ^^  amount  thereof  fluctuating  from  time 
to  time  as  transfers  were  made  to  and  by  R.  &  G.  L.  Schuyler, 
but  the  balance  on  the  books  of  the  compaliy  was  against  them  at 
all  times  during  that  period.  The  excessive  issues  of  such  stock 
so  transferred  on  the  books  of  the  company  by  R.  &  G.  L.  Schuy- 
ler were  credited  to  the  transferees  in  their  respective  accounts, 
and  when  retransferred  were  charged  in  such  accounts  and  cred- 
ited to  the  new  transferee.  These  transfers  were  made  in  great 
part  under  the  power  of  attorney  executed  in  blank  by  R.  &  G.  L. 
Schuyler,  endorsed  on  the  over-issued  certificates  by  the  holders 
thereof,  and  such  certificates  were,  on  making  such  transfers, 
brought  in,  surrendered  and  cancelled.  During  this  period  the 
amount  of  the  over-issued  certificates  and  over-issued  transfers 
was  not  in  excess  of  the  30,000  shares  of  the  authorized  capital 
of  the  company. 

On  the  loth  of  January,  1849,  the  excessive  transfers  amounted 
to  1 191  shares,  but  between  that  day  and  the  31st  of  January 
shares  were  transferred  to  R.  &  G.  L.  Schuyler  by  various  per- 
sons, sufficient  to  turn  the  balance  of  transfers  in  their  favor. 
In  August,  185 1,  when  the  5,000  additional  stock  was  distributed, 
the  firm  of  R.  &  G.  L.  Schuyler  had  standing  to  their  credit  854 
shares;  and  in  making  the  distribution  and  dividend  in  that  month, 
the  stocks  previously  transferred  to  the  various  persons  holding 
the  over-issued  certificates  were  treated  by  the  company  as  gen- 
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uine  stock;  there  was  at  this  time  outstanding  certificates  issued 
to  that  firm,  beyond  the  amount  of  their  credits,  for  1277  shares; 
that  the  over-issued  certificates  continued  to  increase  till  October 
17,  1853,  ^^  which  time  it  had  reached  7042  shares,  but  the  num- 
ber of  incoming  certificates  up  to  that  time  had  not  exceeded  the 
credits  of  R.  &  G.  L.  Schuyler  by  transfers  made  to  them,  so  that 
on  the  17th  of  October,  1853,  their  account  showed  a  balance  by 
transfer  to  them  of  four  shares.  On  that  day  a  transfer  of  100 
shares  was  charged  to  them,  and  thenceforward  to  and  including 
July  3,  1854,  the  balance  of  transfers  against  them  continued  to 
increase  until  it  reached  17497  shares,  and  at  the  same  date  the 
outstanding  certificates  against  them  amounted  to  1648  shares. 
All  the  certificates  issued,  including  the  false  and  over-issued  cer- 
tificates, were  regularly  entered  in  numerical  order  in  the  certifi- 
cate books  and  stock  ledger,  and  an  examination  of  such  books 
would  at  all  times  have  shown  what  certificates  were  outstanding, 
and  a  comparison  between  the  footings  of  the  several  books 
would  have  shown  whether  R.  &  G.  L.  Schuyler  were  or  were  not 
entitled  to  receive  certificates. 

The  over-issued  certificates  and  transfers  were,  in  all  cases  in 
which  judgments  have  been  given  to  defendants,  purchased  or 
received  by  them  in  good  faith  on  the  payment  or  advance  of 
money.  It  was  an  established  usage  in  the  city  of  New  York  to 
make  purchases  of  stock  and  make  loans  thereon  on  the  faith 
of  such  certificates,  with  the  assignment  and  power  of  attorney 
thereon  executed  in  blank  by  the  party  to  whom  originally  issued, 
and  they  were  transferred  in  the  course  of  business  from  hand  to 
hand  by  delivery.  It  was  a  usage  also  to  take  transfers  of  stock 
in  the  course  of  dealing  on  the  books  of  the  corporation  without 
receiving  a  certificate;  and  according  to  the  ordinary  mode  of 
business  transfers  were  not  allowed  by  corporations  without  the 
surrender  and  cancellation  of  the  outstanding  certificate  when 
one  had  been  issued;  and  according  to  the  usage  among  corpora- 
tions in  New  York,  dealers  in  their  stock  were  not  allowed  access 
to  their  books,  and  it  was  not  the  custom  for  dealers  to  make  ex- 
aminations thereof.  That  the  stock  of  the  New  York  &  New 
Haven  Railroad  Company  was  largely  dealt  in,  in  the  city  of  New 
York,  by  the  delivery  of  certificates  and  assignments  in  blank, 
and  large  amounts  of  such  certificates  were  constantly  in  circula- 
tion and  many  of  them  purported  to  be  issued  to  R.  &  G.  L. 
Schuyler,  and  were  signed  by  Robert  Schuyler  as  transfer  agent. 

In  many  cases  where  valid  certificates  of  stock  had  been  issued 
to  R.  &  G.  L.  Schuyler  for  stock  actually  belonging  to  them  and 
outstanding  to  their  credit  on  the  books  at  the  time,  and  while 
such  certificates,  with  the  usual  assignments  and  powers  of  attor- 
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ney  executed  in  blank  were  outstanding  in  the  hands  of  hovux  fide 
holders,  the  stock  was  permitted  to  be  transferred  by  R.  Schuyler 
in  the  firm  name  to  other  persons,  who  took  the  same  for  value 
in  good  faith,  without  the  surrender  of  the  outstanding  certifi- 
cates. The  rule  on  this  subject,  as  established  by  the  by-laws, 
was  generally  observed,  but  in  the  case  of  R.  &  G.  L.  Schuyler 
and  a  few  other  persons  it  was  disregarded  by  R.  Schuyler  and 
the  clerks  of  his  office. 

That  the  railroad  company  kept  no  bank  account  for  the  deposit 
of  moneys ;  that  money  received  on  behalf  of  the  company  on  con- 
struction account  from  time  to  time  by  Robert  Schuyler,  as  presi- 
dent or  transfer  agent,  was,  from  time  to  time,  deposited  by  him 
in  the  bank  accounts  of  the  firm  of  R.  &  G.  L.  Schuyler,  and  when 
payments  were  made  by  Schuyler  on  behalf  of  the  company  the 
money  was  obtained  by  R.  Schuyler ;  that  large  amounts  were  so 
obtained  from  time  to  time,  and  frequently  from  the  firm  of  R.  & 
G.  L.  Schuyler;  that  said  moneys  were  drawn  out  from  time  to 
time,  as  needed  on  their  checks ;  that  the  money  so  obtained  by  R. 
Schuyler  was  raised  by  the  said  Robert  Schuyler  in  the  name  of 
his  said  firm  of  R.  &  G.  L.  Schuyler  indiscriminately  on  genuine 
and  spurious  certificates  of  the  stock  of  said  company;  but  it  is 
not  found  to  what  time  such  moneys  continued  to  be  raised. 

The  firm  of  R.  &  G.  L.  Schuyler  failed  July  3,  1854,  and  R. 
Schuyler,  on  the  morning  of  the  4th  of  July,  by  letter,  resigned 
the  offices  of  president,  director  and  transfer  agent,  and  called 
the  attention  of  the  board  of  directors  to  the  over-issues  appear- 
ing in  the  books.  It  is  also  found  by  the  court  that  up  to  that 
time  "there  was  no  evidence  of  any  actual  knowledge  by  any  of 
the  other  directors  of  any  fraudulent  acts  on  the  part  of  Schuyler 
in  the  performance  of  his  duties  as  transfer  agent,"  and  the  evi- 
dence tended  to  establish  that  he  stood  high  in  the  confidence  of 
the  community  as  a  man  of  integrity  and  business  capacity;  but 
the  court  further  found  "  that  a  proper  examination  of  the  books 
by  the  directors  would  have  enabled  them  to  discover  the  frauds 
which  were  perpetrated  by  Schuyler,  and  that  the  board  of  di- 
rectors was  guilty  of  jiegligence  in  not  making  such  examination, 
and  in  leaving  the  entire  charge  and  control  of  the  transfer  of 
shares  and  giving  of  certificates  with  Schuyler  without  making 
such  examinations,"  and  that  the  plaintiffs,  by  their  transfer 
agent  or  clerks,  carelessly,  negligently  and  improperly  conduct- 
ed, in  relation  to  the  transfer  of  the  stock  on  the  books  of  the 
company  and  the  issuing  of  certificates  therefor,  in  the  allowance 
of  transfers  of  shares  of  stock  on  the  books  of  the  company  and  in 
issuing  certificates  therefor  when  no  such  shares  existed,  or  when 
such  certificates  were  not  true,  and  in  permitting  transfers  of 
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Spurious  stock  to  be  made  on  the  books  of  the  company  and  cer- 
tificates of  spurious  stock  to  be  issued  to  persons  who,  in  good 
faith,  advanced  money  or  other  property  thereon,  and  in  permit- 
ting shares  of  stock  to  be  transferred  to  other  persons  than  those 
holding  the  certificates  thereof  without  requiring  a  surrender  of 
such  certificates." 

"  That  the  defendants  received  their  transfers  of  stock  through 
the  acts  and  neglect  of  the  transfer  agent,  or  of  the  officers  of  said 
company,  or  certificates  issued  by  the  acts  and  neglect  of  the 
transfer  agent  and  officers  of  the  company,  or  certificates  of  stock 
valid  when  issued,  but  rendered  valueless  by  the  fraudulent  or 
negligent  pursuance  of  transfers  of  such  stock  to  subsequent  bona 
Ude  purchasers  without  the  surrender  of  the  outstanding  certifi- 
cates ;  and  have  been  misled  by  the  acts  and  neglect  of  the  trans- 
fer agent  or  officers  of  said  company  in  relation  to  such  transfers 
and  certificates,  and  have,  in  good  faith,  and  without  any  violation 
on  their  part  or  in  their  knowledge  of  the  by-laws  and  rules  of  the 
company,  advanced  money  and  other  considerations  on  the  faith 
of  such  transfers  and  certificates." 

Geo,  E,  Comstock  and  William  Tracy  for  the  plaintiffs. 

Charles  O'Conor  and  C.  A,  Rapallo  for  the  defendant  Vander- 
bilt. 

Mann  &  Rodman  for  Belmont,  Hooper  &  Deane. 

/.  Larocque  for  Chauncy  and  wife,  and  Alsop. 

W,  Hutchins  for  Fisher,  Denny  &  Co. 

JV,  H,  Pcckham  for  J.  Surget. 

John  M.  Buckingham  and  D,  D.  Field  for  Ketchum  &  Bement. 

Barlow  &  Kennedy  for  Rasbach  &  Crouse. 

William  M.  Evarts  for  Edward  Whitehouse. 

Judah  &  Dickman  for  Henry  Leger. 

Weeks,  De  Forest  &  Foster  for  Talbot  &  Jones. 

C.  N,  Potter  for  Brown  Bros.  &  Co. 

A,  W,  Lord  for  Ing^aham  &  Dickinson. 

D.  D.  Lord  for  Amos  R.  Eno. 

/.  S,  Stearns  for  J.  Milton  Mackie. 

Daniel  Marvin  for  Ketchum  &  Patten. 

W,  Rutherford  for  De  Coppet  &  Co. 

John  E.  Parsons  for  William  Wetmore  and  Thomas  H.  Faile. 

Davis,  J.  .  .  .  This  somewhat  summary  disposition  of  the 
preliminary  points  of  the  case  leaves  an  open  path  to  its  merir 
torious  questions,  some  of  which,  however,  may  be  disposed  of  , 
even  more  summarily.  One  of  these  is  the  question  whether  the 
stock  purporting  to  be  created  by  the  false  certificates  and  fraud- 
ulent transfers  of  Schuyler  can  be  valid  stock  of  the  corporation 
and  become  part  of  its  capital.     In  the  nature  of  things  this  is    1 
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impossible.  A  corporation  with  a  fixed  capital  divided  into  a 
fixed  number  of  shares  can  have  no  power  of  its  own  volition,  or 
by  any  act  of  its  officers  and  agents,  to  enlarge  its  capital  or  in- 
crease the  number  of  shares  into  which  it  is  divided.  The  su- 
preme legislative  power  of  the  State  can  alone  confer  that  author- 
ity and  remove  or  consent  to  the  removal  of  restrictions  which 
are  part  of  the  fttndamental  law  of  the  corporate  being;  and  hence 
every  attempt  of  the  corpdration  to  exert  such  a  power  before 
it  is  conferred,  by  any  direct  and  express  action  of  its  officers,  is 
void;  and  hence  every  indirect  and  fraudulent  attempt  to  do  so 
is  void;  for  if  such  a  result  cannot  be  accomplished  directly  by  the 
whole  machinery  of  the  corporate  powers,  it  is  absurd  to  suppose 
that  it  can  be  produced  by  the  covert  or  fraudulent  efforts  of  one 
or  more  of  the  agents  of  the  corporation.  The  Special  Term  was, 
therefore,  right  in  holding  that  the  spurious  stock  attempted  to 
be  created  by  Schuyler  in  excess  of  the  capital  formed  no  part  of 
the  capital  stock  of  the  company,  but  was  utterly  invalid;  and  it 
necessarily  followed  from  the  decision  of  this  court  when  the  case 
was  before  it  on  demurrer,  that  the  plaintiffs  were  entitled  to  have 
all  certificates  and  transfers  which  represented  such  spurious 
stock  declared  void  and  ordered  to  be  cancelled.^     .     .     . 

I  shall  proceed  as  briefly  as  possible  to  consider  the  cases  of 
defendants,  who  are  parties  to  this  appeal,  in  the  light  of  the  dif- 
ferent facts  found  in  them ;  and  for  that  purpose  shall  classify  the 
defendants  so  far  as  practicable. 

1.  There  is  a  class  of  defendants  who  were  purchasers  of 
stocks  in  good  faith  and  for  value,  of  persons  to  whose  credit  such 
stock  stood  on  the  books  of  the  company  at  the  transfer  office  at 
the  time  of  such  purchase,  and  who  held  certificates  in  due  form 
therefor.  On  such  purchases  the  outstanding  certificates  were 
surrendered,  transfers  made  on  the  books  in  due  form,  and  new 
certificates  issued  to  the  purchaser,  who  thereupon  paid  the  pur- 
chase price  to  his  vendor.  These  certificates  are  adjudged  spuri- 
ous because  their  origin  is  found  to  have  been,  more  or  less  re- 
motely, in  over-issues  by  Robert  Schuyler  to  his  firm. 

2.  Another  class  are  defendants  who  made  purchases  of  par- 
ties who  had  credit  on  the  books  of  the  company  for  the  stock 
sold,  but  no  certificates,  and  who,  on  the  sale,  transferred  the 
stock  on  the  books  in  due  form  to  the  purchasers — who,  in  some 
instances,  took  certificates  and  in  others  not.  In  some  cases  in 
this  class  it  is  proved  that  the  money  for  the  stock  was  not  paid 
till  after  inquiry  at  the  office  showed  that  the  transfer  had  in  fact 
been  made. 

*  The  remainder  of  the  opinion  should  be  considered  in  connection  with 
the  cases  infra,  pp.  . — Ed. 
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3.  Another  class  is  of  parties  who  loaned  money  upon  cer- 
tificates held  by  the  borrowers,  to  whose  credit  the  stock  stood 
on  the  books  of  the  company,  and  who  at  the  time  of  making 
such  loan  or  subsequently,  surrendered  the  certificate  and  trans- 
ferred the  stock  on  the  books  and  took  out  new  certificates  in  due 
form. 

The  stock  held  by  these  two  classes  has  been  also  adjudged 
spurious,  because  it  originated  in  some  like  over-issue  of  the 
transfer  agent. 

It  will  be  seen  that  in  these  cases  where  new  certificates  have 
been  issued  by  the  transfer  agent  the  letter  of  his  authority  in  its 
most  limited  sense  has  been  pursued.  The  extrinsic  facts  upon 
which  the  power  of  the  agent  depended  apparently  existed.  Stock 
stood  on  the  books  to  the  credit  of  the  party  making  the  trans- 
fer. The  transfer  was  made  in  due  form.  The  outstanding  cer- 
tificate was  surrendered  and  cancelled,  and  thereupon  the  new  one 
issued.  To  all  appearance  the  act  was  within  the  real  and  appar- 
ent scope  of  the  authority,  and  every  condition  of  the  power  fully 
complied  with.  But  a  judicial  investigation  has  shown  that  this 
apparent  stock  credited  on  the  books  was  not  real.  That  at  some 
remote  period  it  had  its  origin  in  a  fraudulent  over-issue.  The 
question  is,  does  the  peril  of  that  fact  rest  on  the  buyer?  I  think 
it  does  not;  but  I  am  constrained  to  admit  that  if  the  position  of 
the  appellants'  counsel  be  sound,  I  do  not  see  why  it  must  not. 
The  question  is  only  carried  back  a  step  farther;  that  is,  to  the 
right  of  a  dealer  to  buy  stock,  relying  on  the  books  of  the  com- 
pany as  evidence  of  the  ownership  of  his  vendor.  But  the  books 
are  themselves  only  representations  made  by  agents,  and  by  no 
means  conclusive  in  every  sense.  The  credit  is  a  deceptive  one, 
because  the  stock  has  no  real  existence,  and  if  the  condition  of 
the  power  be  that  there  must  be  an  actual  transfer  of  stock,  an  un- 
real transfer,  however  complete  its  resemblance  to  reality,  does 
not  answer  the  condition.  No  matter  to  what  disastrous  conse- 
quences the  rule  may  lead,  it  cannot  be  satisfied  without  holding 
that  the  peril  that  all  appearances  of  genuineness  shall  be  founded 
in  absolute  fact  constantly  rests  upon  the  dealer. 

The  same  thing  is  true  of  the  transfers  upon  the  surrender  of 
certificates,  where  no  certificate  had  issued.  Unless  we  are  to 
hold  the  company  to  the  duty  of  keeping  correct  books,  so  that 
those  who  refer  to  and  rely  upon  them  shall  be  protected,  there  is 
no  remedy.  The  corporation  may  mislead  the  community  until 
thousands  are  ruined,  and  be  itself  entirely  protected  by  being 
able  to  say,  our  agents  had  no  authority  to  give  credits  for  stock 
where  none  existed.  The  evidence  to  a  corporation  of  its  stock- 
holders is  its  stock  ledger,  or  the  books  kept  for  the  express  pur- 
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pose  of  determining  its  stockholders.  Gray  z\  Portland,  3  Mass. 
385,  per  Sewall,  J. 

Dealers  are  entitled  to  rely  upon  that  evidence.  As  was  said 
by  Best,  Ch.  J.,  in  Davis  z\  The  Bank  of  England,  3  Bingham, 
393 :  "  If  this  be  not  law,  who  will  purchase  stock,  or  who  can 
be  certain  that  the  stock  he  holds  belongs  to  him?  It  has  ever 
been  an  object  of  the  legislature  to  give  facility  to  the  transfer 
of  shares  in  the  public  funds.  This  facility  of  transfer  is  one  of 
the  advantages  belonging  to  this  species  of  property,  and  this 
advantage  wojuld  be  entirely  destroyed  if  a  purchaser  should  be 
required  to  look  to  the  regularity  of  the  transfer  to  all  the  vari- 
ous persons  through  whom  such  stock  had  passed.  Indeed,  from 
the  manner  in  which  stock  passes  from  man  to  man,  from  the 
union  of  stocks  bought  of  different  persons  under  the  same  name, 
and  the  impossibility  of  distinguishing  what  was  regularly  trans- 
ferred from  what  was  not,  it  is  impossible  to  trace  the  title  of 
stock  as  you  can  that  of  an  estate.  You  cannot  look  further,  nor 
is  it  the  practice  even  to  attempt  to  look  further,  than  the  bank 
books  for  the  title  of  the  person  who  proposes  to  transfer  to  you." 

I  take  it  to  be  sound  law  that  if  A.,  who  is  about  to  sell  prop- 
erty to  B.  and  take  his  check  on  a  bank,  applies  at  the  counter  of 
the  bank  to  the  proper  officer,  who  informs  him  that  B.  has  the 
funds  in  deposit  and  his  check  will  be  good,  the  bank  will  not  be 
permitted  to  deny  the  truth  of  the  assertion  after  A.  has  acted 
upon  it,  on  the  ground  that  its  officer  had  no  authority  to  keep 
any  but  correct  books.  But  these  parties  stand  upon  a  still  bet- 
ter footing,  for  they  have  relied  not  merely  upon  a  certificate  is- 
sued by  the  agent,  but  upon  the  records  of  title  to  stock  kept  by 
the  company,  which  were  the  only  other  existing  sources  of  in- 
formation. They  have  there  found  the  stock  they  proposed  to 
purchase  credited  to  the  party  offering  it  for  sale,  in  the  stock 
ledger  of  the  corporation,  which  is  the  best  evidence  of  the  exist- 
ence of  all  genuine  stock  transferable  at  this  office.  Is  it  to  be 
tolerated  that  the  responsibility  for  the  correctness  of  these  books 
rests  altogether  upon  dealers  who  have  no  control  over  them? 

The  defendants  who  have  been  led  into  loaning  their  money 
upon  certificates  and  transfers  held  and  made  by  parties  who  had 
like  credits  on  the  books,  and  who  apparently  complied  with 
every  condition,  stand  on  the  same  footing  with  those  just  noticed. 
Public  policy  and  the  true  interests  of  all  parties  concerned,  as 
well  as  plain  principles  of  equity  and  justice,  require  that  the  cor- 
poration make  good  the  losses  they  have  sustained. 

There  is  still  another  class  whose  claims  arise  upon  other  facts, 
and  rest  on  different  principles.  It  is  composed  of  those  defend- 
ants who  have  received  certificates  representing  actual  and  genu- 
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ine  stock  of  the  company,  but  whose  certificates  were  rendered 
valueless  by  a  subsequent  transfer  to  bona  Me  purchasers  of  the 
same  stock,  by  the  party  to  whose  credit  it  stood  on  the  books. 
To  this  class  belong  a  part  of  the  certificates  held  by  the  defend- 
ant Vanderbilt;  the  certificates  of  Jacob  Surget,  those  of  Ketch- 
um  &  Bement,  a  part  of  Schuchard  &  Gebhard's,  and  perhaps 
some  others.  These  certificates  have  been  held  to  be  spurious, 
by  which  I  understand  the  court  to  mean  nothing  more  than  that 
they  became  invalid  as  representatives  of  stock,  after  the  same 
stock  had  got  into  the  hands  of  other  bona  fide  holders. 

The  case  of  Jacob  Surget  presents  the  question  arising  in  this 
class  with  distinctness.  On  the  nth  of  December,  1852,  he 
loaned  to  R.  &  G.  L.  Schuyler  the  sum  of  $1 1,000,  to  secure  which 
they  delivered  to  him  a  certificate  for  no  shares  of  the  capital 
stock  of  the  New  York  i  New  Haven  Railroad  Company,  is- 
sued to  them  with  the  ordinary  assignment  and  blank  power  of 
attorney  endorsed  thereon  and  duly  executed  by  them.  On  the 
2d  of  September,  1853,  Surget  joaned  to  that  firm  the  further  sum 
of  $9500  on  the  security  of  no  other  shares  of  such  stock,  the 
certificate  for  which  was  delivered  to  him  with  the  proper  assign- 
ment and  power  of  attorney  executed  in  blank  by  said  firm.  These 
certificates  were  genuine,  and  represented  actual  stock  of  the 
company  then  owned  by  the  Schuylers  and  standing  to  their 
credit  on  its  books. 

On  the  3d  of  November,  1853,  Surget  was,  and  had  been  from 
September,  1850,  the  owner  of  200  shares  of  the  stock  of  the  com- 
pany, for  which  he  held  its  certificate.  On  that  day  he  agreed 
with  the  Schuylers  to  sell  to  them  this  stock,  and  to  loan  them 
some  $7000,  in  security  for  which  he  was  to  hold  75  shares  of 
the  stock  thus  sold  to  them.  He  made  the  loan,  and  to  carry  out 
the  arrangement  transferred  to  them  the  200  shares  and  delivered 
up  his  certificate,  and  at  the  same  time  received  back  a  certificate 
for  75  shares  issued  to  them  at  that  time,  with  the  proper  and 
duly  executed  power  of  attorney.  The  stock  represented  by 
these  several  certificates  was  genuine,  and  no  question  is  or  can 
be  made  affecting  the  propriety  or  authority  of  the  act  of  the  offi- 
cer in  issuing  the  certificates. 

Surget  did  not  transfer  the  stock  on  the  books,  but  retained 
the  certificates  in  his  possession,  and  his  loans  to  the  Schuylers 
remain  for  the  most  part  unpaid.  Afterward  Schuyler  &  Co. 
transferred  on  the  books  all  their  stock  to  other  parties,  who 
were  purchasers  in  good  faith,  and  the  outstanding  certificates 
held  by  Surget  were  not  surrendered  nor  accounted  for. 

In  November,  1854,  Surget  presented  his  certificates  at  the 
transfer  office  of  the  company  and  offered  to  surrender  them,  and 
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requested  permission  to  transfer  the  stock  represented  by  them; 
but  the  company  refused  to  receive  the  surrender  or  permit  the 
transfer,  on  the  allegation  that  the  certificates  did  not  represent 
genuine  stock. 

The  plaintiffs  have  demanded  and  obtained  a  judgment  de- 
claring the  certificates  held  by  Surget  to  be  void,  and  directing 
their  cancellation.  By  his  answer  Surget  insisted  that  his  stock 
was,  and  should  be  declared  to  be,  genuine,  or  that  he  should  be 
awarded  damages  for  the  refusal  of  the  company  to  recognize  it  as 
such. 

The  principal  questions  that  present  themselves  in  this  case  are: 

1.  Whether  the  subsequent  purchasers  in  good  faith  of  the 
stock  acquired  by  the  transfers  on  the  books  of  the  company  a 
title  superior  to  Surget's,  under  the  certificates  held  by  him ;  and, 

2.  If  they  did,  whether  the  company  are  liable  to  him  for  per- 
mitting the  transfers  to  be  made  without  the  production  and  sur- 
render of  the  outstanding  certificates. 

The  law,  as  settled  by  authority,  touching  the  first  of  these 
questions  is  this:  Where  the  stock  of  a  corporation  is  by  the 
terms  of  its  charter  or  by-laws  transferable  only  on  its  books,  the 
purchaser  who  receives  a  certificate  with  power  of  attorney  gets 
the  entire  title,  legal  and  equitable,  as  between  himself  and  his 
seller,  with  all  the  rights  the  latter  possessed;  but  as  between  him- 
self and  the  corporation,  he  acquires  only  an  equitable  title  which 
they  are  bound  to  recognize  and  permit  to  be  ripened  into  a  legal 
title,  when  he  presents  himself,  before  any  effective  transfer  on 
the  books  has  been  made,  to  do  the  acts  required  by  the  charter 
or  by-laws  in  order  to  make  a  transfer.  Until  those  acts  be  done 
he  is  not  a  stockholder,  and  has  no  claim  to  act  as  such ;  but  pos- 
sesses, as  between  himself  and  the  corporation,  by  virtue  of  the 
certificate  and  power,  the  right  to  make  himself,  or  whomsoever 
he  chooses,  a  stockholder  by  the  prescribed  transfer.  The  stock 
not  having  passed  by  the  delivery  of  the  certificate  and  power  of 
attorney,  the  legal  title  remains  in  the  seller,  so  far  as  affects  the 
company  and  subsequent  hona  fide  purchasers  who  take  by  trans- 
fer duly  made  on  the  books.  And  hence  a  buyer,  in  good  faith,  of 
the  person  in  whose  name  the  stock  stands  on  the  books,  who 
takes  a  transfer  in  conformity  to  the  charter  or  by-laws,  permitted 
to  be  made  by  the  authorized  officer  of  the  corporation,  becomes 
vested  with  a  complete  title  to  the  stock,  and  cuts  off  all  the  rights! 
and  equities  of  the  holder  of  the  certificate  to  the  stock  itself,, 
W^hat  other  rights  and  equities  he  may  possess  is  another  ques- 
tion ;  but  if  the  transferee  has  taken  in  good  faith  and  for  value, 
the  stock  is  gone  beyond  his  reach  and  beyond  recall  by  the  cor- 
poration.    Stebbins  v.  Phenix  Fire  Ins.  Co.,  3  Paige,  350 ;  Union 
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Bank  v.  Laird,  2  Wheat.  390 ;  Angel  &  Ames  on  Corp.  352,  353, 
3d  ed.;  Mechanics'  Bank  v.  New  York  and  New  Haven  R.  R.  Co., 
3  Kern.  621,  et  seq.,  per  Comstock,  J. ;  Bank  of  Utica  v,  Smalley, 
2  Cow.  770;  Gilbert  v,  Manchester  Iron  Co.,  xi  Wend.  627;  Bor- 
gate  V,  Shortridge,  31  Eng.  L.  and  Eq.  58;  Wilson  v.  Little,  2 
Comst.  447,  per  Ruggles,  J. 

The  non-production  and  surrender  of  the  certificate  at  the  time 
of  the  transfer  is  not  fatal  to  the  title  of  the  transferee.  It  is  only 
essential  to  the  safety  of  the  corporation,  and  may  be  waived  by 
it  at  its  own  peril.  The  company  has  the  means  of  knowing 
whether  a  certificate  of  particular  stock  is  outstanding  or  not  and 
the  power  to  compel  its  return  and  cancellation  before  any  transfer 
is  made,  and  a  buyer,  where  the  transfer  is  permitted  by  the  corpo- 
ration to  be  made  on  its  books,  by  one  to  whose  credit  the  stock  is 
standing,  has  a  right  to  presume  that  no  certificate  has  issued,  or 
if  one  has,  that  his  vendor  has  duly  surrendered  it  for  cancellation. 

It  follows,  therefore,  that  the  stock  represented  by  the  certifi- 
cates in  Surget's  hands  passed  to  the  subsequent  bona  fide  trans- 
ferees ;  and  the  company  had  neither  the  power  nor  right  to  per- 
mit it  to  be  transferred  to  Surget  on  his  subsequent  demand.  In 
my  judgment,  no  action  would  lie  against  them  for  that  refusal. 
It  was,  in  effect,  asking  them  to  do  what  the  law  prohibited  them 
from  doing — to  duplicate  the  shares  represented  by  the  certifi- 
cates, with  a  knowledge  that  they  had  long  before  passed  into 
other  hands,  where  they  were  still  in  actual  and  potential  exist- 
ence. The  rights  of  Surget,  if  he  have  any,  must  stand  on  other 
grounds  than  the  refusal  in  November,  1854,  to  permit  him  to 
transfer  stock  which  then  legally  belonged  to  others. 

The  second  question  is,  whether  the  company  are  liable  for 
permitting  the  transfers  to  be  made,  without  the  production  and 
cancellation  of  the  outstanding  certificates,  whereby  Surget's 
equitable  rights  to  the  stock  were  cut  off  and  lost.  The  question 
is  first  to  be  considered  on  the  assumption  that  the  company  per- 
mitted the  transfer.  It  has  been  seen  that  Surget's  rights  as  be- 
tween himself  and  the  corporation  were  those  of  an  equitable,  and 
not  legal,  owner  of  the  stock.  It  may  be  stated  as  a  clear  propo- 
sition that  where  notice  of  the  rights  of  an  equitable  owner  are 
brought  home  to  a  party  to  be  affected  by  such  rights,  the  rem- 
edies for  a  subsequent  injury  to  those  rights  is  complete  and  per- 
fect; and  so  it  cannot  be  doubted  that  if  Surget  had  given  the 
company  actual  and  plain  notice  that  he  was  the  holder  and  owner 
of  the  certificates  in  his  hands,  the  permitting  of  a  subsequent 
transfer  to  another,  under  circumstances  that  caused  the  title  of 
the  stock  to  be  lost  to  him,  would  have  subjected  the  corporation 
to  respond  to  him  for  the  injury.    But  the  company  had  not  actual 
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notice;  and  hence  it  is  essential  in  this  view  of  the  question  to 
show  that  its  relations  to  the  holder  of  the  certificates  were  equiv- 
alent to  those  of  a  party  with  notice.  By  its  charter  the  corpora- 
tion was  authorized  to  make  by-laws  to  regulate  the  transfer  of 
its  stock.  It  had  done  this  by  the  adoption  of  by-laws,  which,  as 
we  have  seen,  ex  propria  vigore,  prevented  the  legal  title  of  stock 
from  passing  otherwise  than  by  the  prescribed  mode  of  transfer; 
and  as  a  part  of  these  by-laws  it  had  provided  for  the  issuing  of 
certificates  to  stockholders,  in  a  form  to  be  "  appointed  and 
directed  "  by  the  directors ;  had  authorized  transfers  by  power  of 
attorney,  and  had  expressly  declared  that  when  a  certificate  of 
stock  had  been  issued  to  a  stockholder,  no  transfer  of  the  stock 
should  thereafter  be  permitted  without  tlie  surrender  of  said  cer- 
tificate. The  board  of  directors  had  also  prescribed  a  form  of 
certificate  which  was  thereafter  invariably  used,  which  declared 
tfiiat  the  stockholder  was  entitled  to  the  number  of  shares  named, 
and  that  they  were  transferable  on  the  books  of  the  company  at 
the  office  named,  "  on  the  surrender  of  this  certificate."  They  pre- 
pared and  caused  to  be  printed  on  the  back  of  this  form  of  certifi- 
cate an  assignment  thereof,  with  a  power  of  attorney  to  be  exe- 
cuted in  blank  by  the  stockholder,  for  the  purpose  of  facility  of 
transfer.  That  this  was  a  customary  and  long-established  mode 
of  making  stock  readily  and  profitably  marketable  was  well 
known  to  the  company,  for  its  by-laws  speak  of  it  as  "the  usual 
form."  Now,  while  the  corporation  could  not  give  to  a  certificate 
of  this  kind  negotiability  in  its  legal  commercial  sense,  it  could  and 
did  approximate  to  that  characteristic,  as  nearly  as  legally  possi- 
ble, for  the  purpose  of  making  its  stock  more  valuable  by  the  ease 
with  which  its  certificates  could  pass  from  hand  to  hand  by  simple 
delivery.  It  was  never  intended  to  lock  up  those  instruments  in 
the  hands  of  the  stockholders  named  in  them — but  to  give  to 
them  every  practicable  facility  as  the  basis  of  commercial  trans- 
actions. And  this  was  legitimate  and  proper,  since  it  tended  to 
enhance  the  value  of  the  corporate  franchise  by  making  its  stock 
a  subject  of  easy  investment  and  ready  convertibility.  But  it  was 
essential  to  make  these  certificates  in  a  form  to  secure  public  con- 
fidence, and  this  could  only  be  done  by  making  them  solemn  as- 
surances of  rights.  Hence,  by  its  by-laws  the  corporation  de- 
clared that  the  stock  represented  by  them  should  never  be  trans- 
ferred, except  upon  the  delivery  and  cancellation  of  the  certificate ; 
and  this  provision,  in  effect,  is  embodied  in  the  certificate  itself. 
Armed  with  such  instruments,  it  sent  its  stockholders  into  the 
commercial  world  with  knowledge  of  the  established  usage  of 
dealing  on  the  faith  of  such  certificates;  and  it  addressed  them, 
not  to  the  stockhofder  himself,  who  had  no  need  of  the  notice,  but 
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to  all  men  who  should  desire  to  participate  in  the  advantages  or 
profits  of  its  franchise.  It  was  to  all  such  persons  that  it  assured 
safety  in  purchasing  the  certificate,  by  declaring  that  the  stock 
should  only  be  transferred  upon  its  surrender  and  cancellation. 
In  this  manner  it  courted  and  established  privity  between  itself 
and  every  holder  of  the  certificate,  by  asserting  that  his  equitable 
title  was  safe,  because  nobody  but  he  could  transfer  the  leg^ -title. 
It  should  be  constantly  borne  in  mind  that  the  certificate  now 
spoken  of  is  a  valid  one,  representing  actual  stock ;  and  upon  the 
transfer  of  such  an  one,  a  privity  at  once  springs  up  upon  the  title 
he  acquires  from  his  vendor  and  his  equities  as  against  the  cor- 
poration, through  which  every  assurance  of  the  instrument  is  ad- 
dressed to  him;  and  it  is  upon  this  principle  that  Kortright  v.  Buf- 
falo Commercial  Bank,  22  Wend.,  properly  stands.  When,  there- 
fore, the  original  stockholder  to  whom  such  a  certificate  has  been 
issued  comes  to  the  corporation  to  transfer  the  stock,  its  books 
are  notice  to  it  that  the  certificate  has  been  issued.  The  by-laws 
and  the  certificate  are  notice  that  it  must  be  surrendered  before 
the  stock  can  be  transferred,  and  its  non-production  is  notice  that 
it  is  not  in  possession  of  the  party  claiming  to  transfer.  These 
facts  operate  as  notice  that  some  other  party  is  its  owner;  and 
they  put  the  corporation  upon  the  inquiry  that  would  lead  ordi- 
nary sagacity  to  the  truth ;  and  this  is  equivalent  in  equity  to  act- 
ual notice  of  all  the  rights  that  inquiry  might  develop. 

Again,  the  transfer  agent  had  actual  notice  of  the  previous 
transfer  of  the  certificates  to  the  defendant,  for  he  made  the  as- 
signment to  him.  The  effect  of  this  fact  was  very  fully  discussed 
by  the  Supreme  Court  of  Connecticut  in  The  Bridgeport  Bank 
i\  The  N.  Y.  &  N.  H.  R.  R.  Co.,  30  Conn.  270.  *'  Now  their 
transfer  agent  knew  "  (said  the  court  in  that  case),  "  when  he  al- 
lowed these  transfers  to  other  parties,  that  the  stock  had  already 
been  sold  to  a  prior  purchaser  who  held  a  legal  certificate  for  it, 
and  that  it  was  a  fraud  on  that  party  to  allow  the  stock  to  be  trans- 
ferred to  other  parties  so  long  as  the  certificate  was  not  surren- 
dered. The  transfer  agent,  on  allowing  these  transfers,  was  act- 
ing precisely  within  the  scope  of  his  official  power,  and  his  knowl- 
edge and  fraud  are,  therefore,  the  knowledge  and  fraud  of  the  de- 
fendants themselves.  .  .  .  The  plaintiffs,  it  is  said,  should 
have  given  notice  of  their  equitable  title.  But  how  should  they 
have  given  such  notice?  Why,  only  to  that  officer  of  the  com- 
pany whose  duties  related  to  the  transfer  of  their  stock ;  that  is,  to 
their  transfer  agent,  Robert  Schuyler  himself.  But  Robert  Schuy- 
ler already  had  full  knowledge  of  the  fact,  for  he  was  the  very 
party  who  sold  the  stock  to  the  plaintiffs ;  and  though  a  distinc- 
tion may  be  made  between  the  knowledge  which  he  had  as  an  in- 


890     N.  Y.  &  N.  HAVEN  R.  R.  CO.  V.  SCHUYLER  £t  al.      [CHAP.  VI. 

dividual,  in  which  capacity  he  was  acting  in  selling  the  stock,  and 
the  official  knowledge  which  he  would  have  acquired  by  a  formal 
notice  given  to  him  as  transfer  agent  of  the  company,  yet  prac- 
tically this  distinction  is  very  unimportant.  .  .  .  Notice  of  such 
an  equitable  title  is  never  required  to  be  formally  given.  Actual 
knowledge,  however  required,  is  enough  to  affect  an  individual, 
and  we  entertain  no  doubt  that  this  knowledge  of  Robert  Schuy- 
ler is  to  be  regarded  as  the  knowledge  of  the  defendants.  It 
is  to  be  observed,  too,  that  Robert  Schuyler  was  not  merely  the 
transfer  agent  of  the  defendants,  but  was  at  the  same  time  the 
president  of  the  company  and  one  of  its  directors."  If  this  rea- 
soning be  sound,  the  corporation  in  this  case  must  be  held  charge- 
able with  actual  notice  of  Surget's  equitable  rights.  Hence,  in 
either  view  of  this  question  of  notice,  on  the  assumption  that  the 
corporation  consented  to  the  transfer  of  the  stock  for  which  Sur- 
get  held  the  certificates  and  power  of  attorney,  it  is  chargeable 
with  notice  of  his  rights,  and  liable  to  respond  for  the  injury  its 
disregard  of  them  has  produced. 

In  Pollock  V.  The  National  Bank,  3  Seld.  274,  it  was  held  that 
where  a  bank  had  permitted  the  transfer  of  stock  under  a  forged 
power  of  attorney  and  cancelled  the  original  and  issued  a  new  cer- 
tificate, the  bank  was  liable  to  the  real  owner  to  replace  his  stock 
or  pay  him  the  value  thereof.  In  that  case  there  was  undoubted 
good  faith  in  the  bank,  the  officers  of  which  had  been  deceived  by 
a  forgery  into  doing  the  act  which  had  produced  the  injury.  In 
this  case  the  assent  could  not  have  been  in  good  faith,  for  it 
was  in  violation  of  an  inherent  law  of  the  company's  stock  regu- 
lations, and  no  milder  rule  of  liability  could  flow  from  it.  Davis 
V,  Bank  of  England,  2  Bing.  393 ;  Asby  v,  Blackwell,  2  Eden  Ch. 
299. 

But  there  is  another  and  well-settled  principle  upon  which  a 
corporation  that  permits  a  transfer  of  stock  under  such  circum- 
stances should  be  held  liable.  It  is  this,  that  "  all  duties  imposed 
upon  a  corporation  by  law  raise  an  implied  promise  of  perform- 
ance." Per  Nelson,  J.,  Kortright  v.  Buffalo  Commercial  Bank, 
20  Wend.  91-94.  It  was  upon  this  principle  that  assumpsit  was 
maintained  in  the  case  just  referred  to,  and  that  Lord  Mansfield 
denies  a  mandamus  in  The  King  z\  The  Bank  of  England,  Doug, 
523,  to  compel  the  bank  to  enter  a  transfer  of  stock  on  its  books, 
on  the  ground  that  an  action  would  lie  for  a  complete  satisfaction 
equivalent  to  specific  relief.  "  The  law  supposes  that  the  corpora- 
tion promises  or  undertakes  to  do  its  duty,  and  subjects  it  to 
answer  in  a  proper  action  for  its  defaults,  whether  of  non- 
feasance or  misfeasance."  3  Dane,  109 ;  5  id,  160. 

In  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299,  305,  306, 
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Story,  J.,  in  an  able,  learned,  and  concise  statement  of  the 
powers,  duties,  and  liabilities  of  corporations,  observed  that  "  all 
duties  imposed  on  them  by  law,  and  all  benefits  conferred  at 
their  request,  raise  implied  promises  for  the  enforcement  of  which 
an  action  may  well  lie/'  Per  Putnam,  J.,  in  Sargeant  v,  Franklin 
Ins.  Co.,  8  Pick.  98. 

The  action  of  assumpsit  was  brought  in  Kortright  z/.  The  Buf- 
falo Commercial  Bank,  for  a  refusal  to  permit  a  party  holding  a 
certificate  and  power  of  attorney  to  transfer  the  stock  on  the 
books  of  the  bank.  It  was  held,  for  the  purpose  of  sustaining 
that  form  of  action,  that  the  law  imposed  the  duty  to  permit  the 
transfer,  and  raised  an  implied  promise  in  favor  of  the  party  hold- 
ing the  certificate  that  that  duty  should  be  performed.  In  this 
case  it  was  a  duty  enjoined  upon  the  corporation  by  its  by-laws 
not  to  permit  a  transfer  of  the  stock  without  the  surrender  and 
cancellation  of  the  certificate  which  it  had  issued.  That  duty 
raises  a  promise  in  favor  of  the  holder  of  the  certificate  that  it 
shall  not  be  done.  On  the  face  of  the  certificate  is  a  notice  to  all 
parties  that  the  instrument  must  be  surrendered  upon  making  a 
transfer,  and  I  think  it  would  be  straining  no  principle  of  law  to 
say  that  the  contents  of  the  ciertificate  are  an  assurance  amounting 
to  a  promise  that  this  rule  shall  be  adhered  to  for  the  benefit  of 
the  equitable  owner  of  the  stock.  The  court  went  much  farther  in 
the  Bridgeport  Bank  case,  above  referred  to,  and  held  that  "  the 
bona  fide  holders  of  such  certificates  had  a  right  to  rely  on  the  cer- 
tificates under  the  circumstances  as  securing  to  them  the  stock 
which  they  represented  against  all  transfers  to  other  parties."  30 
Conn.  270. 

If  the  corporation,  therefore,  permitted  the  transfer  of  the  stock 
of  which  Surget  was  the  equitable  owner^  in  violation  of  its  un- 
dertaking to  protect  his  rights,  the  law  gives  him  a  remedy  to  the 
extent  of  the  injury,  upon  the  implied  promise  to  do  no  such  act 
to  his  prejudice. 

But  it  is  claimed,  as  an  answer  to  this  alleged  liability,  that  the 
transfer  was  made  or  permitted  by  an  agent  of  the  company,  who 
acted  in  excess  of  his  powers.  Clearly,  it  was  the  duty  of  the 
transfer  agent  to  have  required  the  surrender  and  cancellation  of 
the  outstanding  certificates.  That  was  one  of  the  very  duties  he 
was  put  there  to  perform.  He  failed  to  do  it,  to  the  injury  of 
Surget;  and  it  is  the  very  ground  of  the  company's  liability  that 
its  agent  failed  to  do  the  duty  enjoined  upon  him.  The  parties 
were  dealing  all  the  while  in  the  actual  and  legitimate  stock  of 
the  company,  and  the  agent  was  called  upon  to  do  an  act  within 
the  exact  scope  of  his  authority.  An  engineer  is  strictly  prohib- 
ited to  cross  a  drawbridge  without  seeing  that  signals  of  safety 
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are  given.  He  drives  heedlessly  on  when  no  signals  are  given. 
This  is  a  plain  breach  of  duty  and  excess  of  power,  but  on  that 
exact  ground  the  corporation  are  liable  to  every  party  injured.  So 
here  the  agent  disobeyed  the  rule  and  made  the  transfer;  but  he 
made  it  effectual  to  the  injury  of  Surget.  Who  shall  suffer,  the 
innocent  holder  of  the  certificates,  or  the  employer  of  the  faithless 
servant  whose  breach  of  duty  has  caused  the  loss?  In  Pollock  v. 
National  Bank,  ubi  sup,,  the  officer  who  permitted  the  transfer 
clearly  had  no  authority  to  do  so  on  a  forged  power  of  attorney. 
But  the  bank  was  held  chargeable  with  the  consequences  of  his 
act,  when  it  refused  to  recognize  the  plaintiffs  as  the  owners  of  the 
stock.  Certainly  this  must  have  been  on  the  principle  that  the 
bank  was  chargeable  with  its  officer's  negligence  in  permitting 
the  transfer  on  the  forged  power.  "  For  where  a  trust,"  says  Lord 
Holt  (12  Mod.  472,  490),  "is  put  in  one  person,  and  another, 
whose  interest  is  intrusted  to  him,  is  damnified  by  the  neglect  of 
such  as  that  person  employs  in  the  discharge  of  that  trust,  he 
shall  answer  for  it  to  the  party  damnified."  Nor  does  it  matter 
that  the  agent  fraudulently  neglected  his  duty  for  his  own  private 
gain;  for  then  arises  the  exact  case  for  the  application  of  Lord 
Holt's  rule,  that  when  one  of  two  innocent  persons  must  suffer 
from  the  fraud  or  misconduct  of  a  third,  he  who  has  reposed  a 
trust  or  confidence  in  the  fraudulent  agent  ought  to  bear  the  loss. 
But  there  is  another  answer  to  this  position.  The  plaintiffs  in- 
sist, and  have  procured  the  court  to  adjudge,  that  the  transfer  per- 
mitted or  made  by  their  officers  has  cut  off  Surget's  equitable  title 
to  the  stock,  and  on  that  ground  to  declare  his  certificates  to  be 
nullities.  For  this  purpose,  and  to  this  extent,  they  ratify  the  act 
of  the  agent  and  the  record  of  transfer;  but  the  corporation  must 
take  the  act  with  all  its  consequences  or  reject  it  utterly.  They 
cannot  affirm  in  part,  and  disaffirm  as  to  the  residue.  Bennett 
z\  Judson,  21  N.  Y.  238;  Story  Agency,  sec.  250;  Hovenden  on 
Fraud,  144,  145;  2  Denio,  261.  And  so,  when  the  plaintiff  seeks 
to  annul  valid  certificates  of  stock  on  the  ground  that  an  effective 
transfer  of  the  title  to  a  bona  fide  purchase  had  been  made  on  their 
books,  they  affirm  the  validity  of  that  transfer  as  to  all  of  its  con- 
sequences, and  are  not  to  be  heard  to  say  that  the  agent  who  per- 
mitted it  gave  it  validity  so  far  as  it  injured  the  holder  of  a  genu- 
ine certificate,  but  no  effect  in  so  far  as  it  would  have  given  a 
remedy  for  the  injury.  On  these  grounds,  it  seems  to  me,  the 
plaintiffs  were  clearly  liable  to  Surget;  and  the  court  very  prop- 
erly may  apply  the  rule  that  he  who  seeks  equity  must  do  equity. 
It  is  through  a  particular  and  gross  wrong  of  their  agent  that  the 
plaintiffs*  equity  is  sought,  and  the  same  wrong  entitles  the  de- 
fendant to  relief.   .    .    . 
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It  follows  from  these  views  that  the  judgment  in  favor  of  Jacob 
Surget  should  be  affirmed  with  costs,  and  the  order  dismissing 
his  appeal  be  reversed  and  the  appeal  heard  under  the  stipula- 
tions, and  the  judgment  on  his  appeal  affirmed  with  costs  against 
him. 

The  case  of  the  defendants  Morris  Ketchum  and  Edward  Be- 
ment,  survivors,  etc.,  upon  the  merits  presents  substantially  the 
same  question  as  that  of  Jacob  Surget.  The  certificates  upon 
which  they  claim  are  adjudged  to  be  spurious  and  void.  They 
were  issued  on  the  ist  of  July,  1854;  but  it  appears  that  they  were 
made  upon  the  surrender  and  cancellation  of  several  other  certifi- 
cates long  previously  issued  to  R.  &  G.  L.  Schuyler,  and  by  them 
assigned  with  the  power  of  attorney  duly  executed  in  blank.  The 
court  has  found  that  these  last-named  certificates,  when  issued, 
were  genuine,  and  represented  actual  stock  of  the  corporation 
standing  to  the  credit  of  the  Schuylers  on  its  books;  and  that 
afterward,  and  before  the  transfer  and  issuing  of  the  new  certifi- 
cates of  July  I,  the  stock  represented  by  those  certificates  was 
transferred  on  the  books  by  the  Schuylers  to  bona  fide  purchasers. 

If  the  views  suggested  in  Surget's  case  be  sound,  the  certifi- 
cates of  July  I,  1854,  were  properly  set  aside  and  ordered  to  be 
cancelled  by  the  court,  for  the  stock  represented  or  called  for  by 
them  had  become  the  property  of  other  and  innocent  parties.  But 
this  fact  did  not  affect  the  right  of  these  defendants  to  insist  upon 
compensation  for  the  injury  sustained  by  permitting  the  transfer 
without  the  surrender  of  the  certificates  In  their  possession.  They 
were  entitled  to  recover  on  the  same  grounds  indicated  in  Sur- 
get's case,  and  should  have  been  awarded  their  damag^es.   .    .    . 

The  judl^ments  against  the  plaintiffs,  I  think,  ought  to  be  af- 
firmed on  the  general  grounds  above  discussed;  and  the  judg- 
ment in  favor  of  plaintiffs  affirmed,  except  as  to  Ketchum  and  Be- 
ment,  in  whose  favor  there  should  be  a  reversal,  and  a  new  trial 
ordered,  with  costs  to  abide  event. 

Denio,  C.  J.;  Wright,  Potter,  and  Brown^  JJ.,  concurred 
with  Davis,  J. 

Judgment  affirmed. 


^ 
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MACHINISTS'  NATIONAL  BANK  v.  WILLIAM  N.  FIELD 

AND  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March  3. 

1879. 

[Reported  in  126  Massachusetts  345.] 

Bill  in  equity  against  William  N.  Field,  a  broker,  Joseph  P. 
Hawes  and  Francis  Henshaw,  auctioneers  under  the  firm  of 
Hawes  &  Henshaw,  and  Theodore  Dean.  Hearing  before  Ames, 
J.,  who  reported  the  case  upon  the  pleadings  and  the  following 
facts,  for  the  entry  of  such  decree  as,  in  the  opinion  of  the  full 
court,  the  case  might  require : 

Elizabeth  W.  Pratt  was  the  owner  of  twelve  shares  of  the  capi- 
tal stock  of  the  plaintiff  bank,  for  which  she  held  a  certificate, 
dated  October  15,  1875,  and  this  certificate  was  taken  from  her 
house  without  her  knowledge  by  Charles  C.  Pratt,  and,  with  a 
forged  power  of  attorney,  delivered  to  the  defendant  Field,  who 
employed  Hawes  &  Henshaw  to  sell  the  twelve  shares  by  auction ; 
and  they  sold  the  same,  on  March  8,  1876,  to  Dean,  for  $1920. 
On  March  10,  1876,  Field  called  on  Hawes  &  Henshaw,  for  the 
proceeds  of  the  sale,  and  they  informed  him  that,  in  accordance 
with  their  practice,  they  would  pay  over  the  same  on  receiving 
from  the  bank  a  certificate  of  the  shares ;  and  thereupon  Field,  be- 
lieving the  power  of  attorney  to  be  genuine,  sent  the  certificate, 
with  the  forged  power  of  attorney,  to  the  bank,  with  a  letter,  re- 
questing a  transfer  of  the  shares  to  Hawes  &  Henshaw.  The 
president  of  the  bank,  believing  the  power  of  attorney  to  be  exe- 
cuted by  Elizabeth  W.  Pratt,  inserted  his  own  name  therein  as 
attorney,  and  transferred  the  twelve  shares  to  Hawes  &  Hanshaw, 
and  issued  a  certificate  therefor  to  them,  and  sent  this  certificate 
to  Field,  who  delivered  it  to  Hawes  &  Henshaw,  and  they  paid 
him  the  proceeds  of  the  sale  less  $1.50,  their  commission  for  sell- 
ing. Hawes  &  Henshaw  delivered  this  certificate  to  Dean  with 
a  power  of  attorney  to  transfer  the  same,  and  Dean  paid  them 
therefor  $1920.  Dean,  who  was  then  the  holder  of  a  certificate 
for  forty-three  shares  of  said  stock,  executed  an  assignment  of  the 
twelve  shares  to  himself ;  and,  upon  the  surrender  of  the  respective 
certificates  for  forty-three  shares  and  twelve  shares,  the  bank 
issued  to  him  a  certificate  for  fifty-five  shares,  which  he  now  holds. 
The  bank  paid  to  Dean  the  dividend  declared  in  April,  1876. 
Field,  on  March  13,  1876,  paid  to  Charles  C.  Pratt  the  amount  re- 
ceived by  him  from  Hawes  &  Henshaw,  less  $1.50,  his  commission 
as  broker  on  the  sale. 
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Neither  Hawes  &  Henshaw  nor  Dean  ever  saw  the  certificate 
of  the  shares  in  the  name  of  said  Elizabeth  W.  Pratt,  nor  the 
power  of  attorney  under  which  the  same  were  transferred,  or 
ever  knew  or  heard  that  she  was  the  owner  of  the  same,  or  who 
was  the  owner  of  the  same  till  after  the  issue  by  the  bank  of  the 
certificate  to  Hawes  &  Henshaw,  and  until  after  the  transfer  and 
issue  of  the  certificate  to  Dean. 

Field  acted  in  good  faith  in  the  sale  of  the  shares,  and  there  was 
no  evidence  that  he  had  any  knowledge  or  suspicion  of  the  forgery 
of  the  power  of  attorney,  and  he  never  made  any  representation 
to  the  bank  or  its  president,  or  had  any  communication  with  either, 
except  the  letter  above  referred  to. 

Elizabeth  W.  Pratt,  in  June,  1876,  filed  a  bill  in  this  court 
against  the  bank,  praying  that  said  twelve  shares  might  be  re- 
issued to  her,  and  obtained  a  decree  ordering  the  bank  to  "  pro- 
cure and  transfer  to  the  plaintiflF  her  twelve  shares  of  the  capital 
stock  of  the  defendant  corporation,  as  described  in  the  bill,  and 
make  and  deliver  to  the  plaintiff  a  proper  and  legal  certificate  for 
the  same,  and  make  a  proper  and  legal  record  upon  the  books  of 
said  corporation  of  said  transfer  and  certificate ;  "  and  also  to  pay 
to  the  plaintiff  the  dividends  declared  upon  the  twelve  shares. 
See  123  Mass.  no.  The  bank  reissued  to  Elizabeth  W.  Pratt  ai 
certificate  for  her  twelve  shares,  and  there  are  now  outstanding,! 
issued  by  the  bank,  certificates  for  twelve  shares  more  than  thej 
authorized  capital. 

The  present  bill  concluded  thus :  "  Wherefore,  inasmuch  as 
there  are  now  two  different  parties  claiming  distinct  rights  or 
interests  in  the  same  stock,  which  cannot  be  justly  and  definitely 
decided  in  an  action  at  law,  and  whereas  there  is  no  plain,  ade- 
quate and  complete  remedy  at  the  common  law,  but  the  same  is 
properly  cognizable  only  in  a  court  of  equity,  the  said  bank  brings 
this  bill  in  equity,  and  prays  for  a  decree  that  said  Field  and  said 
Hawes  &  Henshaw  may  be  ordered  to  repay  the  said  bank  the 
amount  so  received  from  said  Dean  for  said  twelve  shares  of 
stock,  that  said  bank  may  return  the  same  to  said  Dean,  or  to  re- 
pay the  same  to  Dean  directly;  and  that  he  may  be  ordered  to 
surrender  to  said  bank  his  said  certificate  of  fifty-five  shares,  and 
retake  his  former  certificate  of  said  forty-three  shares  before 
owned  by  him,  and  all  parties  restored  to  their  former  position ; 
or  that  such  other  orders  and  decrees  may  be  made  as  law  and 
justice  may  require,  or  as  to  your  honors  may  seem  meet ; "  with 
a  prayer  for  process. 

E,  H.  Bennett  &  H.  J.  Fuller  for  the  plaintiff. 

Jabez  S.  Holmes  for  Field. 

A.  S.  Wheeler  for  the  other  defendants. 
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Gray,  Ch.  J.  This  bill  cannot  be  maintained.  The  sole  ground 
on  which  it  invokes  jurisdiction  in  equity  is  that  "  there  are 
now  two  different  parties  claiming  distinct  rights  or  interests  in 
the  same  stock,  which  cannot  be  justly  and  definitely  decided  in  an 
action  at  law ;  "  and  the  relief  specifically  prayed  for  is  that  Dean 
may  surrender  to  the  plaintiff  bank  the  certificate  of  the  new 
shares  issued  by  it  to  him,  and  that  Field  and  Hawes  &  Henshaw 
may  be  ordered  either  to  repay  to  the  plaintiff  the  money  received 
by  Hawes  &  Henshaw  from  Dean  for  these  shares,  so  that  the 
plaintiff  may  return  that  money  to  Dean,  or  else  to  repay  the 
money  to  Dean  directly. 

Dean  cannot  be  ordered  to  return  his  certificate,  because  he 
purchased  the  shares  in  good  faith  and  for  valuable  consideration, 
and  the  certificate  issued  to  him  is  as  against  the  bank  conclusive 
evidence  of  his  title.  The  bank  has  no  right  to  compel  him  rather 
than  any  other  stockholder  to  give  up  his  certificate  and  thereby 
assume  the  responsibility  of  its  own  illegal  act  in  issuing  a  greater 
number  of  shares  than  the  law  authorized.  Salisbury  Mills  v, 
Townsend,  109  Mass.  115,  122.  Pratt  ^'.  Machinists'  Bank,  123 
Mass.  no,  112.  Lowry  z\  Commercial  and  Farmers'  Bank, 
Taney,  310,  328.  In  re  Bahia  and  San  Francisco  Railway,  L.  R. 
3  Q.  B.  584.  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  616. 
The  relief  specifically  prayed  for  against  Field  and  against  Hawes 
&  Henshaw  is  for  Dean's  benefit,  and  contingent  upon  his  being 
ordered  to  surrender  his  certificate,  and,  as  he  is  not  bound  to  do 
so,  he  has  no  claim  to  be  repaid  any  money  by  either  of  the  other 
defendants. 

The  general  relief  prayed  for  must  be  confined  to  the  ground  of 
jurisdiction  stated  in  the  bill ;  and  it  is  quite  clear  that  there  are 
not  two  parties  before  the  court,  claiming  distinct  rights  or  inter- 
ests in  the  same  stock.  Mrs.  Pratt  is  not  a  party,  but  has  obtained 
her  rights  in  her  former  suit  against  the  bank.  The  only  party 
claiming  the  shares  in  question  is  Dean,  whose  title,  as  we  have 
seen,  this  plaintiff  cannot  controvert.  Hawes  &  Henshaw  claim 
no  title  in  the  stock,  and  are  protected,  equally  with  Dean,  by  the 
certificates  issued  to  them  by  the  plaintiff.  Field  also  has  and 
claims  no  title  in  the  stock,  and  if,  by  reason  of  his  having  pre- 
sented to  the  bank  the  forged  power  of  attorney  upon  which  the 
new  certificates  were  issued,  he  is  liable  to  the  bank  in  any  form 
(of  which  we  give  no  opinion),  the  bank  has  an  adequate  remedy 
against  him  alone  by  action  at  law. 

Bill  dismissed,  with  costs. 
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